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FEDEEAL  DECISIONS. 


CASES  AK6UED  AND  DETEEHIKED 


IN  THtt 


How  that  the  first  12  VolumeB  of  this  aerieB  are  Issued, 
&  statement  of  the  situation  deems  not  out  of  order* 


I 

i 

f 


I3Sr    THE    OJ^SE    OF 

77/£"  GILBERT  BOOK  CO.  vs.  THE  DOUBTERS. 

In  the  on^iml  pleading*  of  tbi^eue,  tbe  plaintiff  claimed  that  the  plan  of  *'Myet*8  Federal 
Dttdriinit"  makiB  It  po  easj  for  an  attorney  to  And  al!  he  seeks  in  the  Federal  Reportp^  that  he  eaveflp 
at  least,  three-fourthi  of  Lh<j  time  that  would  otherwii©  b©  necessary  to  obtain  the  aiune  information 
«tje  where. 

To  tbi«  the  derendants  entered  a  demurrer-- 

L    That  tbe  facts  stated  are  not  true. 

2     That  If  true,  they  utiH  do  not  ahow  a  need  for  tbe  Beriee. 

3.  That  if  true,  and  there  la  a  need  for  the  serioa,  then  the  plan  requirefl  so  much  peralslencji 
thorougbnefie  and  aceufftcy  on  iha  part  of  the  editors,  is  well  at  money  and  business  capaoity  on  the 
part  of  the  pablUhera,  that  tbe  project  will  fall  to  tbe  ground. 

TX3:E    r)ECXSI03^T   IS 


1.    By  mott  of  the  Judgei  ^f  the  TJ.  S*  Courta,  that  th*  demurrer  to  the  flrat  count  ii  not  good, 
And  tbey  show  their  failb  by  iobscribing. 

12*    Tbe  aecond  count  Is  overruled  by  a  large  number  of  the  most  eminent  men  in  the  profeBsion, 
Tvho  ihow  ibelr  appreciation  of  tbe  series  in  buying  tbe  book^^. 
a.    The  third  ground  of  demurrer  is  shown  to  be  not  well  taker,  by  the  steady  iMue  of  the  vol* 
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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjeots,  instead  of  chronologioally.  They  are 
assisned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest. 

S.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  points 
of  law  in  the  cases  assigned  to  such  division.  This  Summaby  is  confined  exclusively  to  the 
fltetement  of  the  points  of  law  applicable  to  the  x>articular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
ifl  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

S.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
SUMXABT.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Stateuent  of  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facte  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  bead  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dictci, 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  This  digest  matter  is  obtained  from  four  sources;  1st  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  other  division  of  the  same  subject.  8d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys-GeneraL 

5.  Causes  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus,  Doe  v.  Roe.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

8.  The  italic  matter  at  the  head  of  the  Bummaby  takes  the  place  of  the  side-heads,  or  catch- 
woids,  usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
SoxxAsr.  At  the  end  of  each  section  of  the  Sumxaby  the  name  of  the  case  of  which  the 
section  18  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  afterthe  reader  has  read  the  section  of  the  SnxXABY,  and  found  that  it  is 
wiiat  be  wants,  be  can  at  once  turn  to  the  case  in  full* 
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i  1-7.  COUBia 


I.  Judges. 


SvmiARY  ^  Formerly  of  eountd,  §  1.— Fof^w«f*nnfcre»f  in  miffecUmatter,  §  2.—  Where  ease  ie 
to  be  tried  when  circuit  judge  is  di^Qttqfgied,  %  ^—Effect  of  act  of  1869  on  previous  legis- 
lationt  g  A.-^ Decision  of  fon^er'-yudge  in  same  courts  g  6. 
•'  •.  *••  ' 

§  1.  At  common  law  it  wa<  no  gh>und  of  challenge  that  the  judge  had  been  of  counsel, 
and  the  United  States  statutes  apply  only  when  the  former  cause  and  controversy  were  iden- 
tical with  the  pre»»nt.  \  The  Richmond,  $  6-8. 

§  2.  A  judge  is  il^t  dimjualiiied  from  sitting  in  the  case  of  a  bankrupt*A  estate  by  the  fact 
that  at  the  tiq;>9*i}f  f^^lure  he  was  a  creditor  of  the  bankrupt,  but  has  sold  his  claim.  In  re 
Bime.  §§»H/t--;;-* 

§  8.  ^VhecTiihe  judges  of  a  circuit  court  are  disqualified  from  sitting  by  reason  of  interest 
in  tif^  da^«  the  act  of  1889  requires  that  the  case  be  certified  to  the  circuit  court  nearest  m 
j)^ii#/ef  distance,  provided  that  be  competent  Richardson  v.  Boston,  §  13. 
*  *S  4:  The  act  of  congress  of  1860,  providing  for  the  appointment  of  circuit  judges,  and  pre- 
scribing their  powers  and  duties,  did  not  repeal  the  special  legislation  existing  on  the  subject 
and  providing  for  exigencies.    In  re  Nicolas,  g  18. 

g  6.  A  justice  of  the  supreme  court  while  sitting  alone  in  the  circuit  court  will  not  enter- 
tain a  motion  previously  decided  by  another  judge  of  the  same  court.  Appleton  v,  Sautfa, 
814. 

[Notes.—  See  gg  15-43.] 

THE  RICHMOND. 
(Circuit  Court  for  Louisiana:  9  Federal  Reporter,  863-365.    1881.) 

§  6.  At  common  law  there  could  he  no  chaUenge  on  the  ground  that  the  Judge 
had  been  of  counsel. 

Opinion  by  Billings,  D.  J. 

A  motion  has  been  made  that  I  should  decline  to  sit  in  this  cause  because  I 
have  been  of  counsel.  The  doctrine  of  recusation  of  judges  is  of  continental 
origin.  According  to  the  law  of  Great  Britain  it  has  been  unknown  since  be- 
fore Blackstone's  time.  According  to  the  law  which  prevails  upon  the  conti- 
nent, and  as  declared  in  the  Code  of  France,  a  judge  is  recusable  if  he  has  given 
counsel,  pleaded,  or  written  of  the  controversy,  has  previously  acted  as  judge 
or  arbitrator,  or  defrayed  the  expenses  of  the  suit,  deposed  as  a  witness,  etc. 
But  at  the  common  law  as  it  prevailed  in  England,  and  was  adopted  by  the 
peo[)le  of  the  United  States,  there  could  be  no  challenge  or  recusation  of  judges 
on  the  ground  that  the  judge  had  been  of  counsel.  See  Coke,  Litt.,  294;  2 
Bro.  Civ.  ife  Adm.  Law,  369;  3  Bl.  Com.,  361;  Lyon  v.  State  Bank,  1  Stewart, 
442. 

§  7.  provisions  of  the  United  States  statutes. 

This  leaves  nothing  to  be  considered  except  the  United  States  statutes.  Of 
these  there  are  two.  The  first,  which  is  found  in  the  Revised  Statutes,  sec.  601, 
applies  only  to  causes  pending  in  the  district  courts.  The  last,  found  in  the 
Bevised  Statutes,  sec.  615,  authorizes  and  requires  the  court,  on  the  application 
of  either  party,  to  transfer  a  cause  to  another  circuit  court.  There  could  be  no 
pretext  that  the  first  statute  applied.  It  would  dispose  of  the  second  statute 
to  say  that  this  is  iiot  an  application  to  transfer  to  another  court.  In  Spencer 
V.  Lapsley,  20  How.,  266,  it  is  settled  that  the  inability  was  to  be  disclosed  on 
the  record,  upon  motion  of  one  of  the  parties,  and  that  a  judge  interested 
might  make  the  order  of  removal.  It  is  clear  that,  except  upon  motion  to  re- 
move, the  machinery  provided  by  the  statute  could  not  be  set  in  operation,  even 
in  a  cause  mcluded.in  its  scope. 
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§  8.  the  controversy  mvst  have  been  identical  with  the  present 

But  does  this  cause  fall  within  this  statute,  even  had  this  application  been  a 
motion  to  remove?  The  ground  suggested  is  that  the  judge  has  been  of  coun- 
sel. The  language  of  the  statute  is,  has  "  been  of  counsel  for  either  party." 
In  this  case  the  judge  had  been  one  of  the  parties  in  a  suit  in  law  for  damages 
by  collision.  In  that  suit  an  appeal  bond  had  been  given,  and  the  pending  pre- 
ceeding  is  to  fix  the  liability  of  the  sureties  on  the  appeal  bond.  It  would  seem 
that  the  controversy  or  cause  here,  though  growing  or  issuing  out  of  the  cause 
in  which  there  was  a  judgdient,  is  distinct.  It  presents  a  different  question, 
and  is  against  a  party  not  an  actor  in  the  other  suit.  In  The  Bank  of  North 
America  v.  Fitzsimmons,  2  Bin.,  454,  it  was  held  that  it  was  no  objection  to  a 
judge,  that  while  at  the  bar  he  had  been  consulted  and  had  given  an  opinion  in 
favor  of  one  of  the  parties.  In  Blackburn  v.  Craufurd,  22  Md.,  447,  it  is  held: 
The  fact  that  a  judge  had  been  counsel  in  a  case  theretofore  tried  between  two 
of  the  parties  to  the  bill,  which  involved  some  of  the  issues  raised  in  the  bill, 
did  not  bring  him  within  the  letter  or  spirit  of  the  constitutional  inhibition 
against  sitting  in  a  case  wherein  he  may  have  been  of  counsel.  To  the  same 
eflfect  see,  also,  Taylor  v,  Williams,  26  Tex.,  683.  In  Cook  v.  Berth,  102  Mass., 
372,  a  magistrate  was  held  not  to  be  disqualified  by  a  statute  similar  in  terms, 
and  to  have  properly  sat  in  an  action  of  ejectment,  though  he  had  drawn  the 
plaintiff's  lease,  under  and  upon  which  the  action  was  brought,  and  had  written 
the  notice  to  quit  In  Thellusson  v.  Bendlesham,  7  H.  of  L.  Cas.,  429,  where  a 
ooort  constituted  of  so  many  members  could,  with  slight  inconvenience,  dispense 
with  the  participation  in  a  hearing  of  one  of  the  peers,  Lord  St.  Leonard  stated 
that  he  had  on  two  occasions  been  of  counsel  in  the  cause,  though  not  upon  a 
point  then  pending,  but  that  he  ''did  not  conceive  that  these  facts  absolved 
him  from  the  duty  of  taking  part  in  the  hearmg."  The  lord  chancellor  (Loi*d 
Chelmsford)  and  Lord  Brougham  concurred  in  that  view,  and  no  member  of  the 
bonse  dissented. 

The  decisions,  so  far  as  I  have  been  able  to  find,  are  unanimous  that  ''of 
counsel "  means  "of  counsel  for  a  party  in  that  cause  and  in  that  controversy," 
and  if  either  the  cause  or  controversy  is  not  identical  the  disqualification  does 
not  exist.  In  the  case  before  me,  the  controversy  in  which  the  judge  was  of 
counsel  was  as  to  the  liability  for  a  collision.  The  controversy  now  pending 
and  being  litigated  is  with  reference  to  the  liability  of  sureties  under  a  mandate 
remitted  from  the  supreme  court.  It  could  not  be  error  for  the  judge  to  sit  in 
this  matter,  nor  would  the  statute  exempt  him.  The  rule  is,  therefore,  as  a 
matter  of  right,  dismissed.  But  the  consent  of  the  opposed  party  having  been 
given,  an  order,  based  upon  consent  of  parties,  will  be  entered,  that  the  matters 
now  at  issue  in  this  cause  be  restored  to  their  place  on  the  calendar,  to  be  beard 
by  that  member  of  the  court  who  may  preside  when  the  same  may  be  moved 
on  for  triaL 

IN  RE  SIME. 

(Circuit  Court  for  California:  2  Sawyer,  820-325.    1872.) 

Opinion  by  Sawyer,  J. 

Statement  of  Facfs. —  Objection  is  made  to  the  jurisdiction  of  the  circuit 
judge  on  the  ground  of  disqualification.  At  the  time  of  the  failure  of  the  bank- 
ing house  of  John  Sime  &  Co.,  I  was  a  depositor,  having  a  balance  to  my  credit 
on  the  books  of  the  bank  of  (625.03.     My  claim  has  since  been  purchased  and 
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paid  for  by  another  creditor,  and  duly  assigned  to  him.  I  took  no  part  in  the 
proceeding  other  than  formal,  saoh  as  making  the  proof  of  my  claim  in  the 
prescribed  mode,  and  assenting  without  examination  to  one  or  two  steps  in  the 
proceedings,  at  the  request  of  other  creditors.  The  party  objecting  is  the  attor- 
ney of  the  assignee  in  bankruptcy  of  one  King,  who  sets  up  a  large  claim 
against  the  bankrupts'  estate  for  the  conversion  of  certain  stock,  and  which  is 
contested  by  the  trustees,  and  is  in  course  of  litigation  in  a  suit  pending  in  the 
state  courts.  The  same  party  was  the  first  to  invoke  my  action  while  still  a 
creditor,  and  when  my  interest  was  known  to  him,  by  presenting  his  petition 
to  me  for  a  revision  of  the  action  of  the  district  court,  and  asking  the  necessary 
orders  for  the  trustees  to  answer  the  same,  and  for  staying  the  payment  of  any 
dividend  until  the  rights  of  his  client  could  be  determined  on  said  petition  in 
this  court.  No  action  was  taken  by  me  until  after  the  assignment  of  my  claim, 
and  then  the  first  order  made  was  on  the  application  mentioned  of  tiie  same 
party.  Having  invoked  my  action  to  bring  the  case  before  this  court,  and  after 
thus  getting  it  here,  having  raised  and  argued,  without  objection,  a  point  of 
practice  of  a  character  tending  to  delay  the  proceeding,  which  was  overruled 
by  me,  he  now,  for  the  first  time,  objects  to  my  further  action  on  the  ground 
of  legal  disqualification,  well  knowing  that  if  the  point  can  be  sustained,  all 
further  proceedings  will  be  suspended  till  the  return  of  Mr.  Justice  Field. 

§  9.  ^  judge  who  was  a  creditor  of  the  hanJcrupt^  hut  Iiae  parted  with  his  claim^ 
is  not  disqualified  by  his  former  interest. 

After  a  careful  consideration  of  the  subject,  I  am  satisfied  that  I  am  no  longer 
disqualified  under  the  law  from  sitting.  No  statutory  disqualification  is  brought 
to  my  notice,  and  the  point  must  be  determined  by  the  principles  of  the  com- 
mon law.  I  have  now  no  interest  whatever  in  the  proceeding,  pecuniary  or 
otherwise.  TVhiie  a  creditor  of  the  estate,  I  took  no  part  other  than  the  mere 
formal  one  mentioned.  I  never  examined  or  formed  any  opinion  concerning 
any  question  involved  in  the  proceeding,  and  I  am  not  now  conscious  of  any 
bias  in  any  manner  connected  with  it.  I  was  once  a  creditor,  it  is  true,  but  I 
have  sold  and  assigned  my  claim  and  received  the  consideration.  Doubtless 
the  motive  of  the  purchaser  in  buying  was  to  relieve  me  from  disqualification, 
and  prevent  the  proceeding  from  being  utterly  obstructed  for  an  indefinite 
period  of  time  by  appeals  to  the  supervising  jurisdiction  of  the  circuit  court, 
and  for  want  of  a  juclgo  competent  to  act. 

This  is,  certainly,  not  an  improper  motive  on  the  part  of  the  purchaser;  and, 
as  to  myself,  I  could  have  no  interest  beyond  getting  my  money.  It  is  well 
known  that  Mr.  Justice  Field  has  just  held  a  term  in  each  district  of  his  circuit, 
and  is  not  required  by  law,  and  does  not  intend,  to  come  to  the  circuit  again  for  a 
period  of  two  years.  I  am  not  aware  that  there  is  any  legal  objection  to 
removing  the  disqualification  of  a  judge,  or  any  impropriety  in  doing  it  in  a 
lawful  manner.  No  authority  is  cited  against  it,  and  I  have  been  unable  to 
find  any.  On  the  contrary,  the  case  of  Bank  of  North  America  v.  Fitzsimmons, 
2  Bin.,  454,  clearly  implies  the  propriety  of  such  a  course.  When  witnesses 
were  incompetent,  on  the  ground  of  interest,  it  was  a  matter  of  every  day 
experience  to  remove  the  disqualification  in  open  court,  by  releasing  the  witness 
from  any  liability,  or  by  the  witness  himself  releasing  or  receiving  satisfaction 
for  any  claim  that  might  render  him  incompetent.  I  do  not  perceive  that  there 
is  any  greater  objection  to  removing  in  a  legal  manner  the  disqualification  of  a 
judge.  I  am,  therefore,  satisfied  that  I  am  now  in  no  sense  legally  disqualified 
to  act  in  this  case. 

90 


JUDGEa  g  10.  . 

It  only  remains  to  consider  the  question  of  delicacy,  which  is  a  matter  of 
especial  interest  to  myself  alone.  Although  wholly  unconscious  of  any  bias 
that  could  in  any  possible  degree  warp  my  judgment  upon  any  question  that 
may  arise,  yet,  as  I  was  once  a  creditor,  and  as  I  have  sold  my  claim  to  another 
creditor,  whose  motive  in  buying  could  only  have  been  to  remove  any  disquali- 
fication on  my  part,  in  case  the  jurisdiction  of  the  circuit  court  should  be 
invoked,  and  for  the  purpose  of  preventing  a  delay  in  the  proceedings,  I  should 
gladly  decline  to  act,  if  I  could  persuade  myself  that  I  could  do  so  without  a 
gross  violation  of  oflScial  duty.  If  there  was  another  judge  competent  to  act, 
who  could  sit  in  the  case  without  any  unreasonable  delay,  I  should  not  hesitate 
to  leave  the  case  to  him.  But  there  is  practically  none.  As  before  stated,  Mr. 
Justice  Field  is  not  expected  to  be  here  for  two  years,  and  there  is  no  other 
who  can  act.  And  when  he  does  come  he  can  only  remain  for  a  few  daj's,  and 
dispose  of  such  questions  as  shall  then  have  arisen.  Others  would  be  continu- 
ally liable  to  arise,  rendering  other  delays  necessary,  till  he  should  come  again 
two  years  afterward,  and  these  delays  are  liable  to  be  repeated  till  the  proceed- 
ings would  become  practically  interminable.  This  would  be  equivalent  to  a 
total  denial  of  justice.  The  estate  in  question  amounts  to  several  hundred 
thousand  dollars,  and  numerous  parties  are  interested  in  its  speedy  settlement. 
The  parties  interested  are,  at  least,  entitled  to  have  an  early  adjudication  of 
their  rights.  They  may  or  may  not  be  entitled  to  a  dividend  upon  their  claims 
before  the  termination  of  the  objector's  suit.  However  that  may  be,  they  are 
certainly  entitled  to  have  the  appropriate  tribunals  determine  whether  they  are 
so  entitled  or  not,  or  what  their  rights  are;  and  for  a  judge  to  refuse  to  hear 
their  case  simply  on  a  point  of  delicacy,  because  he  happens  to  find  himself  in 
an  embarrassing  position,  though  not  legally  disqualified,  and  when  there  is 
practically  no  other  judge  who  can  sit,  would,  in  my  judgment,  be  a  gross 
injustice. 

§  1 0.  Apparent  disquulificationa  may  sometimes  give  way  to  prevent  a  fail- 
ure  of  justice. 

Chancellors  Kent  and  Walworth  both  sat  in  cases  when  they  were  disquali- 
fied by  the  express  terms  of  the  statute.  Matter  of  Leefe,  2  Barb.  Cb.,  39; 
People  «.  Edmonds,  15  Barb.,  529.  In  the  latter  case,  Judge  Strong  decided 
the  case,  although  interested  in  the  question,  but  not  in  the  case.  An  interest 
in  the  questions  to  be  litigated  does  not  appear  to  have  been  regarded  as  dis- 
qualifying the  judge,  provided  he  is  not  interested  in  the  case.  In  Stuart  v. 
Mechanics'  Bank,  Chancellor  Kent  was  a  stockholder  in  the  bank.  In  Mooers 
r.  White,  6  Johns.  Cb.,  360,  he  was  also  disqualilied.  Chancellor  Kent  sat  in 
these  cases  after  consulting  Chief  Justice  Spencer,  and  with  his  approval. 
This  action  was  put  on  the  ground  that  there  was  no  other  judge  who  could 
sit,  and  there  would  otherwise  be  a  failure  of  justice.  Pearce  v.  Atwood,  13 
Mass.,  340;  Commonwealth  v.  Eyan,  5  Mass.,  90;  and  Hill  v.  Wells,  6  Pick., 
109;  and  other  cases,  recognize  the  propriety  of  the  course  in  such  cases. 

The  judges  of  the  state  district  courts  in  San  Francisco  have,  during  the  past 
twenty  odd  years,  tried  numerous  cases  in  which  the  city  was  a  party,  involv- 
ing in  the  aggregate  millions  of  dollars,  and  in  which  the  judges,  as  tax  payers 
and  property  holders,  were  necessarily  interested.  So,  also,  have  the  supreme 
court  judges,  although  citizens  of  San  Francisco,  finally  adjudicated  such  cases 
CD  appeal,  and  many  others  in  which  the  state  was  a  party,  and  in  which  they 
must  necessarily  have  been  interested  as  citizens,  liable  through  taxation  to 
respond.    Bat  in  this  case  it  is  not  necessary  to  go  so  far,  as  I  am  no  longer  in 
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any  manner  interested  either  in  the  case  or  any  of  the  Questions  involyed,  or 
otherwise  legally  disqualified.  I  must  decline  to  act,  if  at  all,  on  a  mere  matter 
of  delicacy,  because,  under  the  circumstances,  I  find  it  unpleasant  to  do  so.  The 
bankrupt  act  manifestly  gives  the  circuit  court  supervisory  jurisdiction  over  all 
matters  during  the  course  of  the  proceedings,  embracing  every  interlocutory 
order,  in  order  that  the  rights  of  parties  may  be  summarily  adjudicated.  A 
refusal  to  act  by  the  only  judge  whose  action  can  be  invoked  for  a  period  of 
two  years,  when  another  judge  will  be  present  for  a  short  time  only,  would 
utterly  thwart  the  wise  policy  of  the  law. 

§  1 1  •  jl  judge  is  not  to  he  infiuenced  hy  personal  preference  in  determining 
his  own  qualification. 

After  mature  consideration,  I  am  fully  satisfied  that  I  am  not  legally  disqual- 
ified to  act  in  the  case;  and  further,  that  being  qualiJEled,  I  am  not  at  liberty, 
upon  a  matter  of  mere  personal  feeling  or  preference,  to  decline  the  responsibil- 
ity thrown  upon  me  by  my  official  position ;  nor,  in  my  judgment,  would  I 
have  been  justified,  under  the  circumstances,  in  declining  to  permit  the  disqual- 
ification to  be  removed,  by  refusing  to  sell  my  claim  for  the  purpose  of  avoid- 
ing that  responsibility.  Notwithstanding  the  fact  that  my  own  mind  had 
reached  the  conclusions  announced,  I  was  still  unwilling  to  trust  wholly  to  my 
own  judgment  in  a  matter  of  some  -delicacy.  I  have  therefore  consulted  two 
of  the  United  States  district  judges  of  this  circuit  and  all  of  the  present  jus- 
tices of  the  supreme  court  of  the  state  upon  the  point,  and  I  am  permitted  to 
say  that,  without  exception,  they  fully  concur  in  the  view  that  I  am  not  dis- 
qualified, and  being  qualified,  that  I  cannot  decline  to  act  under  the  circum- 
stances without  a  gross  and  inexcusable  violation  of  my  otBcial  obligation.  If 
I  had  entertained  a  doubt  upon  the  point,  I  should  still  feel  constrained  to  yield 
to  the  unbiased  and  disinterested  judgment  of  jurists  so  eminently  qualified  to 
advise  in  a  matter  of  the  kind,  especially  as  their  judgment  is  in  favor  of  my 
assuming  jurisdiction  in  a  matter  wherein  (if  I  could  do  so  consistently  with 
my  own  convictions  of  duty)  I  would  gladly  avoid  action.  The  objection  to 
the  jurisdiction  on  the  ground  of  disqualification  of  the  judge  is  overruled. 


RICHARDSON  v.  BOSTON. 
(Circuit  Court  for  MassachuBetts:  1  Curtis,  250-253.    1852.) 

Statkmknt  of  Facts. —  Both  judges  of  this  court  being  disqualified  by  inter- 
est from  sitting  in  this  case,  defendant  moves  that  it  be  certitied  to  the  circuit 
court  for  New  York,  and  plaintiff,  a  citizen  of  Rhode  Island,  suggests  that  it  be 
certified  to  Rhode  Island.     The  act  of  congress  in  question  is  that  of  1839. 

§  12.  Wheri  the  judges  of  a  circuit  court  are  disqualified  from  sitting  hy 
reason  of  interest^  the  case  should  he  certified^  under  the  act  of  1839 ^  to  the  nearest 
circuit  court  which  is  competent. 

Opinion  by  Curtis,  J. 

The  act  of  congress  requires  the  judges,  though  interested,  to  make  an  order 
designating  the  particular  circuit  court  to  which  the  action  shall  be  removed. 
The  duty  is  one  of  considerable  delicacy,  and  the  statute  should,  if  possible  be 
so  construed  as  to  grant  to  judges  thus  circumstanced  no  more  discretion  than 
is  necessary  to  prevent  a  failure  of  justice.  In  the  same  spirit,  and  for  similar 
reasons,  I  conceive  that  such  judges,  in  exercising  whatever  power  has  been 
necessarily  confided  to  them,  should  endeavor  to  lay  hold  of  some  rule  fit  to  be 
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applied  to  all  cases,  and  not  attempt  to  deoide  on  the  ciroumstances  of  the  par- 
ticalar  case,  their  relation  to  which  may  prevent  them  from  rightly  appreciating. 

There  are  two  governing  elements  contained  in  the  statute.  The  first  is, 
"the  most  convenient  circuit  court;"  the  second,  " in  the  next  adjacent  state 
or  circuit."  It  is  not  difficult  to  perceive  why  the  alternative  was  given  allow- 
ing a  removal  to  a  circuit  court  in  the  next  adjacent  circuit,  instead  of  confiu- 
ing  it  to  the  next  adjacent  state.  In  admiralty  appeals  or  writs  of  error  from 
the  district  court,  if  the  judge  of  the  supreme  court  be  interested,  it  would  not 
be  in  accordance  with  our  system,  and  scarcely  decorous  in  itself,  to  remove 
the  cause  to  another  district  in  the  same  circuit,  to  be  heard  by  another  district 
judge;  and  it  is  possible  that  a  circuit  court  might  not  be  found  in  the  next 
adjacent  state,  for  since  Kentucky  was  admitted  into  the  Union  there  have  been 
at  all  times,  I  think,  states  in  which  there  has  been  no  circuit  court,  as  there  is 
none  now  in  Wisconsin,  Iowa,  Florida,  Texas  or  California.  In  passing  a  gen- 
eral law  to  cover  this  whole  subject,  it  might  be  proper  for  congress  to  mi&ke 
the  power  broad  enough  to  include  all  cases,  but  it  may  not  be  fit  to  use  this. 
broad  power  except  in  the  particular  classes  of  cases  which  gave  occasion  to  iL 

The  leading  idea  of  the  law  is,  I  think,  proximity  of  place;  and  that  circuit 
court  which  is  competent  to  act,  and  nearest  to  the  subject  of  the  controversy, 
the  witnesses,  the  parties  and  the  court  whence  the  removal  is  to  take  place,  is 
the  most  convenient  circuit  court  within  the  meaning  of  this  act.  I  am  not 
willing  to  enter  into  the  nature  of  the  particular  case,  or  to  consider  the  sup- 
posed superior  fitness  of  one  of  these  tribunals  over  another.  It  would  be  a 
difficult  and  not  slightly  invidious  task  to  balance  the  advantages,  real  or  imag- 
inary, which  the  parties  may  conceive  are  to  be  gained  or  lost  by  resorting  to 
one  tribunal  rather  than  another,  when  the  law  deems  both  equally  competent. 
Least  of  ail  shall  I  attempt  to  do  this  in  a  case  in  which  the  law  disqualifies 
me  to  sit  as  a  judge.  In  my  opinion,  it  is  in  conformity  with  the  statute,  and 
the  rule  should  be,  where  the  parties  do  not  agree,  that  cases  thus  removed 
should  go,  as  a  matter  of  course,  to  the  nearest  circuit  court  in  this  circuit, 
unless  that  court  is  not  competent,  in  point  of  law,  to  try  them.  With  this 
view,  I  am  of  opinion  this  suit  should  be  certified  to  the  circuit  court  within 
and  for  the  district  of  Bhode  Island. 

IN  RE  NICOLA& 
(Circuit  Ck)urt  for  New  York:  8  Blatchford,  103-107.    1870.) 

Opinion  by  Woodruff,  J. 

Statement  of  Facts. —  The  petitioner,  having  been  tried  and  oonvicted  of 
an  offense  against  the  laws  of  the  United  States  and  remanded  for  sentence, 
and  being  now  held  in  jail  under  such  remand,  applies  for  a  writ  of  habeas  cor- 
pus^ upon  the  allegation  of  illegality  in  such  order  remanding  him,  in  this,  that 
the  circuit  court  at  which  he  was  tried,  in  this  present  term,  was  held  by  the 
Honorable  Charles  L.  Benedict,  the  judge  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  New  York.  By  section  1  of  the  act  of  July 
29, 1850  (9  U.  S.  Stat,  at  Large,  442),  in  case  of  the  sickness  or  other  disability 
of  any  district  judge,  the  circuit  judge  was  authorized,  if,  in  his  judgment  the 
public  interests  required,  to  designate  and  appoint  the  district  judge  of  any 
other  district  within  the  circuit,  to  hold  the  district  court  or  circuit  court,  in 
case  of  the  sickness  ot  absence  of  the  circuit  judge,  and  discharge  all  the  duties 
of  the  district  judge  while  snch  sickness  or  disability  should  continue.    By  the 
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act  of  April  2, 1852  (10  U.  S.  Stat,  at  Large,  5),  the  anttrority  conferred  by  the 
aforesaid  act  was  extended  to  any  case  and  occasion  where  it  should  be  made 
to  appear  to  the  circuit  jadge  that  the  public  interests,  from  the  accumulation 
or  urgency  of  judicial  business  in  any  district,  required  it  to  be  done;  and,  in  such 
case,  it  was  made  lawful  for  each  of  the  said  district  judges  separately  to  hold 
a  district  or  circuit  court  at  the  same  time,  and  discbarge  all  the  judicial  duties 
of  a  district  judge  therein. 

By  the  act  of  February  25,  1865  (13  U.  S.  Stat  at  Large,  438),  the  eastern 
district  of  New  York  was  created ;  and,  by  the  third  section,  it  was  provided 
that  in  case  of  the  inability  on  account  of  sickness  of  the  district  judge  for 
the  southern  district  to  hold  any  court  therein,  it  should  be  the  duty  of  the 
judge  of  the  eastern  district  to  hold  such  court  and  do  and  perform  all  the  acts 
and  duties  of  the  judge  of  the  southern  district;  and  that  whenever  from  pres- 
sure of  public  business  or  other  cause,  it  should  be  deemed  desirable  by  the 
judge  of  the  southern  district  that  the  judge  of  the  eastern  district  perform 
the  duties  of  a  judge  in  the  southern  district,  an  order  to  that  effect  might  be 
entered,  and  thereupon  the  judge  of  the  eastern  district  should  be  empowered 
to  do  and  perform  within  the  southern  district,  and  in  the  district  court  thereof, 
all  the  acts  and  duties  of  the  district  judge  thereof.  Another  act  may  also  be 
referred  to,  that  the  state  of  the  law  on  this  general  subject  may  be  exhibited. 
By  the  act  of  August  6, 1861  (12  U.  S.  Stat,  at  Large,  318),  it  was  provided 
that  in  case  of  a  vacancy  in  the  oiBoe  of  district  judge  of  any  district,  in  a 
state  in  which  there  are  two  judicial  districts,  it  shall  be  lawful  for  the  district 
judge  of  the  other  district  in  said  state  to  bold  the  district  court  or  circuit 
court  in  case  of  sickness  or  absence  of  the  circuit  judge,  and  discharge  all  the 
judicial  duties  of  the  district  judge  so  long  as  such  vacancy  shall  continue. 

All  of  these  acts  were  passed  with  intent  to  provide  for  exigencies  liable 
frequently  to  occur,  and  in  which  the  disposal  of  the  business  in  the  circuit  as 
well  as  the  district  court  is  hindered  or  prevented,  or,  by  reason  of  the  accumu- 
lation thereof,  requires  extraordinary  judicial  force.  In  pursuance  of  the  two 
acts  first  named,  Mr.  Justice  Kelson  designated  the  Honorable  Charles  L.  Ben- 
edict to  hold  the  circuit  court  for  the  southern  district  of  New  York,  in  as  full 
and  ample  a  manner  as  is  authorized  by  the  said  acts;  and  an  order  of  the  dis- 
trict court  for  the  southern  district  was  made,  in  pursuance  of  the  act  of  Feb- 
ruary 25, 1865,  requiring  the  said  Charles  L.  Benedict,  judge  of  the  eastern 
district,  to  perform  the  duties  of  judge  in  the  southern  district.  Under  and  by 
virtue  of  these  acts  and  the  designations  aforesaid,  the  district  judge,  though 
appointed  for  the  eastern  district,  becomes,  'pro  hao  vice^  judge  of  the  southern 
district;  and  under  this  authority  Judge  Benedict  has  performed  the  duties  of 
district  judge  in  the  district  and  circuit  courts  for  the  southern  district  from 
time  to  time,  when  his  duties  in  the  eastern  district  would  permit.  During  the 
early  part  of  the  present  October  term  of  the  circuit  court,  Mr.  Justice  Nelson 
was  ill  and  absent.  For  a  portion  of  the  time  the  circuit  judge  was  ill,  and, 
during  the  first  two  weeks,  was  not  in  attendance.  During  those  two  weeks 
the  petitioner  was  tried,  Judge  Benedict  holding  the  circuit  court. 

§  1 3«  The  act  of  1869  did  not  repeal  the  special  legislation  providing  for  exi* 
geficiee. 

The  single  suggestion  in  support  of  the  present  application  is,  that  the  act  of 
congress  (Act  of  April  10, 1869;  16  U.  S.  Stat,  at  Large,  44)  providing  for  the 
appointment  of  circuit  judges,  and  prescribing  their  powers  and  duties,  has 
repealed  or  abrogated  the  former  laws  on  the  subject,  so  far  as  to  take  away 
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the  power  of  the  jadge  of  the  eastern  district  to  hold  the  eiroait  conrt  in  the 
sootbern  district  of  New  York.  The  provision  cited  from  the  act  of  1869  is, 
that  '^  the  circuit  courts  in  each  circuit  shall  be  held  by  the  justice  of  the 
supreme  court  allotted  to  the  circuit,  or  by  the  circuit  judge  of  the  circuit, 
or  by  the  district  judge  of  the  district,  sitting  alone,  or  by  the  justice  of  the 
supreme  court  and  circuit  judge,  sitting  together,  in  which  ease  the  justice  of 
the  snpreme  court  shall  preside,  or,  in  the  absence  of  either  of  them,  by  the 
other  (who  shall  preside),  and  the  district  judge."  If  the  suggestion  urged  be 
true,  then  that  act  has,  more  clearly,  had  a  sweeping  effect  through  all  the 
other  districts  throughout  the  United  States,  where  the  provisions  of  the  act 
creating  the  eastern  district  have  no  operation ;  and,  in  none  of  the  exigencies 
contemplated  by  the  statutes  referred  to,  can  a  district  judge  hold  a  circuit 
court  without  the  district  for  which  he  was  appointed,  notwithstanding  vacan- 
cies, or  sickness,  or  absence  of  either  or  all  of  the  judges  of  the  circuit. 

I  do  not  think  such  was  the  intention  of  the  law,  nor  its  effect.  Its  just 
construction,  in  view  of  the  previous  legislation,  and  of  the  object  of  the  enact- 
ment of  the  new  statute,  does  not  require  such  a  result.  The  purpose  was  to 
provide  for  the  appointment  of  circuit  judges,  and  to  define  their  powers  and 
jurisdiction,  not  to  repeal  the  special  legislation  which  had  provided  for  exi- 
gencies, and  had  secured  the  continuous,  regular  administration  of  justice.  In 
respect  to  such  exigencies  the  act  of  1869  is  wholly  silent.  True,  the  new  ap- 
pointments would  render  those  exigencies  less  frequent;  but  they  would  be 
liable  to  occur,  and  the  public  interests  would  demand  the  continued  remedy 
as  truly  as  before.  These  special  acts  were  to  prevent  great  evils,  and  are  not 
to  be  deemed  repealed,  unless  the  new  statute  very  clearly  requires  such  a  con- 
struction. I  think  it  does  not,  for  two  reasons:  (1)  The  section  which  pro- 
vides that  the  circuit  court  shall  be  held  by  the  justice  of  the  supreme  conrt 
allotted  to  the  circuit,  or  by  the  circuit  judge  of  the  circuit,  or  by  the  district 
judge  of  the  district,  etc.,  was  intended  to  introduce  the  new  circuit  judge  into 
bis  proper  relation  and  position  in  the  circuit,  and  to  define  the  relation  of  the 
other  judges  to  him,  in  connection  with  their  joint  and  several  relation  to  the 
circnit  courts  of  the  several  districts;  and  the  import  of  the  word  "shall,"  in 
that  view,  is  not  other  or  more  imperative  than  "  may  "  would  be,  had  that 
word  been  used.  (2)  The  district  judge  of  the  district,  there  named,  indicates 
the  officer  who  is  clothed  with  the  authority,  and  may  exercise  the  jurisdiction 
and  powers,  and  is  charged  with  the  duties,  of  district  judge  in  the  district, 
whether  derived  from  his  original  appointment,  or  from  special  acts  of  con- 
gress then  existing,  and  the  proper  order  or  designation  which  devolves  on  him 
that  jurisdiction  and  power,  and  those  duties.  For  all  the  purposes  contem- 
plated in  the  act  of  1869,  Judge  Benedict  is  the  district  judge  of  the  southern 
district,  within  its  intent  and  meaning,  though  his  appointment  was  made,  in 
name,  for  the  eastern  district. 

Looking  at  the  evils  guarded  against  by  the  previous  legislation,  the  nature 
of  the  exigencies  provided  for,  the  necessity  of  such  provision,  now  as  hereto- 
fore, the  purpose  of  the  act  of  1869,  and  the  consequences  of  the  construction 
suggested,  I  conclude  that  the  power  and  jurisdiction  of  Judge  Benedict  to 
hold  the  circuit  court  and  try  and  remand  the  prisoner,  as  he  did,  are  not  im- 
paired by  the  act  of  1869.    The  application  must  be  denied. 
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APPLETON  V.  SMITH. 
(Circuit  Court  for  Arkansas:  1  Dillon,  202,  203.    1870.) 

Motion  to  vacate  and  dissolve  an  attachment 

Opinion  by  Millee,  J. 

This  motion  is  made  upon  the  ground  that  the  writ  was  wrongfully  issued. 
Upon  looking  into  the  record  of  the  case,  I  find  that  the  same  motion,  based 
upon  the  same  legal  proposition,  was  made  at  the  last  term  of  the  court,  and 
was  overruled  by  the  district  judge,  who  at  that  time  held  the  court. 

§  1 4.  WAe^^e  a  motion  has  been  overruled  by  a  judge  of  the  circuit  courts  there 
can  be  no  appeal  to  the  supreme  justice  afterwards  holding  court  therein.  See 
§§  17-21. 

I  have  repeatedly  decided  in  this  circuit,  since  I  was  first  assigned  to  it,  that 
I  would  not  sit  in  review  of  the  judgments  and  orders  of  the  court,  made  by 
the  district  judges  in  my  absence.  Where,  as  in  the  present  case,  the  motion 
is  made  on  the  same  grounds,  and  with  no  new  state  of  pleadings  or  facts,  it  is 
nothing  more  than  an  appeal  from  one  judge  of  the  same  court  to  another, 
and  though  it  is  my  province  in  the  supreme  court  to  hear  and  determine  such 
appeals,  I  have  in  this  court  no  such  prerogativa  The  district  judge  would 
have  the  same  right  to  review  my  judgments  and  orders  here  as  I  would  have 
in  regard  to  his.  It  would  be  in  the  highest  degree  indelicate  for  one  judge  of 
the  same  court  thus  to  review  and  set  aside  the  action  of  his  associate  in  his 
absence,  and  might  lead  to  unseemly  struggles  to  obtain  a  hearing  before  one 
judge  in  preference  to  the  other. 

I  have  also  held,  and  have  prescribed  it  for  myself  as  a  rule  of  conduct,  that 
the  presence  of  the  district  judge,  and  his  consent  to  a  review  of  his  decision, 
will  not  vary  the  course  to  be  pursued.  If  it  were  understood  that  in  such 
case  the  order  of  the  court  would  be  reconsidered,  the  desire  of  the  district 
judge  to  have  the  responsibility  shared  by  another,  and  his  natural  reluctance 
to  refuse  his  assent  to  a  rehearing,  would  always  enable  pertinacious  counsel 
to  get  his  consent.  For  these  reasons  I  decline  to  consider  this  motion.  (Mo- 
tion withdrawn.) 

§  15.  District  Jndge8.~The  effect  of  the  act  of  oongress  of  April  10,  1860,  was  to  proyide 
for  the  appointment  of  judges  specially  to  hold  the  circuit  courts,  but  not  to  recast  the  courts 
nor  to  repeal  existing  legislation.  Hence  the  power  of  the  judges  of  the  two  district  courts 
of  Missouri  to  sit  in  the  circuit  court  of  that  state  is  not  taken  away  by  the  act.  In  re  Circuit 
Court  for  Districts  of  Missouri,*  1  Dill.,  1. 

§  16.  A  district  judge  may  hold  the  circuit  court  alone,  in  the  absence  of  the  justice  of  the 
supreme  court,  or  of  the  circuit  judge.    In  re  Kaine,*  10  N.  Y.  Leg.  Obs.,  1363. 

g  17.  A  district  judge,  holding  a  circuit  court  alone,  in  the  absence  of  his  associate,  the 
justice  of  the  supreme  court,  would  be  acting  wrongly  if  he  should  in  any  case  review  or 
set  aside  the  action  of  that  superior;  so  held  on  a  motion  to  set  aside  an  injunction  previously 
granted  by  the  supreme  court  judge.    Hussey  v,  Whiteley,  1  Bond,  407 ;  2  Fish.  Pat.  Cas.,  124^ 

§  18.  Although  upon  appeals  from  the  district  court  the  district  judge  has  no  vote  in  the 
circuit  court,  he  has  in  all  other  respects  the  powers  of  a  member  of  the  court,  and  may  con- 
sequently aUow  appeals  from  its  decisions.    Bodd  v.  Heartt,  17  Wall.,  854. 

g  19.  Rulings  of  the  district  judge  while  holding  circuit  court  are  not  subject  to  be  re- 
Tiewed  in  the  same  court,  either  by  the  circuit  judge  or  circuit  justice.  United  States  v. 
Biebusch,  1  McC,  48. 

§  20.  Under  the  bankrupt  act,  the  district  judge  cannot  sit  in  the  circuit  court  with  the 
supreme  court  justice  when  questions  are  adjourned  from  the  district  court  sitting  in  bank- 
ruptcy to  the  circuit  court.  Therefore,  a  question  sent  up  to  the  supreme  court  on  a  certificate 
of  division  of  opinion  between  the  district  judge  and  the  supreme  court  justice  sitting  in 
the  circuit  court,  is  not  properly  before  the  supreme  court.    Nelson  v.  Carland,  1  How.,  265. 
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§  21.  When  a  circuit  court  judge  has  granted  an  injunction,  and  subsequently  a  motion  is 
made  to  dissolve  the  in junetion,  and,  to  support  this  motion,  the  same  reasons  and  facts  are 
advanced  as  were  put  forward  originally  to  oppose  the  granting  of  the  injunction,  the 
district  judge  before  whom  such  motion  is  made  will  consider  himself  bound  by  the  decision 
of  the  circuit  judge.    Hussey  v.  Whiteley,  1  Bond,  419. 

§  2S«  Ci  real t  Judges. —  A  United  States  circuit  judge  may  grant  leave  to  renew  a  motion 
which  has  previously  been  denied  by  another  judge.    Robinson  v,  Satterlee,  3  Saw.,  140. 

§  28.  Act  of  congress  (R.  S.  U.  S.,  §  571)  giving  to  certain  district  courts  the  powers  of  cir- 
cuit courts  does  not  thereby  make  them  circuit  courts,  or  authorisse  the  judge  of  the  circuit 
to  sit  in  them.    Kerrison  v.  Stewart,  1  Hughes,  09. 

S  24.  Under  the  original  judiciary  acts,  justices  of  the  supreme  court  might  sit  as  circuit 
judges  without  special  commissions  therefor.    Stuart  v.  Laird,*  1  Cr.,  299. 

§  25.  DiTided  court. —  On  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted  in 
the  federal  circuit  court,  if  the  judges  are  divided,  the  motion  fails;  nor  is  this  a  division  of 
opinion  which  can  be  certified  to  the  supreme  court.    Lanning  v,  London,  4  Wash.,  388. 

§  26w  If,  in  the  supreme  court  of  the  District  of  Ck>lumbia,  the  four  judges  are  equally  di- 
vided on  a  question,  either  party  may  have  a  rehearing.  Washington  &  Greorgetown  R.  Ck>. 
V.  Board  of  Public  Works,*  1  MacArth.,  119. 

§  27.  Although,  on  each  of  the  principal  objections  relied  on  as  showing  error  in  the  pro- 
ceedings of  the  district  court,  a  majority  of  the  members  of  the  supreme  court  think  there  is  no 
error,  yet  the  judgment  of  the  district  court  must  be  reversed,  if  on  the  question  of  reversal 
the  minorities  unite  and  constitute  a  majollty  of  the  court.    Smith  v.  United  States,  5  Pet.,  308. 

§  2S.  The  court  of  claims  has  power  to  grant  a  new  trial  in  favor  of  the  United  States, 
under  the  second  section  of  the  act  of  June  25,  1868,  notwithstanding  an  appeal  has  been 
taken  to  the  supreme  court  and  the  former  judgment  affirmed,  and  the  mandate  of  affirm- 
ance filed  in  the  former  court.  When  a  court,  like  the  court  of  claims,  is  composed  of  five 
judges,  and  four  of  them  hear  a  motion,  and  in  conference  are  divided  in  opinion,  but  the 
majority  do  not  order  any  judgment  to  be  announced  in  open  court  based  upon  such  equal 
division,  and  none  is  so  announced,  and  afterwards  a  majority  of  the  whole  court  remand  the 
motion  to  the  law  docket  for  argument,  the  fact  that  two  of  the  judges  who  heard  the  motion, 
at  the  time  of  such  remanding,  file  their  decision  dismissing  the  motion  on  its  merits,  does 
not  decide  the  question  involved,  nor  take  away  the  jurisdiction  of  the  court  to  hear  and  de- 
cide the  motion  upon  reargument  In  such  a  case  peremptory  mandamus  will  issue,  com- 
manding the  court  to  hear  and' decide  the  motion.    Ex  parte  United  States,  16  Wall.,  699. 

§  29.  Disqualified, —  When  a. case  comes  before  a  court  in  which  the  judge  is  personally  in- 
terested, he  violates  decorum,  morality  and  law  by  remaining  on  the  seat  of  justice  and  giving 
an  opinion  in  the  case.    Cooper  v.  Qalbraith,  3  Wash.,  557. 

§  80.  A  judge  who  has  a  deposit  in  a  bankrupt  banking  concern  may  assign  his  claim  to 
another  creditor  and  is  not  then  disqualified  to  sit  as  judge  in  the  case.  In  re  Sime^  7  N.  B. 
R.»407. 

§  81.  A  magistrate  to  whom  an  insolvent  debtor  has  made  a  voluntary  deed  of  trust  of  all 
hiB  property  is  interested,  and  therefore  not  competent  to  sit  as  a  magistrate,  in  the  discharge 
of  ttse  debtor  under  the  insolvent  law  of  Virginia.    Slacum  v.  Simms,  5  Cr.,  367. 

%  82«  The  federal  circuit  court  in  the  District  of  Columbia  reversed  a  judgment  of  the 
mayor  of  Washington  for  the  reason,  among  others,  that  he  was  a  party  in  the  case.  Barney 
V.  Washington  City,  1  Cr.  C.  C,  248. 

Jl  88.  A  federal  judge,  interested  in  a  suit  which  comes  before  him  for  trial,  may  order  it 
removed  to  the  most  convenient  adjacent  circuit  court    Spencer  v,  Lapsley,  20  How.,  266. 

g  84.  The  act  of  1889,  section  8  (5  U.  S.  Stat.,  p^  322),  providing  that,  when  one  judge  of  the 
dicait  court  is  interested  in  a  cause,  he  may  have  it  tried  in  another  circuit,  is  not  repealed 
bj  act  of  Harch  3,  1863  (12  U.  8.  Stat.,  p.  768),  which  relates  to  the  same  general  subject.  8u- 
perrisoTs  v.  Rogers,  7  Wall.,  175. 

§  85.  A  cause  in  the  circuit  court  may  be  transferred  from  one  circuit  court  to  another, 
when  it  shall  appear  that  either  judge  either  has  been  of  counsel  or  is  interested  in  the  case. 
IbkL 

§  88.  Pergonal  llabilitf  •—  A  judge  of  a  court  of  general  jurisdiction  who,  upon  certain  acts 
of  gross  malpractice  being  brought  to  his  notice,  removes  the'  lawyer  guilty  of  them  from 
his  standing  as  an  attorney  at  law,  is  not  liable  for  such  act  in  absence  of  proof  that  he  ex- 
ceeded his  jurisdiction  and  acted  with  malice.  Judges  are  not  civilly  liable  for  their  official 
acts.    Randall  v.  Brigham,  7  Wall.,  535  (Attorneys,  38-41). 

%  87.  A  judge  of  a  court  of  superior  jurisdiction  is  not  liable  to  a  civil  action  for  any  judi- 
cial act  done  within  hia  jurisdiction,  nor  when  such  acts  are  in  excess  of  his  jurisdiction, 
unlesB  done  maliciously  or  corruptly.  The  admission  and  removal  of  attorneys  are  judicial 
acts.    Ibid.;  Bradley  v.  Fisher,  13  Wall.,  386  (Attornetb,  §§  56-64). 
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g§  88-4X  COURTS. 

§  88.  Priyllegre.—  A  service  of  summons  upon  a  judge  of  a  state  court  ui>on  a  writ  from  a 
United  States  court  was  held  to  be  good  if  made  while  the  judge  was  not  actually  in  court  or 
on  his  way  there  or  back.  The  question  was,  however,  certiiled  to  the  supreme  court.  Lyell 
V.  Goodwin,  4  McL.,  45. 

§  89.  A  judge  of  a  state  court  is  privileged  from  summons  or  arrest  on  a  writ  issuing  from 
a  United  States  court  while  in  actual  attendance  in  his  court  or  going  there  or  returning;. 
Ibid 

§  40.  An  order  of  a  judge  committing  an  accused  person  for  trial  is  illegal  and  void  unless 
the  accused  has  had  an  opportunity  to  confront  the  witnesses  or  has  heard  their  testimony 
read,  or  been  informed  of  the  substance  of  it.  A  verbal  direction  from  a  judge  to  bring  an 
accused  party  before  him,  issued  on  the  mere  statement  of  one  witness  without  oath  or  affirm- 
ance, is  no  authority  for  his  arrest.    Johnson  v.  Tompkins,  Bald.,  671,  572. 

§  41.  The  appointment  of  a  judge  by  a  military  governor  of  a  state,  while  the  state  is  in 
occupation  by  the  troops,  is  purely  military,  authorized  only  by  the  necessities  of  military 
occupation,  and  subject  to  revocation  whenever,  in  the  judgment  of  the  military  governor, 
revocation  should  become  necessary  or  expedient.  And  a  military  governor  who  succeeds 
the  one  making  the  appointment  may  exercise  the  power  of  revocation.  The  office  also  be- 
comes vacant  when  the  civil  constitution  of  the  state  is  again  in  full  operation  independent 
of  militaiy  control,  and  the  vacancy  may  be  enforced  by  removal  of  the  former  incumbent, 
and  by  a  new  appointment  by  the  civil  governor.    Handlin  v,  Wickliffe,  12  Wall.,  173. 

g  42.  A  territorial  Jndge,  holding  office  for  four  years,  does  not  wield  any  part  of  the 
judicial  power  of  the  United  States,  conferred  by  the  constitution  on  the  government.  Ameri- 
can Ins.  Ck).  v.  Canter,*  1  Pet.,  511. 


n.  Organization  and  Summaby  JuEisDicrnoN.    Jumsdiction  Generally.    Terms. 
Rules.    Officers.    Records.     Control  Over  Proceedings. 

Sttmmary  —  Judicial  functions,  §§  43,  44. —  Potcer  over  Judgment  rendered  at  a  former  term^ 
§  45. —  Potoer  to  adjourn  a  sessiony  §  46. —  Right  to  examine  records,  g  47. —  Acts  of  clerk 
de  facto,  §  48.—  Acts  of  clerk  on  non-Juridical  day,  §  49. 

g  43.  It  is  a  proper  exercise  of  a  judicial  fimction  for  the  court,  in  accordance  with  an  act 
of  congress,  to  settle  the  terms  on  which  a  bridge  over  a  river  may  be  used  by  a  railroad  com- 
pany.   In  re  Canada  Northern  Railway,  §§  50-53.    See  XI,  tn/ro. 

§  44.  It  is  no  less  the  exercise  of  judicial  functions  to  prescribe  a  rule  of  conduct,  or  pro- 
tect the  existence  of  a  right  during  a  future  period,  than  it  is  to  determine  whether  the  right 
has  been  invaded  in  the  past.    Ibid,    See  §  76. 

§  45.  After  final  judgment  a  court  has  no  power  to  set  aside  verdict  and  judgment  at  a 
subsequent  term,  for  a  supposed  want  of  jurisdiction  or  for  error  in  law,  though  it  may  cor- 
rect errors  in  form.    Bank  of  United  States  v.  Moss,  §§  53-50.    See  §  80. 

g  46.  The  power  of  adjourning  a  session  is  common  to  all  courts,  and  the  statutory  provis- 
ion authorizing  the  courts  of  the  District  of  Columbia  so  to  do  merely  affirmed  a  pre-existing 
power.    Mechanics*  Bank  v.  Withers,  g  60. 

g  47.  A  citizen  of  the  United  States  has  not  a  right  to  examine  at  any  time  he  may  please, 
during  office  hours,  all  the  books  and  records  of  a  court  of  record.  In  re  McLean,  g§  61-68, 
See  g  118. 

g  48.  The  acts  of  a  clerk  de  fa^to  are  valid  so  far  as  regards  third  persons.  Cocke  v, 
Halsey,  gS  64-67.    See  g  105. 

g  49.  There  is  nothing  at  common  law  nor  in  the  statutes  of  Wisconsin  to  prohibit  the  doing 
of  a  ministerial  act  on  a  non-juridical  day,  and  the  act  of  the  circuit  derk  in  docketing  a 
judgment  on  Christmas  day  is  not  void.    In  re  Worthington,  gg  68,  69. 

[Notes.— See  gg  70-166.] 

IN  RE  CANADA  NORTHERN  RAILWAY  v.  INTERNATIONAL  BRIDGE  COMPANY. 
(District  Court,  Northern  District  of  New  York:  7  Federal  Reporter,  653-657.    1880.) 

Statement  of  Facts. —  Plaintiff  in  this  case  applied  to  the  court  to  settle  the 
terms  under  which  it  should  enjoy  the  easement  of  a  bridge  across  the  Niagara 
river,  under  the  control  of  the  defendant.  By  act  of  congress  of  Jane  80, 1870, 
the  daty  of  settling  those  terms  was  imposed  npon  the  district  court. 


OBGANIZATION  AND  SX7MMABT  JURISDICTION.  §§  50,  51. 

Opinion  by  Wallace,  J. 

After  folly  considering  the  preliminary  questions  presented  on  the  argument, 
I  am  of  opinion  that  it  was  competent  for  congress  to  impose  such  conditions 
as  in  its  discretion  might  seem  proper  concerning  the  use  and  control  of  the  In- 
ternational bridge,  and  that  by  the  act  in  question  ample  jurisdiction  was  con- 
ferred upon  this  court  to  determine  the  present  controversy.  While  it  was 
competent  for  the  legislature  of  New  York  and  the  Canadian  parliament  to 
charter  corporations  and  grant  franchises  for  the  construction  and  mainte- 
nance of  the  bridge,  so  far  as  their  respective  sovereignties  were  concerned,  the 
corporation  could  only  obtain  the  full  benefits  of  the  grant  by  the  consent  of 
congress.  The  subject  of  the  grant  was  the  right  to  build  and  control  a  bridge 
which  would  be  a  highway  of  transportation  not  only  between  the  United  States 
and  a  foreign  country,  but  also  the  eastern  and  western  states.  It  was  there- 
fore of  the  first  importance  to  ascertain  whether  congress  would  sanction  the 
purposes  of  the  grant,  and  the  terms  and  conditions  upon  which  such  sanction 
could  be  obtained.  It  was  for  congress  to  determine  when  its  power  to  regulate 
commerce  should  ba  brought  into  activity,  and  as  to  the  regulations  and  sanc- 
tions which  should  be  provided.  Gilman  v.  Philadelphia,  3  Wall.,  725  (Const., 
§§1164-70);  The  Clinton  Bridge,  10  Wall.,  454;  Pennsylvania  v.  The  Wheel- 
ing Bridge  Co.,  18  How.,  421. 

§  bO.  The  power  con/erred  upon  the  district  court  by  act  of  congress  of 
June  30 J  1870,  to  settle  terms  for  the  tcse  of  a  bridge  over  Niagara  river  is  a  ju- 
dicial function. 

By  the  act  in  question  congress  gave  its  sanction  in  advance,  but  upon  the 
conditions  that  all  railway  companies  desiring  to  use  the  bridge  should  have 
equal  rights  and  privileges  in  the  passage  and  in  the  use  of  the  bridge,  and  of 
the  machinery,  fixtures  and  approaches,  "under and  upon  such  terms  and  con- 
ditions "  as  this  court  should  prescribe,  "  upon  hearing  the  proofs  and  allega- 
tions of  the  parties  in  case  they  should  not  agree."  The  power  of  congress  over 
the  subject  was  plenary.  It  exercised  the  power,  and  the  International  Bridge 
Company  availed  itself  of  the  privileges  and  assented  to  the  conditions  of  the 
legislative  sanction.  Congress  could  not  delegate  its  legislative  power  to  any 
other  authority,  nor  could  it  confer  jurisdiction  upon  this  court  to  exercise  any 
bat  judicial  functions;  and  if  the  act  in  question,  in  any  of  its  provisions,  con- 
travenes these  maxims  of  cot)stitutional  law  as  to  those  provisions,  it  is  inoper- 
ative. But  the  act  is  not  obnoxious  to  these  objections.  It  devolves  upon  this 
court  simply  the  judicial  functions  of  determining  the  rights  of  parties  when 
they  may  be  brought  into  controversy.  The  rights  are  created  and  established 
by  the  act;  and  this  is  the  office  of  the  legislative  department.  The  power  to 
adjudicate  upon  these  rights,  to  ascertain,  when  controversy  arises,  their  extent 
and  value,  and  apply  the  appropriate  remedy  for  their  protection,  is  conferred 
upon  the  court;  and  this  is  the  peculiar  province  of  the  judicial  department. 

§  51.  What  is  a  judicial  function  as  distinguished  from  an  exercise  of  legis- 
lative power. 

It  is  argued  that  the  act  attempts  to  confer  upon  the  court  the  power  to  fix 
the  rate  of  tolls  which  the  International  Bridge  Company  may  charge,  and 
that  this  is  a  legislative  and  not  a  judicial  function.  If  congress  had  fixed  the 
rate  of  tolls,  as  it  had  the  right  to  prescribe  the  conditions  upon  which  the 
franchise  might  be  enjoyed,  no  other  authority  could  have  intervened  to  change 
these  conditions.  But  suppose  the  act  had,  in  terms,  provided  that  the  bridge 
company  might  charge  reasonable  tolls,  would  not  this  have  been  a  complete 


Stt.  couRia 

exercise  of  the  legislative  power,  and  would  it  not  have  remained  for  the  judi- 
cial department  to  decide,  when  controversy  should  arise,  what  were  or  were 
not  reasonable  tolls?  And  if  the  act  had  provided  for  such  a  determination  by 
a  judicial  tribunal,  would  this  have  been  unconstitutional?  It  seems  to  me 
clearly  not.  It  is  no  less  the  exercise  of  judicial  functions  to  prescribe  a  rule 
of  conduct  or  protect  the  existence  of  a  right  during  a  future  period,  than  it  is 
to  determine  whether  the  right  has  been  invaded  in  the  past*  It  is  one  of  the 
common  offices  of  a  court  of  equity  to  do  this. 

It  is  said  that  that  which  distinguishes  a  judicial  from  a  legislative  act  is 
that  the  one  is  a  determination  of  what  the  existing  law  is  in  relation  to  some 
existing  thing  already  done  or  happened,  while  the  other  is  a  predetermination 
of  what  the  law  shall  be  for  the  regulation  of  all  future  cases  falling  under  its 
provisions.  It  seems  to  me  that  this  statement  of  the  distinction  is  incomplete. 
It  is  essential  to  judicial  action  that  there  be  parties  and  a  controversy.  Judg- 
ment is  only  pronounced  after  a  hearing.  That  would  not  be  judicial  action 
which  should  determine  the  existing  law  in  relation  to  some  existing  thing, 
already  done  or  happened,  without  the  intervention  of  parties  and  the  exist- 
ence of  a  controversy;  and  when  there  are  parties  and  a  controversy  it  is  not 
less  a  judicial  act  because  the  determination  regulates  rights  and  obligations  in 
the  future,  and  the  manner  in  which  they  shall  be  observed.  The  act  of  con- 
gress in  effect  provides  that  all  the  companies  using  the  bridge  shall  have  equal 
privileges  in  its  use,  and  for  a  reasonable  compensation,  to  be  ascertained  by 
the  court  if  the  parties  cannot  agree.  The  phraseology  employed  is  unfortu- 
nate, and  fairly  suggests  the  objections  which  have  been  urged ;  but  when  the 
act  refers  the  question  of  the  conditions  upon  which  an  easement  shall  be  en- 
joyed to  a  judicial  tribunal  for  decision,  after  hearing  the  proofs  and  allega- 
tions of  the  parties,  the  implication  is  cogent  that  this  decision  shall  proceed 
upon  settled  principles  of  law  and  equity,  and  not  upon  arbitrary  discretion. 

§  52,  Courts  will  uphold  an  act  of  congress  whenever  they  can  consistently  do  so. 

An  act  of  congress  will  not  be  declared  unconstitutional  unless  every  reason- 
able doubt  to  the  contrary  is  resolved  against  its  validity;  and  it  is  the  duty  of 
courts  so  to  construe  the  act  as  to  uphold  it,  if  possibly  consistent  with  the 
language  used.  Had  it  been  the  intent  of  the  act  to  confer  jurisdiction  upon 
the  court  simply  to  enforce  equality,  and  prevent  unfair  discrimination  for 
or  against  any  of  the  several  corporations  in  the  use  of  the  bridge,  it  would 
have  been  unnecessary  to  authorize  the  court  to  prescribe  the  "  terras  and  con- 
ditions" upon  which  the  various  companies  might  use  the  bridge.  It  would 
have  sufficed  to  confer  jurisdiction  in  general  terms  over  any  controversy  thi^t 
might  arise,  and  it  would  then  have  been  competent  for  the  court  to  enforce 
equality  upon  any  of  the  principles  and  by  any  of  the  remedies  known  to  the 
court.  Effect  must  be  given  to  the  language  used.  The  conclusion  reached  is 
also  in  harmony  with  considerations  of  a  more  general  character.  It  can 
hardly  be  supposed  that  congress  intended  to  grant  unlimited  authority  to  a 
corporation  to  fix  any  compensation  it  might  see  fit  for  the  use  of  the  bridge, 
because  it  would  then  be  in  the  power  of  the  corporation  to  do  indirectly  what 
it  has  not  intended  should  be  done.  The  bridge  company  could  charge  such 
tolls  that  no  railway  company  could  use  the  bridge  unless  it  should  be  a  stock- 
holder, and  thereby  receive  in  dividends  what  it  might  pay  out  for  tolls.  The 
bridge  was  to  he  an  enterprise  of  great  public  importance,  and  it  is  reasonable 
to  suppose  that  congress  intended  carefully  to  guard  the  public  interests  which 
were  concerned. 
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ORGANIZATION  AND  SUMMARY  JURISDICTION.  §g  58,  M. 

BANK  OF  UNITED  STATES  v.  MOSa 
(6  Howaid,  81-40.    1847.) 

EssoB  to  U.  S.  Circnit  Court,  Soathern  District  of  Mississippi. 

Opinion  by  Mb.  Justice  Woodbctrt. 

Statement  of  Facts. —  In  this  case,  at  the  November  term  of  the  circuit 
court  for  the  southern  district  of  Mississippi,  A.  D.  1841,  a  verdict  was  found 
for  the  plaintiffs  against  the  defendants  for  $26,485.66.  Final  judgment  was 
then  rendered  for  that  sum.  At  the  ensuing  May  term,  on  motion  of  the  de- 
fendants, the  court  set  aside  both  the  judgment  and  verdict,  and  dismissed  the 
case  for  what  is  considered  to  be  a  want  of  jurisdiction.  To  this  the  plaintiff  ex- 
cepted, and  a  writ  of  error  is  now  before  us  to  reverse  that  decision.  The  first 
question  is  whether  any  want  of  jurisdiction  appears  on  the  record.  No  evidence 
is  reported  nor  any  defect  apparent  which  seems  to  raise  any  doubt  concerning 
the  jurisdiction,  unless  it  be  in  the  pleadings.  The  declaration  contained  the 
usual  money  counts,  beside  special  ones  on  two  notes  made  to  Briggs,  Lacoste 
&  Co.,  or  their  order,  and  by  them  indorsed  to  the  plaintiffs.  The  defendants 
pleaded  that  they  did  not  promise  as  alleged,  and  a  verdict  was  found  against 
them,  without  any  statement  being  given  of  the  evidence  laid  before  the  jury 
or  the  court,  though  copies  of  the  two  notes  named  in  the  declaration  are 
printed  in  the  case. 

§  53.  ^  special  cotmt  by  indorser  against  maker  should  aver  maker  and  payee 
to  be  residents  of  different  states. 

The  various  questions  which  this  state  of  the  record  presents,  and  which 
bear  upon  the  jurisdiction,  can,  when  analyzed  and  separately  considered,  be 
disposed  of  chiefly  by  adjudged  cases  without  any  labored  examination  of  the 
principles  involved.  The  special  counts  on  the  notes  standing  alone  might  not 
be  sufficient  under  the  eleventh  section  of  the  judiciary  act  (1  Stats,  at  Large, 
78)  to  give  jurisdiction  to  a  circuit  court  of  the  (Tnited  States,  without  an  alle- 
gation that  the  promisees  resided  in  a  different  state  from  the  promisors. 
Turner  u  Bank  of  North  America,  4  Dall.,  8  (§  1098,  infra),  and  9  Wheat., 
539;  Dromgoole  v.  Farmers'  &  Merchants'  Bank,  2  How.,  243,  and  Keary  v. 
Farmers'  &  Merchants'  Bank  of  Memphis,  16  Pet.,  95. 

§  54.  A  money  count  will  give  jurisdiction  on  the  record  without  averring  the 
citizenship  of  maker  and  payee. 

But  it  is  very  clear  that  the  money  counts  aver  enough  to  give  jurisdiction 
to  the  court  below  over  them,  as  they  state  an  indebtedness  and  a  promise  to 
pay,  made  directly  by  the  defendants  to  the  plaintiffs.  Mollan  v.  Torrance,  9 
Wheat.,  539;  Bingham  v.  Cabbot,  3  DalL,  41.  It  is  well  settled  likewise  that 
the  notes  would  at  the  trial  be  evidence  of  money  had  even  of  an  indorsee. 
4  Es.  Ca.,  201;  7  Halst.,  141;  6  Greenl.,  220;  12  Johns.,  90;  8  Cowen,  83; 
Wild  V.  Fisher,  4  Pick.,  421;  Webster  v.  Randall,  19  id.,  13;  Ramsdell  v.  Soule, 
12  id.,  126;  Ellsworth  v.  Brewer,  11  id.,  316;  16  id.,  395;  State  Bank  v.  Hurd, 
12  Mass.,  172;  15  id.,  69,  433;  Page's  Administrators  v.  Bank  of  Alexandria,  7 
Wheat.,  35;  2  Wm.  Bl.,  1269. 

Bat  they  probably  would  not  alone  be  sufficient  by  the  eleventh  section  of 
the  judiciary  act,  to  give  jurisdiction  over  them  to  a  circuit  court  of  the 
United  States,  under  these  money  counts  any  more  than  the  others,  without 
additional  evidence  that  the  original  promisees  resided  in  a  different  state  from 
the  promisors.  7  Wheat.,  35,  semb.  No  decision,  however,  is  made  on  this 
point,  as  from  this  record  we  cannot  learn  but  that  such  additional  evidence 
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was  given,  or  that  other  evidence  than  the  notes  was  not  introduced  in  support 
of  the  money  counts. 

§  66.  Where  there  was  no  objection  to  the  jurisdiction^  and  the  record  is  suffi- 
cient^ the  inference  is  that  the  jurisdictional  facts  were  proved  on  the  trial. 

It  is  not  competent  for  this  court  now  to  presume  that  neither  of  these  kinds 
of  evidence  was  offered  beside  the  notes.  The  inference,  on  the  contrary,  is 
the  other  way,  or  the  defendants  would  probably  have  objected  to  the  jurisdic- 
tion at  the  trial,  and  the  jury  not  found  a  verdict  for  the  plaintiffs,  or  the  court 
not  have  rendered  judgment  upon  it.  In  the  next  place,  if  such  a  state  of  things 
did  happen  as  there  having  been  no  additional  or  other  evidence,  it  is  clear 
from  the  record  that  no  advantage  was  taken  of  it  till  after  final  judgment 
and  at  the  following  term  of  the  court,  and  then  by  motion  only. 

§  66.  After  final  judgment^  and  at  the  next  term^  it  is  too  late  to  set  aside  ver* 
diet  and  judgment  on  motion^  on  the  ground  of  a  supposed  want  of  jurisdiction^ 

But  it  was  then  too  late  after  final  judgment  and  at  the  next  term,  and  by 
motion  only,  to  set  aside  the  judgment  and  verdict  on  account  of  a  supposed 
want  of  jurisdiction.  At  the  next  term,  if  no  final  judgment  had  yet  been 
rendered,  the  court  might,  from  its  minutes,  have  had  the  verdict  applied  to  the 
counts  on  which  it  was  in  truth  found.  2  How.,  263;  2  Saund.,  171,  h;  Tidd's 
Pr.,  901.  And  if  in  this  case  it  was  found  on  the  two  special  counts  alone,  the 
judgment  on  the  verdict  might  then  have  been  arrested  for  want  of  proper 
averments  in  them  conferring  jurisdiction.  So  it  might  have  been  arrested  for 
a  misjoinder  of  bad  counts  with  good,  if  the  verdict  had  not  been  applied  to 
the  latter,  but  remained  general.  Hopkins  v,  Beedle,  1  Caines,  347;  5  Johns., 
476;  1  Chit.  PL,  236,  44S;  1  Taunt.,  212;  2  Bos.  &  Pul.,  424;  Cowp.,  276;  8 
Wils.,  185;  2  Saund.,  171, 1;  3  Maul.  &  Selw.,  110;  Doug.,  722.  But  here  juris- 
diction did  not  appear  on  three  of  the  counts,  and  also  final  judgment  had  beea 
rendered  in  November  previous. 

The  action  was  not  regularly  on  the  docket  at  the  new  term  in  May  follow- 
ing, when  the  court  undertook  to  set  the  judgment  aside.  The  power  of 
the  court  over  the  original  action  itself,  or  its  merits,  under  the  proceedings 
then  existing,  had  been  exhausted,  ended.  Jackson  v.  Ashton,  10  Pet.,  480; 
Catlin  V.  Robinson,  2  Watts,  379;  12  Pet.,  492;  3  Bac.  Abr.,  Error,  T.,  6;  Co. 
Lit.,  260a/  7  Ves.,  293;  12  Ves.,  456;  1  Stor.  P.,  310;  1  Hoff.  Pr.,  559;  2 
Smith,  Ch.,  14;  9  Pet..  771;  3  Johns.,  140;  9  id.,  78;  Kelly  v.  Keizer,  3  Marsh., 
268.  This  means  the  power  to  decide  on  it,  or  to  change  opinions  once  given, 
or  to  make  new  decisions  and  alterations  on  material  points.  A  mere  error  in 
law,  of  any  kind,  supposed  to  have  been  rendered  in  a  judgment  of  a  court  at 
a  previous  term,  is  never  a  sufficient  justification  for  revising  and  annulling  it, 
at  a  subsequent  term,  in  this  summary  way,  on  motion.  See  cases  ante;  2 
Gall.,  386;  Cameron  v.  MoRoberts,  3  Wheat.,  591;  2  Haywood,  237;  Skinner 
V.  Moore,  2  Dev.  &  Bat.,  138;  Wash.  Bridge  Co.  v.  Stewart,  3  How.,  413;  and 
Jackson  v.  Ashton,  10  Pet.,  480;  Lessee  of  Hickey  v.  Stewart,  3  How.,  762; 
Henderson  v.  Poindexter,  12  Wheat.,  543;  Elliott  v,  Peirsol,  1  Pet.,  340;  Wil- 
cox  V.  Jackson,  13  Pet.,  511;  Rose  v.  Himely,  4  Cranoh,  241. 

§  67.  hut  mere  forms  of  judgments^  clerical  errors^  etCy  may  be  corrected 

at  a  subsequent  term. 

We  would  not  be  understood  by  this  to  deprive  a  court,  at  a  subsequent 
term,  of  power  to  set  right  mere  forms  in  its  judgments.  3  Wheat.,  591;  3 
Pet.,  431;  12  Wheat.,  10;  Lawrence  v.  Cornell,  4  Johns.  Ch.,  542.  Or  power 
to  correct  misprisions  of  its  clerks.    The  Palmyra,  12  Wheat,  10;  Hammer  vi 
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McConnel,  2  Ohio,  32;  1  Greenl.,  875;  Com.  Dig.,  Amendment,  T.,  1.  The 
right  to  correct  any  mere  clerical  errors,  so  as  to  conform  the  record  to  the 
troth,  always  remains.  Sibbald  v.  United  States,  12  Pet.,  492;  Medford  v, 
Dorsey,  2  Wash.,  433;  6  Watts,  513;  8  id.,  424;  1  Wendell,  101;  4  id.,  217;  1 
Bibb,  324;  2  id.,  88;  Weston's  Case,  11  Mass.,  417;  Bank  v.  Wistar,  3  Pet., 
431.  Irregularities,  also,  in  notices,  mandates,  and  similar  proceedings  can 
still,  in  some  cases,  be  amended.  -Eo  parts  Crenshaw,  15  Pet.,  123.  Indaed, 
any  amendments  permissible  under  the  statutes  of  jeofails,  may  be  proper  at 
subsequent  terms  (2  Tidd's  Pr.,  917;  2  Arch.,  Pr.,  202,  243);  and  at  times  even 
after  a  writ  of  error  is  brought.  2  How.,  243;  3  Johns.,  95;  Ponh.,  102; 
Pease  v.  Morgan,  7  Johns.,  468;  Creetham  v,  Tillotson,  4  Johns.,  499;  1  Johns. 
Cas-,  29;  2  Johns.,  184;  1  Bing.,  486;  Douglass  v.  Beam's  Executors,  5  Binn., 
60.  So  it  is  well  settled  that,  at  a  subsequent  term,  when  the  judgment  had 
before  been  arrested,  an  amendment  may  be  made  to  apply  the  verdict  to  a 
good  count  if  another  be  bad  and  the  judge's  minutes  show  that  the  evidence 
applied  to  the  good  count.  Matheson  v.  Grant,  2  How.,  282,  and  cases  cited 
there.  So  a  mistaken  entry  of  a  mandate,  in  a  case  where  the  parties  were 
not  at  all  before  the  court,  may  be  revoked  at  a  subsequent  term,  the  hearing 
having  been  irregular  and  a  nullity.  Kc  parte  Crenshaw,  15  Pet.,  119;  14 
id.,  147.  But  no  cause  of  this  kind  appears  here  in  the  proceedings,  and^  noth- 
ing else  appears  to  justify  the  court  in  going  back  to  a  final  judgment  of  a 
previous  term,  and  summarily  setting  it  aside  for  an  error  in  the  law  or  the 
facts,  and  dismissing  the  whole  case  from  the  docket. 

§  58.  mode  of  relief  for  errors  in  law. 

The  only  relief  for  errors  in  law,  in  such  cases,  is  usually  by  new  trial,  re- 
view, writ  of  error,  or  appeal,  as  either  may  be  appropriate  and  allowable  by 
law,  or  by  some  other  mode  specially  provided  by  statute;  where,  for  instance, 
a  judgment  has  occurred  at  some  previous  term  by  default,  through  accident  or 
some  circumstance  which  clearly  entitles  the  party  to  redress.  12  Pet.,  492; 
Jenkins  t;.  Eldredge,  1  Woodb.  &  M.,  65,  and  cases  cited;  Anthony  t>.  Love,  3 
Ohio,  806;  Bennett  t>.  Winter,  2  Johns.  Ch.,  205;  3  Marsh.,  268;  Southgate  v. 
Burnham,  1  Oreenl.,  375.  Besides  these  remedies,  judgments  entered  up  by 
fraud  may,  perhaps,  on  due  notice,  by  scire  facias^  or  otherwise,  be  vacated  at 
a  subsequent  term  by  the  same  court,  or  if  offered  in  evidence  be  deemed  a 
nullity,  should  fraud  be  clearly  proved  to  have  taken  place.  2  Roll.  Abr.,  724; 
2  Bac.  Abr.,  Error,  T.,  6. 

§  69,  Where  the  pleadings  do  not  show  jurisdiction  in  the  federal  courtSy 
tJteir  judgments  are  voidable  on  writ  of  error^  but  not  void. 

But  the  present  judgment  was  neither  fraudulent  nor  void  on  its  face,  nor 
even  voidable.  Had  it  been  rendered  on  the  special  counts  alone,  it  might  have 
been  voidable  by  a  writ  of  error,  for  not  alleging  jurisdiction  Fn  the  pleadings. 
See  ante;  2  How.,  243 ;  Capron  v.  Van  Noorden,  2  Cranch,  126.  But  it  has 
been  repeatedly  settled,  that  even  then,  without  any  plea  to  the  jurisdiction, 
and  after  a  verdict  for  the  plaintiff  on  the  general  issue  and  final  judgment,  it 
is  not  a  nullity,  but  must  be  enforced  till  duly  reversed.  Kempe  v,  Kennedy, 
5  Cranch,  185  (§§  508,  509,  infra)\  and  Skillern  v.  May,  6  Cranch,  267;  Mc- 
Cormick  v.  Sullivant,  10  Wheat.,  192;  Voorhees  v.  Bank  of  United  Siaies,  10 
Pet.,  449;  3  Ohio,  306;  Wilde  v.  Commonwealth,  2  Met.,  408;  Hopkms  v. 
Commonwealth,  3  Met.,  460.  Because  it  would  be  a  judgment  rendered  by  a 
court,  not  of  inferior  but  only  limited  jurisdiction,  and  the  merits  would  have 
been  investigated  and  decided  by  consent.  This  view  is  supported  by  the  En- 
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glish  doctrine.  There,  though  jadgments  of  inferior  courts  or  commissioners 
are  often  void,  when  on  their  face  clearly  without  their  jurisdiction,  and  may 
be  proved  to  be  so  and  avoided  without  a  writ  of  error  (3  Bao.  Abr.,  Error,  A ; 
10  Cok.,  77a;  Hawk.  P.  C,  ch.  50,  sec.  3),  yet  the  judgment  of  a  superior 
court  is  not  void,  but  only  voidable  by  plea  on  error.  Bac.  Abr.,  Void  and 
Voidable,  C;  2  Salk.,  67-k\  Carth.,  276.  Even  where  the  record  of  a  circuit 
court  did  not  contain  any  averments  giving  jurisdiction,  this  court  has  held 
that,  at  a  subsequent  term,  after  final  judgment,  the  same  tribunal  which  ren- 
dered it  could  not  set  it  aside  on  motion.  Cameron  u  MoSoberts,  3  Wheat., 
591.  And  we  have  repeatedly  decided  as  to  judgments  of  this  court,  that  they 
could  not  be  changed  at  a  subsequent  term,  in  matters  of  law,  whether  at- 
tempted on  motion,  or  a  new  writ  of  error,  or  appeal,  on  the  mandate  to  the 
court  below.  5  Oranch,  316;  6  id.,  267;  1  Wheat.,  354;  The  Santa  Maria,  10 
Wheat,  442;  Davis  v.  Packard,  8  Pet,  323;  9  Pet,  290;  12  Pet,  343, 491;  15 
Pet,  84. 

Without  going  further,  then,  into  the  reasons  or  precedents  against  the  course 
pursued  in  the  court  below,  the  last  judgment  there,  on  the  motion,  must  be 
reversed,  and  the  case  be  reinstated  as  it  stood  before. 

MECHANICS'  BANK  OP  ALEXANDRIA  v.  WITHERa 
(6  Wheaton,  106-109.    1821.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  rendered  by  the 
circuit  court  for  the  District  of  Columbia,  sitting  in  Alexandria,  in  an  action  of 
debt;  and  the  case  depends  on  the  laws  of  Virginia,  as  they  stood  when  juris- 
diction over  the  District  was  first  exercised  by  congress. 

By  the  law  of  Virginia,  the  proceedings,  until  an  issue  is  made  up  in  a  cause, 
are  taken  in  the  clerk's  office,  at  monthly  rules,  and  judgments  by  default  be- 
come final  on  the  last  day  of  the  succeeding  term,  till  which  day  the  defendant 
in  any  such  action  has  a  legal  right  to  set  the  judgment  aside,  and  to  plead  to 
issue.  The  circuit  court  held  its  regular  session  in  April,  1818,  and  continued 
to  sit  regularly  till  the  16th  day  of  May,  when  it  adjourned  to  the  fourth  Mon- 
day of  the  following  June.  The  clerk,  considering  the  day  on  which  the  court 
adjourned  as  the  last  da;  of  the  term,  and  the  judgments  at  the  rules  as  havings 
on  that  day,  become  finul,  issued  an  execution  on  one  of  these  judgments,  which 
had  been  obtained  by  the  plaintiffs,  against  Gave  Withers  and  his  common  bail. 
When  the  court  met  in  June,  the  defendant  appeared,  and  on  motion  was  al- 
lowed to  set  aside  the  office  judgment,  give  special  bail,  and  plead  to  issue. 
The  execution  was  consequently  quashed.  In  the  course  of  the  term,  judgment 
was  confessed  by  the  defendant  tor  the  sum  claimed  in  the  declaratiou,  and  a 
writ  of  error  was  then  sued  out,  the  object  of  which  was  to  reverse  the  last 
judgment,  and  set  aside  all  proceedings  subsequent  to  the  16th  of  May,  on  the 
idea  that  the  judgment  rendered  at  the  rules  became  final  on  that  day.  The 
sole  question  in  the  cause  is  whether  the  adjournment  from  the  16th  of  May  to 
tue  tuurth  Monday  in  June  was  a  continuation  of  the  April  term,  or  consti- 
tuted a  distinct  term. 

§  60.  All  courts  have  the  power  of  adjourning  a  term  to  a  distant  day^  and 
thiH  power  is  not  taken  away  from  the  drouit  court  of  the  District  of  Colurnbia 
by  2  Stats,  at  Large,  19 i. 

There  being  nothing  in  any  act  of  congress  which  prevents  the  courts  of  the 
District  from  exercising  a  power  common  to  ail  courts,  that  of  adjourning  to  a 
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distant  day,  the  adjourament  on  the  16th  of  May  to  the  fourth  Monday  in 
Jane  wonld  be  a  continnanoe  of  the  same  term,  unless  a  speoial  act  of  oongreas 
(2  Stats,  at  Large,  194),  expressly  enabling  the  courts  of  the  District  to  hold 
adjourned  sessions,  may  be  supposed  to  vary  the  law  of  the  case.  That  act  is 
in  these  words:  "  And  the  said  courts  are  hereby  invested  with  the  same  power 
of  holding  adjourned  sessions  that  is  exercised  by  the  courts  of  Maryland." 
These  words  do  not,  in  themselves,  purport  to  vary  the  character  of  the  session. 
They  do  not  make  the  adjourned  session  a  distinct  session.  They  were  prob- 
ably inserted  from  abundant  caution,  and  are  to  be  ascribed  to  an  apprehension 
that  courts  did  not  possess  the  power  to  adjourn  to  a  distant  day  until  they 
should  be  enabled  so  to  do  by  a  legislative  act.  But  this  act,  affirming  a  pre- 
existing power,  ought  not  to  be  construed  to  vary  the  nature  of  that  power/ 
unless  words  are  employed  which  manifest  such  intention.  In  this  act 
there  are  no  such  words,  unless  they  are  found  in  the  reference  to  the  courts  of 
Maryland.  But  on  inquiry,  we  find  that,  in  Maryland,  an  ^'  adjourned  session  " 
is  considered  as  the  same  session  with  that  at  which  the  adjournment  was 
made.  Since,  then,  the  term  at  which  this  conditional  or  office  judgment  was 
to  become  final  was  still  continuing  when  it  was  set  aside,  and  the  defendant 
permitted  to  plead  to  the  declaration,  there  was  no  error  in  that  proceeding. 

IN  RE  McLEAN. 
(Girouit  Court  for  Ohio:  %  Flippin,  618-51S.    1879.) 

Opinion  by  Swing,  J. 

Statemjbmt  cop  Facts.—  This  is  a  petition  filed  by  Mr.  J.  R  McLean  and  the 
Enquirer  Company,  in  which  they  set  out  that  heretofore,  to  wit,  on  the  7th 
day  of  November,  1879,  application  was  made  to  Thomas  Ambrose,  clerk  of 
this  court,  by  J.  H.  Woodward,  an  agent  of  said  Enquirer  Company,  for  leave 
to  inspect,  during  office  hours,  books  containing  the  docket  and  minute  entries, 
judgments  and  decrees  of  the  said  district  court  and  the  United  States  circuit 
court,  and  that  the  said  clerk  then  and  there  refused  the  said  J.  H.  Woodward  the 
privilege  to  so  inspect  or  examine  the  books  aforesaid.  Your  applicants  would^ 
therefore,  respectfully  ask  the  court  to  order  that  the  judgments  and  decrees 
of  said  courts  including  the  fee  books  and  other  books  containing  the  public 
records  and  orders  of  said  court,  be  open  to  the  inspection  of  the  said  J.  H. 
Woodward,  agent  of  the  said  Enquirer  Company  and  of  said  John  E.  McLean, 
under  such  regulations  as  to  the  court  may  seem  proper.  With  this  application 
there  is  filed  the  affidavit  of  one  James  H.  Woodward,  in  which  he  says  that 
he  is  employed  by  the  Cincinnati  Enquirer  Company,  a  corporation  doing  busi- 
ness under  the  laws  of  the  state  of  Ohio,  and  that  acting  under  the  orders  of 
John  B.  McLean,  the  manager  of  said  corporation,  he  made  personal  applica- 
tion to  Thomas  Ambrose,  clerk  of  the  United  States  circuit  and  district  courts, 
for  permission  to  examine  the  public  record,  fee  books  and  decrees  of  said  court, 
and  permission  was  refused  him  by  the  said  Thomas  Ambrose,  clerk  as  afore- 
said; and  said  application  was  renewed  on  this  day  and  date  by  him,  as  a  citi- 
zen having  the  right  to  inspect  said  books,  decrees  and  minutes,  and  was  again 
refused.  To  this  application  there  is  filed  by  the  clerk  a  demurrer  on  the 
ground  that  the  petition  does  not  contain  facts  sufficient  to  entitle  the  appli- 
cants to  the  order  they  pray  for. 
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This  proceeding,  in  one  sense  at  least,  is  adversary  in  its  character,  and  yet 
it  is  based  upon  the  alleged  refusal  by  an  officer  of  this  court  of  permission  to 
exercise  an  alleged  right  of  the  petitioner.  The  right  which  they  allege  was 
refused  was  that  of  having  one  J.  H.  Woodward  to  inspect,  during  office  hours, 
books  containing  the  docket  and  minute  entries,  judgments  and  decrees  of  the 
district  court  and  the  United  States  circuit  court.  This  right  is  based  solely 
upon  the  ground  that  John  E.  McLean  is  a  citizen  of  the  United  States  and  that 
the  Enquirer  Company  is  located  in  the  United  States.  It  is  not  claimed  for 
either  that  they  have  any  interest  in  the  docket  or  minute  entries,  judgments 
and  decrees  recorded  in  said  books.  If  the  prayer  of  the  petitioners  prayed 
simply  for  the  right  which  they  claimed  an  officer  of  this  court  has  deprived 
them  of,  there  would  be  no  difficulty  in  determining  the  case.  But  such  is  not 
the  fact.  They  pray  for  an  order  that  the  judgments  and  decrees  of  said  court, 
including  the  fee  books  and  other  books  containing  the  public  records  and  orders 
of  said  courts,  be  open  for  the  inspection  of  one  J.  H.  Woodward.  It  will  be 
seen  at  a  glance  that  their  prayer  is  greatly  beyond  what  they  allege  they  were 
not  permitted  to  examine.  That  was  the  books  containing  the  docket  or  min- 
ute entries  of  the  judgments  and  decrees,  but  this  is  not  only  that  the  judg- 
ments and  decrees  may  be  examined,  but  that  all  other  books  containing  the 
public  records  and  orders  of  the  court  shall  be  opened  to  their  inspection.  So 
much  for  the  allegations  of  the  petition  itself. 

§  61.  ^  citizen  of  the  United  States  has  not^  as  such,  a  general  right  to  exam- 
ine all  the  books  and  papers  of  a  court  of  record. 

But  let  us  see  how  the  allegation  of  the  right,  which  they  allege  they  were 
deprived  of,  is  supported  by  the  affidavit  which  has  been  filed.  The  petition 
says  that  the  application  was  for  leave  to  inspect  the  books  containing  the 
docket  and  minute  entries,  judgments  and  decrees.  The  affidavit  of  the  man 
Woodward  is  that  he  applied  for  permission  to  examine  the  public  records,  fee 
books  and  decrees,  showing  clearly  and  conclusively  that  the  petition  is  not 
supported  by  the  affidavit.  Such  is  this  application,  as  shown  from  the  papers 
filed.  But  it  is  claimed  that  notwithstanding  the  variance  between  the  allega- 
tions of  the  petition  and  the  prayer,  and  the  variance  between  the  proof  and 
allegations,  petitioners  are  entitled  in  law  to  the  order  prayed  for;  that  they 
are  so  entitled  by  the  statutes  of  the  United  States,  or  if  not  by  them,  they  are 
by  the  common  law  entitled  to  it;  that  all  the  books  and  papers  of  a  court  of 
record  are  subject  to  the  examination  and  inspection  of  any  citizen,  whether 
he  have  any  personal  interest  in  them  or  not;  that  it  is  his  high  and  indefeasi- 
ble right,  at  any  time  he  pleases  during  office  hours,  to  make  such  inspection. 
If  this  is  true,  it  is  very  clear  that  the  petitioners  are  entitled  to  the  order 
prayed  for.  The  doctrine  is  a  new  and  strange  one,  and  certainly  finds  no 
support  in  any  adjudication  which  I  have  been  able  to  find,  and  I  am  very  cer- 
tain none  can  be  produced  sustaining  any  such  proposition.  But  the  very  forniia- 
tion,  purposes  and  duties  of  a  court  forbid  such  an  idea.  The  court  is  composed 
of  judge,  ministerial  and  executive  officers,  together  with  the  attorneys  that 
are  members  of  it.  To  this  body  so  organized  are  committed  for  determmation 
the  highest  interests  of  the  citizen  in  his  property,  his  reputation  and  his  per- 
son. And  a  careful  record  of  every  step  which  may  be  taken  in  relation  to 
either  must  be  carefully  made;  every  paper  connected  with  any  proceeding  af- 
fecting any  one  in  either  of  these  must  be  carefully  filed  and  preserved.  The 
title  to  the  entire  property  of  the  whole  country  passes  through  the  courts  of 
this  country  almost  in  every  half  century.    They  are  the  repositories  of  the 


ORGANIZATION  AND  SUMMARY  JURISDICTION.  §62. 

rights  of  persons  and  of  property,  and  in  many  cases  the  only  evidence  of 
either,  and  the  law  imposes  upon  the  court  the  duty  of  their  secure  and  careful 
protection  and  preservation;  a  protection  and  preservation  which  would  be 
greatly  jeoparded  if  every  citizen  of  the  United  States,  at  his  pleasure  and  will, 
should  be  permitted  to  examine  and  inspect  them  in  his  own  way.  Not  only 
is  such  an  idea  in  opposition  to  the  formation,  purposes  and  duties  of  the  court, 
but  it  is  clearly  in  opposition  to  the  views  of  the  highest  judicial  and  legislative 
branches  of  this  government.  At  a  very  early  day  the  supreme  court  of  the 
United  States  adopted  a  rule  known  as  the  fourth  rule,  which  provides  that 
"all  motions,  rules,  orders,  and  other  proceedings  made  and  directed  at  cham- 
bers or  on  rule  days  at  the  clerk's  office,  whether  special  or  of  course,  shall  be 
entered  by  the  clerk  in  an  order  book,  to  be  kept  at  the  clerk's  office,  on  the 
day  when  they  are  made  and  directed,  which  book  shall  be  open  at  all  office 
hours  to  the  free  inspection  of  the  parties  in  any  suit  of  equity  and  their  so- 
licitors." If  the  supreme  court  believed  that  all  the  books  and  records  belong- 
ing to  the  court  were  open  to  the  inspection  of  every  citizen  of  the  United 
States,  why  did  they  enact  such  a  rule?  Or  why  did  they  limit  the  right  of 
inspection  to  parties  and  their  solicitors?  This  rule  itself  is  the  most  convincing 
proof  that  no  such  right,  as  claimed  by  the  petitioners,  was  supposed  by  the 
judges  of  the  supreme  court  to  have  existed. 

But  it  is  claimed  by  the  learned  counsel  for  the  petitioners,  that  there  is  a 
difference  between  suits  in  equity  and  at  law;  that  there  could  hardly  be  a  case 
in  equity  in  which  the  government  could  have  any  interest.  It  is  not  perceived 
by  the  court  upon  what  reason  there  can  exist  any  difference  in  the  care  and 
custody  of  the  records  and  papers  in  equity  causes  and  actions  at  law,  but 
learned  counsel  are  mistaken  in  regard  to  the  interest  of  the  government  in 
equity  causes.  The  records  of  this  court  show  numerous  causes  in  equity  in 
which  the  government  of  the  United  States  is  plaintiff.  But  it  is  said,  if  that 
is  so,  that  the  citizen  is  a  party  in  interest,  and  would  have  a  right  to  look  into 
the  records.  In  some  general  political  sense  it  may  be  true  that  the  citizen  is 
a  party  in  interest  in  every  suit  prosecuted  in  the  name  of  the  United  States; 
but  in  a  legal  sense  he  is  not  such  a  party  in  interest  as  is  contemplated  by  this 
rale. 

§  62,  Certain  rights  of  inspecting  the  record  are  given  by  congress. 

That  congress  entertained  the  same  view  is  abundantly  shown  by  its  acts. 
In  1848  it  enacted  a  law  providing  that  *'all  books  in  the  office  of  the  clerks  of 
the  circuit  and  district  courts  containing  the  docket  or  minute  of  the  judg- 
ments or  decrees  thereof  shall,  during  office  hours,  be  open  to  the  inspection  of 
any  person  desiring  to  examine  the  same  without  any  fees  or  charge  therefor." 
If  congress  believed  the  right  already  existed,  why  did  they  think  it  necessary 
to  create  such  right  by  special  legislation!  Or  if  they  believed  it  ought  to 
exist,  why  did  they  limit  the  right  to  particular  books,  such  only  as  contained 
the  docket  or  minutes  of  the  judgments  or  decrees?  And,  again,  by  the  act 
of  February,  1875,  congress  provided:  ''That  the  accounts  and  vouchers  of 
clerks,  marshals  and  district  attorneys  shall  be  made  in  duplicate  to  be  marked 
*  original '  and  *  duplicate,'  and  it  shall  be  the  duty  of  the  clerk  to  forward  the 
origmal  accounts  and  vouchers  of  the  officers  above  specified,  when  approved, 
to  the  proper  accounting  officers  of  the  treasury,  and  to  retain  in  his  office  the 
duplicate  which  shall  be  open  for  public  inspection  at  all  times."  If  the 
public  had  the  right  already  to  inspect  such  papers,  why  did  congress  deem  it 
necessary  to  create  such  a  right  by  the  passage  of  this  act? 
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§  63.  Where  the  party  is  entitled  to  any  of  th^  relief  prayed  for y  a  general 
demurrer  mtcst  be  overruled. 

It  is,  therefore,  very  clear  to  my  mind  that  the  unlimited  right  of  a  citizen 
of  the  United  States  to  inspect  and  examine  all  the  records  and  papers  belong- 
ing to  the  court  does  not  exist.  The  right  to  examine  certain  records  and  papers 
does  exist.  It  exists  as  to  the  books  containing  the  docket  or  minute  entries 
of  the  judgments  and  decrees  of  the  court,  and  these  the  petitioners  allege  that 
they  have  been  refused  by  an  officer  of  this  court.  The  prayer  of  the  petition 
is  not  in  accordance  with  this  averment,  and  the  affidavit  is  different  from  both. 
This  petition,  however,  must  be  governed  by  the  rules  of  pleading  in  other 
cases,  so  far  as  the  demurrer  is  concerned.  If  the  party  is  entitled  to  any  part 
of  the  relief  he  prays  for,  a  general  demurrer  must  be  overruled. 

This  application  for  the  interference  of  the  court  is  based  upon  the  allega- 
tion that  the  petitioners  have  been  deprived  of  a  right  given  them  by  the  law  by 
an  officer  of  the  court.  This  is  denied  on  behalf  of  the  officer  by  two  members 
of  the  bar  who  are  officers  also  of  this  court,  and  who  appear  in  this  proceed- 
ing on  behalf  of  the  clerk.  This  is  a  charge  which  the  court  is  interested  in 
having  examined,  and  the  truth  or  falsity  thereof  established.  The  demurrer 
will  therefore  be  overruled,  but  no  order  will  be  made  until  a  further  hearing 
of  the  matter  is  had  before  the  court,  when  we  shall  finally  determine  whether 
the  petitioners  are  entitled  to  the  order  as  prayed  for. 


Baxteb,  J.^  concurred. 


COCKE  V.  HALSEY. 
(16  Peters,  71-88.    1843.) 


Opinion  by  Me.  Justice  Daniel. 

Statement  or  Facts. —  This  cause  comes  before  this  court  upon  a  writ  of 
error  to  the  circuit  court  of  the  United  States  for  the  southern  district  of 
Mississippi. 

The  statement  of  the  case  upon  which  the  questions  presented  here  for  de- 
cision arise,  is,  as  agreed  by  the  parties  upon  the  record,  substantially  the  fol- 
lowing: On  the  24:th  of  March,  in  the  year  1838,  James  Carter  and  Lewis 
Grigsby,  merchants,  executed  a  deed  of  trust  to  one  William  L.  Moore,  as 
trustee,  to  secure  the  payment  of  certain  sums  of  money  to  the  Commercial 
Bank  of  Columbus.  This  deed  was  regularly  acknowledged  by  the  grantors, 
before  a  justice  of  the  peace,  on  the  29th  of  March,  1839,  and  delivered  to  one 
William  P.  Puller,  who  had  been  appointed  clerk  pro  tempore  of  the  probate 
court  of  the  county  of  Lowndes,  in  said  state,  and  who  recorded  the  deed  in 
the  oflSce  of  the  clerk  of  probate  for  said  county,  and  indorsed  thereon  a  certif- 
icate of  record,  signed  William  P.  Puller,  clerk  pro  tempore.  That  at  the  time 
this  record  and  certificate  were  made  by  Puller,  as  clerk  yro  tempore^  one  Robert 
Haden  was  the  clerk  of  probate  for  the  county  of  Lowndes,  duly  elected,  qual- 
ified and  sworn ;  that  Iladen  was  elected  in  November,  1837,  for  two  years, 
and  entered  on  the  discharge  of  his  duties  in  the  month  of  February,  1838; 
that  Haden  visited  the  state  of  Tennessee  on  business,  and  did  not  return  in 
time  to  perform  the  duties  of  clerk  at  the  March  term  of  1838.  In  consequence 
of  his  absence,  the  judge  of  probate,  upon  commencing  the  court  of  probate  of 
the  March  term  of  1838,  appointed  Puller  to  act  as  clerk  during  the  absence 
of  Haden.     The  deed  of  trust  to  Moore  was  recorded   by  Puller  during  the 
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absence  of  Iladen,  bat  after  the  March  term  of  the  court    Haden  afterwards 
retifrned  and  resumed  the  duties  of  his  office. 

The  original  trustee,  William  L.  Moore,  having  died,  the  superior  court  of 
chanoerv  of  the  state  of  Mississippi,  at  the  January  term,  1889,  duly  appointed 
Stephen  Cocke,  the  plaintiff  in  error,  trustee  in  lieu  of  Moore.  At  the  May 
term  of  the  circuit  court  of  the  United  States  for  the  southern  district  of  Mis- 
sissippi, the  defendants  in  error  obtained  a  judgment  against  James  Carter  & 
Company.  Execution  was  sued  out  upon  this  judgment,  and  levied  by  the 
marshal  on  the  property  mentioned  in  the  trust  deed,  in  the  possession  of  Oar- 
tar  &  Company.  Upon  the  levy  being  made,  Stephen  Cooke,  the  trustee, 
claimed  the  property,  gave  the  bond  required  in  such  cases  by  the  law  of  Mi»> 
sissippi ;  and  an  issue  was  duly  made  to  try  the  right  to  the  property.  Upon 
the  trial  of  this  issue,  the  following  question  was  submitted  to  the  court  for  its 
opinion  thereon,  namely :  That  if  the  deed  of  trust  was  properly  and  legally 
recorded,  then  it  was  admitted  that  the  judgment  in  question  was  not  a  lien 
upon  the  property  conveyed  by  the  deed,  and  the  trustee  was  entitled  to  the 
same;  otherwise,  if  the  deed  was  not  legally  recorded,  the  property  was  sub- 
ject to  satisfaction  of  the  judgment.  Upon  this  question  the  court  below 
adjudged  that  the  trust  deed  was  not  duly  recorded ;  that  the  acts  of  Puller,  aa 
clerk  pro  tempore^  in  recording  the  deed,  were  without  authority  of  law,  and 
altogether  void,  and  so  instructed  the  jury.  To  this  opinion  of  the  court,  thus 
given,  the  plaintiff  in  error  excepted,  and  brings  that  opinion  before  this  court 
for  examination. 

§  64.  Appointment  of  derJca  of  courts  in  Mississippi. 

The  fourth  article  of  the  constitution  of  Mississippi,  thirty-first  section,  de- 
clares that  the  judicial  power  of  that  state  shall  be  vested  in  one  high  court  of 
errors  and  appeals,  and  such  other  courts  of  law  and  equity  as  shall  be  after- 
wards provided  for  in  that  constitution.  The  same  article,  after  authorizing 
and  ordaining  various  superior  tribunals  in  which  the  judicial  powers  shall  be 
vested,  at  length,  in  the  eighteenth  section,  declares  that  there  shall  be  estab- 
lished, in  each  county  in  the  state,  a  court  of  probates,  the  judge  whereof  shall 
be  elected  by  the  qualified  electors  of  the  county  for  a  period  of  two  years. 
The  nineteenth  section  of  the  same  article  declares  that  the  clerks  of  the  cir- 
cuit, probate  and  other  inferior  courts  shall  also  be  elected  by  the  qualified 
electors  of  the  county  for  the  period  of  two  years.  See  Laws  of  Mississippi  by 
Howard  and  Hutchinson,  24,  26. 

The  legislature  of  the  state,  in  organizing  their  judiciary,  as  it  was  indispen- 
sable they  should  do  (as  the  constitution  had  limited  its  own  action  to  the 
direction  that  the  courts  therein  named  should  be  established,  leaving  their 
organization  and  distribution  to  the  legislative  authority),  by  a  statute  passed 
in  March,  1833,  and  by  sections  1,  2  and  3  of  that  statute,  established  a  court 
of  probates  in  each  county  of  the  state;  provided  for  the  election  of  judges 
and  clerks  of  the  several  courts,  prescribed  to  them  the  oath  of  office  they 
should  take,  and  to  the  clerks  the  bonds  they  should  execute  before  assuming 
their  official  functions.  Laws  of  Mississippi,  469.  By  the  eighth  section  of 
the  statute  the  legislature  declared  that  in  case  the  clerk  of  probate  "shall  be 
at  any  time  unable,  from  sickness  or  other  unavoidable  causes,  to  attend  said 
court,  it  shall  be  lawful  for  the  judge  of  probate  to  appoint  a  person  to  act 
as  clerk  pro  t^mpore^  who  shall  take  an  oath  faithfully  to  discharge  all  the 
duties  of  his  office,"  etc.  Vide  p.  470,  Laws  of  Mississippi.  By  the  fifth  section 
of  the  same  statute  vacancies  in  the  offices  of  judge  and  clerk  are  to  be  filled 
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as  the  original  appointments  were  made,  viz.,  by  election.  By  the  fifth 
section  of  another  statute  of  Mississippi,  concerning  real  estate  and  convey- 
ances, passed  June  13,  1822,  it  is  declared  that  deeds  of  trust  and  mortgages 
shall  be  valid  as  to  subsequent  purchasers  for  valuable  consideration  without 
notice  and  as  to  all  creditors,  from  the  time  when  such  deeds  of  trust  or  mort- 
gages shall  have  been  acknowledged,  proved  or  certified,  and  delivered  to  the 
clerk  of  the  proper  court  to  be  recorded,  and  from  that  time  only.  From  this 
provision  the  question  of  priority  arises. 

In  support  of  the  decision  of  the  circuit  court  it  has  been  insisted  that  the 
power  of  the  judge  of  the  probate  court  to  appoint  a  clerk  of  probate,  pro  temr 
pore^  is  limited  to  the  term  of  the  court  and  to  the  exigencies  and  necessities 
of  the  term,  and  does  not  extend  to  a  period  beyond  the  term,  nor  to  any  acts 
performed  by  the  person  so  appointed  out  of  court.  From  this  position, 
claimed  by  counsel  as  a  legitimate  deduction  from  the  statute,  it  is  argued  that 
the  clerk,  having  been  appointed  by  an  exercise  of  power  wholly  illegal  and 
void ;  nay,  even  without  color  of  authority,  his  acts,  too,  must  be  merely  void, 
and  not  entitled  to  the  effects  properly  attributable  to  the  acts  of  one  who  may 
be  considered  as  an  officer  de  facto,  in  contradistinction  to  him  whose  commis- 
sion and  qualification  are  in  all  respects  regular,  and  who,  therefore,  may  be 
called  an  officer  de  jure  and  de  facto. 

§  65.  the  statute  does  not  limit  the  appointment  of  a  derk  pro  tern,  to  the 

session  of  oourL 

In  reasoning  from  the  language  of  the  statute  it  would  seem  difficult  to  per- 
ceive anything  in  it  which  limits  the  appointment  pro  tempore  to  the  session  of 
the  court.  The  expression  in  the  law  is,  "  from  sickness  or  unavoidable  causes ; '' 
now,  it  is  quite  as  probable  that  these  causes  would  operate  beyond  as  well  as 
during  the  continuation  of  the  court.  The  only  fair  inference  deducible  from 
the  words  of  the  law  is,  that  the  causes  requiring  an  appointment  should,  like 
the  appointment  itself,  be  temporary,  so  that  the  provision  of  the  statute  should 
not  be  perverted  to  cover  a  permanent  disqualification  of  the  regular  clerk,  and 
thereby  prevent  his  removal  or  the  election  of  a  successor,  under  proper  cir- 
cumstances. The  precise  duration  of  that  temporary  cause  it  could  hardly 
have  been  the  intention  of  the  law  makers  to  define.  To  ascribe  to  them  an 
intention  to  restrict  the  duties  of  a  clerk,  pro  tempore,  to  the  session  of  the 
court,  would  be  imputing  to  them  an  act  of  utterly  useless  legislation,  since 
none  can  fail  to  perceive,  on  looking  into  the  law,  that  the  duties  of  the  clerk 
of  probate  are  as  extensive  and  as  important  during  vacation  as  they  are  during 
term  time,  if,  indeed,  they  are  not  more  so. 

§  66.  Powers  of  officers  de  facto. 

Several  authorities  have  been  cited  in  argument,  some  from  the  English  and 
some  from  the  American  cases,  in  order  to  show  that  the  recording  of  the  trust 
deed  in  question,  by  the  clerk  of  probate,  cannot  be  supported  even  as  the  act 
of  the  clerk  de  facto.  These  authorities,  however,  do  not  establish  the  posi- 
tion they  have  been  brought  to  maintain,  and  in  some  instances  they  operate 
directly  against  it.  The  first  case  relied  on  (and  it  is  a  leading  case)  is  that 
of  The  King  v.  Lisle,  Andrews,  163, 174.  This  was  a  quo  warranto  to  remove 
a  burgess  of  Christ  Church,  on  the  ground  that  he  had  been  nominated  by 
one  Goldwire,  calling  himself  mayor  of  the  corporation,  when  he  had  never 
been  appointed  mayor.  The  court  say,  the  nomination  by  Goldwire  could  not 
be  supported,  because  he  was  not  even  by  any  colorable  title  or  pretext  maj'or 
of  the  corporation ;  evidently  putting  his  act  on  the  same  footing  with  an 
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attempt  at  usurpation  by  any  other  private  person.  There  is  a  remark  by  the 
court  in  delivering  its  opinion,  which  is  regarded  as  not  without  its  bearing 
upon  the  present  case,  and  that,reraark  is  this:  "That  supposing  Gold  wire  was 
mayor  de  facto^  yet  the  acts  here  found  to  be  performed  by  him  are  not  good, 
because  they  were  not  necessary  for  the  preservation  of  the  corporation."  In 
these  cases  the  court  say:  "The  proper  distinction  is  between  such  acts  as  are 
necessary  and  for  the  good  of  the  body,  which  comprehend  judicial  and  minis- 
terial acts,  and  such  as  are  arbitrary  and  voluntary."  The  second  case  from 
the  English  books  is  that  of  Knight  v.  The  Corporation  of  Wells,  1  Lutw.,  509, 
519.  This  was  an  action  of  debt  against  the  corporation,  upon  their  bond  to 
the  wife  of  the  plaintifif ;  and  the  objection  taken  to  the  recovery  was,  that  the 
person  who  put  the  corporate  seal  to  the  bond  was  not  qualified  by  the  charter 
to  be  mayor.  He  had  been  elected  to  the  oflice  of  mayor,  however.  The  case 
seems  to  have  been  much  considered,  for  it  was  twice  argued ;  and  it  was  re- 
solved by  all  the  court,  that  although  the  mayor  might  not  be  qualified  accord- 
ing to  the  charter,  yet  he  had  been  elected,  and,  in  virtue  of  his  election,  was 
mayor  de  facto^  and  that,  therefore,  all  judicial  and  ministerial  acts  performed 
by  him  were  good. 

The  cases  of  The  People  v.  Collins,  7  Johns.,  549,  and  of  Mclnstry  v.  Tanner, 
9  Johns.,  135,  are  in  the  strictest  accordance  with  the  authority  from  Lutwyche. 
In  The  People  v,  Collins,  the  court  say,  in  speaking  of  the  powers  exercised  by 
the  officers  whose  acts  were  impeached:  "  They  were  commissioners  de  facto^ 
since  they  came  into  office  by  color  of  title,  and  it  is  a  well-settled  principle  of 
law,  that  the  acts  of  such  persons  are  valid  when  they  concern  the  public,  or 
third  persons  who  have  an  interest  in  the  acts  done;  and  this  rule  is  adopted  to 
prevent  the  failure  of  public  justice.  The  limitation  of  this  rule  is  as  to  such 
acts  as  are  arbitrary  and  voluntary,  and  do  not  affect  the  public  utility.  The 
doctrine  on  this  subject  is  to  be  found  at  large  in  the  case  of  The  Kingu  Lisle, 
Andrews,  163."  So,  too,  in  15  Mass.,  180,  Bucknam  v.  Euggles,  this  matter  is 
very  fully  treated.  The  court  say  that,  although  the  officer  did  not  comply 
with  the  requisites  of  the  constitution,  yet,  having  been  appointed,  and  thus 
having  color  of  title,  his  acts  are  valid  in  respect  to  third  persons  who  may  be 
interested  in  such  acts:  that  such  a  rule  is  necessary  to  prevent  a  failure  of 
justice.  Besides,  the  officer's  title  to  his  office  ought  not  to  be  determined  in  a 
collateral  way.  In  addition  to  other  authorities  to  this  point  is  quoted  3  Cru. 
Dig.,  tit.  Officers,  sees.  71,  75,  for  the  principle  that,  by  the  test  and  corporation 
acts  in  England,  all  persons  are  disabled  in  law  to  all  intents  and  purposes  to 
hold  certain  offices,  unless  they  take  the  oaths  required;  yet,  notwithstanding 
this  disabling  clause,  it  has  been  held  that  the  acts  of  officers  not  qualified  by 
those  statutes  may  be  valid  as  to  strangers.  The  case  of  Williams  v,  Peyton, 
cited  for  the  plaintiff  in  error,  from  4  Wheat.,  77,  is  thought  to  have  no  appli- 
cation to  the  question  now  under  consideration;  all  that  was  ruled  in  that  case 
was  this:  that  where  a  title  depends  upon  the  acts  of  a  ministerial  officer 
to  t)e  performed  in  paiSy  proof  of  the  performance  of  those  acts  is  necessary  to 
sustain  such  title;  a  principle  which  none,  perhap)s,  will  dispute;  but,  whether 
affirmed  or  denied,  cannot  apply  to  the  present  case.  So,  too,  of  the  case  of 
Davison  v.  Gill,  1  East,  64,  having  been  ruled  exclusively  upon  a  provision  of 
the  statute,  13  Geo.  3,  ch.  78,  requiring  that  certain  proceedings  of  justices 
should,  in  relation  to  closing  and  opening  ways,  in  order  to  give  them  validity, 
appear  on  the  face  of  those  proceedings,  in  a  prescribed  schedule  or  form  set 
forth  in  the  statute,  is  considered  as  wholly  inapplicable. 
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If,  then,  the  appointment  and  the  acts  of  the  clerk  of  probate  depended  for 
their  validity  upon  the  principles  which  apply  to  the  acts  of  officers  defactOy  a 
just  interpretation  of  the  authorities  adduced  in  behalf  of  the  plaintiff  in  error 
gives  validity  to  both.  That  the  judge  had  power  to  appoint  a  clerk  pro 
tempore  seems  never  to  have  been  questioned ;  that  he  did  appoint  is  equally 
indisputable  —  the  irregularity  alleged  is  in  the  failure  to  limit  the  appointment 
to  the  term  of  the  court.  Admit,  for  the  present,  that  the  appointment  should 
have  been  thus  limited,  and  that  the  clerk  has  admitted  the  deed  to  probate 
after  the  term,  yet,  in  his  character  of  clerk,  was  he  not  within  the  very  defini- 
tion of  the  authorities,  and  within  the  concessions  of  the  council,  clerk  defacto^ 
acting  colore  officii ;  and  must  not  his  acts,  therefore,  be  valid  so  far  as  regards 
third  persons  who  are  interested  in  them?  An  affirmative  answer  to  this  in- 
quiry is  unavoidable. 

§  67.  the  decision  of  the  judge  upon  the  exigeticy  is  final  as  to  rights  of 

third  parties  depending  upon  it. 

But  the  appointment  of  this  officer,  and  his  acts  when  so  appointed,  rest  upon 
a  foundation  still  broader  and  firmer  than  that  which  sustains  the  actings  of 
an  officer  de  facto.  By  the  law  of  Mississippi,  the  judge  had  the  power  to 
appoint,  ^o  tempore^  whenever  from  sickness  or  unavoidable  causes  the  clerk 
could  not  attend.  By  the  investiture  of  that  power,  it  remained  with  the  judge, 
in  the  exercise  of  judicial  discretion,  to  decide  upon  the  propriety  and  necessity 
for  the  execution  of  the  power;  be  did  decide  upon  them,  and  he  must  be  pre- 
sumed to  have  decided  properly.  The  correct  legal  principle  applicable  to  such 
proceedings  is  this:  That  in  every  instance  in  which  a  tribunal  has  decided 
upon  a  matter  within  its  regular  jurisdiction,  its  decision  must  be  presumed 
proper,  and  is  binding  until  it  shall  be  regularly  reversed  by  a  superior  authority, 
and  cannot  be  affected,  nor  the  rights  of  persons  dependent  upon  it  be  impaired, 
by  any  collateral  proceeding.  This  principle  has  been  too  long  settled  to  admit 
of  doiibt  at  this  day,  and  has  been  repeatedly  and  expressly  recognized  in  this 
court,  as  in  the  cases  of  Thompson  u  Tolmie,  2  Pet.,  157  (§§  475-479,  infrci^i 
United  States  t>.  Arredondo,  6  Pet.,  720;  Voorhees  v.  Bank  of  the  United  States, 
10  Pet,  473,  and  The  Philadelphia  &  Trenton  Railroad  Company  v.  Scimpson,  14 
Pet.,  458.  It  cannot,  then,  be  permitted,  in  this  collateral  inquiry,  to  insist  that 
the  judge  has  either  misapprehended  or  transcended  his  authority;  he  has 
exercised  the  discretion  vested  in  him  by  the  statute;  that  disoretion  has  led 
him  to  the  conclusion  that  the  necessity  for  an  appointment  was  co-extensive 
with  the  absence  of  the  ordinary  clerk,  an  absence  deemed  by  him  unavoid- 
able; and  the  discretion  of  the  judge  j!?ro  hac  vice^  at  any  rate,  must  be  conclusive. 
But  beyond  these  legal  presumptions,  this  court,  upon  a  review  of  the  constita- 
tion  and  statute  of  Mississippi,  are  satisfied  that  the  appointment  of  the  clerk 
of  probate  ^ro  tempore  was  fully  warranted  in  the  manner  and  to  the  extent  in 
which  it  was  made.  They  therefore  decide  that  the  decision  of  the  circuit 
court  for  the  southern  district  of  Mississippi  is  erroneous,  and  accordingly  do 
reverse  the  same. 

IN  RE  WORTHINGTON. 
(Circuit  Court  for  Wisconsin:  7  Bissell,  455-459.     18T7.) 

Opinion  by  Drummond,  J. 

Statement  of  Factfs. —  On  the  Slth  of  December,  1874,  Charles  E.  Storm 
and  Robert  Hill  recovered  a  judgment  ngainst  the  bankrupt  in  the  circuit  court 
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of  Milwaukee  county  for  $3,464.  On  the  following  day  a  transcript  of  the 
docket  was  filed  in  the  clerk's  office  of  the  circuit  court  in  Wood  county,  where 
the  bankrupt  had,  at  the  time,  real  estate.  Several  months  after  this,  proceed- 
ings in  bankruptcy  were  commenced,  and  Worthington  was  adjudged  a  bank- 
rupt in  July,  1875.  The  judgment  creditors  made  an  application  to  the  district 
court  to  direct  the  assignee  to  sell  the  real  estate  of  the  bankrupt,  and  apply 
the  proceeds  to  the  payment  of  the  judgment,  and  to  permit  them  to  prove 
their  claim  for  any  balance  that  might  be  found  due.  This  application  was 
denied  by  the  district  court,  on  the  ground  that  the  act  of  filing  the  transcript 
by  the  clerk  in  Wood  county  was  void,  and  gave  the  judgment  creditors  no 
lien  upon  the  property,  as  it  was  done  on  Christmas  day  —  a  holiday  under  the 
laws  of  this  state. 

By  the  law  of  this  state  the  clerk  of  the  circuit  court  was  required  to  keep 
a  book  for  the  entry  of  judgments,  and  immediately  after  entering  the  judg- 
ment the  clerk  was  to  file  certain  papers,  which  were  to  constitute  what  was 
called  the  judgment  roll,  which  was  to  contain  a  copy  of  the  judgment;  and 
after  this  was  done  he  was  to  enter  in  an  alphabetical  docket,  in  books  to  be 
provided  and  kept  by  him,  a  statement  of  the  judgment,  and  containing  cer- 
tain particulars  as  set  forth  in  the  statute,  namely:  The  names  of  the  parties, 
the  amount  of  the  debt  or  damages  recovered,  with  the  costs,  the  hour  and 
day  of  entering  in  the  docket,  etc.,  and  then  the  judgment  became  a  lien  upon 
the  real  estate  of  the  debtor.  And  when  it  was  sought  to  cause  the  real  estate 
of  the  debtor  to  become  bound  by  the  judgment  in  any  other  county  than  that 
where  it  was  rendered,  it  became  necessary  to  file  with  the  derk  of  the  circuit 
court  of  that  county  a  transcript  of  the  original  docket,  and  from  the  time  of 
filing  it  constituted  a  lien  on  the  property  of  the  debtor  in  that  county. 

§  68.  A  merely  ministerial  act  may  he  performed  hy  the  clerk  of  a  court  on  a  legal 
holiday^  and  still  be  valid. 

The  question,  then,  to  be  determined  in  this  case  is,  whether  the  act  of  the 
clerk  in  filing  the  transcript  of  the  original  docket  in  his  office  on  Christmas 
day  was  a  nullity  under  the  laws  of  this  state.  The  statute  declares  that  no 
court  shall  be  open  or  transact  any  business  on  the  22d  of  February  or  the 
4th  of  July,  unless  to  instruct  or  discharge  a  jury,  or  to  receive  a  verdict,  and 
the  25th  day  of  December  and  the  1st  day  of  January  are  declared  to  be  holi- 
days. If  the  act  of  the  clerk  was  void,  it  was  so  under  the  common  law  or 
these  statutes.  At  common  law  Sunday  was  deemed  a  non-juridical  day,  during 
which  no  courts  could  transact  any  business  or  render  any  decree.  Of  course, 
at  common  law,  some  of  the  days  which,  under  our  practice,  are  deemed  non- 
juridical,  were  unknown  as  such;  and  when  they  are  so  declared,  the  inference 
would  be  that  the  prohibition  extends  no  farther  than  is  named  in  the  statute. 
It  is  hardly  to  be  presumed  that  ordinary  business  cannot  be  transacted  in  this 
state,  and  binding  contracts  entered  into,  on  the  22d  day  of  February  or  the 
4th  of  July,  and  the  question  is  whether,  because  the  2oth  day  of  December 
and  the  1st  of  January  are  declared  to  be  holidays,  that,  therefore,  no  minis- 
terial act  can  be  performed  on  those  days  by  an  officer  of  this  state.  It  may 
be  conceded  that  on  those  days  a  clerk  could  not  be  required  to  perform  any 
duty  connected  with  his  office,  because  the  state  has  declared  it  a  holiday;  but 
that  is  a  very  different  thing  from  asserting  that  every  ministerial  act  done  by 
the  clerk  voluntarily  on  those  days  is  necessarily  void.  The  statute  in  relation 
to  the  221  of  February  and  4th  of  July  was  passed  in  1861;  but  when  there 
was  legislation  in  1S62  as  to  the  25th  of  December  and  1st  of  January,  there 
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was  no  prohibition  in  relation  to  the  courts,  except  what  might  be  inferred 
from  the  fact  that  they  were  declared  holidays.  It  was  not  till  afterwards 
(1869)  that  it  was  declared  that  when  the  day  for  the  meeting  of  the  court 
should  fall  on  a  legal  holiday,  it  should  be  adjourned  to  the  following  day. 

While  at  the  common  law  no  judicial  act  could  be  done  on  Sunday,  the 
authorities  seem  to  agree  that  mere  ministerial  acts  could  be  performed,  and 
thQ  service  of  the  process  was  regarded  as  a  ministerial  act,  and  therefore  valid, 
although  performed  on  Sunday,  and  the  act  of  29  Charles  11.  became  necessary 
in  order  to  render  it  invalid;  and  in  the  case  of  Van  Vechten  v.  Paddock,  12 
Johns.,  187,  which  is  relied  upon  by  the  district  court,  the  supreme  court  of 
New  York,  in  order  to  decide  that  the  issuing  of  process  on  a  Sunday  was  void, 
insisted  that  the  awarding  of  the  process  was  a  judicial  act,  done  whilst  the 
court  was  in  actual  session,  being  thus  obliged  to  resort  to  an  acknowledged 
fiction  to  sustain  its  opinion. 

If  ministerial  acts  performed  on  Sunday  were  not  invalid  at  common  law,  for 
a  stronger  reason  those  performed  on  Christmas  day  would  not  be  invalid.  It 
is  a  curious  fact  that  while  the  judge  of  the  court  who  gave  the  opinion  in  Yan 
Vechten  v.  Paddock  seems  inclined  to  hold  that  the  service  of  process  on  Sun- 
day was  illegal  at  common  law,  the  judge  who  delivered  the  opinion  in  John- 
son V,  Day,  17  Pick.,  106,  declares  that  an  arrest  on  civil  process  on  Sunday 
was  legal  at  common  law,  and  that  is  the  opinion  of  the  judge  who  decided  the 
case  of  Pearce  v.  At  wood,  13  Mass.,  324,  where  the  subject  is  thoroughly  dis- 
cussed. The  district  court  relied  upon  the  case  of  Lampe  v.  Manning,  38  Wis., 
673,  as  deciding  that  the  act  of  the  clerk  here  in  question  was  void.  But  in 
fact  that  case  only  decided  that  a  trial  and  judgment  rendered  by  a  justice  of 
the  peace  on  the  23d  day  of  February,  and  which,  under  the  statute,  as  coming 
on  Monday,  was  to  be  treated  as  the  22d  —  and  therefore  a  holiday  —  were 
invalid,  and  should  be  regard  as  a  nullity,  and  the  court  says  nothing  about  the 
effect  of  ministerial  acts  done  on  a  holiday.  The  natural  conclusion  would 
seem  to  be  that  when  the  state  legislature,  in  1861,  legislated  in  relation  to  the 
22d  of  February  and  4th  of  July,  and  made  prohibitions,  and  then  again  legis- 
lated in  1862  as  to  the  25th  of  December  and  1st  of  January,  the  prohibitions 
should  not,  by  construction  merely,  be  enlarged. 

§  69. the  act  of  a  clerk  of  a  cou7*t  in  filing  the  docket  transcript  of  a 

judgment  is  purely  a  ministerial  act. 

It  may  be  admitted  that  the  entry  of  a  judgment  by  which  a  man's  property 
is  to  be  bound,  or,  as  it  is  termed  in  the  statute  of  this  state,  the  docketing  of 
the  same,  is  a  very  important  act.  The  entry  of  the  judgment  is  judicial,  but 
is  the  docketing  of  the  judgment  by  the  clerk  anything  more  than  a  ministerial 
act?  There  is  no  exercise  of  discretion  or  of  judgment,  but  the  language  of  the 
statute  to  him  is  mandatory.  He  shall  do  certain  things,  and  they  are  particu- 
larly described,  and  in  relation  to  them  he  can  have  no  discretion ;  and  it  would 
seem  that  they  were  mere  ministerial  acts.  And  while  this  is  true  of  the  act 
of  the  clerk  who  dockets  the  judgment  in  the  court  where  it  is  rendered,  it 
would  seem  that  where  it  is  transferred  to  another  county  and  docketed  there, 
that  there  could  be,  if  possible,  less  doubt  of  the  character  of  the  act  to  be  per- 
formed by  the  clerk  of  that  county ;  because  all  that  the  statute  requires  is, 
that  a  transcript  of  the  original  docket  shall  be  filed  with  the  clerk  of  the  cir- 
cuit court  of  the  county,  so  that  all  that  is  necessary  for  the  clerk  to  do 
is  simply  to  receive  the  transcript  which  is  brought  to  him,  and  tile  it,  and 
mark  it  with  the  date  when  it  is  filed.     This   certainly  can  be  considered 
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nothing  more  than  a  ministerial  act,  not  void  at  common  law,  and,  I  think,  not 
rendered  so  by  any  statute  of  this  state. 

There  does  not  seem  to  be  any  statute  of  this  state,  which,  when  fairly  con- 
sidered, declares  that  no  official  act  shall  be  performed  on  a  holiday.  In  re- 
ferring to  holidays  I  do  not  intend  to  include  Sundays,  as  to  which  there  is 
considerable  prohibitory  legislation  by  this  state,  affecting  business,  public  and 
private,  labor,  amusements  and  the  service  of  civil  process.  I  think,  therefore, 
the  act  of  the  clerk  of  the  circuit  court  of  Wood  county  in  filing  the  docket 
transcript  was  not  void,  but  that  the  judgment  creditors  acquired  a  lien  on  the 
real  estate  of  the  bankrupt  in  that  county.  The  order  of  the  district  court 
will  therefore  be  reversed ;  but  as  the  judgment  of  this  court  cannot  here- 
viewed  in  this  case,  I  shall  authorize  the  district  court,  if  it  shall  consider  it 
best,  to  permit  the  judgment  creditors  to  proceed  on  their  judgment,  and  sell 
the  real  estate  of  the  bankrupt  in  Wood  county ;  and  then  if  the  other  cred- 
itors of  the  bankrupt  desire,  the  right  of  the  purchaser  to  the  property  can  be 
tested  by  the  assignee. 

§  70.  The  appointment  of  courts  is  bj  the  sovereign  power.  This  power  may  be  delegated 
to  sabordmates,  or  to  military  officers ;  but  this  last  mode  is  so  unusual  that  there  is  no  pre- 
sumption of  the  legitimacy  of  such  a  court  when  it  exists  in  a  foreign  country,  and  its 
decree  is  brought  in  question  in  a  court  of  the  United  States.  The  party  who  relies  upon 
the  authority  of  that  decree  must  show  that  the  court  was  lawfully  constituted.  SneU  v, 
Fanssatt.  1  Wash.,  274. 

g  71.  The  eirenlt  court  of  the  United  States  consists  of  two  judges  for  each  district  —the 
district  judge  and  the  supreme  court  justice  allotted  to  that  circuit ;  but  either  may  hold 
term  in  the  absence  of  the  other.    Pollard  v.  D wight,  4  Gr.,  439. 

§  72.  Judge  acting  after  resignation.—  If  a  judge  of  a  federal  court  tenders  his  resigna- 
tion of  his  office,  but  continues  to  perform  the  duties  of  his  office  until  his  successor  shall  be 
appointed,  a  decree  in  admiralty  entered  by  him  is  a  valid  decree.  Northrop  v.  Gregory,  3 
Abb.,  504. 

§  78.  Change  of  time  of  holding. — When,  by  act  of  legislature,  the  time  of  holding  a  court 
is  changed,  all  causes  pending  therein  are  returnable,  have  day  and  are  decided,  as  though  the 
change  had  not  been  made,  and  the  change  of  time  does  not  amount  to  a  discontinuance  of 
such  actions,  though  the  act  contains  no  such  specific  provision.  Bos  well  v.  Newton,  Hemp., 
264. 

§  74.  Judicial  proceeding  —  Bne  process  of  law.—  Although  the  proceedings  by  which 
taxes  are  collected  are  not  regular  judicial  proceedings  as  a  suit  in  court  is,  yet  they  are  such 
**  due  process  of  law,'*  that  one  who  is  compeUed  to  pay  a  tax  cannot  object  that  he  has  been 
deprived  of  property  without  due  process  of  law,  so  as  to  bring  the  case  under  section  1  of 
the  fourteenth  amendment  of  the  federal  constitution.    Kelly  v,  Pittsburgh,  14  Otto,  80. 

§  75.  Judicial  and  legislative  power.— The  limitation  of  the  executive,  judicial  and  legis- 
lative departments  of  government  is  sometimes  difficult  to  define.  The  executive,  in  act- 
ing upon  claims  for  services  rendered,  may  be  said  to  exercise,  if  not  in  form,  in  substance,  a 
judicial  power;  and  so  a  court,  in  the  use  of  a  discretion  essential  to  its  existence  by  the  adop- 
tion of  rules  or  otherwise,  may  be  said  to  legislate.  Watkins  v,  Holman,  16  Pet.,  25.  See 
^48,44. 

§  7tt.  Certain  privileges  are  granted  to  certain  courts  of  Maryland  by  the  particular 
giant  of  the  legislature  of  that  state.  Tliese  privileges  do  not  extend  to  the  courts  of  the 
United  States  sitting  in  that  state.    Forreet  v,  Hanson,  1  Cr.  C.  C,  12. 

g  77.  A  state  law  forbidding  courts  to  be  held  on  a  holiday,  though  not  of  any  power 
ov«r  United  States  courts,  would,  by  comity,  probably  regulate  their  practice.  In  re  McGlynn, 
2  Low.,  128. 

§  78.  Courts  will  not  inquire,  collaterally,  whether  the  president  is  such  de  Jare.—  If 
a  marshal's  commission  is  issued  by  a  person  actually  exercising  the  office  of  president  of 
the  United  States,  a  court  will  not  inquire  whether  he  is  president  de  jure,  on  a  motion  to 
diachaige  a  prisoner  arrested  by  such  marshal.    Peyton  v.  Brent,  8  Cr.  C.  C,  424. 

g  79.  Luw  binding  on  the  courts.—  When  a  law  prescribing  a  tax  on  oil  makes  a  certain 
definite  percentage  allowance  for  leakage,  the  courts  of  the  United  States  are  bound  by  this 
law,  and  cannot  make  any  extra  allowance  when  the  actual  leakage  has  exceeded  the  per 
cent,  allowed.    United  States  v.  Barrows,  1  Abb.,  854. 
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§§  80-95.  CX>IJBTS. 

§  SO.  Power  oyer  judgrment  after  lapse  of  term.—  The  oiphane*  court  of  the  Diatriot  of 
Ck)lumbia,  though  in  effect  a  court  of  chancery,  may  have  a  review  of  its  decree  after  the  de- 
cree is  enrolled  and  the  term  of  the  hearing  elapsed,  but  it  cannot  grant  a  rehearing  after 
such  period  has  elapsed.    Mauro  v.  Ritchie,  8  Cr.  C.  C,  151.    See  §  45. 

g  81.  A  defendant  against  whom  a  decree  had  been  rendered  in  the  circuit  court,  at  a  sub- 
sequent term,  filed  a  bill  of  review  and  moved  to  set  aside  the  decree  and  dismiss  the  cause 
for  want  of  jurisdiction.  Held,  the  court  had  not  power  so  to  do.  Cameron  v.  McBoberts,* 
8  Wheat.,  591. 

8  82.  Power  over  decrees. —  The  power  to  amend  a  decree  so  as  to  make  it  conform  to 
what  was  the  purpose  and  intention  *of  the  court  and  the  justioe  of  the  case  may  be  exer- 
cised by  the  court  at  all  times,  while  the  record  remains  before  them  and  the  prooeodingB  are 
in  fieri;  but  the  opening,  setting  aside  or  vacating  a  judgment  upon  a  motion  after  an  inter- 
vening term  is  a  rare  exception  to  the  general  practice.  So  held  when  the  motion  was  made 
nearly  three  years  after  the  judgment,  and  the  court  dismissed  it  for  lack  of  diligence. 
Figh  V,  United  States, «'  8  Ot.  CI..  97. 

§  88.  Power  over  attorneys.—  A  court  has  jwwer  to  disbar  an  attorney  upon  chai^ges  of 
malpractice,  upon  a  summary  hearing.    Ex  parte  Burr,  2  Cr.  C.  C,  880.    See  Attorneys. 

§  84.  It  is  the  inherent  right  of  each  court  to  regulate  its  own  rules  of  practice,  including 
the  terms  of  admission  of  attorneys  to  and  dismissals  from  the  bar.  Petition  to  be  admitted 
as  attorney,  connected  with  a  motion  to  rescind  the  rule  that  each  candidate  bef  oro  admission 
shall  take  an  oath  similar  to  that  prescribed  by  the  act  of  congress  of  July  2,  1862,  for  officers 
of  the  United  States,  on  the  ground  that  the  unoonstitutiooality  of  the  rule  had  been  deter- 
mined by  the  supreme  court,  whose  opinion  was  mandatory  on  this  oourt.  Motion  denied 
on  the  above  principle.    Ex  parte  Magmder,*  15  Am.  L.  Beg.,  292. 

g  85.  Declaring  law  nnconstitBtional.—  It  is  the  duty  as  well  as  the  power  of  the  fedwal 
courts  to  declare  a  law  unconstitutional  whioh  impairs  the  obligation  of  contracts.  Qvsen  v. 
Biddle,  8  Wheat.,  92.    See  Constitution  and  Laws. 

§  86.  It  is  the  duty  of  a  court  to  pronounce  upon  the  oonatitationaUfy  of  statutes  brought 
before  it  The  quieting  and  confirming  act  of  Pennsylvania  is  opposed  to  the  conatitutioa  of 
that  state,  and  is  unconstitutional  and  void.    Yanhorne  v.  Dorrance,  2  DaL,  819. 

§  87.  Rendering  and  execntiug  Jadgment— The  federal  courts  have  equal  powers  with 
the  several  state  courts  to  render  judgment  and  carry  it  into  execution  *,  and  their  forma 
and  modes  of  procedure  in  law  are  the  same.  Qeoigia  v.  Atlantic  4fc  Gulf  SL  Ca,  8  Woods, 
486. 

§  88.  Opening  Judgment— The  court  has  power  to  open  a  judgment  rendered  upon  default 
for  the  purpose  of  correcting  errors  of  fact  in  the  amount  of  the  judgment,  arising  from  the 
inadvertent  omission  of  the  plaintiff  to  give  credits  and  allow  payments  made  by  the  defend- 
ant, or  out  of  his  property,  upon  the  claim  of  the  plaintiff,  which  should  have  been  deducted 
at  the  time  of  the  assessment  of  damages.    United  States  v,  Millinger,  7  Fed.  R.,  849. 

§  89.  Reversing  former  rulings.—  When  a  cause  is  sent  from  the  supreme  court  back  to 
the  court  of  appeals,  no  limit  is  placed  upon  the  discretion  of  that  oourt  as  to  reversing  its 
former  findings.    Ex  parte  Med  way,  28  Wall.,  506. 

g  90.  Appointing  examiners.— This  court  has  authority,  under  the aots  of  congress  and  (he 
rules  of  the  supreme  couit,  to  appoint  examiners,  and  it  is  wholly  discretionary  whether  they 
shall  be  appointed  standing  examiners  or  be  named  as  the  occasion  arises  for  their  services  in 
any  cause.  So  held  when  the  proof  was  taken  before  one  of  the  standing  examiners  without 
his  having  been  specially  appointed  examiner  in  the  cause.  Van  Hook  v,  Pendleton,  8 
Blatch.,  85. 

g  91.  Distributing  funds  in  court—  Courts  of  common  law  as  well  as  courts  of  equity 
and  admiralty  have  full  power  to  make  distribution  of  funds  brought  into  their  custody  by 
their  process.    Westcot  v.  Bradford,  4  Wash.,  498. 

§  92.  A  court  should  not  do  indirectly  that  whioh  it  eannot  do  direetlj;  for  instanoe, 
grant  a  rehearing  in  a  bankruptcy  matter  in  order  to  allow  an  appeal,  after  the  time  limited 
for  appeal  after  the  first  hearing  has  elapsed.    In  re  Troy  Woolen  Co.,  6  Ben.,  416. 

(^  98.  Deciding  hypothetical  case.—  A  judge  cannot  be  required  to  declare  the  law  on 
hypothetical  questions  which  do  not  belong  to  the  cause  on  trial.  If  the  party  asking  the 
question  is  aggrieved  by  the  refusal  to  declare  the  law  on  such  a  question,  he  may  except 
Etting  V,  Bank  of  United  States,  11  Wheat,  75. 

g  94.  Deciding  all  points  raised  by  the  record.— Where  the  record  presents  several  points 
to  be  decided,  and  of  such  a  nature  that  the  decision  of  one  decides  the  case,  the  oourt  may 
still  proceed  to  decide  the  othvs,  and  none  of  the  decisions  can  be  considered  an  obiter 
dictum.    Hawes  v.  Contra  Costa  Water  Co.,  6  Saw.,  295. 

§  95.  Excluding  spectators.-  While  courts  of  justice  should  be  open,  their  police  should  be 
maintained.    If  the  attendance  of  a  class  of  persons  is  likely  to  raise  a  disturbance  by  their 
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actions,  they  may  be  excluded  partially  or  wholly  at  the  discretion  of  the  court  officers. 
United  States  v.  Buck,*  4  Phil.  R.,  168. 

§  M,  Enroreing  f^erformanee  of  dntj  onjotaed  by  law.—  The  heads  of  departments  of  the 
national  government,  to  whom  are  given  by  the  president  the  discretionary  exercise  of  va- 
rious important  political  powers,  are  not  responsible  to  individuals,  in  courts  of  law,  for  the 
mode  of  exercising  those  powers.  But  when  a  specido  duty  is  assigned  by  law,  and  individ- 
ual rights  depend  upon  the  performance  of  that  duty,  the  courts  of  law  have  power  to  enfo^^e 
the  performance  of  that  duty.     Marbury  v.  Madison,  1  Or.,  106. 

§87.  Bestoration  of  property  abgtraoted  from  its  enstody.— The  circuit  court  of  the 
United  States  has  power  to  compel,  by  summary  process,  the  restoration  of  any  property  ab- 
stracted from  its  custody,  whether  the  abstraction  is  by  a  party  to  the  suit  concerning  such 
property  or  not.  If  shares  of  stock  abstracted  from  the  custody  of  the  court  have  a  valuable 
priTil^^  attached  to  them,  which  is  a  part  of  their  value,  and  the  person  abstracting  the 
shares  destroys  such  privilege,  he  may  be  compelled  to  restore  it,  or,  in  default  thereof, 
to  make  good  the  pecuniary  value  of  such  spoliation.  Erie  R*y  Co.  u  Heath,'*  8  Blatch., 
5a6. 

§  98.  Controlling  ministerial  act—  The  circuit  court  for  the  District  of  Columbia,  on  mo- 
tion, quashed  an  inquisition  condemning  land  of  Custiss  for  a  turnpike  road.  The  act  of 
congress  directs  that  the  inquisition,  when  taken,  shall  be  signed  by  the  marshal  and  jury- 
men, and  *' returned  by  the  marshal  to  the  clerk  of  the  county,  to  be  by  him  recorded." 
HeM,  that  the  recording  is  solely  for  the  purpose  of  preseryation,  and  is  a  ministerial  act  not 
subject  to  the  control  of  the  court.  Therefore,  the  judgment  of  the  circuit  court  was  re- 
versed.  Custiss  V.  Georgetown,  etc.,  Turnpike  Co.,'*  6  Or.,  283. 

§  99.  Tiie  army  always,  and  militia  while  in  service,  are  amenable  only  to  the  military 
anthoritiea    Ex  parte  Bright,*  1  Utah  Ty,  155. 

8  100.  Mandamns— To  compel  the  signing  of  bill  Of  exeeptionB.-- The  supreme  court  of 
the  United  States  has  power  to  issue  a  writ  of  mandamtM  to  a  judge  of  the  circuit  court, 
commanding  him  to  sign  a  bill  of  exceptions,  or  to  review,  correct  and  settle  a  bill  already 
signed.  This  is  an  ezeicise  of  the  appellate  jurisdiction  of  the  court  The  court,  however, 
will  not  issue  a  mandamtis  to  compel  a  judge  to  spread  the  whole  of  a  charge  to  the  jury 
upon  the  bill  of  exceptions.  The  charge  includes  both  a  summing  up  of  evidence  as  well  as 
directions  as  to  law,  and  the  former  is  not  a  proper  subject  of  a  bill  of  exceptions.  Eob  parte 
Ctane,  5  Pet,  \9i. 

\^  101.  The  supreme  court  of  the  United  States  has  no  power  to  order,  on  a  rule  to  show 
cause,  the  district  court  judge  to  sign  a  bill  of  exceptions  handed  to  the  judge  several  weeks 
after  the  trial,  and  which  he  is  requested  to  correct  from  memory,  but  which  he  refuses  to 
sign.    JEx parte  Bradstreet  v.  Thomas,  4  Pet,  104. 

^  102. to  compel  the  signing  of  a  Judgment—  A  district  court  judge  in  the  district  of 

LoQisiana  rendered  judgment,  but  died  before  signing  it.  The  party  in  whose  favor  the  judg- 
ment was  given  moved  the  supreme  court  for  a  writ  of  mandamus  to  compel  his  successor 
to  sign  the  judgment  It  was  held  that  the  signature  was  a  necessary  consequence  of  the 
judgment,  and  the  successor  had  no  discretion  about  signing  it,  and  that  the  mandamus 
should  issue.    In  re  life  &  Fire  Ins.  Co.  v.  Wilson,  8  Pet,  808. 

S  108. to  compel  the  allowance  of  an  amendment—  In  a  suit  brought  in  the  district 

court  of  the  United  Utates,  no  averment  of  value  of  the  thing  in  controversy  was  made. 
The  suit  was  accordingly  dismissed.  The  judge  refused  to  allow  an  amendment  stating  the 
value  to  be  over  $500.  On  application  to  the  supreme  court  for  a  mandamus  to  compel  the 
allowance  of  such  amendment,  it  was  held  that  the  allowance  of  amendments  was  wholly  in 
the  discretion  ot  the  district  judge.    Ex  parte  Bradstreet,  7  Pet.,  647. 

g  10#. to  compel  the  making  of  a  record.— A  writ  of  mandamus  will  be  issued  by  the 

supreme  court  of  the  United  States  to  order  a  district  court  judge  to  make  up  a  full  record 
of  a  case,  so  as  to  allow  a  writ  of  error.    Ibid, 

$  105.  Clerks. —  If  a  deputy  clerk,  in  making  up  a  judgment,  mistakenly  infers  that  inter- 
est is  not  legally  a  part  of  the  judgment,  and  the  attorney  gives  him  no  directions  as  to  the 
judgment  this  does  not  form  such  want  of  skUl  or  negligence  as  will  render  the  clerk  liable. 
Pbtonst;.  LBe,2Cr.C.  a;646.    Seeg§48,  49. 

g  IOC  Under  the  statute  of  1810,  the  clerks  of  the  county  courts  of  Kentucky  have  author- 
ity to  take  acknowledgments  and  privy  examinations  of  femes  coverts^  in  cases  of  deeds 
made  by  them  and  their  husbands.     Elliott  v.  Peirsol.  1  Pet.,  889. 

g  107.  The  acts  of  congress  organizing  the  courts  of  Louisiana  empowered  the  district 
judge  to  appoint  a  clerk  of  court.  No  tenure  of  office  nor  form  of  appointment  or  removal 
were  prescribed.  Held,  that  the  office  is  held  at  the  will  of  the  appointing  power,  and  notice 
of  removal  and  of  the  appointment  of  a  successor  will  be  sufficient  when  such  appointment 
has  in  fact  been  made.    Ex  parte  Hennen/  18  Pet,  280. 
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§§  108-121.  COURTS. 

§  lOS.  A  defendant  against  whom  a  judgment  had  been  rendered,  payable  in  specie,  paid  to 
the  deputy  clerk  the  amount  of  the  judgment  in  Indiana  paper,  stating  that  plaintiff  had 
agreed  to  accept  this,  and  took  a  receipt  Plaintiff  denied  the  agreement  and  took  out  execu- 
tion. On  this  state  of  facts  the  court  refused  to  set  aside  the  execution  on  motion.  Subse- 
quently a  motion  was  made  for  a  rule  on  the  clerk  to  pay  to  defendant  the  money  received  by 
his  deputy.  HeUl,  this  motion  did  not  raise  the  question  of  the  clerk's  power  to  give  a  dis- 
charge on  receiving  the  amount  of  the  judgment,  but  the  custom  of  so  doing  would  ordi- 
narily fix  the  liability  of  the  clerk.  This,  however,  could  not  be  considered  a  bona  fide 
payment,  and  the  act  of  the  deputy  out  of  the  line  of  his  duty  would  not  bind  the  clerk. 
Welddes  r.  Edsell,  ♦  2  McL.,  366. 

§  109.  No  reporter  has  or  can  have  any  copyright  in  the  written  opinions  delivered  by  the 
court.    Wheaton  v,  Peters,  8  Pet.,  668. 

§  110.  Writ  protects  officer.— When  an  officer  is  given  a  writ  directing  him  to  seize  ceiv 
tain  property,  descrioed  in  the  writ,  as  in  writs  of  replevin,  orders  of  sequestration  in  chan- 
cery and  process  in  admiralty,  if  the  court  had  jurisdiction  and  the  officer  takes  the  property 
described,  he  is  protected  by  his  writ,  no  matter  whose  the  property  is.  But  when  the  writ 
only  commands  the  officer  to  seize  the  property  of  a  certain  person,  the  officer  must  see  to  it 
at  his  peril  that  the  property  he  seizes  belongs  to  the  person  named  in  his  writ  Buck  v.  Col- 
bath,  8  Wall.,  843. 

§  111.  Liability  of  officer  where  there  is  no  Jarisdietion.— Where  a  court  has  no  juris- 
diction of  the  subject-matter  of  a  case,  yet  assumes  it,  or  where  an  inferior  court  has 
jurisdiction  over  the  subject-matter,  but  is  bound  to  adopt  certain  rules  in  its  proceedings, 
from  which  it  deviates,  whereby  the  proceedings  are  rendered  coram  non  jttdicey  the  minis- 
terial officer  who  executes  the  decree  of  the  court  is  liable  to  an  action  for  false  imprisonment. 
Dynes  v.  Hoover,  20  How.,  80. 

§  112.  Leave  to  sue  reeeiyer.— When  a  state  court  appoints  a  receiver  of  a  railroad,  and 
allows  him  to  operate  it,  a  court  in  a  different  jurisdiction  will  not  entertain  a  suit  against 
such  a  receiver  unless  leave  to  sue  him  has  first  been  obtained  from  the  court  which  appointed 
hlou  And  this  leave  is  a  jurisdictional  fact,  and  if  the  lack  of  it  is  pleaded  in  abatement  of 
such  suit,  judgment  must  be  for  the  defendant.    Barton  v.  Barbour,  14  Otto,  131. 

g  113.  Records. — The  minutes  made  by  a  clerk  of  court  to  refresh  his  memory  in  making: 
up  the  record  are  not  the  record.  The  history  of  the  case  written  at  length  in  the  record 
book,  in  technical  language,  is  the  record.  When  so  written  the  clerk  has  no  power  to  alter 
it,  but  the  court  may,  it  seems,  order  clerical  errors  to  be  amended.  Barnes  v.  Lee,  1  Cr.  C. 
C  431.    See  §47. 

§  114.  The  "judgment  roll'*  mentioned  in  section  269  of  the  Oregon  code  is  not  the  whole 
record  at  which  a  federal  court  will  look  to  see  whether  a  state  court  had  jurisdiction  of  a 
case  in  which  it  has  given  judgment.    Neff  t?.  Pennoyer,  8  Saw.,  281. 

§  115.  The  maxim  that  equity  looks  upon  that  as  done  that  ought  to  have  been  done  does 
not  supply  the  omission  of  part  of  a  record  of  judicial  proceedings  by  the  clerk  of  the 
court,  whose  duty  it  was  to  have  recorded  them.    King  v,  French,  2  Saw.,  445. 

g  115a.  On  an  application  for  an  authentic  copy  of  an  opinion  of  the  court,  Marshall,  C.  J., 
decided  that  the  reporter  only  could  furnish  a  certified  copy,  and  that  the  clerk  could  certify, 
under  the  seal  of  tlie  court,  that  he  is  the  reporter,  if  this  should  be  required.  Anonymous,*' 
8  Pet,  897. 

§116.  The  dockets  of  the  courts  of  the  District  of  Columbia  are  its  records.  Washington, 
etc.,  Steam  Packet  Co.  v.  Sickles,  24  How.,  338. 

g  117.  The  certificate  of  a  clerk  of  court  cannot  certify  the  legal  character  of  a  paper  of 
which  a  transcript  is  appended,  e.  g.,  that  it  is  a  judgment  roll.  He  can  only  certify  that  the 
transcript  is  a  true  copy  of  the  original.    Alexander  v,  Knox,  6  Saw.,  61. 

g  118.  The  errors  for  which  a  bill  of  review  will  lie  must  be  apparent  on  the  record.  The 
record  means  the  bill,  answer  and  other  pleadings  and  decree.  In  England  the  error  must  be 
apparent  on  the  decree,  but  the  decree  recites  the  substance  of  the  bill,  answer  and  facts  on 
which  the  decree  is  based.     Whiting  v.  Bank  of  United  States,  13  Pet.,  14. 

§  119.  The  proceedings  to  restore  lost  or  destroyed  records  of  the  United  States  circuit  court 
must  conform  to  the  acts  of  congress  (16  U.  S.  Stat.,  474,  and  17  U.  S.  Stat.,  41),  and  not  to 
any  state  laws.    Turner  v.  Newman,  3  Biss.,  808. 

§  120.  The  admission  of  an  alien  to  citizenship  is  a  judicial  act,  and  must  be  found  upon 
the  records  of  the  court.  Where  docket  entries  are  regarded  by  the  court  in  which  they  are 
made  as  records,  they  are  records  in  other  com-ts  when  used  as  evidence.  In  re  Coleman,  15 
Blatch.,  420. 

§  121.  The  power  to  hear  and  determine  a  canse  is  Jarisdictlon,  and  if  a  petitioner  states 
such  a  case  that  the  court  upon  demurrer  could  give  him  judgment,  the  court  has  jurisdiction. 
United  States  v.  Arredondo,  6  Pet,  709. 
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8  128.  Nature  of  jaiisdietlon  —  Exeepttons  to  it—  The  jurifldicUon  of  courts  is  a  branch  of 
the  bovereign  power  of  a  nation.  It  is  therefore  abtiolute  and  ezdusiye  within  the  territory  of 
the  nation,  except  when  the  nation  itself  has,  either  expressly  or  impliedly,  allowed  exceptions 
to  it.  In  accordance  with  principles  of  internatiunal  law,  one  of  these  exceptions  is  I  he  casa 
of  national  ships  of  war,  entering  the  port  of  a  friendly  power  open  for  their  reception,  which 
are  exempt  fruni  the  jurisdiction  of  that  power.    Schooner  Exchange  v.  MTaddon,  7  Cr.,  135, 

§  1S&  Jurisdiction  of  defendant  necessary.— A  decree  of  a  court  made  without  notice  to 
or  appearance  by  the  defendants  is  without  jurisdiction.  Bollingsworth  v.  Barbour,  4  Pet, 
4«7. 

§  ll'4.  Non-resident  defesdant. —  When  a  purely  personal  suit  is  brought  against  a  non- 
resident defendant  in  a  state  court,  a  judgment  upon  service  by  publication  is  void,  except  it 
touches  some  property  in  the  state  or  dednes  a  utaius  of  the  plaintiff  towards  the  defendant. 
Oalpin  V.  Page,  3  Saw.,  111. 

^  IS^.  It  is  a  weli  established  rule,  that,  in  order  to  give  a  court  jurisdiction  of  a  suit 
against  one  who  does  not  reside  within  its  jurisdiction,  there  must  either  be  personal  service 
upcm  him  or  a  voluntary  appearance  by  him,  or  the  suit  must  be  in  rem  against  some  prop- 
erty of  his  within  the  jurisdiction  of  the  court    Pennoyer  v,  Neff,  5  Otto,  720. 

g  120.  Serviee  on  agent  of  eorporation.— A  judgment  obtained  in  a  state  court,  when 
sued  upon  in  a  federal  court,  may  be  shown  to  have  been  obtained  by  fraud  or  that  the  court 
bad  no  jurisdiction.  When  a  judgment  is  obtained  in  a  state  court  against  a  corporation  in- 
corporated in  another  state,  and  the  only  service  upon  the  corporation  was  by  service  upon 
its  agent  in  tlie  state  where  the  suit  was  brought,  but  such  agent  was  not  authorized  to  re- 
ceive service,  the  judgment  in  that  siut  is  void.  Warren  Manufg  Co.  v,  ^tna  Ins.  Co.,  8 
Faine,  511. 

g  127.  Objection  to  jurisdiction.— A  defendant  who  is  served  with  process  cannot  raise 
the  question  of  jurisdiction  as  to  another  defendant  named  in  the  writ,  but  who  was  not 
served,  and  is  therefore  no  longer  in  the  case.    Craig  v.  Cumraings,*'  2  Wash.,  505. 

§  1SH.  A  plea  that  a  eanse  of  action  did  not  arise  within  the  local  Jurisdiction  of  the 
court  is  a  plea  in  bar  when  made  before  a  court  whose  jurisdiction  is  locally  limned,  bmith 
17.  ITClecMl.  1  Cr.  C.  C,  43. 

g  I3X  Objection  to  th<>  jurisdiction  may  be  made  on  motion  for  a  new  triaL  Codman  tr. 
The  Vermont  &  Canatla  R.  Co.,*  17  Blatch.,  3. 

g  ISO.  When  want  of  jurisdiction  appears  on  the  face  of  the  pleading,  the  objection  should 
be  uiken  by  demurrer;  when  not,  then  by  plea;  a  motion  to  dismiss  is  not  proper.  Varner  v, 
Weet.*  1  Woods.  491. 

$  ISl.  Juris  Jiction  at  law  and  in  equity.—  In  general,  a  court  of  equity  is  the  more  eligi- 
ble tribunal  for  cases  involving  latent  defects  in  a  land  title,  for  as  the  pleadin;^  must  specify 
the  defects,  there  can  be  no  surprise  against  the  tenant ;  but  where  a  grant  is  absolutely  void, 
aa  where  a  state  has  no  title  to  a  thing  it  grants,  or  an  officer  had  no  authority  to  issue  the 
grant,  the  validity  of  the  grant  is  ezaminabie  at  law.    Pollc  t;.  Wendal,  9  Cr.,  99. 

^  ISS.  Courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction  of  some  cases  of 
fraud.    8eabury  v.  Field,  MoAL,  64. 

^  l;iS.  The  eonrt  may  strike  oat  the  name  of  a  party  to  prevent  its  jurisdiction  from 
being  ousted.    Greeley  v.  Smith,*  8  Story.  77. 

§  Ift4.  Power  of  state  to  regulate  Jurisdiction  of  its  conris.— Each  state  has  full  power 
to  make  political  subdivisions  of  its  territory  for  municipal  or  judicial  purposes  and  to  regu- 
late at  pleasure  the  jurisdiction  of  its  courts.    Missouri  t\  Lewis,  11  Otto,  30. 

§  1»#6.  Power  of  legislature  oyer  Jurisdiction.—  In  an  action  of  ejectment,  it  was  held 
that  the  state  legislature  has  power  to  pass  laws  affectmg  the  jurisdiction  of  courts,  though 
tlie  constitution  prescribes  the  jurisdiction.     Bank  of  Hamilton  r.  Dudley,  2  Pet.,  524 

S  180.  An  act  glTing  a  limited  Jurisdiction  should  be  construed  strictly  as  regards  the  ex- 
tent of  the  jurisdiction,  but  liberally  with  regard  to  the  mode  of  proceeding.  Rusisell  v. 
Wheelfr,  Hemp..  6. 

§  IS7.  Jarisalction  by  aeizure  of  property.— Under  the  acts  of  congress  of  August  6, 
1801,  and  July  17,  1873,  for  the  confiscation  of  the  property  of  rebels,  a  seizure  may  be  made 
of  stocks  in  a  corporation  by  serving  a  notice  on  tlie  officers  of  the  corporation.  Seizure  of 
some  kind  is  necessary  to  give  the  court  jurisdiction  to  condemn,  but  the  seizure  is  to  be 
as  near  as  may  be  like  the  seizure  in  admiralty  and  revenue  cases,  and  in  admiralty  the  prac- 
tice exists  of  seizing  property  by  notice,  when  it  is  of  such  a  nature  as  not  to  be  reduced  to 
actual  poesession.     Miiler  v.  United  btates,  11  Wall.,  293. 

g  188.  In  proceedings  in  rem,  the  proper  foi-um  is  that  within  whose  jurisdiction  the  res  is 
found  at  the  time  of  beginning  suit.    The  Bee,  1  Ware,  337. 

$1(9.  JnrisdietiOD  as  affected  by  war.—  A  court  of  South  Carolina  has  no  jurisdiction  to 
decme  a  sale  of  real  estate  within  its  jurisdiction,  but  Iselonging  to  residents  in  one  of  thm 
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loyal  states  daring  the  war.  although  the  action  was  begun  prior  to  the  war.    liTingrton  v, 
Jordan,*  10  Am.  L.  Reg.  (N.  8.),  68. 

§  140.  During  the  occupation  of  New  Orleans  hy  federal  troops  in  the  war  of  the  rebellion, 
the  municipal  courts  were  allowed  to  continue  the  proceedings  by  the  general  in  command. 
He  was  sued  in  one  of  those  courts  for  trespass  to  goods,  and  defaulted.  The  supreme  court 
of  the  United  States  held  that  the  municipal  court  had  no  jurtsdiotion  over  the  general,  and 
the  judgment  was  void.  (Clifs\>bd  and  MiiusR,  JJ.,  dissenting.)  Dow  v,  Johnson,  10  Otto,  106. 

g  141.  **  Tht'  existence  of  war  closes  the  courts  of  each  belligerent  to  the  citisens  of  the  citheiv 
but  it  does  not  prevent  the  citizens  of  one  belligerent  from  taking  proceedings  for  the  ptiteo* 
tion  of  their  own  property  in  their  own  courts  against  the  citizens  of  the  other,  wheaerer 
the  latter  can  be  reached  by  process."  Hence  *'  the  citizens  of  CaUfomia  and  Illinois  have  a 
right  to  seeic  the  courts  of  the  United  States  in  Texas,  or  to  prooeed  with  suits  conjmenced 
therein  previous  to  the  war,  to  protect  their  property  there  situated  from  seizure,  invasion  or  dis- 
turbance by  citizens  of  that  state,  so  soon  as  those  courts  have  opened,  whether  official  procla- 
matiim  were  made  or  not  of  the  cessation  of  hostilities.**    Masterson  «.  Howard,  18  Wall,  9iL 

8  142.  JnrlsdletiOB  in  prize  eases.— To  the  courts  of  the  nation  to  which  tlie  captor  be- 
longs, and  from  which  his  commission  issues,  exclusively  appertains  the  right  of  adjudicat- 
ing on  all  captures  and  questions  of  prize;  but  if  a  captured  vessel  is  brought  or  Yoluntarily 
oomes  infra  prcendia  of  a  neutral  nation,  that  nation  will  extend  its  examination  so  far  as 
to  see  whether  a  trespass  has  been  commitied  on  its  own  neutrality  by  the  vessel  which  has 
made  the  capture.    The  EstreUa,  4  Wneat.,  SOS.    See  War. 

%  148.  The  question  of  prize  or  no  prize  belongs  exclusively  to  the  courts  of  the  captor;  bui 
if  the  captor  infringe  the  neutrality  of  a  neutral  state,  and  is  brought  before  a  court  of  that 
state,  that  court  may  examine  into  the  question  of  such  infringement.  The  Antelope^  10 
Wheat,  125. 

g  144.  The  courts  of  a  neutral  have  jurisdiction  over  all  prizes  taken  by  the  publio  ships  of 
war  of  a  belligerent  and  brought  within  the  local  jurisdiction  of  tlie  neutral  court,  buch 
court  has,  however,  no  jurisdiction  over  the  public  ships  of  war.  They  are  responsible  only 
to  their  own  sovereign.    The  Santisdima  Trinidad  v.  The  St.  Ander,  7  Wheat.,  WU 

%  145.  When  prize  taken  by  a  belligerent  is  brought  into  a  neutral  port  asid  there  libeled 
and  taken  possession  of  by  the  court  in  order  to  decide  the  suit,  such  possession  of  the  court 
ousts  the  possession  of  the  captors ;  and  a  decree  of  condemnation  procured  by  the  captor  in  a 
court  of  his  own  country,  and  after  the  suit  in  the  neutral  court  is  begun*  and  the  possession 
of  the  captor  divested,  does  not  affect  the  decree  rendered  in  the  neutral  court    Ibid, 

g  140.  No  jarisdiction  conferred  by  aiieonstltational  law.— When  a  state  eonstitutioD 
provides  that  '*  the  right  to  trial  by  jury  shall  remain  inviolate,'*  and  also  that  *'Ui  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury  —  nor  shall  he  be  deprived  of  life,  liberty  or  property  unless  by  the  judgment  of  his  peers 
or  the  law  of  the  land,**  a  law  passed  by  the  state  legislature  which  iHX>vides  that  when  liquon 
unlawfully  kept  for  sale  are  seized  and  condemned  before  a  justice  of  the  peace,  and  a  fine 
inflicted  on  the  owner,  he  must,  if  he  wishes  to  appeal  to  a  court  where  he  can  have  a  jury 
trial,  give  a  bond  with  sureties,  to  pay  any  fine  which  may  be  there  imposed  and  costs,  is 
unconstitutional  as  not  being  according  to  the  law  of  the  land.  Any  order,  therefore,  made  by 
the  justice  is  without  his  jurisdiction  and  void.    Greene  v,  Briggs,  1  Curt,  838. 

g  147.  A  state  law  conferring  certain  criminal  jurisdiction  upon  justices  of  the  peace  to 
inflict  flue  and  forfeiture,  a  trial  by  jury  being  at  the  same  time  denied,  unless  the  accused 
complies  with  certain  conditions  which  he  is  not  bound  to  comply  with,  is  unconstitutional 
and  wholly  void.  If  a  justice  makes  an  order  under  the  statute,  he  acts  without  jurisdiction^ 
and  his  order  is  void,  and  he  and  all  ministerial  officers  who  execute  the  order  are  trespassers. 
IbUL 

^  148.  Collateral  attaek.—  If  ar  court  in  which  proceedings  are  had  has  jurisdiction  to  ren- 
der the  judgment  which  it  does  render,  no  error  iu  its  proceedings  which  does  not  affect  the 
question  of  jurisdiction  will  render  the  proceedings  void,  nor  can  such  errors  be  considered 
when  the  ju  igment  is  brought  collaterally  into  question.    Mc€K>on  v.  Scales,  9  Wall.,  80l 

g  149.  Where  land  was  attached  under  the  provisions  of  a  state  statute,  and  aold  on  execu- 
tion, and  the  validity  of  the  sale  affirmed  by  a  court  of  general  jurisdiction  of  the  state,  it 
was  held  that  this  affirmation  was  conclusive  in  the  United  States  supreme  court»  since  it  ap- 
peared that  the  court  making  the  decision  had  jurisdiction  of  the  case.    Ibid, 

f  150.  Agreement  to  arbitrate.—  A  contract  which  binds  the  parties  not  to  bring  any  dis- 
putes arising  out  of  the  contract  to  a  court  of  law,  but  to  submit  them  to  an  arbitrator,  d«ea 
not  oust  the  courts  of  jurisdiction,  and  is  valid.    Fox  v.  The  Railroad,  8  WalL  Jr.,  245. 

K  1«1.  Decree  of  sale  under  attaehment— The  judgment  of  a  court  of  general  jurisdic- 
tion ordering  a  sale  of  property  seized  on  attachment  is  a  judicial  afELrmation  of  the  validity 
of  the  seizure.    Yoorhees  v.  Bank  of  the  United  States,  10  Pet,  473. 
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ORGANIZATION  AND  SUMMARY  JXTRISDICTION.  «§  IftS-lML 

§  15S.  Order  for  the  dlstrlbntton  of  fends  In  eonrt.—  Where,  on  a  bill  to  foreclose  a  mort- 
gage by  sale,  a  fond  is  paid  Into  court  by  the  defendants  as  payment  ol  the  mortgage  debt^ 
and  by  agreement  of  the  solicitors  of  plaintiff  and  defendants  this  sam  is  to  be  paid  out  to  the 
plaintifiTs  attorney  for  previous  services  for  his  client,  and  an  order  to  this  effect  is  made  by  the 
court,  this  order  is  wholly  without  the  jurisdiction  of  the  court    Wolfe  v.  Lewis,  19  How.,  881« 

S  153.  Told  decree.— Where  a  court  dismisses  an  appeal  of  a  suit  for  land  because  neither 
party  has  an  interest  in  the  land,  this  decree  is  void  for  want  of  judadiction,  and  binds 
nobody.    Lownsdaie  v,  Portland,  Deady,  7. 

g  lU.  When  Jurisdiction  moat  appear  npon  the  record.— Ck>urts  of  general  jurisdic- 
tion need  nut  show  their  jurisdiction  upon  the  face  of  the  pleadings.  Courts  of  limited  and 
special  jurisdiction  must    Bank  of  the  United  States  v.  Voorhees,  1  McL.,  233. 

S  165.  When  a  court  exercises  a  limited  and  special  jurisdiction,  all  the  facts  necessary  to 
support  that  jurisdiction  should  appear  of  record.  So  held  in  regard  to  the  repeal  of  a  patent 
under  the  summary  process  given  by  scsction  10  of  the  patent  act  of  February  21,  1703,  ohafh 
ter  11.    Ex  parte  Wood,  9  Wheat,  609. 

§  158.  When  a  statute  gives  a  summary  process  as  a  means  of  enforcing  a  right,  e.  ^.,  a 
summary  process  to  collect  a  tax  by  sale  of  land,  this  jurisdiction  being  special  and  limited, 
eveiy  fact  necessary  to  give  the  court  jurisdictioo,  A  g,^  a  report  of  the  collector  that  there 
is  no  personal  property  on  which  the  tax  may  be  levied,  must  appear  on  the  record ;  if  not^ 
thtt  proceedings  are  coram  non  judiee  and  void,  not  morely  voidable.  Thatcher  v.  Powell,  0 
Wheat,  125. 

§  Ie7.  When  a  q;)eelal  limited  jurisdiction  is  oonf erred  on  a  court,  such  «•  the  jurisdic- 
tion conferred  by  act  of  congress  upon  tlie  courts  of  Florida  in  regard  to  disputed  Spanish 
land  claims,  any  suit  brought  in  such  special  limited  jurisdiction  must  contain  in  the  record 
allegations  showing  the  jurisdiction  of  the  court    United  States  «.  Clarice,  8  Pet,  44i. 

S  15S.  Presumptions  as  to  Jurisdiction,—  After  verdict  a  court  will  indulge  overy  tmmn^ 
able  intendment  in  favor  of  its  jurisdiction.    Duryee  tx  Webb,*  16  Conn.,  5«S& 

g  tdd.  All  presumptions  are  made  in  favor  of  the  record  of  proceedings  in  a  court  of  gen- 
eral jurisdiction,  or  of  limited  jurisdiction,  if  the  jurisdiction  plainly  appears.  Miller  «k 
United  States,  11  Wall.,  299. 

S  160.  Every  presumption  is  made  in  favor  of  the  jurisdiction  and  regvlarity  oi  pmoeod- 
ings  in  a  court  of  general  jurisdiction.  When,  however,  a  person  relieo  on  the  judgment  ot 
a  court  of  limited  or  speeial  jurisdiction,  he  must  show  that  the  case  was  within  such  jurio> 
diction.    Tolmie  v.  Thompson,  8  Cr.  C.  C,  128. 

§  161.  Wlien  a  decree  is  given  by  a  court  of  general  jurisdiction,  and  it  appears  by  the 
record  that  the  plaintiff  may  have  been  either  a  natural  person  or  a  board  of  oommladonera 
which  was  not  a  body  corporate  and  had  no  authority  to  bring  snit^  it  wiU  bo  presoflMd  that 
the  former  was  the  plaintiff.    Alexander  v.  Knox,  6  Saw.,  60. 

^  102.  It  was  held  that  while  there  is  a  presumption  in  favor  of  the  jurisdiction  of  courti 
of  general  jurisdiction,  yet  that  in  the  federal  courts  no  such  presumption  exists  as  to  tho 
jurisdiction  of  state  courts  as  to  persons  or  property  outside  their  territorial  jurisdiction.  Jat 
such  cases  the  acquiring  of  jurisdiction  must  appear  affirmatively  on  the  record.  GalpiM  «b 
Pacpe,  8  Saw.,  109. 

^  108.  As  the  county  courts  of  Oregon,  when  sitting  as  courts  of  probate,  are,  by  statute^ 
courts  of  general  jurisdiction,  an  allegation  of  a  jurisdictional  fact  in  the  record  of  a  probate 
decree,  e.  {jr.,  that  the  intestate  was  an  inhabitant  of  the  county,  is  conclusively  presumed  to 
be  true  in  n  collateral  proceeding.    Holmes  v.  Oregon  A  Cal.  R.  Co.,  7  Saw.,  884. 

S  101.  Any  judgment  of  any  court  may  be  collaterally  attacked  on  the  ground  of  want  of 
jurisdiction.  A  court  of  general  jurisdiction  is  presumed,  in  a  collateral  proceeding,  to  have 
had  jurisdiction.  But  this  presumption  only  extends  to  persons  and  subject-matter  within 
the  territory  of  the  court  If  a  judgment  is  rendered  a^nst  a  person  or  property  outside 
soch  territory,  there  is  no  presumption  of  jurisdiction  in  favor  of  courts  of  general  jurisdio- 
tion.    Gray  v.  Larrimore,  4  Saw.,  644. 

S  I69.  When  a  state  statute  provides  that  execution  may  issue  after  the  death  of  the  judge- 
ment debtor,  if  notice  is  given  to  his  executors  or  administrators,  the  supreme  courc  of  the 
United  States  will  not  presume  that  such  notice  has  been  given,  so  as  to  confer  jurisdiction 
on  the  state  court  to  issue  an  execution.  The  presumption  as  to  jurisdiction  does  not  apply. 
Banaom  r.  WiUiams,  2  WalL,  8ie. 

j^  too.  When  by  a  state  statute  a  judgment  in  a  purely  personal  action  is  allowed  to  be  ren- 
dered after  service,  if  the  defendant  cannot  be  found,  on  any  white  person  of  his  family  above 
fourteen  years  of  age,  at  his  dwelling-house  or  usual  place  of  abode,  this  mode  of  acquiring 
jurisdiction  being  a  departure  from  the  common  law  rule,  the  usual  presumption  in  favor  of 
the  jurisdiction  of  superior  courts  will  not  arise,  but  every  fact  necessary  to  give  the  service 
oompftetenew  must  be  alleged  in  the  officer's  return.    Bettlemier  v.  Sullivan^  7  Otto,  447. 
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B167tl68.     COURTa— JURISDICTION  OF  UNITED  STATES  COURTa 

m.  JuRisDicnoN  OF  United  States  Coinm. 

1.  In  Oeneral. 
SxmxABT— P^'etUYnp^toiu,  §  167.— 05jech'on  to,  how  taken.  §  108. 

g  167*  There  are  no  presumptions  in  favor  of  the  jurisdiction  of  the  federal  courts.  Where 
lurisdiction  is  claimed  on  the  grouod  that  the  action  arose  under  the  laws  of  the  United 
States,  the  fact  must  appear  on  tlie  record.    Ex  parte  Smith.  ^  169. 

g  lOa  Where  the  citizenship  of  the  parties  is  properly  averred,  objection  to  the  jurisdiction 
Of  the  court  on  this  ground  may  be  taken  only  by  plea  in  abatement  Carter  v.  Bennett* 
IS  170-172. 

[Notes.—  See  §§  17&-227.] 

EX  PARTE  SMITH. 
(4  Otto,  453,  456.     1876.) 

Petitioit  fob  a  Mandamus  to  U.  S.  Circuit  Coart,  Western  District  of  Ten- 
nessee. 

Opinion  by  Waffb,  C.  J. 
.  8tatkmknt  of  Facts. —  The  relators,  citizens  of  the  state  of  Tennessee,  sued 
Lewis  Anderson,  also  a  citizen  of  that  state,  Dc^cember  31,  1873,  in  the  circuit 
Oourt  of  the  United  States  for  the  western  district  of  Tennessee,  to  recover 
possession  of  certain  lands  in  that  district  to  which  they  claimed  title  in  fee 
through  a  certiKcate  of  the  United  States  direct  tax  commissioners,  under  the 
f*  Act  for  the  collection  of  direct  taxes  in  insurrectionary  districts  within  the 
United  Stales,  and  for  other  purposes,"  approved  June  7,  1SG2  (12  Stat.,  422). 
The  declaration  is  as  follows: 

**The  plaintiff  sues  the  defendant  to  recover  the  following  tract  of  land  lying 
in  Shelby  county,  district  No.  — ,  and  bounded  as  follows:  Lots  Nos.  two  (2), 
three  (3),  four  (4)  and  sixteen  (16),  Cannovan's  subdivision,  sixry  by  one  hun- 
dred and  sixty  (60  by  160)  feet,  assessed  to  W.  11.  Bowers  in  1860,  containing 

-I ^  of  which  the  plaintiff  was  possessed,  claiming  in  fee.  tiirough  a  certificate 

of  the  United  States  direct  tax  commissioners,  Jno.  B.  Ro<:lgers,  E.  P.  Ferry 

and  Delino  F.  Smith, ^  under  an  act  of  congress  entitled  an  act  for  the 

collection  of  direct  taxes  in  insurrectionary  districts  within  the  United  States, 
and  for  other  purposes,  and  the  acts  amending  the  same,  on  the  1st  of  January, 
1865;  and  after  such  possession  accrued,  the  defendant,  on  the  1st  da}'  of  De- 
cember, 1865,  entered  thereupon,  and  unlawfully  withholds  and  detains  the 
same,  together  with  $5,000  due  for  detention  thereof." 

Summons  was  served  April  24,  1S74,  and  June  12th  Anderson  moved  to  dis- 
miss the  suit  for  want  of  jurisdiction,  as  the  parties  were  all  citizens  of  Ten- 
nessee. This  motion  was  granted  March  1,  1877;  and  the  value  of  the  property 
in  dispute  bei^ig,  as  is  allege<i,  less  than  $5,000,  Smith  and  Hurst  now  ask  for 
a  mandamns  requiring  the  circuit  court  to  take  jurisdiction,  and  hear  and  de- 
termine the  cause  upon  its  merits.  Jurisdiction  is  claimed  for  the  circuit  court 
under  section  2  of  "An  act  further  to  provide  for  the  collection  of  duties  on 
imports,*' approved  March  2.1833  (4  Stat,  632),  which  provides  "that  the 
jurisdiction  of  the  circuit  courts  of  the  United  States  shall  extend  to  alt  cases, 
in  law  or  equity,  arising  under  the  revenue  laws  of  the  United  States,  for 
which  other  provisions  are  not  already  made  by  law." 
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I  1 69.  TTie  jurisdiction  of  tlie  federal  courts  miist  altcays  appear  in  the  records 
The  fuels  apon  which  the  jurisdiction  of  the  courts  of  the  United  States  rests 
inQst,  in  some  rorm,  appear  m  the  record  of  all  suits  prosecuted  before  tUenu 
To  this  rule  there  are  no  exceptions.  In  this  case  the  jurisdiction  is  claimed  on 
account  of  the  subject-matter  of  the  action,  and  not  on  account  of  the  citizen- 
ship of  the  parties.  It  was  incumbent  on  the  relators,  therefore,  to  show,  in 
their  pleadings  or  otherwise,  that  this  action  arose  under  the  revenue  laws  of 
the  United  Slates.  This  they  failed  to  do.  They  do  show  that  they  claimed  title 
through  such  laws,  but  not  that  their  title  in  that  respect  is  disputed.  For  all 
that  appears,  Anderson  may  admit  their  title,  and  still  contest  (heir  right  to 
possession  as  against  him.  He  may  be  their  tenant,  or  he  may  be  their  grantee. 
There  are  no  presumptions  in  favor  of  the  jurisdiction  of  the  courts  of  the 
United  States.  The  suit  was  therefore  properly  dismissed,  and  we  cannot  cony 
pel  the  circuit  court  to  take  jurisdiction. 

Petition  dismissed, 

CARTER  V.  BENNETT. 
(15  Howard,  834-357.    1853.) 

Opinion  by  Tanet,  0.  J. 

Statkmknt  cf  Facts. —  This  case  comes  before  ns  upon  a  writ  of  error 
directed  to  the  supreme  court  of  the  state  of  Florida,  and  a  motion  has  been 
made  to  dismiss  it  for  want  of  jurisdiction.  The  suit  was  brought  by  Bennett^ 
the  defendant  in  error,  against  Carter,  the  plaintiff  in  error,  in  December,  1849^ 
while  Florida  was  yet  a  territory,  and  was  continued  from  term  to  term,  nntil 
she  was  admitted  into  the  Union  as  a  state.  5  Stats,  at  Large,  742.  The  action 
was  trover  for  certain  property.  The  declaration  was  in  the  usual  form,  and 
the  defendant  pleaded  the  general  issue  of  not  guilty.  After  Florida  became 
a  state,  and  the  territorial  court,  in  which  the  suit  was  pending,  ceased  to  existi 
the  |)aipers  were  transmitted  by  the  clerk  to  the  circuit  court  of  the  state  fof 
the  same  count3\  The  plaintiff  and  defendant  both  appeared  in  the  circuit 
court,  and  the  case  was  continued  until  December,  1848,  when  the  parties  pro 
eeeded  to  trial  —  and  the  jury  found  for  the  defendant  in  error,  and  assessed 
his  damages  at  911>,099.6& 

Severed  exceptions  were  taken  to  the  rulings  of  the  court  on  the  trial,  which 
it  is  not  necessary  to  mention,  because  they  relate  to  the  laws  of  the  state,  ovef 
which  this  court  can  exercise  no  jurisdiction  upon  this  writ  of  error.  Aftet 
the  verdict  was  rendered  against  him,  the  plaintiff  in  error  moved  for  a  new 
trial.  But  the  motion  wao  overruled  by  the  court.  He  thereupon  offered  to 
prove  that  he  was  a  citizen  of  Georgia  at  the  time  the  suit  was  instituted  ia 
the  territorial  court,  and  hud  continued  to  be  so,  and  still  was  a  citizen  of  that 
state.  And  this  fact  being  admitted  by  the  opposite  party,  he  moved  in  arrest 
of  judgment,  and  that  the  case  be  dismissed  from  the  court,  with  an  order  to 
the  clerk  to  transfer  the  papers  to  the  district  court  of  the  United  States  for 
the  northern  district  of  Florida,  or  hold  the  papers  and  proceedings  subject  to 
any  order  of  transfer  or  demand  from  the  said  court.  This  motion  was  re» 
fused,  and  judgment  entered  on  the  verdict.  Whereupon  be  ap|)ealed  to  the 
supreme  court  of  the  state,  and  the  judgment  of  the  circuit  court  being  there 
affirmed,  he  has  brought  the  case  before  this  court  by  writ  of  error. 

In  support  of  this  writ,  the  phiintiff  in  error  contends  that  as  he  was  a  citi- 
sen  of  Georgia  at  the  time  the  suit  was  brought  in  the  territorial  court,  and 
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also  when  the  act  of  congress  of  February  22, 1817  (9  Stats,  at  Large,  128),  was 
passed,  the  suit  was,  by  operation  of  that  law,  transferred  to  tbe  district  court 
of  the  United  States  for  tbe  northern  district  of  Florida,  and  that  the  circuit 
court  of  tbe  state  had  no  right  to  take  possession  of  the  papers  in  the  case,  nor 
any  authority  to  try  and  decide  it;  and  that,  by  moving  in  arrest  of  judgment 
upon  this  ground,  he  had  claimed  a  right  under  a  law  of  the  United  States; 
and  that,  as  the  decision  was  against  tbe  right  claimed,  he  is  entitled  to  a  writ 
of  error  under  the  twenty-fifth  section  of  the  act  of  1789.     1  Stats,  at  Large,  85. 

§  1 70.  To  give  the  supreme  oouri  Jurisdiction  over  the  judgment  of  a  siaU 
courts  the  record  must  show  that  the  right  daitned  by  appellant  was  necessarily 
decided  in  the  judgmenL 

Upon  this  motion  to  dismiss  the  writ  of  error,  tbe  constnietion  of  tbe  act  of 
congress  of  1847  is  not  before  us.  In  this  stage  of  tbe  case  we  are  not  caliod 
on  Co  decide  whether  this  act  of  congress  did  or  did  x^oi^  proprio  vigore^  transfer 
tbe  ease  to  the  district  court  of  the  United  States.  The  only  question  presented 
by  the  motion  is  whether,  upon  the  record  before  us,  we  have  a  right  to  reverse 
the  judgment  of  the  state  court  And  in  order  to  give  this  court  j arisdiction 
over  the  judgment  of  the  state  court,  it  must  appear  by  the  record  that  the 
right  now  claimed  by  the  plaintiff  in  error,  to  remove  the  case  to  the  district 
court  of  the  United  States,  was  so  drawn  in  question  in  the  state  court  that  it 
must  have  been  decided  in  the  judgment  it  has  given. 

g  1 7  !•  Upcsk  a  motiofi  in  arrest  qf  judgment  the  eouH  cannot  look  behind  the 
record. 

Now,  there  is  nothing  in  tbe  pleadings  to  show  that  Carter  was  a  citizen  of 
Georgia.  It  is  not  so  stated  in  the  declaration  or  plea.  And  when  the  papers 
were  transmitted  to  the  state  court,  be  appeared  there,  and  defended  himself 
upon  the  plea  of  the  general  issue,  which  he  had  put  in  in  the  territorial  court. 
This  plea  admitted  tbe  jurisdiction  of  tbe  court;  and  the  case  was  tried,  and 
the  verdict  rendered  upon  these  pleadings.  And  upon  a  motion  in  arrest  of 
judgment,  the  court  cannot  look  beyond  the  record;  and  the  judgment  cannot 
be  arrested,  unless  there  is  some  error  in  law  or  defect  of  jurisdiction  apparent 
in  the  proceedings.  And  here  there  was  no  error  or  defect  of  jurisdiction  ap* 
parent  on  the  record,  even  if  tbe  construction  of  the  act  of  1847,  contended  for 
by  the  plaintiff  in  error,  is  the  true  one.  Both  parties,  by  their  pleadings,  ad- 
mitted tbe  jurisdictioii  of  tbe  court,  and  there  was  no  averment  in  any  part  of 
them  that  Carter  was  a  citizen  of  Georgia.  And  after  a  verdict  is  rendered, 
the  judgment  cannot  be  arrested  by  the  introduction  of  new  evidence  on  a  new 
fact.  It  may,  in  a  proper  case,  lay  the  foundation  of  a  motion  for  a  new  trial, 
but  not  in  arrest  of  judgment.  It  is  evident,  therefore,  that  the  state  court,  in 
proceeding  to  give  judgment  on  the  verdict,  could  not  legally  have  decided 
upon  Liie  validity  of  the  plaintiff's  objection  to  its  jurisdiction.  They  could 
Bot  bear  evidence,  in  that  stage  of  the  case,  to  prove  that  Carter  was  a  citizen 
of  Georgia,  nor  judicially  notice  it  when  admitted  by  the  opposite  party.  And 
we  are  bound  to  presume  that  they  proceeded  to  judgment  on  this  ground,  and 
did  not  consider  the  right  claimed  by  the  plaintiff  in  error  as  properly  before 
them. 

§  1 7  2.  When  citizenship  qf  the  parties  is  properly  averred^  objection  to  ths  ju- 
risdiction on  this  ground  may  he  taken  only  by  plea  in  abatement. 

In  an  action  in  a  circuit  oonrt  of  the  United  States  where  the  jurisdiction 
depends  upon  the  citizenship  of  the  parties,  it  has  always  been  held  that  where 
the  plaintiff  avers  in  bis  declaration  that  he  and  the  defendant  are  citizens  of 
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different  states,  if  the  defendant  means  to  deny  the  fact  and  the  jarisdiotion, 
he  must  plead  it  in  abatement;  and  if  he  omits  to  plead  it  in  abatement,  and 
pleads  in  bar  to  the  action,  he  cannot  avail  himself  of  the  objection  at  the  triaL 
Still  less  could  he  be  permitted  to  do  so  npon  a  motion  in  arrest  of  judgment 
And  the  same  principles  which  this  court  sanction  in  such  oases  in  the  courts  of 
the  United  States  upon  questions  of  jurisdiction  depending  npon  personal  privi- 
lege, we  are  bound  to  apply  to  the  proceedings  in  the  state  court.  Undoubtedly,  it 
was  in  the  power  of  the  plaintitf  in  error,  when  he  appeared  to  the  suit  in  the 
oircoit  court  of  the  state,  to  have  pleaded  to  the  jurisdiction  upon  the  ground 
that  be  was  a  citisen  of  Georgia.  Whether  such  a  plea  could  have  been  main* 
tained  or  not,  it  is  not  necessary  for  us  to  say;  but  it  would  have  brought 
before  the  court  the  construction  of  the  act  of  1S:17,  and  it  must  have  been  ju- 
dioialiy  decided.  And  if  the  decision  had  been  against  the  right  he  claimed 
ander  it,  this  court  would  have  had  jurisdiction  to  hear  and  determine  that 
question.  But  upon  the  record,  as  it  comes  before  us,  it  does  not  appear  that 
this  question  was  ever  presented  to  the  state  court  in  a  manner  that  would  en* 
able  It  jndioially  to  notice  or  decide  it.  And  the  writ  of  error  must,  therefore^ 
be  dismissed  for  want  of  jurisdiction. 

g  17S»  How  eoafienred.— The  junadiction  of  the  supreme  court  of  the  United  States  is 
giTon  by  the  oocstitution.  In  order  to  give  perfect  jurindiction  to  any  of  the  other  federal 
courtB,  the  jurisdiction  must  have  been  granted  by  the  constitution  to  the  federal  courts,  and 
amgtted  to  the  court  in  question  by  an  act  of  congress.  If  either  of  these  two  requisites  is 
wanting,  the  jurisdiction  is  not  valid.    The  Mayor  v.  Cooper,  6  WalL,  252. 

§174«  Fietltloos  action.— Wlien  two  parties,  who  have  no  substantial  controversy,  but 
who  wish  to  get  an  opinion  upon  a  matter  of  law  on  a  question  in  which  their  interests  are 
opposed  to  many  others,  become  plaintiff  and  defendant  in  a  collusive  suit  in  a  federal 
court,  the  court  will  not  entertain  the  suit    Lord  t;.  Veazie,  8  How.,  854  (Actions,  $§§  »5-87). 

S  17o.  By  eoBseat— Admitting  facts.— Although  parties  cannot  give  jurisdiction  to  the 
United  States  courts  by  consent,  yet  they  can  admit  facts  upon  which  the  jurisdiction  de> 
penda  When  a  case  was  removed  from  a  state  court  to  the  circuit  court,  and  afterwards  tho 
record  being  destroyed  bj  fire,  the  parties  ssked  that  the  record  might  be  renewed  end  it  was 
partially  so  renewed,  but  there  was  no  ment.on  of  facts  necessary  to  give  jurisdiction,  it  was 
held  that  the  court  might  presume  from  the  action  of  parties  and  the  court  below  that  juris- 
diction appeared  on  the  record  which  was  destroyed.    Railway  Go.  v.  Ramsey,  23  Wall,  820. 

S  176.  Doubt  as  to  jurisdietion.— If ,  at  any  sta^e  in  a  case,  a  federal  court  entertams  a 
doubt  whether  it  has  jurisdiction,  it  should  not  proceed  further  in  the  case  until  the  doubt  is 
settled,  even  if  the  parties  are  wilhng  to  submit  to  the  jurisdiction  of  the  court  without  rais- 
ing  any  question.    United  States  v.  New  Bedford  Bridge,  1  Woodlx  &  M.,  40S. 

§  177.  The  objection  to  Jurisdiction  upon  the  ground  of  citizenship,  in  actions  at  law,  can 
only  be  made  by  a  plea  in  abatement  After  the  general  issue  it  is  too  late.  De  Sobry  v. 
Nicholson,*  8  Wall,  420. 

§  178.  If  new  snfejects  of  Jnrisdietlon  are  added  to  a  court,  the  former  provisions  regard- 
ing appeals  apply  to  these  additions,  although  the  court  is  one  of  limited  jurisdiction.  In  rs 
ZeUner,  9  WalL,  244. 

g  172.  When  a  new  state  is  admitted.—  By  act  of  congress,  when  a  new  state  is  admitted 
to  the  Union,  having  formerly  been  a  territory,  all  cases  in  the  territorial  courts,  which  are 
of  federal  character  and  jurisdiction,  are  transferred  to  the  district  court  of  the  United 
States,  when  that  court  has  also  circuit  court  powers.  But  where  the  territory  is  attached  to 
a  circuit  and  has  a  circuit  court  sitting  in  that  district,  then  cases  which  belong  to  circuit 
court  jurisdiction  are,  on  the  admission  of  the  territory  as  a  state,  transferred  to  the  circuit 
court,  and  only  those  which  belong  to  the  jurisdiction  of  the  district  court  are  transferred  to 
the  district  court.    Express  Co.  v.  Kountze,  8  Wall.,  860  (Carbiebs,  §§  1499-150'3). 

g  180.  Transferred  to  another  tribunal.—  Congress  have  power  to  transfer  the  jurisdiction 
over  a  suit  from  one  tribunal  to  another  during  pendency  of  the  suit.  Stuart  v.  Laird,  *1  Cr., 
229. 

§  181.  Law  and  equity.— In  the  federal  courts,  the  jurisdietions  of  law  and  chancery  are 
distinctly  maintained  in  Louisiana  as  weU  as  in  other  states,  although  the  state  courts  of  Lou* 
isiana  have  no  such  distinctions.    McCollum  v.  Eager,  2  How.,  64  (Afpbalb,  gg  103,  104>, 
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8  183.  By  act  of  congress  of  March  8,  1793,  ch.  137.  the  forms  of  proceeding's  at  commoi^ 
law  in  the  federal  courts  are  to  be  the  same  as  were  then  used  in  each  state  retipeetively.  bat 
In  equity  the  proceedings  are  to  bo  such  as  belong  to  courts  of  equity.  If  a  state  court 
declares  what  is  generally  supposed  to  be  an  equitable  right,  a  legal  one,  it  may  be  enforced 
by  the  federal  court  either  in  law  or  equity.    Mayer  v,  Foulkrod,  4  Wash.,  SSX 

8  188.  Chaneery  Jnrisdietion  — State  conrts.— A  controversy  between  a  ce$hii  que  truH 
and  ills  trustee,  touching  the  accoants  of  the  latter  for  services  and  disbursements  in  the  man- 
agement of  the  trust,  belongs  peculiarly  to  a  court  of  chancery,  and  is  therefore  within  the 
jurisdiclion  of  the  federal  courts,  when  the  proper  parties  are  before  them  and  the  required 
sum  is  in  dispute.  Nor  can  they  be  deprived  of  this  jurisdiction  or  any  portion  it,  by  its 
absorption  tiiraugh  state  legislation  into  any  particuluar  state  tribunals,  or  by  any  attempted 
transfer  of  the  subjects  of  litigation  from  one  department  of  jurisprudence  to  another. 
Hence,  although  the  statutes  of  Connecticut  should  be  construed  to  give  jurisdiction  over  the 
settling  of  the  accounts  of  trustees  to  the  probate  court,  yet  the  federal  courts,  in  cases  where 
the  cestui  que  trusts  are  citizens  of  foreign  states,  and  the  trustees  citizens  of  thisi  state,  would 
have  concurrent  jurisdiction  with  them ;  and  where  a  statute  requires  the  trustees  to  render 
annual  accounts  to  the  probate  court,  but  does  not  require  notice  to  be  given  to  the  cestui  que 
trusts,  and  the  probate  court  accepts  and  approves  an  account  so  rendered,  such  decision  is  not 
binding  on  the  cestui  que  trusts^  nor  does  it  bar  the  jurisdiction  of  the  federal  court  Parsona 
1^.  Lyman,  83  Ck>nn.,  58tf.    See  g§  822-838. 

8  184.  Parties  liable  who  are  not  Joined.— Jurisdiction  of  the  federal  courts  is  not  defeated 
by  the  fact  that  otlier  persons,  not  parties  to  the  suit,  but  beyond  the  jurisdiction  of  theoourt,. 
are  equally  liable  with  the  defendants ;  but  a  judgment  in  such  case  does  not  injure  or  affect 
the  rights  of  such  absent  parties.    Inbusch  v.  Far  well,  1  Black.,  071. 

8  185.  Necessary  party  wlthont  the  Jarlsdiction.— The  circuit  courts  of  the  United  State* 
refuse  to  entertain  a  suit  where  a  party,  whose  legal  presence  in  the  proceeding  is  necessary^" 
cannot  be  subjected  to  their  jurisdiction.    First  Nat.  Bank  of  Hannibal  v.  Smith,*  6  Fed.  R.«  215. 

8  18G.  Want  of  serrlce  —  Default. —  A  court  has  no  jurisdiction  to  render  a  judgment  by 
default  when  no  proper  service  has  been  made  on  the  defendant  Harris  v.  Hardeman,  14 
How.,  838. 

8  187.  Averments.— Unless  the  proper  averments  of  jurisdiction  are  made  in  the  pleadings, 
the  federal  court  cannot  entertain  jurisdiction  even  by  consent  of  parties;  but  where  the 
averments  are  duly  made,  their  truth  will  be  conclusively  admitted  by  a  plea  to  the  merits, 
and  after  trial  the  jurisdiction  cannot  be  inquired  into  on  this  ground.  BobyshaU  v.  Oppen«- 
heimer,**  4  Wash..  483. 

8  18S.  A  cause  had  been  removed,  after  final  decree,  to  the  supreme  court,  which  reversed 
Uie  decree  and  remanded  the  cause.  It  was  tlien  discovered  to  be  not  within  the  jurisdiction 
of  the  court.  Held,  that  as  the  merits  of  the  cause  had  been  decided  in  the  supreme  court, 
and  the  mandate  required  only  the  execution  of  its  decree,  the  circuit  court  was  bound  to  carry 
it  into  execution,  although  the  jurisdiction  of  that  court  was  not  alleged  in  tho  pleadings. 
BkOlern  r.  May,*  6  Cr.,  267. 

8  189.  Where  the  record  of  the  district  court  for  the  northern  district  of  California,  in  pro- 
ceedings to  confirm  a  title,  did  not  show  the  land  to  be  within  that  district,  tho  case  was  re* 
manded  on  the  ground  that  jurisdiction  must  appear  on  the  record.  Cervantes  v.  United 
Stales,*  10  How.,  619. 

8  U^O.  Where  the  jurisdiction  of  a  federal  court  depends  upon  the  amount  involved  in  the 
controversy,  if  the  pleadings  and  record  do  not  show  that  the  amount  involved  is  enough  to 
give  tiie  court  jurisdiction,  the  case  must  be  dismissed.    Lanning  v.  Dolph,  4  Wash..  627. 

8  101.  Tj  enforce  decree.— When  a  federal  court  has  jurisdiction  of  a  case,  it  has  jurisdio> 
lion  t4>  enforce  its  decree  by  all  proper  processes,  including  imprisonment  for  debt,  if  that  is 
allowed  by  the  laws  of  the  state  where  the  court  is  sitting.    Campbell  t;.  Hadiey,  1  Spr.,  473. 

8  li)2.  When  a  federal  court  has  jurisdiction  of  the  parties  to  a  cause  by  reason  of  citizen- 
ship, and  of  the  subject-matter  of  the  cause,  and  renders  judgment,  it  has  also  power  to  en- 
force the  judgment  by  proper  forms  of  execution  and  other  prooeedings.  Pollock  v.  Lawrence 
Co.,»  2  Pittsb.  R,  142. 

8  198.  To  enforce  a  Hen  against  property  of  a  state.— Where  property  passes  to  a  state 
subject  to  a  specific  lien  or  trust,  such  lien  or  trust  will  be  enforced  whenever  the  property 
comes  under  the  jurisdiction  or  control  of  the  courts ;  but  where  property  is  not  affected  by  a 
specific  iien  or  truest,  the  transfer  by  the  state  passes  a  clear  title.  Therefore,  where  a  state 
Issued  Its  bonds  to  assist  a  railroad  company,  and  received,  as  security,  a  trust  deed  of  th« 
land  granted  to  the  railroad  by  congress,  and  subsequently  granted  the  same  land  to  a  rail-  ' 
road  company  organized  as  a  successor  of  the  first,  it  was  held  that  the  United  btates  court 
had  no  jurisdiction  to  enforce  the  claim  of  a  bondholder  against  the  land.  Chamberlain  tx 
St.  Paul,  eta,  R.  Co.,  2  Otto,  805. 
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S  194.  Enjoiniiisr  beads  of  departments.— The  federal  courts  have  no  jurisdictioTi  to  issue 
an  injanction  to  the  spcretary  of  the  treasury  forbidding  him  to  perform  an  act  in  the  ftcope 
of  his  duties  which  is  not  purely  ministerial  in  character  but  involves  the  exercise  of  his 
official  discretion.    McEirath  v,  Mcintosh,*  11  Law  Rep..  410. 

S  106.  Cnneellngraeontract—SerTice.— Where  a  suit  is  brought  to  cancel  a  purely  per- 
sonal contract,  e.  g„  a  policy  of  insurance,  and  no  property  is  within  the  scope  of  the  suit  or 
the  jurisdiction  of  the  court,  nor  is  the  defendant  personally  served,  but  a  substituted  service 
is  made  on  his  gtiardian,  in  accordance  with  the  proviHions  of  a  state  statute,  the  circuit 
court  of  the  United  States  has  no  jurisdiction  of  the  case.  Insurance  Co.  v.  Bangs,  13  Otto, 
488. 

S  19(1  Restraining  proeoedings  nnder  a  will.— A  federal  couH  has  jurisdiction  of  a  bill 
in  equity  by  a  oitisen  of  one  state  to  restrain  executors,  citizens  of  anotiier  state,  from  pro- 
ceeding under  the  will  probated  in  the  hitter  state.    Amory  v,  Amory.*  18  Int.  Rev.  Rec,  149. 

S  197.  Enjoining  eolleetlon  of  taxes. —  A  federal  court  has  no  jurisdiction  to  interfere 
with  and  stop  by  injunction  the  collection  of  taxes  by  state  officers  when  the  right  of  the 
state  to  tax  the  property  is  dear.  It  seenut  that  if  the  state  had  no  authority  to  impose  the 
tax  the  federal  court  might  enjoin  its  collection.    Carroll  v.  Perry,  4  McL.,  28. 

§  108b  Condemnation  of  land.—  Acts  of  congress  may  give  federal  couits  authority  to  pro- 
ceed to  the  condemnation  of  land  for  public  federal  purposes ;  and  this  may  be  regulated  by 
congress  or  by  the  statutes  of  the  state  in  which  the  land  is  aituated.  United  States  v.  Block 
121,  8  Biss.,  215. 

S  199.  Land  titles. —  The  federal  courts  have  no  jun'sdiction  under  acts  of  congress  of  May 
M,  1834.  and  June  17,  1844,  to  decide  upon  complete  and  perfect  legal  or  equitable  titles  to 
land  lying  in  the  territory  ceded  to  the  United  btates  by  France  or  Spain.  United  States  tt. 
Philadelphia  and  New  Orleans,  11  How.,  647. 

S  SOO.  The  constitution  of  the  United  States  extends  the  judicial  power  of  the  U:iited 
States  to  controversies  **  between  citizens  of  the  same  state  claiming  lands  under  grants  of 
different  states."  Under  this  provision  it  was  held  that  where  suit  is  brought  in  a  federal 
court  by  a  township  of  one  state  against  citizens  of  the  same  state  for  the  recovery  of  lands 
lying  in  ttiat  state  and  granted  to  the  plaintiffs  by  the  legislature  of  that  slate,  the  defend- 
ants claiming  under  grant  from  the  adjoining  state,  while  its  territory  extended  over  tlieland 
in  question  and  before  the  formation  of  the  state  which  granted  to  the  plaintiff,  this  consti- 
tutor a  case  where  citizens  of  the  same  state  claim  lands  under  grants  of  different  states. 
Town  of  Pawlet  t;.  Clark,  9  Or.,  832. 

S  201.  Under  the  acts  of  1824  and  1844,  the  federal  courts  have  jurisdiction  only  of  cases 
involving  imperfect  titles  under  the  Spanish  colonies  grant.  In  such  cases,  the  circuit  court 
or  the  supreme  court  will  take  jurisdiction.  United  States  v,  Davenport,  15  How.,  8;  United 
States  9.  Roselius,  15  How.,  87. 

g  SOS.  The  provisions  of  the  acts  of  congress  of  May  2fl,  1824,  and  June  17,  1844.  allowing 
F^ch  and  Spanish  titles  to  land  granted  by  France  and  Spain  to  the  United  States  to  be 
asserted  in  courts  of  the  United  States,  apply  only  to  incomplete  titles.  Any  complete  legal 
or  equitable  title  is  not  included  in  the  scope  of  these  acts.  United  States  v.  Reynes,  9 
How.,  144. 

8  SOS.  Where  the  subject-matter  of  the  suit  is  land,  and  the  title  is  perfect  and  does  not  in- 
volve the  construction  of  an  act  of  congress,  and  no  jurisdiction  is  conferred  by  the  residence 
of  the  parties,  the  federal  courts  have  no  jurisdiction.  United  States  v.  D*Auterieve,  15 
How.,  28. 

gSOI.  Over  military  resenrations.— *When  a  military  reservation  has  always  been  the 
property  of  the  United  States,  though  situated  in  a  state,  if  that  state  has  consented  that  the 
federal  authorities  have  exclusive  jurisdiction  over  such  reservation,  then  such  authorities 
have  such  jurisdiction.    Ex  parte  Hebard,  4  Dill.,  883. 

8  S06«  Over  state  oiAcials.—  An  oflScial  appointed  by  a  state,  as,  for  instance,  a  justice  of 
tlie  peace,  is  amenable  to  the  jurisdiction  of  the  federal  courts,  if  he  wilfully  uses  his  power 
to  imprison  one  who  is  summoned  as  a  witness  in  a  federal  court  and  does  this  in  onler  to 
impede  and  obstruct  the  court  in  the  administration  of  justice.  United  States  v.  Kindred,  4 
Hughes,  408  (Crimes,  l^g  844,  845). 

$)  SO^  Saits  by  oiDeers.— The  act  of  congress,  Karch  8,  1815.  section  4,  gives  the  circuit 
and  district  courts  of  the  United  States  jurisdiction  of  all  suits  at  common  law  where  the 
United  States  or  any  officer  thereof,  under  the  authority  of  any  act  of  congrt  ss,  shall  sue.  A 
receiver  of  a  national  bank  appointed  by  the  comptroller  of  the  currency,  with  the  concur- 
rence of  the  secretary  of  the  treasury,  in  accordance  with  the  provisions  of  act  of  June  3,  1864^ 
section  81.  is  such  an  officer.    Piatt  t;.  Beach,  2  Ben.,  818. 

iSS07.  Sails  by  executors. — The  executor  of  the  will  of  a  person  who  dies  in  a  foreign 
country  can  maintain  an  action  in  a  federal  court  by  virtue  of  letters  testamentary  granted 
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to  him  in  his  own  country.  All  rights  to  personal  property  are  regulated  by  the  laws  of  th» 
oountry  in  which  the  tesUtor  lived,  but  the  suits  for  those  rights  must  be  governed  by  the 
laws  of  that  country  in  which  the  tribunal  is  placed.    Dixon  v.  Ramsay,  8  Cr.,  838. 

§  208.  An  Indian  tribe  or  nation  within  the  United  States  is  not  a  foreign  state  in  the 
sense  of  the  constitution,  and  cannot  sue  in  the  courts  of  the  United  States.  Cherokee  Na- 
tion V.  State  of  Georgia*  5  Pet,  15. 

g  209.  An  Indian  is  a  person  within  the  meaning  of  the  laws  of  the  United  States,  and  has, 
therefore,  the  right  to  sue  out  a  writ  of  habeoM  eorpua  in  a  federal  court  or  before  a  federal 
judge,  in  all  cases  where  he  may  be  confined  or  in  custody  under  color  of  authority  of  the 
United  States,  or  where  he  is  restrained  of  liberty  in  violation  of  the  constitution  and  laws  of 
the  United  States.    United  States  v.  Crook,  6  Dili,  468. 

8  210.  Suits  by  foreign  gOTernments.— The  federal  courts  have  jurisdiction  of  suits  by 
foreign  governments.    King  of  Spain  «.  Oliver,*  8  Wash.,  488. 

8  211.  Whether  a  king  who  has  not  been  recognised  by  the  government  may  be  permitted 
to  sue  in  the  federal  courts  is  a  question  not  proper  to  be  decided  on  motion.    IhidL 

§212.  Foreign  ship  of  war.— A  ship  of  war  belonging  to  a  nation  in  amity  with  the 
United  States,  and  allowed  by  them  to  enter  their  harbors,  is  not,  while  within  their  terri- 
torial jurisdiction,  subject  to  arrest  on  any  civil  cause  of  action,  at  the  suit  of  an  individuaL 
The  Piaarro,*  10  N.  T.  Leg.  Obe.,  80. 

S  218.  Release  of  foreign  mngro  tSMien.^  A  federal  oourt  has  no  right  to  issue  a  Aobeas 
eorpuB  writ  to  release  a  negro  seized  under  the  act  of  South  Carolina,  relative  to  foreign 
negro  seamen  coming  into  that  state;  but  if  the  sheriff  who  seises  the  negro  sells  him,  the 
federal  court  may  issue  a  writ  ds  howwike  repUffiando  against  the  vendee  of  the  sherifL  £lki- 
son  v.  DeliesseUne,*  8  Wheel.  Or.  Gas.,  78. 

§214.  lleprlTation  of  rights  —  Fourteenth  anendnent— A  state  law  compelling  negro 
children  to  attend  different  schools  from  white  children'does  not  deprive  the  negroes  of  any 
rights,  and  therefore,  not  luising  a  Question  under  the  fourteenth  amendment  to  the  federal 
constitution,  a  feder^  court  has  no  jurisdiction  of  a  case  involving  that  point  Bortoane>tt 
V.  Directors  of  City  Soheda.  8  Woods,  181. 

§  216.  Captured  and  abandoned  property.—  Land  belonging  to  the  Confederate  govern- 
ment and  seized  by  the  United  States  government,  and  by  it  sold,  cannot  be  made  the  subject 
of  proceedings  in  the  United  States  eironit  oourt  under  the  captured  and  abandoned  property 
act.  If  proceedings  are  begun  in  that  court  they  should  be  dismissed.  United  States  su 
Huckabee,  16  WaU.,  485. 

§  218.  Selsnre  under  revenue  laws.-*  The  federal  courts  have  exclusive  jurisdiction  in  all 
oases  of  seizure  under  the  United  States  revenue  laws.    Gelston  t;.  Hoy  t,  8  Wheat.,  812. 

§217.  Proeeedlngs  In  rem. —  lo  order  to  have  jurisdiction  in  proceedings  in  rest,  the 
thing  must  be  actually  or  constructively  in  the  poesession  of  the  court.  When  property  is 
seised  by  revenue  officers  for  condemnation,  and  proceedings  instituted  in  a  federal  court, 
if  the  seized  property  is  abandoned  before  the  decree  and  restored  to  the  owners,  the  court  loses 
jurisdiction.    The  Brig  Ann,  8  Or.,  890. 

§  218.  Snnwary  remedy  In  favor  of  bank.—  The  circuit  court  of  the  District  of  Columbia 
has  jurisdiction  to  enforce  the  summary  remedy  given  in  favor  of  the  Bank  of  Columbia  by 
act  of  liaryUnd,  1708,  ch.  80.    Bauk  of  Columbia  v.  Okely,  4  Wheat.,  245  (Const.,  §§  2518-JS5). 

§  210.  Kj  remedy  In  state  eonrts.—  By  act  of  congress  (April  9, 1860,  sec.  8).  jurisdiction  is 
given  to  the  United  States  district  and  circuit  courts^  concurrently,  of  all  causes,  civil  or  crim- 
inal, affecting  persons  who  cannot  enforce  in  the  state  courts  their  civil  rights  under  the  other 
sections  of  the  act.  Under  this  act  it  was  held  that  when  two  whites  were  indicted  in  the  cir- 
cuit court  of  the  United  States,  for  killing  a  black  woman,  and  it  was  allt'ged  in  the  indict- 
ment that  the  killing  was  done  in  the  presence  of  three  negroes,  who  by  the  state  law  could 
not  be  witnesses  in  a  state  court,  these  facts  did  not  give  the  circuit  court  jurisdiction,  since 
the  cause  ''affected  *'  only  the  government  and  the  criminal,  not  the  witnesses.  Blyew  sl 
United  States,  18  Wall.,  5M  (Const.,  %^  976-^1). 

g  220.  Mandanas.—  The  circuit  court  of  the  United  States  has  power  to  issue  a  writ  of 
mandafUiis  only  when  necessary  to  the  exercise  of  its  juris'liction.  Its  jurisdiction  is,  by  the 
judiciary  act  of  1789,  limited  to  suits  of  a  civil  nature  at  common  law  or  in  equity.  A  man^ 
damus  to  compel  county  crfficers  to  assess  and  collect  a  tax  to  pay  the  interest  of  bonds  issued 
by  the  county  to  support  a  railroad  is  not  a  suit  at  law  or  in  equity,  within  the  meaning  of 
the  judiciary  act.  and  the  court  has  no  authority  to  issue  it;  nor  is  jurisdiction  conferred  by 
the  fact  that  by  the  Uw  of  the  state  a  viandamu8  is  a  civil  action.  Bath  County  v.  Amy,  13 
Wall..  247. 

§  221.  Sufficient  title.-- In  an  ejectment  suit,  where  the  lessor  of  the  plaintiff,  a  citizen  of 
New  York,  had  an  equitable  title,  as  tenant  in  common,  to  one  hundred  and  sixty-five  out  of 
two  thousand  five  hundred  shaiej  of  an  entire  tract  of  land  in  Pennsylvania,  vested  in  trust* 
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ees  in  the  latter  state,  for  the  benefit  of  the  company  of  which  he  was  a  member,  which 
trustees  had  coQTeyed  to  him  the  lands  in  suit  by  a  lease  for  six  years,  by  which  he  cove- 
nanted to  {Kiy  an  annual  rent,  and  to  bring  suits  to  recover  the  said  land,  and  at  the  end  of  the 
term  to  deliver  the  same  up  to  tlie  trustees,  it  was  held  that  the  title  was  sufficient  to  give 
jurisdiction  to  the  circuit  court  of  the  United  States.    Browne  v,  Browne,*  1  Wnsh.,  439. 

§  22S.  Salt  on  appeal  bond.—  The  federal  courts  have  unquestioned  jurisdiction  to  enforce 
against  a  surety  the  penalty  of  an  appeal  liond  given  on  appeal  from  the  judgment  of  a  lower 
MRtf^  court  to  the  supreme  court  of  the  state,  if  the  citixenahip  of  the  parties  is  such  as  to 
confer  jurisdiction.    Goshom  t;.  Alexander,  2  Bond,  16*3. 

§  :f:S3.  No  grant  of  jadicial  power.— Under  the  treaty  with  Spain  of  1819,  and  subsequent 
acts  of  congress,  tlie  district  judge  of  the  United  States  for  the  district  of  Florida  was  made 
a  tribunal  for  arbitrating  certain  claims.  This  is  not  a  grant  of  judicial  power  and  cannot 
give  a  right  of  appeal  to  the  supreme  court  United  States  v,  Ferreira,  18  How.,  46  (AY>- 
nAUS,^a03,204). 

§  224.  If  the  secretary  of  war  appoint  commissioners  to  decide  upon  claims  in  a  military 
district,  although  these  oiSoers  have  no  judicial  power,  yet  if  a  claimant  voluntarily  submits 
to  their  jurisdiction,  and  accepts  their  award  and  receives  payment,  such  claimant  will  be 
estopped  from  presenting  his  claim  before  a  court  of  law.    United  States  t;.  Adams,  7  WalL, 
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§  22i»  Uaier  troatleB.— No  imperfect  titles  acquired  by  virtue  of  the  treaty  with  Franca 
can  be  adjudicated  upon  by  the  state  courts.  Only  the  federal  courts  have  authority  to  settle 
these  titlea.    Burgess  v.  Gray,  16  How.,  63. 

$[  t±fL  Want  of—  Costa.—  If  a  court  decides  that  it  has  no  jurisdiction  of  a  case,  it  has  no 
poiwer  to  malE»  an  order  relating  to  costs  in  the  case.  It  should  order  the  case  to  be  struck 
from  the  docket    The  Mayor  v.  Cooper,  6  Wall.,  250. 

S  227.  Where  a  case  is  dismissed  f6r  want  of  jurisdiction  on  the  face  of  the  pleadings,  the 
general  rule  is  that  costs  will  not  be  alIo^ved  in  the  supreme  court  Hornthall  t;.  The  Col- 
lector,* 9  WalL,  560. 

2.  Conflicting  and  Concurrent  Jurisdictiaru 

Bumuxr  ^  Property  held  by  federal  court  not  to  he  replevied  by  utate  courts,  g  S28.— 2^ 
interference  between  state  and  federal  courts,  g  229.^  Enjoining  a  sale  on  execution^ 
§  230.—  Property  held  by  state  court  under  a  forthcoming  bond,  §  281.—  Trespass  against 
a  marshal  in  a  state  court,  g  2'^.— Similar  but  not  identical  suits,  gg  238-385.—  Control 
over  a  suit  after  final  decree,  g  286.—  Objection  to  jurisdiction,  wheii  to  be  taken,  g  287. 
What  is  custody  of  a  court,  g  ^'SS.— Jurisdiction  dependityg  upon  possession^  g  230. —  In- 
solvent  estate  in  process  of  administration,  ^g  240-243.— 2lf£ac/i?neii^  of  suhject-mattert 
g  244. — Judgment  not  attachable,  g  245. —  Proceeds  of  execution  not  attachable,  g  246. — 
Concumnt  jurisdiction  in  bankruptcy,  g  247. —  Concurrent  jurisdiction  of  state  and  fed- 
eral  courts,  g  248.—  Concurrent  jurisdiction  with  probate  court  in  administration  of 
trusts,  g§  249,  250.—  Concurrent  jurisdiction  conferred  by  congress  on  state  courts,  g§  251, 
252.— Ad  concurrent  jurisdiction  in  liabeas  corpus,  gg  258,  254. 

S  22&  Property  in  possession  of  a  marshal  by  virtue  of  process  issuing  from  a  federal  court 
cannot  be  taken  from  him  by  a  sheriff  under  a  replevin  writ  issutng  from  a  state  court 
(Discussed  and  modified  in  following  casrs.)    Freeman  v,  Howe,  §§  255-260. 

§  222.  A  state  court  cannot  impede  nor  arrest  any  action  a  federal  court  may  take  within 
its  jurisdiction.    Amy  v.  The  Supervisors,  g)S  231,  262. 

g  230.  Federal  courts  have  no  power  to  enjoin  a  sale  by  a  sheriff  on  an  execution  issuing 
from  a  state  court    Ruggles  v.  Simonton,  gg  268-265. 

^  231.  Property  seized  under  a  writ  of  replevm  from  a  state  court  and  delivered  to  the  de- 
fendant on  a  forthcoming  bond  is  not,  pendiuf?  the  suit,  subject  to  seizure  under  process 
from  the  federal  court    United  States  t^.  Dantaler,  g^  266- :60. 

g  222.  The  federal  court  has  no  power  to  enjoin  the  prosecution  of  an  action  of  trespass  in 
a  state  court  against  a  marshal  for  wrongfully  seizing  the  goods  of  the  plaintiff  under  an 
execution ;  and  such  an  injunction,  if  issued,  is  wholly  void.    Evans  v.  Pack,  gg  270-278i 

g  282.  The  pendency  of  a  suit  in  a  state  court  to  determine  the  priorities  of  the  lien  cred- 
itors of  a  corporation,  and  to  obtain  a  receiver  to  distribute  the  revenues  of  the  corporation 
accordingly,  does  not  bar  the  jurisdiction  of  the  federal  court  in  a  suit  subsequently  brought 
in  a  federal  court  by  one  of  the  lien  creditors,  who  sought  a  foreclosure  and  sale  by  the 
trustees,  alleging  a  breach  of  trust,  though  the  complainant  was,  through  the  trustees,  a  par^ 
in  the  suit  in  the  state  court    Stewart  r.  Ches.  &  Ohio  Canal  Co.,  gg  274-276. 
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§  284,  While  a  federal  court  cannot  stay  the  proceedings  in  a  state  court,  it  may  take  juris- 
diction of  an  action  {^rowing  out  of  the  same  8ubjec*t- matter,  though  the  effect  may  be  to 
modify  the  result  in  the  state  court.     Harrison  Wire  Co.  v.  Wheeler,  ?.g  277-279. 

§  285.  A  suit  in  a  federal  court  to  subject  property  to  all  the  liens  resting  upon  it  is  not 
barred  by  the  pendency  of  a  suit  in  a  state  court,  involving  the  same  property  but  only  seek- 
ing to  settle  the  priorities  of  two  of  the  lien  creditors.    Hay  v,  Rtiiiroad  Co.,  §§  2dO-3:)J. 

§  2:^0.  The  control  of  a  federal  court  over  its  judgments  remains  during  the  term  at  which 
they  are  rendered,  and,  after  dismissing  a  cause,  it  may  at  any  time  during  the  term  resume 
jurisdiction,  even  tiiough  the  jurisdiction  of  a  state  couit  has  been  invoked  in  the  mean  time. 
Union  TiTist  Co.  v.  Railroad  Co.,  §:?  284-287. 

§  287.  After  the  trial  of  a  replevin  suit  in  a  federal  court  and  a  verdict  on  the  merits,  it  is 
too  late  to  object  to  the  jurisdiction  on  the  ground  that  a  state  court  had  possession  of  the 
property  in  question.    Oilman  v.  Perkins,  §S  288,  2S9. 

§  288.  Prui)eriy  is  in  possc^ssion  of  a  state  court  and  exempt  from  process  of  a  federal  court 
when  the  custody  of  the  keejier  is  such  that  he  may  at  any  time  assert  his  possessory 
rights  and  prevent  the  property  from  being  withdrawn.  Lewis  v.  The  Ship  Orpheus, 
g§  290-294. 

g  289.  By  the  Hling  of  a  bill  asking  the  appointment  of  a  receiver  for  trust  property,  the 
service  of  process,  and  the  issuance  of  a  restraining  order,  the  federal  court  acquired  a  con- 
structive possession  of  the  property,  and  possession  taken  of  it  by  a  receiver,  appointed  by  a 
state  court  in  a  suit  subsequently  begun,  would  be  in  contempt  of  the  federal  court.  (Per 
Woods,  Circuit  Judge.)  Contra:  The  rule  as  to  priority  does  not  apply  where  the  objects  ot 
the  two  suits  are  different.  Jurisdiction  then  depends  upon  the  possession  of  the  property, 
which  is  only  to  be  acquired  by  seizure.  (Per  Bradley,  Circuit  Justice.)  Wilmcr  v.  Railway 
Co.,  §§  ::9:)-303. 

§  240.  Where  the  property  of  an  insolvent  is  In  process  of  admintstration  by  a  state  court, 
the  federal  court  may  proceed  to  a  determination  of  the  rights  of  parties  therein,  though  no 
execution  will  issue.    Black  v.  Scott,  ^§  {i04-306. 

g  241.  This  exemption,  however,  does  not  apply  to  such  of  the  property  as  is  set  apart  and 
covered  by  a  specific  lien.    IMd, 

%  242.  Though  a  decree  of  the  state  court  has  vested  in  a  state  officer  the  entire  property 
of  an  insolvent  company,  yet  this  will  not  abate  a  suit  in  ejectment  subsequently  begun  in  a 
federal  court  against  the  officer  and  a  tenant  of  the  company,  who  had  attorned  to  him,  to 
recover  possession  of  land  of  the  plaintiff  on  which  the  company  had  erected  a  building 
without  permission,  and  leased  it  to  the  tenant     Walker  v.  Hint,  ^  807-309. 

§  243.  Proceedipi^  by  assignees  in  a  state  court  in  conformance  with  a  statute  do  not  bir  a 
suit  in  the  federal  court  to  establish  a  claim  of  a  non-resident  upon  assets  in  the  hands  of  the 
assignees.    Shelby  v.  Bacon,  §4  810-312. 

g  244.  A  suit  on  a  promissory  note  in  a  federal  court  is  not  affected  by  the  subsrquent  in* 
stltutiou  of  a  suit  in  attachment,  and  the  summoning  of  defendant  as  garnishee,  in  a  state 
court.    Campbell  v.  Emerson,  g  813. 

g  245.  A  judgment  rendered  by  a  federal  court  cannot  be  attached  by  process  of  a  state 
court  against  the  plaintiff.    Thomas  v.  Wootdridge,  §  814. 

§  246.  Money  obtained  by  a  marshal  on  an  execution  is  in  custody  of  the  court,  and  not 
•abject  to  attachment  in  a  state  court.    Alabama  Gold  Life  Ins.  Ca  v,  Girardy,  g  315. 

g  247.  Under  the  bankrupt  act  of  1867,  before  the  revision  of  the  statutes,  the  state  and 
federal  courts  had  concurrent  jurisdiction  in  cases  in  which  a  bankrupt  or  his  assignee  W£S 
a  party.    Claflhi  v.  Houseman,  g^  316-321. 

g  248.  Jurisdiction  possessed  by  the  state  courts  under  their  own  constitution  may  be  exer- 
cised concurrently  with  the  federal  courts,  unless  expressly  excluded  by  the  constitution  or 
laws  of  the  United  States.    Ibid, 

g  249.  Tlie  statutes  of  Connecticut  do  not  give  exclusive  jurisdiction  to  the  probate  courts 
of  that  state  finally  to  settle  all  matters  coming  before  them,  including  the  administration  of 
trusts.    Parsons  r.  Lyman,  g^  822-328. 

g  2o0.  Should  the  statutes  attempt  to  confer  such  power,  they  could  not  exclude  the  con* 
cuiTent  jurisdiction,  in  matters  of  trusts,  possessed  by  the  circuit  court  as  a  court  of  equity* 
Ibid. 

g  2ol.  Concurrent  jurisdiction  with  the  federal  courts  in  criminal  cases  cannot  be  conferred 
upon  the  state  courts  by  congress,  and  whether  this  may  be  done  in  civil  suits  has  been  vari- 
ously held.    Steams  v.  United  States,  g^  8.9-331. 

g  252.  The  exercise  of  concurrent  jurisdiction  in  civil  suits,  when  conferred  by  congress 
npon  the  state  courts,  is  considered  to  be  optional  with  the  latter;  but  it  is  the  duty  of  state 
judges  to  supx>ort  the  constitution  and  laws  of  the  United  States.    Ibid. 

CO 


CONFUCTINO  AND  CONCURRENT  JURISDICTION.  g§258-2o«. 

%  838.  A  state  court  has  no  jurisdiction  by  Jiaheas  corpus  to  release  a  prisoner  held  by  order 
of  a  federal  court.     Ahieman  v.  Booth,  ^  832-836.  i 

^  8e4.  A  federal  judge  cannot  grant  a  writ  of  habeas  corpus  to  one  confined,  though  ille- 
gally, hy  order  of  a  state  court,  unless  the  confinement  be  in  violation  of  the  constitution  or 
laws  of  the  United  Stetes.    Ex  parte  Forbes,  g§  837,  88& 

(NOTB&— bee  ^  8dlM43.] 

FREEMAN  v.  HOWE. 
(24  Howard,  450-461.    1860.) 

Opinion  by  Mr.  Justick  Nelson. 

Statemknt  of  Facts. — This  is  a  writ  of  error  to  the  supreme  conrt  of  Mas- 
sacbasetts.  The  case  was  this:  Sehien  F.  White,  of  tlie  state  of  New  Ilump- 
shiro,  in  1856,  instituted  a  suit  in  the  circuit  conrt  of  the  United  States  for  the 
district  of  Massachusetts,  against  the  Yermont  &  Massachusetts  Rjdroad  Com- 
pany,  a  corporation  under  the  laws  of  Massachusetts,  to  recover  certain  de- 
mands claimed  against  the  defendants.  The  suit  was  commenced  in  the  usual 
way  by  process  of  attachment  and  summons.  Freeman,  the  marshal  and 
plaintiff  in  error,  to  whom  the  processes  were  delivered,  attached  a  number  of 
railroad  cars,  which,  according  to  the  practice  of  the  court,  were  seized  and 
held  as  a  security  for  the  satisfaction  of  the  demand  in  suit  in  case  a  judgment 
was  recovered.  After  the  seizure,  and  while  the  cars  were  in  the  custody  of 
the  marshal,  they  were  taken  out  of  his  possession  by  the  sheriff  of  the  county 
of  Middlesex,  under  a  writ  of  replevin  in  favor  of  Howe  and  others,  the  de- 
fendants in  error,  issued  from  a  state  court.  The  plaintiffs  m  the  rei^ievin  suit 
were  mortgagees  of  the  Vermont  &  Massachusetts  Railroad  Company,  including 
the  cars  in  question,  in  trust  for  the  bondholders,  to  secure  the  payment  of  a 
large  sum  of  money  which  remained  due  and  unpaid.  The  defendant.  Free- 
man, in  the  replevin  suit,  set  up,  by  way  of  defense,  the  authority  by  wliich  he 
held  the  property  under  the  circuit  court  of  the  United  States,  which  was  over- 
ruled by  the  court  below,  and  judgment  rendered  for  the  plainiiffs.  Tue  case 
is  now  before  us  on  a  writ  of  error. 

§  255.  T/ie  cmirse  of  decinion  in  the  supreme  court  in  oonflicU  of  process  and 
authority  between  Jederal  and  state  courts. 

I.  The  suit  in  this  case  has  been  instituted  and  carried  on  to  judgment  in  the 
court  below  under  a  misapprehension  of  the  settled  course  of  decision  in  this 
court  in  respect  to  the  case  of  conflicting  processes  and  authorities  between  the 
federal  and  state  courts,  and  aKo  in  respect  to  the  appropriate  remedy  or  the 
plaintiffs  for  the  grievances  complained  of.  As  it  res|)ects  the  effect  to  be 
given  to  ttie  processes  of  the  courts,  whether  state  or  federal,  the  sui»ject  was 
so  fully  and  satisfactorily  examined  in  the  Ciise  of  Taylor  v.  Carryl,  the  last  of 
the  series  on  the  subject,  we  need  only  refer  to  it,  as  all  the  previous  caSv'S  will 
there  be  found.  20  How.,  6S3.  The  main  point  there  decided  was,  that  the 
property  seized  by  the  sheriff,  under  the  process  of  attachment  from  the  state 
court,  and  while  in  the  custody  of  the  officer,  could  not  be  seized  or  taken  from 
him  by  a  process  from  the  district  court  of  the  United  States,  and  that  the  at- 
tempt to  seize  it  by  the  marshal,  by  a  notice  or  otherwise,  was  a  nullity,  and 
gave  the  court  no  jurisdiction  over  it,  inasmuch  as  to  give  jurisdicuon  to  the 
district  court  in  a  proceeding  in  rem^  there  must  be  a  val.d  seizure  and  aa 
actual  control  of  the  res  under  the  process. 

§  256.  Misappreliension  of  the  real  decision  in  Taylor  v.  Carryl. 

In  order  to  avoid  the  effect  of  this  case  it  has  been  assumed  that  the  question 
was  not  one  of  conflict  between  the  state  and  federal  authorities,  but  a  quos- 
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tion  merely  upon  the  relatite  powers  of  a  court  of  admiralty  and  a  court  of 
common  law  in  the  case  of  an  admitted  maritime  lien.  Bat  no  sach  question 
was  discussed  by  Mr.  Justice  Campbell,  who  delivered  the  opinion  of  the  ma- 
jority of  the  court,  except  to  show  that  the  process  of  the  district  court  ity 
admiralty  was  entitled  to  no  precedence  over  the  process  of  any  other  court, 
dealing  with  property  that  was,  in  common,  subject  to  the  jurisdiction  of  each. 
On  the  contrary,  he  observed,  at  the  close  of  the  opinion,  that  the  view  taken 
of  the  case  rendered  it  unnecessary  *Uo  consider  any  question  relative  to  the 
respective  liens  of  the  attaching  creditors,  and  of  the  seamen  for  wages,  or  as 
to  the  effect  of  the  sale  of  the  property  as  chargeable  or  as  perishable  upon 
them.''  The  minority  of  the  court  took  a  different  view  of  the  question  sap* 
posed  to  be  involved  in  the  case.  It  is  succinctly  stated  by  tho  chief  justice 
at  the  commencement  of  his  dissenting  opinion.  He  observes:  '^Tbe  opinion 
of  the  court  treats  this  controversy  as  a  conflict  between  the  jtrrisdietion  and 
rights  of  a  state  court  and  tho  jurisdiction  and  rights  of  a  court  of  the  United 
States,  as  a  conflict  between  sovereignties,  both  acting  by  their  own  officers 
within  the  sphere  of  their  acknowledged  powers.  In  my  jndgment,  this  is  a 
mistaken  view  of  the  question  presented  by  the  record.  It  is  not  a  question 
between  the  relative  powers  of  a  state  and  the  United  States,  acting  through 
their  judicial  tribunals,  but  merely  upon  the  relative  powers  and  duties  of  a 
court  of  admiralty  and  a  court  of  common  law  in  a  case  of  an  admitted  mari- 
time lien;"  and  hence  the  conclusion  was  arrived  at,  that  the  power  of  the 
admiralty  was  paramount.  The  majority  of  the  court  were  of  opinion  that, 
according  to  the  course  of  decision  in  the  ca^  of  conflicting  authorities  under  a 
state  and  federal  process,  and  in  order  to  avoid  unseemly  collision  between 
them,  the  question  as  to  which  authority  should,  for  the  time,  prevail,  did  not 
depend  upon  the  rights  of  the  respective  parties  to  the  property  seized,  whether 
the  one  was  paramount  to  the  other,  but  upon  the  question,  which  jurisdiction 
had  first  attached  by  the  seizure  and  custody  of  the  property  under  its  process. 

§  257.  The  custody  of  the  officer  over  property  in  a  proceeding  in  rem  not 
e8se7itiully  different  from  that  in  case  of  a  common  law  attachment 

Another  distinction  is  attempted  by  the  defendants  in  error.  It  is  admitted 
that  in  the  case  of  a  pi*oceedingm  rem^  the  property  seized  and  in  the  custody 
of  the  oflicer  is  protected  from  any  interference  by  state  process.  But  it  is 
claimed  that  the  process  of  attachment  issued  by  a  common  law  courc  stands 
npon  a  different  footing,  and  the  reasons  assigned  for  the  distinction  are,  that 
in  the  one  case  the  property  seized  is  tho  subject  of  legal  inquiry  in  the  court, 
the  matter  to  be  tried  and  adjudicated  upon,  and  which,  in  the  language  of  the 
counsel,  lies  at  the  foundation  of  the  jurisdiction  of  the  court;  but  that,  in  tho 
other,  the  property  seized,  namely,  under  the  attachment,  is  not  the  subject- 
matter  to  be  tried,  like  the  property  which  is  the  subject  of  a  libel  in  rem^  as 
the  process  is,  simply,  for  the  recovery  of  a  debt,  without  any  lien  or  charge 
upon  the  property,  except  that  resulting  from  the  attachment  to  secure  the  debt, 
and  that  the  question  of  lien  upon  the  property  is  a  collateral  one,  which  the 
federal  court  could  not  hear  and  decide  in  the  action  before  it ;  and  further, 
that  the  question  of  liability  of  the  railroad  company  was  upon  certain  bonds, 
the  trial  and  judgment  upon  which  would  not  bo  affected  by  the  possession  or 
want  of  possession  of  the  property  seized  by  the  marshal. 

The  idea  which  seems  to  prevail  in  the  mind  of  the  learned  counsel  on  the 
part  of  the  defendant  in  error  is,  that  there  is  something  peculiar  and  extraor* 
dinary  in  a  proceeding  in  rem  in  admiralty,  and  in  the  lien  upon  which  it  is 
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foonded,  that  invests  them  with  a  power  far  above  the  proceedings  or  liens  at 
conimon  law,  or  by  statute;  and  that  while  ti.e  seizure  of  the  property  in 
the  one  case  by  the  marshal  protects  it  from  all  interference  by  state  process, 
in  the  other  no  such  protection  exists. 

The  court  is  not  aware  of  any  such  distinction.  In  the  case  of  a  proceeding 
tn  retn  in  admiralty,  the  lien  or  charge  which  gives  the  right  to  seize  the  prop- 
erty results  from  the  principles  of  the  maritime  law.  In  the  proceeding  by 
attachment  in  a  court  of  common  law,  the  lien  results  from  statute  or  common 
law;  and  in  both  cases,  unless  the  party  instituting  the  proceedings  sustains  his 
demand  to  secure  which  the  lien  is  claimed,  the  property  is  discharged.  In 
both  the  property  is  held  contingently,  dependent  upon  the  result  of  the  litiga- 
tion. In  the  admiralty,  in  the  case  of  collision,  upon  a  bill  of  lading,  or  charter- 
party,  for  salvage,  etc.,  etc,  the  main  questions  litigated  are  not  the  questions 
of  lien,  but  fault  or  not  in  the  collision,  the  fulfillment  or  not  of  the  contract  in 
the  bill  of  lading,  or  charter-party,  or  the  right  to  salvage. 

The  same  observations  are  alike  applicable  to  all  cases  of  attachment  in 
eourts  of  common  law,  where  the  lien  is  given  by  statute.  It  is  true  in  a  pro- 
ceeding in  renij  any  person  claiming  an  interest  in  the  property  paramount  to 
that  of  the  libelant  may  intervene  by  way  of  defense  for  the  protection  of  his 
interest;  but  the  same  is  equally  true  in  the  case  of  a  proceeding  by  attach- 
ment in  a  court  of  common  law,  as  will  be  shown  in  another  branch  of  this 
opinion.  Some  stress  has  also  been  placed  upon  the  idea  that  the  forcible  dis- 
possession of  the  marshal  of  the  property  under  the  attachment  would  not 
affect  the  jurisdiction  of  the  court,  or  interrupt  the  proceedings  in  the  suit; 
but  the  same  is  equally  true  as  respects  the  proceedings  tn  rem  in  the  admiralty. 
The  forcible  dispossession  of  the  marshal  of  the  property  once  seized  would  not 
affect  the  jurisdiction,  or  prevent  a  decree  in  the  case. 

§  858.  Property  in  poeeewion  of  a  federrd  court  cannot  ie  taken  by  a  state 
eouri  on  the  ground  that  the  former  had  not  righifMy  taken  poeeenaion  of  it 

Another  and  main  ground  relied  on  by  the  defendants  in  error  is,  that  the 
process  in  the  present  instance  was  directed  against  the  property  of  the  railroad 
company,  and  conferred  no  authority  upon  the  marshal  to  take  the  property  of 
the  plaintiffs  in  the  replevin  suit.  But  this  involves  a  question  of  right  and 
title  to  the  property  under  the  federal  process,  and  which  it  belongs  to  the  fed- 
eral not  the  state  courts  to  determine.  This  is  now  admitted;  for  though  a 
point  is  made  in  the  brief  by  the  counsel  for  the  defenviant  in  error,  that  this 
court  had  no  jurisdiction  of  the  case,  it  was  given  up  on  the  argument.  And 
in  the  oondition  of  the  present  case  more  than  this  is  involved ;  tor  the  property 
having  been  seized  under  the  process  of  attachment,  and  in  the  custody  of  the 
marshal,  and  the  right  to  hold  it  being  a  question  belonging  to  the  federal 
court,  under  whose  process  it  was  seized,  to  determine,  there  was  no  authority, 
aa  we  have  seen,  under  the  process  of  the  state  court  to  interfere  with  it.  We 
agree  with  Mr.  Justice  Qrier«  in  Peck  v,  Jennes:?,  7  How.,  624-5:  ^'  It  is  a  doc- 
trine of  law  too  long  established  to  require  citation  of  authorities,  that  where 
a  oonrt  has  jurisdiction  it  baa  a  right  to  decide  e^ery  question  which  occurs  in 
the  cause;  and  whether  its  decision  be  correct  or  otherwise,  its  judgment  till 
reversed  is  regarded  as  binding  in  every  court;  and  that  where  the  jurisdiction 
of  a  court,  and  the  right  of  a  plaintiff  to  prosecute  his  suit  in  it,  have  once  at- 
tached, that  right  cannot  be  arrested  or  taken  away  by  proceedings  in  another 
ooarL"    *^  Neither  can  one  take  the  property  from  the  custody  of  the  other  by 
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replevin,  or  any  other  process;  for  this  woald  produce  a  conflict  extreme! j 
embarrassing  to  the  administration  of  jastice." 

§  259.  J)iacuMfon  of  appareuUy  contrary  aut/iorUiea. 

The  case  of  Slocam  v.  May  berry,  2  Wheat,  2,  has  been  referred  to  as  hold- 
ing a  different  doctrine  from  that  maintained  by  the  plaintiif  in  error  in  the 
present  case.  We  have  examined  the  case  attentively,  and  are  satisfied  that 
this  is  a  misapprehension.  There  was  no  interference  there  with  goods  seized 
under  the  process  of  a  federal  court,  and  in  the  custody  of  the  marshal,  nor 
any  attempt  to  draw  questions  involved  in  a  suit  instituted  in  a  federal  court 
into  a  state  court  for  decision.  It  is  quite  apparent  from  the  opinion  of  the 
court,  if  this  had  been  the  question  before  it,  what  would  have  been  its  de- 
cision. Chief  Justice  Marshall  observed:  '*  Any  intervention  of  a  state  author- 
ity, which,  by  taking  the  thing  seized  out  of  the  possession  of  the  officer  of  the 
United  States,  might  obstruct  the  exercise  of  this  jurisdiction,  would,  unques- 
tionably, be  a  violation  of  the  act;  and  the  federal  court  having  cognizance  of 
the  seizure,  might  enforce  a  redelivery  of  the  thing  b}'  attachment  or  other 
summary  process  against  the  parties  who  should  divest  such  a  possession.  The 
party  supposing  himself  aggrieved  by  a  seizure  cannot,  because  he  considers  it 
tortious,  replevy  the  property  out  of  the  custody  of  the  seizing  officers,  or  of 
the  court  having  cognizance  of  the  cause."  The  reason  why  the  replevin  of  the 
cargo  in  the  state  court  was  maintained  was,  that  the  vessel  only  was  seized 
by  the  officer,  and  not  the  cargo,  and  the  latter  was  not,  therefore,  within  the 
protection  of  the  prmciple  announced. 

Hfference  was  made,  also,  on  the  argument  in  the  present  case,  to  an  opin- 
ion expressed  by  Chancellor  Kent,  in  his  Commentaries  (vol.  1,  p.  410),  as  fol- 
lows: ^^  If  the  officer  of  the  United  States  who  seizes,  or  the  court  which  awards 
the  process  to  seize,  has  jurisdiction  of  the  subject-matter,  then  the  inquiry  into 
the  validity  of  the  seizure  belongs  exclusively  to  the  federal  courts.  But  if 
there  be  no  jurisdiction  in  the  instance  in  which  it  is  asserted,  as  if  a  marshal 
of  the  United  Slates,  under  an  execution  in  favor  of  the  United  States  against 
A.,  should  seize  the  person  or  property  of  B.,  then  the  state  courts  have  juris- 
diction to  protect  the  person  and  the  property  so  illegally  invaded.'' 

The  error  into  which  the  learned  chancellor  fell,  from  not  being  practically 
familiar  with  the  jurisdiction  of  the  federal  courts,  arose  from  not  appreciating, 
for  the  moment,  the  effect  of  transferring  from  the  jurisdiction  of  the  federal 
court  to  that  of  the  state  the  decision  of  the  question  in  the  example  given;  for 
it  is  quite  clear,  upon  the  principle  stated,  the  jurisdiction  of  the  former,  and 
the  validity  and  effect  of  its  process,  would  not  be  what  the  federal,  but  state, 
court  might  determine.  No  doubt,  if  the  federal  court  had  no  jurisdiction  of 
the  case,  the  pnx^ess  would  be  invalid,  and  the  seizure  of  the  property  illegal, 
for  which  the  aggrieved  party  is  entitled  to  his  remedy.  But  the  question  is, 
which  tribunal,  the  federal  or  state,  possesses  the  power  to  determine  the  ques- 
tion of  jurisdiction  or  validity  of  the  process?  The  effect  of  the  principle  stated 
by  the  chancellor,  if  admitted,  would  be  most  deep  and  extensive  in  its  opera- 
tion uix)n  the  jurisdiction  of  the  federal  court,  as  a  moment's  consideration  will 
show.  It  would  draw  after  into  the  state  courts,  not  only  all  questions  of  the 
liability  of  property  seized  upon  mesne  and  final  process  issued  under  the 
authority  of  the  federal  courts,  including  the  admiralty,  for  this  court  can  be  no 
exception,  for  the  purposes  for  which  it  was  seized,  but  also  the  arrests  upon 
mesne,  and  impnsoumeut  upon  fiual,  process  of  the  person  in  both  civil  and 

64 


CONFLICTING  AND  CONCURRENT  JURISDICTION.  §  2€0. 

criminal  cases,  for  in  every  case  the  question  of  jurisdiction  could  be  made;  and 
until  the  power  was  assumed  by  the  state  court,  and  the  question  of  jurisdic- 
tion of  the  federal  court  was  heard  and  determined  by  it,  it  could  not  be  known 
whether  in  the  given  case  it  existed  or  not.  We  need  scarcely  remark,  that  no 
government  could  maintain  the  administration  or  execution  of  its  laws,  civil  or 
criminal,  if  the  jurisdiction  of  its  judicial  tribunals  were  subject  to  the  deter- 
mination of  another.  But  we  shall  not  pursue  this  branch  of  the  case  further. 
We  regard  the  question  as  settled,  at  least  as  earlj'^  as  5  Cranch,  115,  United 
States  V.  Peters,  familiarly  known  as  the  Olmstead  case,  and  which  is  historical, 
that  it  belongs  to  the  federal  courts  to  determine  the  question  of  their  own 
jurisdiction,  the  ultimate  arbiter,  the  supreme  judicial  tribunal  of  the  nation, 
and  which  has  been  recently  reaffirmed,  after  the  most  careful  and  deliberate 
consideration,  in  the  opinion  of  the  present  chief  justice,  in  the  case  of  the 
United  States  v.  Booth,  21  How.,  506. 

§  260.  A  bill  rnay  he  filed  in  the  federal  court  to  regulate  judgments  at  law 
in  the  same  court  without  reference  to  citizenship  of  the  parties, 

II.  Another  misapprehension  under  which  the  counsel  for  the  defendant  in 
error  labors,  and  in  which  the  court  below  fell,  was  in  respect  to  the  appropriate 
remedy  of  the  plaintiffs  in  the  replevin  suit  for  the  grievance  complained  of. 
It  was  supposed  that  they  were  utterly  remediless  in  the  federal  courts,  inas- 
much as  both  parties  were  citizens  of  Massachusetts.  But  those  familiar  with^ 
the  practice  of  the  federal  courts  have  found  no  difficulty  in  applying  a  rem- 
edy, and  one  much  more  efiFectual  than  the  replevin,  and  more  consistent  with 
the  order  and  harmony  of  judicial  proceedings,  as  may  be  seen  by  reference  to 
the  following  cases:  Pennock  v.  Coe,  23  How.,  117;  Que  v.  The  Tide  Water 
Canal  Co.,  24  Ilow.,  257;  12  Peters,  164;  8  id.,  1;  5  Cranch,  288.  The  prin- 
ciple is,  that  a  bill  tiled  on  the  equity  side  of  the  court  to  restrain  or  regulate 
judgments  or  suits  at  law  in  the  same  court,  and  thereby  prevent  injustice,  or 
an  inequitable  advantage  under  mesne  or  final  process,  is  not  an  original  suit, 
bnt  ancillary  and  dependent,  supplementary  merely  to  the  original  suit,  out  of 
which  it  had  arisen,  and  is  maintained  without  reference  to  the  citizenship  or 
residence  of  the  parties. 

The  case  in  8  Peters,  1,  which  was  among  the  first  that  came  before  the 
court,  deserves,  perhaps,  a  word  of  explanation.  It  would  seem  from  a  remark 
in  the  opinion,  that  the  power  of  the  court  upon  the  bill  was  limited  to  a  case 
between  the  parties  to  the  original  suit.  This  was  probably  not  intended,  as 
any  party  may  file  the  bill  whose  interests  are  affected  by  the  suit  at  law.  In 
the  case  of  Pennock  «.  Coe,  the  bill  was  filed  by  the  mortgagee  of  the  railroad 
company,  in  trust  for  the  bondholders,  answering  to  the  position  of  the  plaint- 
iffs in  the  replevin  suit  in  the  case  before  us.  Gue  v.  The  Tide  Water  Canal 
Company,  decided  at  this  term,  is  an  instructive  case  upon  this  subject,  in 
which  the  chief  justice  suggests  the  difficulties  of  a  court  of  law  dealing  with 
this  description  of  property  with  a  proper  regard  to  the  rights  of  all  concerned. 
In  that  case  the  bill  was  filed  on  the  equity  side  of  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland,  to  restrain  a  sale  of  the  defendant's 
property  on  execution.  Gue,  the  judgment  creditor,  was  a  resident  of  Pennsyl- 
vania. 

We  shall  not  look  into  the  questions  raised  upon  the  mortgage,  whether  exe- 
cuted by  the  proper  authority,  or  if  it  was,  whether  it  covered  after-acquired 
property,  as  not  material  to  the  case  before  us.    The  latter  question  was  fully 
examined  in  this  court  in  the  case  above  referred  to  of  Pennock  v.  Coe.. 
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Neither  shall  we  inqaire  into  the  questions  raised  under  the  attachment  laws 
of  Massaohnsetts,  as  they  are  unimportant  in  our  view  of  the  case.  Upon  the 
whole,  after  the  fullest  consideration  of  the  case,  and  utmost  respect  for  the 
learning  and  ability  of  the  court  below,  we  are  constrained  to  differ  from  it 
and  reverse  the  judgment 

AMY  V.  THE  SUPERVISORS. 
(llWaUace,  186-180.    1870.) 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Iowa.  The  plaintiff  in  error  was  the  plaintiff  in  the 
court  below.  The  declaration  contains  two  counts.  The  first  count  alleges  sub- 
stantially that  the  plaintiff  recovered  a  judgment  against  the  county  of  Des 
Moines  in  the  said  circuit  court;  that  afterwards  such  proceedings  were  had 
that  a  peremptory  writ  of  mandamvs  was  issued  from  that  court  and  duly 
served  upon  the  defendants  as  supervisors  of  said  county,  whereby  they  were 
commanded  to  levy  a  tax  sufficient  to  pay  the  judgment  and  costs;  that  in 
September,  1868,  it  was  their  duty  to  levy  such  a  tax,  and  that  they  neglected 
to  do  so,  whereby  the  plaintiff  sustained  damage  to  the  amount  of  $12,108.08. 
The  second  count  sets  forth  substantially  the  same  facts;  and,  further,  the 
provisions  of  the  code  of  Iowa  prescribing  the  ()uty  of  the  defendants,  as 
supervisors,  under  such  circumstances,  and  declaring  that  a  failure  on  their 
part  to  perform  the  duty  enjoined  should  render  them  personally  responsible 
for  the  debt.  It  is  further  averred  in  this  count  that  the  judgment  is  in  full 
force  and  unsatisfied,  and  that  the  defendants  have  levied  no  tax  and  made  no 
provision  for  its  payment,  and  that  the  plaintiff  is  thereby  damaged  in  the  sum 
stated  in  the  first  count. 

The  defendants,  by  their  answer,  set  up  three  defenses:  (1)  Nil  debet. 
(2)  That  the  district  court  of  Des  Moines  county  had  enjoined  them  from  levy- 
ing a  ta^t  to  pay  the  judgment;  that  they  were  nevertheless  proceeding  to  levy 
such  tax  when  they  were  attached  by  order  of  that  court  for  contempt  of  its 
process,  and  compelled  to  give  bonds  to  answer  said  charge  of  contempt  and 
to  obey  the  injunction,  and  that  those  bonds  were  still  in  force  and  obligatory 
upon  them.  (3)  That  before  the  peremptory  writ  of  mandamtis  was  issued  the 
legislature  of  Iowa  repealed  the  statutory  provision,  whereby  they  were  made 
individually  liable  for  the  delinquency  charged  against  them,  and  that,  by  rea- 
son of  such  repeal,  they  are  not  so  liable. 

The  plaintiff  demurred  to  the  answer.  The  court  overruled  the  demurrer 
and  gave  judgment  for  the  defendants.  The  counsel  for  the  plaintiff  in  error 
has  filed  an  able  and  elaborate  brief.  None  has  been  submitted  in  behalf  of 
the  defendants.    A  few  remarks  will  be  sufficient  to  dispose  of  the  case. 

§  261.  State,  court  cannot  nullify  an  order  of  a  federal  court 

The  circuit  court  had  authority  to  issue  the  writ  of  mandamus.  It  was  the 
process  resorted  to  by  the  plaintiff  to  procure  satisfaction  of  his  judgment. 
The  state  court  was  powerless  to  prevent  its  execution.  In  so  far  as  concerned 
the  process  in  question  the  injunction  was  a  nullity.  In  such  cases  the  two 
sets  of  tribunals— state  and  national  —  are  as  independent  as  they  are  sepa- 
rate. Neither  can  impede  or  arrest  any  action  the  other  may  take,  within  the 
limits  of  its  jurisdiction,  for  the  satisfaction  of  its  judgments  and  decrees. 
Where  either  is  in  possession  of  the  res  sought  to  be  reached,  the  process 
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of  the  other  must  pause  until  that  possession  has  terminated.  But  this  rule 
has  no  application  in  the  case  before  us.  These  principles  are  a  part  of  the 
checks  and  balances  of  our  dual  and  combined  polity,  and  are  indispensable  to 
the  harmonious  and  beneficial  working  of  the  system.  If  the  ground  assumed 
by  the  state  court  in  this  case  can  be  maintained,  the  constitution  of  the  United 
States,  and  the  laws  made  in  pursuance  thereof,  as  regards  their  judicial  ad- 
ministration, instead  of  being  the  supreme  law  of  the  land,  would  be  subordi- 
nated to  the  authority  of  the  courts  of  every  state  in  the  Union.  If  this  writ 
may  be  paralyzed  by  the  injunction  relied  upon,  a  writ  ot  fieri  facias  and  a 
writ  of  lewiri  facias  may  be  defeated  in  the  same  way.  In  point  of  principle 
there  is  no  distinction  between  ihem.  Every  judgment  of  a  court  of  the  United 
States  may  thus  be  rendered  fruitless  of  any  beneficial  result.  These  views  are 
conclusively  maintained  by  Kiggs  v.  Johnson  County,  6  Wall.,  166,  and  the 
principle  involved  has  since  been  reaffirmed  in  the  cases  which  followed,  and 
were  controlled  by  that  judgment. 

§  262.  Tlie  liability  of  a  public  officer  when  the  law  requires  absoltUely  a  min- 
isterial act  to  be  done. 

It  is  not  necessary  to  consider  the  effect  of  the  repeal  of  the  provision  of  the 
code  which  enacted  that  the  delinquent  parties  shall  be  personally  liable.  There 
is  a  common  law  liability  which  was  not  affected  by  the  repeal.  The  statute 
was  only  cumulative  on  the  subject.  The  rule  is  well  settled,  that  where  the 
law  requires  absolutely  a  ministerial  act  to  be  done  by  a  public  officer,  and  he 
neglects  or  refuses  to  do  such  act,  he  may  be  compelled  to  respond  in  damages 
to  the  extent  of  the  injury  arising  from  his  conduct.  There  is  an  unbroken 
current  of  authorities  to  this  effect.  A  mistake  as  to  his  duty  and  honest  in- 
tentions will  not  excuse  the  offender.  The  question  of  the  rule  by  which  the 
measure  of  damages  is  to  be  ascertained  is  not  before  us,  and  we  do  not  feel 
called  upon  to  express  any  opinion  upon  the  subject.  The  defenses  set  up  in 
the  answer  of  the  defendants  are  clearly  bad.  The  demurrer  should  have  been 
sustained. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  will  be  remanded 
with  instructions  to  that  court  to  proceed  in  conformity  to  this  opinion. 

RUGGLES  r.  SIMONTON. 
(Circuit  Court  for  Wisconsin:  8  Bissell,  825-881.    1872.) 

Statement  of  Facts. —  Proceeding  in  equity  by  the  complainants,  mortgagees 
of  the  real  and  personal  property  of  the  Southern  Minnesota  Eailroad  Co.,  to 
restrain  the  defendant,  the  sheriff  of  La  Crosse  county,  Wisconsin,  from  selling 
certain  cars,  etc.,  of  said  company,  under  execution  issued  upon  a  judgment  ob- 
tained against  it  in  the  state  circuit  court  by  the  other  defendants  herein.  An 
ex  parte  order  was  made  on  the  filing  of  the  bill.  There  was  a  demurrer  to  the 
bill  for  want  of  jurisdiction,  and  a  motion  to  set  the  order  aside. 

Opinion  by  Hopkins,  J. 

The  motion  of  the  defendants  to  set  aside  said  order  has  been  very  elaborately 
argued  by  the  learned  counsel  for  the  respective  parties,  embracing  a  full  dis- 
cussion of  all  the  main  questions  presented  in  the  bill.  The  conclusions  arrived 
at  obviate  an  extended  notice  of  all  the  questions  discussed.  The  counsel  for 
the  complainant  relied  upon  the  case  of  Pennock  v.  Coe,  23  How.,  117,  as  anal- 
ogous, and  as  sustaining  the  right  of  the  complainants  to  the  relief  sought^ 
That  case  presents  very  much  the  same  questions  as  this,  except  that  in  that 
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case  the  property  had  been  levied  upon  by  the  marshal  of  that  court,  and  by 
virtue  of  its  process,  instead  of  by  the  sheriff  of  a  state  court,  which  the  de- 
fendants' counsel  insists  distinguishes  it  from  this  case,  and  renders  it  in- 
applicable, and  not  authoritative  upon  the  leading  point  raised  by  him  here. 

If  this  court  has  the  right,  within  the  legitimate  exercise  of  its  jurisdiction, 
to  restrain  the  sale  of  property  in  the  possassion  of  a  sheriff,  under  execution 
from  a  state  court,  to  the  same  extent  as  it  has  to  restrain  the  marshal  from 
selling  under  process  from  this  court,  then  I  think  that  case  decisive  of  this. 
It  holds  that  a  mortgage  is  valid  upon  after-acquired  property;  that  such  mort- 
gage takes  elfect  upon  such  property  when  put  upon  the  road;  that  a  bill  in 
equity  to  restrain  the  sale  of  a  portion  of  the  mortgaged  property  is  a  proper 
remedy  by  trustees  under  such  a  mortgage,  and  also  that  a  remedy  at  law  in 
such  a  case  is  not  adequate. 

§  263.  Federal  courts  have  no  authority  to  restrain  a  sale  hy  a  sheriff  under 
process  issued  by  a  state  cx)urt. 

But  conceding  all  these  questions  relating  to  the  merits  of  the  case  to  have 
been  decided  in  that  case  in  favor  of  the  complainants,  the  important  question 
raised  in  this,  as  to  whether  this  court  has  the  right  to  enjoin  the  sheriff  of  the 
state  court  from  selling  property  held  by  him  upon  an  execution  issued  out  of 
the  state  court,  was  not,  in  that  case,  presented  nor  decided,  and  its  solution 
depends  upon  different  principles  than  those  passed  upon  in  that  case.  Re- 
plevin would  not  lie  in  this  court  to  take  the  property  in  controversy  out  of  the 
possession  of  the  sheriff.  Freeman  v.  Howe,  24  How.,  450  (§g  255-260,  supra). 
But  it  is  argued  that  trespass  will  lie  in  this  court  against  the  sheriff  for  ille- 
gally taking  the  property,  which  is  undoubteJly  the  case,  and  that  a  bill  in 
equitj''  may  be  maintained  in  any  case  to  restrain  the  tortious  act,  when  tres- 
pass will  lie  where  the  injury  would  be  irreparable.  Such  is  undoubtedly  the 
general  rule,  and  it  is  equally  true  as  a  general  rule  that  replevin  will  lie  where 
trespass  will;  yet  the  court,  in  Freeman  v.  Howe,  supra,  hold  that  replevin 
would  not  lie  in  this  court  in  such  a  case  as  this. 

In  this  cause,  as  in  replevin,  the  question  of  the  conflict  of  jurisdiction  be- 
tween the  state  ai  d  federal  courts  is  presented.  The  officer  of  the  state  court 
has  the  possession  under  the  process  of  the  state  court,  and  is  required  to  exe- 
cute it  by  a  sale,  and  is  amenable  to  the  state  courts  for  its  non-execution.  His 
possession  is  deemed  the  possession  of  that  court  —  a  court  of  concurrent  juris- 
diction with  this,  and  whose  jurisdiction  first  attached  by  the  seizure  of  the 
property  upon  its  process.  But  it  is  said  that  the  process  only  authorized  him 
to  take  the  property  of  the  railroad  company,  and  that  he  had  no  authority 
from  the  court  or  its  process  to  take  complainants'  property,  which  is  true; 
but  that  involves  the  right  to  hold  the  property  under  the  process  until  the 
question  of  the  right  is  determined,  which  can  alone  be  decided  by  the  state 
court,  without  producing  an  extremeh^  hazardous  conflict  of  jurisdiction  in  the 
administration  of  justice.     Taylor  v.  Carryl,  20  How.,  5S3. 

§  264.  Authorities  reviewed. 

It  is  said  in  Peck  v,  Jenness,  7  How.,  625,  "that  neither  (state  nor  federal) 
court  can  take  the  property  from  the  custod}^  of  the  other  by  replevin  or  any 
other  process;"  and  in  PVeeman  v.  Howe,  supra,  that  "in  order  to  avoid  un- 
seemly collisions  between  them,  the  question  as  to  which  authority  should  for 
the  time  prevail  did  not  depend  upon  the  rights  of  the  respective  parties  to 
the  property  seized,  but  which  jurisdiction  had  first  attached  by  the  seizure  and 
custody  of  the  property  under  its  process;"  and  in  Hagan  v.  Lucas,  10  Pet, 
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400,  the  conrt  say :  "  Property  once  levied  upon  remains  in  the  custody  of  the 
law."  The  principle  deducible  from  these  cases  is  that  a  seizure  or  manual  oc- 
cupation by  an  officer  of  a  state  court,  by  virtue  of  the  process  of  a  state  court, 
cannot  be  disturbed  by  the  federal  court  or  its  officers,  in  order  to  try  the 
rightfulness  of  the  taking  or  possession.  The  case  of  Buck  v.  Colbath,  3  Wall., 
335,  does  not  lay  down  a  different  doctrine.  It  simply  holds  that  trespass  can 
be  maintained  in  state  courts  against  a  marshal  for  wrongfully  taking  the  prop- 
erty of  a  third  party  upon  an  execution;  that  the  process  does  not  protect  him 
in  such  a  case,  as  it  only  directs  him  to  take  the  property  of  the  defendant  in 
the  writ.  That  decision  is  not  in  conflict  with  the  other  decisions  of  the  court 
herein  before  referred  to,  as  in  such  an  action  there  is  no  interference  with  the 
possession  of  the  property  attached,  and  in  that  case  it  is  remarked  that  the 
principle  of  non-interference  ivith  the  possession  of  an  officer  of  another  court 
"is  essential  to  the  dignity  and  just  authority  of  every  court,  and  to  the  com- 
ity which  should  regulate  the  relations  between  all  courts  of  concurrent  juris- 
diction. 

"That  whenever  property  has  been  seized  by  an  officer  of  the  court  by  virtue 
of  its  process  the  property  is  to  be  considered  as  in  the  custody  of  the  court 
and  under  its  control  for  the  time  being,  and  no  other  court  has  a  right  to  in- 
terfere with  that  possession  except  a  court  of  supervisory  authority." 

Such  being  the  settled  doctrine  of  the  federal  courts,  upon  what  principle 
can  it  bo  maintained  that  they  can  interfere  by  injunction  with  the  execution 
of  the  process  of  state  courts.  An  injunction  restraining  the  sale  is  an  inter- 
ference with  the  possession,  and  is  the  assertion  of  a  right  of  control  over  the 
property  in  the  custody  of  another  and  independent  court  of  concurrent  juris- 
diction, as  derogatory  to  its  dignity  and  authority  as  a  manual  taking  would 
be.  While  property  remains  in  the  custody  of  a  court,  taken  by  virtue  of  its 
process,  that  court  must  have  the  exclusive  control  of  it,  especially  as  against  a 
court  of  another  jurisdiction.  This  is  absolutely  essential  to  the  harmonious 
exercise  of  our  intricate  system  of  state  and  federal  jurisprudence.  If  this 
court  can  interfere  by  injunction  to  restrain  the  execution  of  the  process  of  the 
state  courts,  the  state  courts  can  retaliate  and  enjoin  parties  from  proceeding 
in  this  court,  and  in  that  way  defeat  absolutely  the  right  of  suitors  to  proceed 
ia  any  court.  Such  a  state  of  things  would  be  intolerable,  and  to  avoid  such 
conflict  the  federal  and  state  courts  should  refrain  altogether  from  interfering 
With  the  possession  of  property  in  the  custody  of  the  other,  and  from  all  attempts 
to  control  or  investigate  the  right  to  hold  such  possession,  as  their  judgments 
could  not  be  enforced,  if  differing  from  those  of  the  court  having  the  custody, 
without  bringing  on  the  conflict  so  much  to  be  deprecated. 

§  265,  A  sale  by  a  sheriff  upon  execution  is  a  proceeding  in  a  state  courts  within 
the  act  of  congress. 

The  act  of  congress  of  March  2,  1793  (I  Statutes  at  Large,  335,  section  5), 
forbids  the  granting  of  an  injunction  to  stay  proceedings  in  a  state  court.  This, 
as  construed  in  Diggs  v.  Wolcott,  4  Cranch,  179;  Watson  v,  Jones,  13  Wall., 
679,  and  Peck  v.  Jenness,  supra^  is  conclusive  against  the  authority  of  this 
court  to  grant  an  injunction  to  stay  the  sale  of  the  property  by  the  sheriff  upon 
the  execution  by  virtue  of  which  he  seized  and  holds  it.  A  sale  by  a  sheriff 
upon  execution  of  property  seized  by  him  is  a  "  proceeding"  in  the  state  court 
within  the  meaning  and  prohibition  of  the  act  above  mentioned.  As  this 
point  is  fatal  to  the  continuance  of  the  order  staying  proceedings,  the  motion  of 
defendant  is  granted,  and  the  order  set  aside  and  vacated.    The  right  of  United 
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States  district  courts  sitting  in  bankruptcy  to  stay  proceedings  in  suits  against 
the  bankrupt  and  his  property  rests  upon  other  grounds  which  are  not  necessary 
to  be  stated  here.  This  decision  may  result  in  the  dismissal  of  the  bill  upon  the 
defendant's  demurrer,  unless,  under  the  general  prayer  for  other  relief,  the  court 
can  enter  a  decree  other  than  of  perpetually  enjoining  the  sheriflE  from  selling 
upon  the  execution. 


UNITED  STATES  v.  DANTZLER. 
(Circuit  Court  for  Mississippi:  8  Woods,  719-724.    1877.) 

Statement  of  Facts. —  Certain  property  had  been  seized  by  the  sheriGF  on  a 
writ  of  replevin  from  a  state  court,  and  after  it  had  been  delivered  to  the  claim- 
ant upon  a  forthcoming  bond,  it  was  seized  by  the  marshal.  A  rule  was  made 
upon  him  to  show  cause  why  he  should  not  deliver  it  up. 

Opinion  by  Hill,  D.  J. 

The  grounds  upon  which  the  rule  is  based  are,  that  before  the  seizure  was 
made  by  the  marshal,  the  state  of  Mississippi  had  sued  out  of  the  circuit  court 
of  the  county  of  Jackson,  in  this  state,  a  writ  of  replevin  against  the  said  de- 
fendant, by  virtue  of  which  the  same  logs  and  lumber  were  seized  by  the  sheriff, 
and  that  under  the  provisions  of  the  replevin  law  of  the  state,  the  defendant 
had  executed  a  forthcoming  bond,  with  sureties  conditioned  for  the  forthcoming 
of  said  property,  to  abide  the  judgment  of  the  court  in  said  suit,  and  that  the 
property  was  so  in  his  possession,  under  said  bond,  at  the  time  of  the  seizure 
by  the  marshal,  under  the  process  from  this  court. 

§  266.  Where  a  state  court  has  custody  of  property  by  its  process^  a  federal 
court  cannot  take  ity  and  vice  versa* 

There  is  no  controversy  as  to  the  facts  stated;  the  only  question  being 
whether  or  not  the  property  so  held  by  the  defendant  was  subject  to  seizure  by 
the  marshal  under  the  writ  of  replevin  in  his  hands,  the  validity  of  both  re- 
plevin writs  being  admitted.  It  has  been  a  well  settled  rule,  since  the  founda- 
tion of  the  federal  government,  that  when  property  is  legally  in  possession  of 
the  officers  of  the  state  courts,  it  will  not  be  disturbed  by  the  officers  of  the 
federal  courts,  and  that  when  legally  in  possession  of  the  officers  of  the  federal 
courts,  it  will  not  be  interfered  with  by  officers  of  the  state  courts.  Any  other 
rule  would  lead  to  conflicts,  and  mar  the  much  desired  harmonious  action  of 
our  complex  system  of  government. 

§  267.  Property  delivered  to  a  claimant  on  his  forthcoming  bond  by  an  officer 
is  still  in  the  custody  of  the  court. 

The  important  question  to  be  considered  is,  whether  or  not  the  property, 
after  it  was  released  to  the  defendant  upon  his  forthcoming  bond,  was  still  in 
the  custody  of  the  circuit  court  of  Jackson  county.  The  bond  is  conditioned 
that  the  property  shall  be  forthcoming  to  abide  the  judgment  qf  the  court,  if 
adjudged  to  belong  to  the  plaintiff,  and  if  default  is  made  therein,  to  pay  its 
value  and  the  damages  sustained  by  the  plaintiff,  and  costs  of  suit.  Section 
1535  of  the  code  of  Mississippi  provides  that,  if  the  property  is  in  possession  of 
the  losing  party,  the  execution  shall  command  the  sheriff  to  take  the  property 
in  controversy,  if  the  same  may  be  had,  and  deliver  the  same  to  the  successful 
party;  and,  if  not  to  be  had,  that  he  make  the  value  thereof,  together  with  the 
damages  and  costs,  of  the  goods,  chattels,  lands  and  tenements  of  the  party, 
and  his  sureties  against  whom  the  judgment  is  rendered,  or  the  successful  party 
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may  have  his  distringas  to  compel  the  delivery  of  the  property,  together  with 
a  ^fieri  facias  for  the  damages  and  costs. 

§  268.  Distinction  between  possession  wider  a  writ  of  replevin  and  under  a 
writ  of  attachment  or  fieri  facias. 

There  are  several  adjudicated  cases  by  the  supreme  court  of  this  state  recog- 
nizing the  right  of  a  claimant  to  personal  property  to  institute  his  action  of 
replevin,  and  have  the  property  seized  and  taken  out  of  the  possession  of  a 
levying  officer  under  writs  of  attachment  or  fieri  fa^ciasy  though  issued  out  of 
different  state  courts.  But  no  case  is  found  where  it  has  been  taken  out  of  the 
possession  of  an  officer  holding  under  a  writ  of  replevin.  The  reason  given 
for  permitting  the  seizure  of  the  property  in  the  possession  of  an  officer  hold- 
ing under  a  writ  of  attachment  or  fieri  facias  is  that  the  officer  levying  the 
process  is  direttid  to  levy  only  on  the  defendant's  property,  and  the  writ  con- 
sUtntes  the  officer  the  judge  of  what  property  belongs  to  the  defendant;  and 
if  he  seizes  property  belonging  to  any  one  else,  his  process  is  no  protection  to 
him,  and  he  becomes  liable,  as  a  wrong-doer,  like  any  one  else.  The  same  doc- 
trine is  held  by  the  supreme  court  of  the  United  States  in  the  case  of  Buck  v. 
Colbath,  3  Wall,  834.  In  that  case,  Mr.  Justice  Miller,  in  delivering  the  opin- 
ion of  the  court,  draws  very  clearly  the  distinction  between  the  two  classes  of 
process,  and  holds  that  the  officer  levying  the  writ  of  attachment  or  fi^eri  faciasy 
being  constituted  the  judge  of  what  property  belongs  to  the  defendant,  must 
act  at  his  own  peril,  and,  if  he  makes  a  mistake,  must  answer  for  it  without 
the  protection  of  the  court  from  which  the  process  issues;  but  when  he  seizes 
the  property  specified  in  his  process  he  is  not  so  liable,  and  will  be  protected 
by  the  court;  he,  however,  must  know  that  it  is  specified  in  the  process,  for  if 
he  makes  a  mistake  and  seizes  that  not  specified,  he  is  liable  as  other  persons. 
In  this  opinion  the  case  of  Hagan  u  Lucas,  10  Pet.,  400,  is  referred  to  and  ap- 
proved. In  the  latter  case  the  facts  were  substantially  these:  Hagan  obtained 
judgment  against  Bynum  &  McDade,  in  the  federal  court  for  Alabama,  upon 
which  execution  was  issued  and  levied  upon  certain  slaves  in  the  possession  of 
Lucas,  as  the  property  of  the  defendants.  Lucas  claimed  the  property,  and 
gave  bond  for  the  trial  of  his  right  to  the  property,  as  provided  by  the  laws  of 
Alabama.  Upon  the  trial  of  this  issue,  it  was  proved  that  the  same  slaves  had 
been  levied  upon  by  execution  issued  upon  judgments  in  the  circuit  court  of 
Montgomery  county,  Alabama,  in  favor  of  different  persons,  and  Lucas  claim- 
ing them,  gave  bond  as  provided  by  statute,  for  their  delivery  to  the  sheriff  to 
answer  the  judgment  of  the  court,  should  the  right  be  decided  adversely  as  to 
him  upon  the  trial  of  the  right  of  property  in  that  court.  This  case  being 
removed  by  writ  of  error  to  the  supreme  court,  the  judgment  of  the  court 
below  was  affirmed,  the  court  holding  that  the  slaves,  when  in  the  possession 
of  Lncas,  under  his  forthcoming  bonds,  were  not  liable  to  seizure  by  the  mar- 
shal, and  that  his  levy  was  void;  holding,  further,  that  when  seized  by  the 
marshal  they  were  still  in  the  custody  of  the  state  court;  that  the  possession 
of  Lucas  was  the  possession  of  the  sheriff,  and  that  property  in  possession  of 
one  court  cannot  be  disturbed  by  an  officer,  under  process,  from  another  court, 
and  especially  by  one  holding  his  authority  from  a  different,  source.  The  same 
rule  is  held  in  Taylor  v.  Carryl,  20  How.,  683,  and  in  Freeman  v.  Howe,  24 
How.,  460  (§§  256-260,  supra) ;  the  rule  laid  down  in  Hagan  v.  Lucas  being  re- 
ferred to  and  approved  in  both  cases  as  the  settled  doctrine  of  the  supreme 
court  on  this  question. 
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§  269.  The  position  of  the  United  States  as  plaintiff  is  not  better  than  thai  of 
a  citizen. 

The  rule  thus  laid  down  by  the  supreme  court  is  binding  upon  this  court, 
and  under  it  the  levy  made  by  the  marshal  in  this  case  must  be  held  as  with- 
out authority  and  void,  unless  the  position  taken  by  the  district  attorney,  and 
ably  and  ingeniously  pressed,  be  correct,  which  is,  that  admitting  the  rule  as 
stated,  it  does  not  apply  to  a  case  where  the  United  States  are  plaintiffs,  in  a 
suit  in  one  of  their  own  courts;  that  in  such  case  the  federal  court  is  not  one 
of  concurrent  jurisdiction  with  the  state  court,  but  of  paramount  jurisdiction,- 
and  that  the  United  States  have  a  right  to  resort  to  their  own  courts  to  enforce 
their  rights.  That  they  do  possess  this  right  is  uncontroverted,  but  I  am  of 
opinion  that  when  the  United  States  bring  suit  against  a  citizen  for  the  en- 
forcement of  any  real  or  supposed  right,  they  can  claim  nothing  which  is  not 
equally  the  right  of  the  citizen  against  whom  the  suit  is  prosecuted,  and  that 
where  a  state  is  a  party  the  same  rule  will  be  applied. 

There  is  scarcely  a  conceivable  case  in  whicli  the  United  States  have  not 
ample  redress  in  their  own  courts  for  the  enforcement  of  any  right,  legal  or 
equitable,  without  interfering  with  the  jurisdiction  of  the  state  courts.  The 
writ  of  replevin  provided  by  the  law  of  this  state,  was  not  in  force  in  this 
court  until  recently  adopted  by  rule  of  this  court.  Bafore  then,  the  United 
States  were  only  entitled  to  an  action  of  trover  or  trespass,  and  could  not 
have  seized  this  property  until  after  judgment.  These  actions  are  still  afforded 
to  the  United  States,  and  may  be  prosecuted  without  any  interference  with  the 
state  court,  or  its  possession  of  the  property  in  controversy. 

If  the  person  holding  the  property  under  such  bond,  or  a  purchaser  under 
him,  is  about  to  remove  the  same  from  the  jurisdiction  of  this  court,  upon  bill 
tiled  alleging  the  right  of  the  United  States  to  the  property,  the  pendency  of 
the  suit,  and  the  insolvency  of  the  defendant,  an  injunction  will  be  granted  to 
prevent  the  removal  of  the  property  beyond  the  jurisdiction  of  the  court.  So 
soon  as  the  litigation  is  ended  in  the  state  court,  the  property  may  be  seized  if 
the  defendant  is  successful,  or  if  the  plaintiff  succeed,  it  may  still  be  pursued 
by  the  writ  of  replevin,  or  other  remedy.  Any  risk  which  the  United  States 
may  run  by  reason  of  not  getting  immediate  possession  would  not  equal  the 
injury  that  would  result  from  the  conflict  of  jurisdiction  to  which  the  doctrine 
contended  for  by  the  district  attorney  would  lead.  For  it  must  be  remembered 
that  it  would  authorize  the  seizure  of  the  property  in  the  possession  of  the  sher- 
iff, as  well  as  any  one  else. 

It  must  be  admitted  that  there  are  cases  in  which  the  ends  of  justice  would 
be  promoted  by  allowing  property  seized  under  one  writ  of  replevin  to  be  taken 
out  of  the  possession  of  the  seizing  officer  by  virtue  of  another  writ  of  re- 
plevin, as  in  case  of  attachment  and  fieri  facias^  especially  as  our  act  of 
replevin  does  not  allow  third  parties,  claiming  the  property,  to  interfere.  To 
enable  this  to  be  done,  in  one  or  more  states  it  is  allowed  by  statute;  but 
that  it  requires  an  enabling  statute  to  permit  it  to  be  done  is  a  strong  argu- 
ment that  without  it  it  cannot  be  done,  and  none  such  exists  in  this  state.  A 
very  careful  consideration  of  all  the  arguments  and  authorities  adduced  sat- 
isfies me  that  this  seizure  was  unauthorized  and  void;  therefore,  the  marshal 
will  release  the  property  and  deliver  it  to  the  defendant,  and  it  is  so  ordfered. 
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EVANS  V.  PACK. 
(Circuit  Court  for  Michigan:  3  Flippin,  267-274.    1878.) 

Statement  of  Facts. —  Evans  recovered  a  judgment  in  this  court  against  Cua- 
ningham,  Haines  &  Co.,  and  an  execution  issued  which  was  levied  by  the  mar- 
shal upon  certain  property  claimed  by  Pack.  The  property  was  sold,  and  Pack 
sued  the  marshal  and  Evans  in  a  state  court.  Thereupon  this  bill  was  filed  to 
enjoin  Pack  from  proceeding  in  that  suit,  alleging  that  the  conveyances  under 
which  Pack  claimed  as  assignee  of  Cunningham,  Haines  &  Co.  were  fraudulent 
and  void.  An  order  restraining  Pack  and  his  counsel  from  proceeding  was  duly 
issued,  but  was  disregarded  and  judgment  was  obtained  by  Pack.  A  motion  was 
made  to  commit  Pack  and  his  counsel  for  disobeying  the  order  of  the  court, 
and  another  motion  to  set  aside  the  order  referred  to. 

§  2  7  0.  A  state  eouH  cannot  actually  interfere  with  the  possession  of  goods  by 
a  inarslial^  hut  may  take  jurisdiction  of  an  action  of  trover  or  trespass  against 
him  in  respect  of  the  same  goods. 

Opinion  by  Bkown,  J. 

This  case  involves  the  important  question  whether  this  court  has  jurisdiction 
to  enjoin  the  prosecution  of  an  action  in  a  state  court,  against  the  marshal  of 
this  court,  for  taking  the  goods  of  one  person  upon  execution  against  another. 
That  the  possession  of  the  marshal  of  goods  seized  under  an  execution  can- 
not lawfully  be  disturbed  by  an  oflGlcer  of  the  state  court  acting  under  a  writ  of 
replevin  or  other  analogous  process  was  settled  in  Freeman  v,  Howe,  24  How., 
450  (§§  255-260,  supra)  —  a  decision  since  repeatedly  affirmed  by  the  supreme 
court,  and  universally  acquiesced  in  by  the  state  courts.  It  is  equally  well  settled 
that  the  state  courts  may  entertain  jurisdiction  of  an  action  of  trover  or  tres- 
pass against  a  marshal,  for  taking  the  goods  of  a  third  party  upon  a  writ  of 
execution.  Back  v.  Colbath,  3  Wall.,  334.  The  substance  of  these  decisions 
is  that,  while  the  possession  of  the  marshal  cannot  be  disturbed,  he  enjoys  no 
immunity  from  prosecution  in  an  action  for  the  value  of  the  goods  taken. 

§  271.  Freeman  v.  Uowe  and  BncTc  v,  Colbath  stated  and  explained. 

It  is  admitted  that  under  the  Revised  Statutes,  section  720,  the  judicial  power 
of  the  federal  courts  does  not  extend  to  the  staying  of  proceedings  in  a  state 
court,  except  in  cases  arising  under  the  bankrupt  act.  It  is  claimed,  however, 
that  this  section  has  no  application  to  injunction  bills  which  are  merely  ancillar}'' 
to  suits  at  law;  that  every  court  is  bound  to  protect  its  officers  in  the  execu- 
tion of  its  process;  that  having  first  obtained  jurisdiction  of  the  case,  this 
court  has  the  right  to  decide  every  question  arising  therein;  that  the  defend- 
ants whose  property  the  marshal  is  alleged  to  have  unlawfully  seized  might 
have  applied  to  this  court  for  a  release  of  the  same  and  obtained  full  protection 
of  their  rights;  that  having  elected  to  sue  in  the  state  court,  which  is  admitted 
to  have  jurisdiction  of  such  suit,  the  option  still  remains  with  this  court  to 
allow  the  suit  to  proceed,  or  interfere  by  injunction  and  withdraw  it  from  the 
cognizance  of  the  state  court.  Certain  expressions  in  the  case  of  Freeman  v. 
Howe  seem  to  support  this  contention,  but  these  remarks  were  thrown  out  by 
way  of  dictum^  and  were  subsequently  criticised  in  Buck  v.  Colbath,  3  Wall., 
334,  344.  All  that  was  decided  in  Freeman  v.  Howe  was,  that  property  which 
had  been  seized  by  the  marshal  on  an  execution  from  the  federal  court  could 
not  be  replevied  by  a  mortgagee  or  other  claimant  through  the  instrumentality 
of  a  state  courL  In  other  words,  that  the  marshal  was  entitled  to  be  protected 
in  \m  possession  of  the  property.    The  contest  related  solely  to  the  possession 
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of  the  goods  seized,  and  there  was  no  necessity  of  examining  into  the  question 
bow  far  another  court  might  go  in  passing  upon  the  title.  The  court  did  not 
even  decide  that  the  state  court  or  the  plaintiff  therein  might  be  enjoined  from 
prosecuting  the  suit  in  replevin,  as  the  case  arose  upon  a  writ  of  error  to  the 
supreme  court  of  Massachusetts.  It  is  left  to  inference,  however,  that  the 
marshal  might  lawfully  resist  by  force  the  execution  of  any  process  which  was 
designed  to  wrest  from  him  the  possession  of  the  property. 

That  nothing  more  was  intended  by  this  decision  is  evident  from  the  subse- 
quent case  of  Buck  v.  Colbath,  3  Wall.,  834,  which  was  also  a  writ  of  error  to 
the  supreme  court  of  Minnesota.  Colbath  sued  Buck  in  one  of  the  courts  of 
Minnesota  in  an  action  of  trespass  for  taking  goods.  Buck  pleaded  in  defense 
that  be  was  a  marshal  of  the  United  States,  and  that,  having  in  bis  hands  a  writ 
of  attachment  against  certain  parties,  he  levied  the  same  upon  the  goods  for 
the  taking  of  which  he  was  now  sued.  The  court  held  the  action  was  properly 
brought.  It  is  true  that  the  marshal  in  his  plea  did  not  aver  that  the  goods 
belonged  to  the  defendants  in  the  writ  of  attachment,  and  relied  solely  upon 
the  fact  that  he  was  marshal,  and  held  the  goods  under  the  writ.  But  the  case 
does  not  seem  to  have  turned  upon  Buck's  failure  to  plead  that  the  goods  seized 
in  fact  belonged  to  the  defendants  in  the  execution.  Indeed  the  court  remarks 
that  the  case  was  like  that  of  Freeman  v.  Howe  in  every  particular,  with  the 
single  exception  that,  in  the  earlier  case,  when  the  marshal  had  levied  the  writ 
of  attachment  on  certain  property,  a  writ  of  replevin  was  issued  against  him 
in  the  state  court  aiid  the  property  taken  out  of  his  possession,  while  in  the 
case  then  under  consideration  the  officer  was  sued  in  trespass  for  the  wrongful 
seizure.  The  distinction  was  clearly  drawn  in  the  case  between  actions  which 
involved  the  possession  of  the  property,  and  those  which  simply  sound  in  dam- 
ages: "Whenever  property  has  been  seized  by  an  officer  of  the  court,  by 
virtue  of  its  process,  the  property  is  to  be  considered  as  in  the  custody  of  the 
court,  and  under  its  control  for  the  time  being;  and  that  no  other  court  has  a 
right  to  interfere  with  that  possession,  unless  it  be  some  court  which  may  have 
a  direct  supervisory  control  over  the  court  whose  process  has  first  taken  posses- 
sion, or  some  superior  jurisdiction  in  the  premises."  Again:  "It  is  only  while 
property  is  in  possession  of  the  court,  either  actually  or  constructively,  that  the 
court  is  bound,  or  professes  to  protect  the  possession  from  the  process  of  other 
courts."  •  ,  •  "  It  is  obvious  that  the  action  of  trespass  against  the  mar- 
shal in  the  case  before  us  does  not  interfere  with  the  principles  thus  laid  down 
and  limited."  Speaking  of  the  liabilities  of  the  marshal  under  a  writ  of  exe- 
cution the  court  further  remarks:  "  He  is  so  liable  to  the  plaintiff,  to  defendant 
or  to  any  third  person  whom  his  erroneous  action  in  the  premises  may  injure. 
And  what  is  more  important  to  our  present  inquiry,  the  court  can  afford  him 
no  protection  against  the  parties  so  injured ;  for  the  court  is  in  no  wise  responsi- 
ble for  the  manner  in  which  he  shall  exercise  that  discretion  which  the  law  re- 
poses in  him,  and  in  no  one  else." 

§  272.  The  federal  court  has  no  power  to  restrain  the  prosecution  of  an  action 
of  trespass  against  a  marshal  in  the  state  court. 

While  the  intimation  in  both  these  cases  is,  that  the  person  whose  property 
is  wrongfully  seized  may  have  redress  by  petition  or  bill  in  equity  in  this  court, 
it  is  equally  clear  he  may  sue  the  officer  in  trespass  or  trover  in  the  state  court, 
and  that  such  court  may  lawfully  entertain  jurisdiction  of  the  suit;  and  if  the 
state  court  may  take  jurisdiction,  I  know  of  no  authority  except  incases  arising 
under  the  bankrupt  act  which  will  justifv  us  in  interfering  with  it.    This  bill 
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clearly  falls  within  the  language  of  section  720,  and  unless  there  is  something 
peculiar  in  the  nature  of  this  case  which  exempts  it  from  the  operation  of  this 
provision,  it  must  be  held  conclusive.  It  is  said  that  the  bill  is  ancillary  to  the 
jurisdiction  of  the  federal  court  in  the  original  suit.  Perhaps  a  bill  to  set 
aside  these  conveyances  might  have  been  entertained,  if  filed  before  the  suit 
was  commenced  in  the  state  court;  but  that  court  having  first  obtained  juris- 
diction of  the  subject-matter,  viz.,  of  the  alleged  fraudulent  transfers,  with 
which  the  original  suit  in  this  court  had  nothing  to  do,  that  jurisdiction  is  ex- 
clusive, r  have  made  diligent  search  for  precedents  to  sustain  injunctions 
against  parties  proceeding  in  state  courts,  but  have  found  none  except  in  cases 
arising  under  the  bankrupt  act,  and  the  courts  have  seemed  to  assume  that  no 
other  exception  existed.  Diggs  v.  Wolcott,  4  Crancb,  179;  Dial  v.  Eeynolds, 
96  U.  S.«  840.  Had  such  jurisdiction  been  supposed  to  exist,  it  would  certainly 
have  been  often  invoked. 

The  restraining  order  in  this  case  was  issued  upon  the  authority  of  Kelogg 
V.  Eussell,  11  B.  R.,  121.  In  this  cause  the  marshal  seized  certain  property 
upon  a  warrant  in  bankruptcy  supposed  to  belong  to  the  bankrupt,  and  trans- 
ferred it  to  the  assignee.  A  suit  having  been  brought  in  the  state  court  against 
the  marshal  for  such  seizure  by  a  party  who  claimed  the  property.  Judge 
Woodruff  entertained  a  bill  against  the  claimant  and  the  bankrupt  to  set  aside 
the  transfer  as  fraudulent,  and  granted  an  injunction  to  restrain  the  further 
prosecution  of  the  suit  commenced  in  the  state  court.  It  is  true  the  learned 
judge  does  not  base  his  allowance  of  the  injunction  on  the  ground  that  the  suit 
was  in  aid  of  the  bankrupt  proceedings,  and  that  it  was  necessary  for  the 
bankrupt  court  in  winding  up  the  estate  to  have  entire  control  of  the  assets 
and  the  power  to  determine  all  collateral  questions  and  controversies  arising  in 
connection  with  the  estate,  but  upon  a  careful  examination  of  the  authorities, 
I  am  satisfied  that  this  is  the  only  ground  upon  which  the  injunction  could  be 
sustained.  I  cannot  accept  the  case  as  authority  for  the  general  proposition 
that  this  court  may  enjoin  the  prosecution  of  an  action  of  trespass  against  the 
marshal  in  all  classes  of  cases. 

§  273.  A  restraining  order ^  which  is  beyond  the  power  of  the  court  to  grants 
is  a  nullity^  not  a  mere  irregularity. 

But  it  is  urged  that,  although  this  restraining  order  may  have  been  improp- 
erly issued,  it  was  still  a  mere  irregularity,  that  the  court  had  jurisdiction  of  the 
case,  and  that  the  defendants  were  bound  to  obey  it  until  it  had  been  regularly 
set  aside.  Had,  then,  the  court  jurisdiction  of  the  case?  Had  it  power  to 
take  cognizance  of,  and  decide  the  case  according  to  the  law,  and  carry  its  sen- 
tence into  execution?  It  is  not  always  easy  to  determine  whether  the  defect 
in  a  bill  is  a  jurisdictional  one  or  not,  and  the  authorities  are  not  altogether  in 
harmony.  Generally  speaking,  I  should  say  that,  if  the  complainant  states 
such  facts  as  preclude  the  possibility  of  granting  the  relief  sought  against  the 
defendant,  the  court  has  no  jurisdiction  of  the  case;  but  if  the  facts  stated 
tend  to  make  a  case  the  court  may  lawfully  proceed  to  hear  and  determine  it. 
The  distinction  is  clearly  stated  in  the  case  of  The  Erie  Railway  Company  v. 
Ramsay,  45  N.  Y.,  637,  644.  *'  Did  the  learned  judge  who  granted  that  order 
have  jurisdiction?  Had  he  the  power  to  sit  in  judgment  upon  the  facts  pre- 
sented to  him  by  the  verified  complaint  in  this  action  and  the  affidavits  accom- 
panying it,  and  to  judge  whether  they  brought  before  him  a  case  demanding 
the  interposition  of  the  provisional  remedy  of  an  injunction  order." 

<<It  must  be  borne  in  mind  that  it  matters  not  whether  he  judged  erroneously 
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as  to  the  necessity  or  propriety  of  its  interposition,  or  whether  the  facts  were 
weak  or  insufficient.  If  the  allegations  contained  in  the  papers  before  him 
tended  to  make  a  case  which,  existing,  ho  bad  the  power  to  enjoin,  then  he  had 
the  power  to  sit  in  judgment  upon  them,  and  to  judge  and  determine  as  to 
their  strength  or  weakness."  The  statute  quoted  in  this  case  expressly  provides 
that  the  court  shall  not  grant  an  injunction  to  stay  proceedings  in  a  state 
court.  In  other  words,  on  no  state  of  facts  which  the  complainant  could  pre- 
sent would  he  be  entitled  to  the  relief  prayed.  What,  then,  can  the  court  be 
called  upon  to  hear  and  dclermine?  In  the  New  York  case  above  cited  the 
court  held  that  there  was  power  of  injunction  to  restrain  proceedings  in  an- 
other equitable  action  in  the  same  court,  and,  therefore,  that  the  justice  had 
the  right  to  judge  between  the  parties  and  pass  upon  the  subject;  in  other 
words,  had  jurisdiction  of  the  case,  and  that  Kamsay  having  disobeyed  it  was 
guilty  at  least  of  a  technical  contempt.  Applying,  however,  these  general 
principles  to  the  facts  in  this  case,  I  feel  clear  that  the  restraining  order  was 
not  merely  irregularly  or  iraprovidently  granted,  but  that  it  fell  within  the 
statute,  and  was,  therefore,  void. 

In  several  cases  where  the  question  of  enjoining  the  action  of  the  state 
courts  has  arisen,  the  court  has  used  language  indicating  that  it  had  no  juris- 
diction of  the  case.  Diggs  v.  Wolcott,  4  Crunch,  179;  Peck  v.  Jenness,  6  How., 
112;  Dial  v.  Reynolds,  96  U.  S.,  340.  The  motion  made  to  commit  for  con- 
tempt must  be  denied  and  the  restraining  order  vacated. 

STEWART  V.  CHESAPEAKE  &  OHIO  CANAL  COMPANY, 
(Circuit  Court  for  Maryland:  4  Hughes,  41-47.    1830.) 

Opinion  by  Bond,  J. 

Statement  ob^  Facts. — This  suit  is  brought  by  Daniel  K.  Stewart,  an  alien, 
as  a  holder  of  the  bonds  issued  by  the  defendant  company,  in  his  own  right, 
and  for  the  benefit  of  such  others  in  like  interest  as  may  come  in  and  support 
the  suit.  The  facts  alleged  and  admitted,  which  are  necessary  to  determine 
the  questions  now  submitted,  are  briefly  these:  The  state  of  Maryland,  desir- 
ing that  a  canal  should  be  built  from  tidewater  to  Cumberland,  in  that  state, 
chartered  the  defendant  corporation  and  became  a  stockholder  in  it  to  the  ex- 
tent of  fifty  thousand  shares,  each  of  the  value  at  par  of  §100.  This  was  about 
five-eighths  of  the  whole  capital  stock.  From  time  to  time,  the  corporation 
being  unable  to  complete  the  canal  with  the  money  received  from  the  subscrip- 
tions to  its  stock,  the  state  loaned  to  it  further  sums  of  money,  to  secure  the  re- 
payment of  which  it  took  mortgages  from  the  defendant  company  upon  all  its 
property,  including  its  tolls  and  revenues.  The  assistance  thus  had  from  the 
state's  liberality  proved  insufficient  to  complete  the  canal  to  Cumberland,  and 
the  state,  being  unwilling  to  assist  the  corporation  further  by  direct  contribu- 
tions of  money,  passed  the  act  of  lS4i,  chapter  281,  by  which  the  defendant 
was  authorized  to  mortgage  its  tolls  and  revenues  to  secure  another  loan  from 
the  public  generally,  for  which  it  was  to  issue  its  bonds  in  an  amount  not  to  ex- 
ceed the  sum  of  $1,700,000,  which  was  to  be  used  to  complete  the  canal  to  Cum- 
berland. And  by  that  statute  it  was  enacted  that  the  rights  and  liens  of  the 
state  upon  the  revenues  of  the  defendant  should  be  "  waived,  deferred  and  post- 
poned "  in  favor  of  the  bonds  issued  under  the  act  of  1844,  chapter  281,  so  as  to 
make  such  bonds  and  the  interest  accruing  thereon  preferred  and  absolute  liens 
on  the  revenues  of  the  defendant  company  until  such  bonds,  with  the  interest 
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tbereoD,  should  be  fully  paid.  And  the  state  further  authorized  the  company, 
by  the  act  referred  to,  to  execute  any  deed,  mortgage,  or  other  instrument  of 
writing  deemed  necessary  or  expedient  to  give  the  fullest  effect  to  the  provis- 
ions of  the  act.  Authorized  by  this  act,  the  defendant  company  issued  the 
bands  mentioned  therein  and  now  in  suit,  and  executed  a  mortgage  .upon  its 
revenues  and  tolls  arising  from  the  entire  and  every  part  of  the  canal,  to  Will- 
iam W.  Corcoran,  of  the  District  of  Columbia,  and  four  others,  who  having 
since  died,  four  other  citizens  of  the  state  of  Maryland  have  been  substituted 
in  their  places.  By  said  mortgage,  in  certain  contingencies,  which  the  com- 
plainant alleges  have  arisen,  the  said  trustees  were  to  enter  and  receive  posses- 
sion of  the  canal,  and  collect  the  tolls  and  revenues  thereof  and  apply  them  as 
in  said  mortgage  directed. 

The  complainant  is  a  holder  of  the  bonds,  which,  by  the  act  last  above  re- 
ferred to,  are  made  preferred  and  absolute  liens  on  the  tolls  and  revenues  of 
the  defendant  company,  which  are  due  and  unpaid.  The  bill  alleges  that  the 
complainant  has  applied  to  the  trustees  named  in  the  mortgage  above  men- 
tioned to  proceed  under  it,  and  take  possession  of  the  tolls  and  revenues  of  the 
defendant,  according  to  its  provisions,  and  that  they  have  refused  so  to  do.  It 
alleges,  likewise,  misconduct  on  the  part  of  the  defendant,  and  misappropria- 
tion of  its  tolls  and  revenues,  with  which  charges,  at  present,  whether  true  or 
false,  we  have  nothing  to  do. 

The  answer  of  the  defendant,  together  with  other  defenses  with  which  we 
are  not  now  concerned,  sets  up  that  there  is  a  suit  now  pending  between  the 
commonwealth  of  Virginia  and  the  defendant  and  others,  in  the  circuit  court 
of  Baltimore  city,  which  embraces  the  same  subject-matter  between  the  same 
parties,  and  files  as  an  exhibit  the  record  of  that  case. 

The  mortgagee,  Corcoran,  by  reason  of  his  residence  in  the  District  of  Colum- 
bia, is  not  made  a  party  to  this  suit.  His  four  co-trustees  under  the  mortgage 
have  been  served  with  process,  and  have  answered  the  bill.  Under  the  tifty- 
second  rule  in  equity,  prescribed  by  the  supreme  court,  the  parties  to  this 
cause —  the  facts  being  as  above  stated  — have,  by  stipulation  of  counsel,  sub- 
mitted three  questions  to  the  court,  which  are  jurisdictional  in  their  character, 
the  first  being:  Is  the  state  of  Maryland  an  indispensable  party  to  this  suit? 
the  second.  Is  not  William  W.  Corcoran,  one  of  the  trustees,  an  indispensa- 
ble party?  and  the  third.  Ought  not  the  court  to  dismiss  the  bill  altogether 
and  refer  the  parties  to  the  state  court,  where  a  suit  is  alleged  to  be  pending  in 
which  the  complainant  is  a  defendant,  and  where,  as  is  claimed,  he  could  have 
all  his  rights  in  this  matter  properly  adjudicated  ?  We  will  consider  these  ques- 
tions in  the  reverse  order  to  that  in  which  they  have  been  presented. 

§  274.  The  pendency  of  a  suit  in  a  state  court  to  settle  the  priorities  of  the 
lien  creditors  of  the  defendant  will  not  abate  a  suit  subsequently  brought  by  one 
of  the  lieti  creditors  in  a  federal  court  to  obtain  a  foreclosure  and  sale  of  the 
property  for  a  breach  of  trust. 

Upon  an  examination  of  the  record  of  the  case  in  the  state  court,  we  find 
that  there  was  a  bill  filed  in  1867  to  determine  merely  the  priorities  of  the 
various  lien  creditors  who  held  the  obligations  of  the  defendant  company. 
That  bill  certainly  asked  for  a  receiver  of  the  rents,  tolls  and  revenues  of  the 
defendant,  but  it  clearly  appears  that  what  was  intended  by  that  action  was  to 
place  in  the  hands  of  the  receiver  such  surplus  tolls  and  revenues  only  after 
they  had  been  collected  by  the  company,  to  be  by  him  distributed  to  the  parties 
after  the  court  had  determined  their  respective  priorities.    These  priorities 
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were  ascertained.  The  real  object  of  that  suit  was  accomplished,  and  nothing 
further  has  been  done  in  it.  It  would  be  impossible  for  the  present  complain- 
ant, though  through  the  trustees  of  the  mortgage  he  was  a  party  to  that  bill, 
to  get  the  relief  there  which  he  seeks  here.  That  bill  alleges  no  such  grounds 
for  relief  as  are  stated  in  the  bill'  before  us.  Here  is  alleged  fraud,  misappro- 
priation of  the  receipts  of  the  defendant  company,  and  gross  misconduct  of  its 
officers.  It  would  be  impossible  in  the  suit  in  the  state  court,  unless  the  whole 
scope  and  purpose  of  it  were  changed,  to  give  the  complainant  in  this  cause 
his  remedy  there.  He  could  not  file  a  cross-bill,  for  in  that  cause,  though  con- 
cluded by  the  appearance  of  his  trustees,  nothing  was  to  be  determined  but  the 
priority  of  his  lien.  He  could  not  ask  leave  to  amend  the  bill  so  as  to  include 
the  subject-matter  of  the  bill  here  filed,  because  he  is  not  a  party  complainant 
there;  and  it  appears  further  in  this  suit  that  all  the  alleged  wrongs  the  com- 
plainant seeks  to  have  redressed  in  this  action  occurred  long  after  the  determi- 
nation of  the  questions  involved  in  the  suit  in  the  state  court,  and,  since  further 
proctedings  in  it  have  been  neglected  or  abandoned,  the  complainant,  in  our 
view,  is  entitled  to  have  his  rights  adjudicated  here.  We  have  no  power  to 
send  him  to  another  tribunal,  because,  at  a  former  time,  and  to  determine  other 
rights  than  those  claimed  here,  he  sought  the  jurisdiction  of  that  forum. 

§  275.   When  one  of  several  trustees  is  not  an  indispensable  party . 

The  question  next  submitted  to  us  is,  whether  we  can  proceed  in  this  cause 
without  the  presence  of  William  W.  Corcoran,  who  is  one  of  the  trustees  in 
the  mortgage  which  the  complainant  is  seeking  to  enforce.  Corcoran  cannot 
be  made  a  party  by  reason  of  his  residence  in  tbe  District  of  Columbia.  Four 
out  of  five  of  the  trustees  named  in  the  mortgage  are  present  in  court.  They 
have  been  brought  here  by  the  process  of  the  court,  and  have  answered. 
Whether  or  not  Corcoran  is  an  indispensable  or  even  a  necessary  party  to 
the  bill  depends  upon  one  fact.  If  the  court  can  determine,  by  its  decree,  the 
rights  of  these  cestui  que  trusts  under  the  mortgage  without  deciding  what  the 
rights  of  the  trustee  Corcoran  are,  then  the  court  is  at  liberty  to  proceed.  But 
Corcoran  has  no  interest.  He  is  a  mere  trustee  for  the  purpose  of  doing  a  duty 
upon  a  certain  contingency.  He  holds  a  public  trust.  He  has  no  title  to  any- 
thing. He  has  no  legal  estate  in  any  property.  His  claim  for  compensation, 
even  in  the  event  of  bis  being  called  upon  to  exercise  the  trust  reposed  in  him, 
is  a  matter  not  fixed  by  law,  but  is  altogether  within  the  discretion  of  a  court 
of  equity.  The  cestui  que  trusts  are  abundantly  represented  in  this  action  by  a 
majority  of  their  trustees.  If  but  one  of  them  were  in  court  we  should  consider 
that  their  interests  were  sutBciently  protected  against  any  possible  harm  from 
an  adverse  decree. 

§  276.  A  state  which  has  waived  its  lien  hy  stattUe  in  favor  of  complainant  is 
not  a  necessary  party  in  a  suit  for  foreclosure. 

Tbe  next  question  submitted  is  whether  the  state  of  Maryland  ought  not  to 
be  made  a  party.  Tbe  defendant  alleges  that  the  state  is  an  indispensable 
party.  We  have  seen  by  the  recital  of  the  act  of  the  assembly  of  Maryland 
(Statutes  18'i4:,  ch.  2S1),  that  the  state  had  a  mortgage  on  all  tbe  property  of 
the  defendant  company,  together  with  its  tolls  and  revenues.  By  that  act  the 
state  authorized  the  defendant  to  borrow  more  money  upon  the  pledge  of  its 
tolls  and  revenues,  and  declared  that  the  defendant  might  pledge  the  same,  and 
make  the  debt  so  incurred  a  preferred  and  absolute  lien  on  such  tolls  and  rev- 
enues until  the  same  was  paid. 

This  is  a  suit  against  the  defendant  company  to  enforce  the  pledge  which  the 
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state  aathorized  it  to  make,  and  which  it  did  make,  with  the  complainant.  It 
must  appear  to  every  one  who  considers  the  circumstances  under  which  the 
waiver  of  the  state  lien  was  made,  and  these  bonds  issued,  that  no  one  would 
have  taken  them  if  it  had  been  understood  that  in  order  to  enforce  the  lien 
there  was  a  necessity  to  do  what  it  was  impossible  to  do,  namely,  make  the 
state  a  party  to  the  proceedings.  Maryland  waived  its  lien.  She  agreed  with 
the  defendant  company,  not  with  the  bondholders,  that  it  might  make  such 
bargain  as  it  could  with  the  bondholders,  and  that  neither  she  nor  her  lien 
should  stand  in  the  way  of  enforcement  of  the  contract  against  the  canal  com- 
pany. Under  this  authority  and  agreement  —  which  was  by  public  statute  — 
the  defendant  contracted  with  the  bondholders.  It  pledged  the  revenues  and 
tolls  upon  which  the  state  had  theretofore  a  prior  lien  as  between  the  canal,  its 
stockholders  and  itself.  This  suit  is  to  compel  the  defendant  company  to  fulfil 
the  obligation  it  then  entered  into.  It  would  be  a  gross  deception  on  the  part 
of  the  state  to  plead  that  while  she  waived  her  lien  she  never  intended  to  have 
the  mortgage  of  the  tolls  enforced.  The  state  does  not  set  up  this  defense,  but 
the  defendant  company  seeks  to  shield  itself  behind  it.  In  our  judgment,  the 
state  of  Maryland,  when  it  authorized  the  defendant  to  deal  with  the  public 
under  the  act  of  1844,  chapter  281,  and  to  borrow  money  by  the  pledge  of  its 
tolls  and  revenues,  waiving  its  lien,  said  that  to  the  extent  of  the  loan  the  state 
had  no  interest  in  the  property  of  defendant.  All  the  state's  prior  dealings 
with  the  defendant  were  not  to  be  considered.  All  the  rights  were  waived, 
sovereignty  and  all,  and  were  subordinated  to  the  contract  of  the  purchasers  of 
these  bonds  with  the  defendant. 

The  purchasers  of  the  bonds  dealt  with  the  canal  company,  the  now  defend- 
ant, and  it  ought  not  to  be  allowed  to  set  up  any  interest  of  the  state  to  defeat 
the  enforcement  of  its  contract.  All  questions  of  the  distribution  of  the  sur« 
plus  revenues  of  the  canal  company  have  been  conclusivelj^  determined  by  the 
state  court  in  the  action  above  alluded  to,  in  which  the  state  was  a  party.  The 
bonds  which  complainant  holds  are  an  undisputed  first  mortgage  debt,  having 
priority  over  every  claim  of  the  state,  which  lien  and  priority  have  been  deter- 
mined by  the  state  courts.  If  the  state  has  any  interest  whatever  which  it 
thinks  is  not  here  properly  defended  by  the  defendant,  whom  she  authorized 
to  deal  in  her  behalf  with  these  bondholders,  she  is  at  liberty  to  come  here  and 
in  this  court  protect  her  right.  But  the  defendant  is  not  to  be  allowed,  after 
making  a  contract  which  was  authorized  by  the  state,  to  set  up  by  way  of  de- 
fense against  its  enforcement,  that  the  state  is  not  made  a  party,  and  cannot  be 
without  the  state's  consent,  and  thus  defeat  the  contract.  This  complainant 
did  not  deal  with  the  state.  lie  dealt  with  the  defendant  compan3\  It  is 
against  it  these  complainants  seek  to  enforce  their  claim,  and  the  defendant 
having  made  a  contract  of  its  own  by  the  authority  of  the  state,  has  no  right 
to  set  up  the  state's  supposed  interest  to  defeat  an  action  to  enforce  it. 

No  relief  sought  by  the  bill  would,  by  any  decree  we  are  asked  to  pass,  con- 
clude any  rights  of  the  state  of  Maryland.  We  are  of  opinion  that  these  ob- 
jections to  the  complainant's  bill  must  be  overruled. 

HARRISON  WIRE  COMPANY  v.  WHEELER. 
(Circuit  Court  for  Connecticut:  11  Federal  Reporter,  206-309.    1883.) 

Opinion  by  Shipman,  D.  J. 

Statement  of  Facts. —  This  is  a  demurrer  to  a  bill  in  equity.  The  bill  allegefi 
that  the  plaintiff  is  the  maker  of  three  negotiable  promissory  notes,  payable  to 
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the  order  of  and  delivered  to  E.  S.  Wheeler  &  Co.,  who  procured  the  notes  to 
be  discounted  before  maturity  by  the  American  National  Bank,  a  bona  fide 
purchaser.  Divers  facts  are  alleged  in  the  bill,  from  which  it  appears  that  the 
notes,  after  they  were  delivered  and  a  few  days  after  they  were  discounted,  be- 
came, as  between  the  maker  and  the  payees,  accommodation  paper  and  without 
consideration.  The  notes  were  not  paid  at  maturity.  The  plaintiff  informed 
the  bank  of  the  facts,  offered  to  give  it  a  bond  of  indemnity  against  loss  and 
expenses,  and  requested  it  to  sue  E.  S.  Wheeler  &  Co.,  but  they,  having  given 
the  bank  the  certified  checks  of  a  third  person  to  an  amount  larger  than  the 
notes,  as  collateral  security,  were  permitted  by  the  bank  to  bring  a  suit  in  its 
name  against  the  plaintiff  before  a  state  court  in  St.  Louis.  The  bank  obtained 
judgment  against  the  plaintiff,  from  which  he  appealed  to  the  St.  Louis  court 
of  appeals,  where  the  cause  is  still  pending. 

The  bill  prays  that  the  bank  be  decreed  to  deliver  up,  and  that  E.  S.  Wheeler 
ife  Co.  procure  to  be  delivered,  to  the  plaintiff  the  three  notes  for  cancellation, 
and  that  E.  S.  Wheeler  &  Co.  satisfy  the  claims  and  demands  of  the  bank  upon 
said  notes,  and  that  the  certified  checks  which  were  deposited  by  E.  S.Wheeler 
&  Co.  with  the  bank  may  be  applied  in  payment  of  the  notes,  and  that  an  ac- 
count may  be  taken  of  what  the  plaintiffs  have  paid  in  defending  the  action  at 
law,  and  that  E.  S.  Wheeler  &  Co.  be  directed  to  pay  the  amount  to  the  plaint- 
iffs, and  that  both  defendants  may  be  restrained  from  commencing  any  other 
proceedings  against  the  plaintiff  lor  the  collection  of  the  notes.  The  defend- 
ants demur  to  the  bill  upon  the  ground  that  a  circuit  court  of  the  United  States 
has  no  jurisdiction  of  the  cause,  and,  in  support  of  the  demurrer,  they  rely 
upon  section  720  of  the  Revised  Statutes,  which  provides  as  follows:  "The 
writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United  States  to 
stay  proceedings  in  any  court  of  a  state  except  in  causes  where  such  injunction 
may  bo  authorized  by  any  law  relating  to  proceedings  in  bankruptcy."  The 
claim  of  the  defendants  is  that  the  whole  object  of  the  bill  is  to  prevent  the 
further  prosecution  of  the  suit  in  the  Missouri  court  against  the  plaintiff. 

§  277.  A  federal  court  has  no  power  to  stay  the  prosecution  of  a  suit  in  a 
state  court 

An  injunction  is  not  asked  in  terms  against  the  prosecution  of  the  suit,  but 
it  is  true  that  the  circuit  court  is  not  authorized  so  to  control  a  suit  in  the  state 
court  by  any  proceedings  as  to  tie  the  plaintiff's  hands,  and  to  compel  that 
court  to  stay  the  prosecution  of  the  suit.  Thus,  where  an  action  was  pending 
in  a  state  court,  the  circuit  court  refused  to  compel  the  plaintiff  and  one  of  the 
defendants  in  the  suit  to  interplead  in  the  circuit  court  respecting  the  subject- 
matter  in  controversy,  upon  the  ground  that  such  decree  "  would  be  an  exercise 
of  that  authority  and  control  over  the  state  court  itself  which  can  only  be 
allowed  to  a  tribunal  of  general  jurisdiction  under  the  same  government." 
City  Bank  v.  Skelton,  2  Blatch.,  14.  ^ 

§  278.  Different  courts  may  take  Jurisdictwn  of  different  actions  growing  out 
of  the  same  suhjecUmaiter. 

But  it  is  not  improper  for  different  courts  to  take  jurisdiction  of  different  ac- 
tions respecting  or  growing  out  of  the  same  subject-matter,  although  the  effect 
of  the  judgment  or  decree  of  one  court  may  be  to  modify  or  control  the  result 
of  the  suit  in  another  court,  and  to  limit  or  guide  its  decision.  Thus  (to  use  the 
illustration  given  for  another  purpose  in  Buck  v.  Col  bath,  3  Wall.,  334),  "  a  party 
having  notes  secured  by  a  mortgage  on  real  estate  may,  unless  restrained  by  stat- 
ute, sue  in  a  court  of  chancery  to  foreclose  his  mortgage,  and  in  a  court  of  law  to 
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recover  a  jadgment  on  bis  notes,  and  in  another  court  of  law,  in  an  action  of 
ejectment,  to  get  possession  of  the  land.  Here,  in  all  the  saits,  the  only  question 
at  issue  may  be  the  existence  of  the  debt  mentioned  in  the  notes  and  mort- 
gage; but  as  the  relief  sought  is  different,  and  the  mode  of  proceeding  is  dif- 
ferent, the  jurisdiction  of  neither  court  is  affected  by  the  proceeding  in  the 
other."  The  circuit  court  could  properly  take  jurisdiction  of  the  action  upon 
the  notes,  while  the  state  court  had  jurisdiction  of  the  bill  for  foreclosure,  or 
of  the  action  of  ejectment,  although  the  effect  of  the  judgment  and  execution 
in  the  circuit  court  might  be  to  prevent  the  state  court  from  rendering  a  judg- 
ment or  decree  in  favor  of  the  plaintiff.  There  would  be  no  interference  with 
the  orderly  prosecution  of  the  suit  in  the  state  court,  even  if,  in  consequence 
of  the  action  of  the  circuit  court,  the  pre-existing  relations  of  the  parties  to 
each  other  have  been  varied,  and  therefore  the  judgment  which  would  other- 
wise have  been  rendered  in  the  state  court  has  become  unnecessary. 

If  the  note  and  mortgage  have  been  made  by  a  surety,  and,  as  between  him 
and  his  principal,  the  latter  was  primarily  bound  to  pay  the  debt,  and  there 
were  equities  which  should  compel  the  creditor  to  accept  payment,  if  reasonably 
made,  from  the  principal,  a  bill  in  equity  would  also  lie  in  favor  of  the  surety 
against  the  principal  to  compel  him  to  pay  the  debt,  and  to  compel  the  creditor 
to  receive  the  money,  if  paid  before  payment  had  been  enforced  from  the 
surety's  property.  Neither  would  the  existence  of  the  previous  suits  in  the 
state  court  prevent  a  circuit  court  from  taking  jurisdiction  of  the  last  named 
suit,  although,  if  the  depree  of  the  circuit  court  was  carried  into  effect  before 
judgment  had  been  entered  in  the  state  court,  the  judgment  or  decree  of  the 
latter  court  might  be  very  materially  influenced  by  the  result  flowing  from  the 
decree  of  the  circuit  court. 

In  this  case  a  honafide  indorsee  and  holder  of  a  note  has  sued  the  maker  in 
an  action  at  law  in  a  state  court.  The  maker  alleges  that,  by  reason  of  certain 
facts,  a  court  of  equity  can  properly  compel  the  indorser  to  pay  the  debt 
promptly,  and  the  holder  is  made  a  party  to  the  bill,  so  that  it  may  be  com- 
pelled to  accept  payment  when  made.  The  object  of  the  bill  is  to  force  E.  S. 
Wheeler  &  Co.  to  pay  the  debt,  and,  if  practicable,  to  pay  before  judgment  is 
obtained  from  the  plaintiff's  property;  but  there  can  be  no  compulsory  action 
by  this  court  to  prevent  the  bank  from  continuing  to  prosecute  its  suit  in  the 
state  court,  and  to  collect  by  execution.  It  can  proceed  as  rapidly  as  the  state 
court  will  permit,  and  can  collect  its  debt  If  a  decree  is  rendered  in  favor  of 
the  plaintiff  in  this  court,  and  payment  of  its  debt  is  made  by  E.  S.  Wheeler 
ic  Co.  before  judgment  is  rendered  in  the  state  court,  the  action  of  the  court 
will  be  modified,  and  in  a  certain  sense  controlled,  by  the  consequences  of  a 
decree  of  this  court;  but  the  mischief  of  a  conflict  of  jurisdiction  will  not  exist, 
and  the  comity  and  courtesy  due  to  another  court  will  not  have  been  violated. 

§  279.  A  prayer  for  eanoellcUion  of  notes  without  payment  is  objectionable. 

The  prayers  of  the  bill  are  twofold  —  to  compel  E.  S.  Wheeler  &  Co.  to  pay 
the  debt,  and  to  compel  the  bank  to  receive  payment.  The  first  class  of  prayers 
cannot  be  objected  to,  and  the  latter  class  is  likewise  unobjectionable  under 
the  principles  which  have  been  suggested,  if  the  prayers  are  properly  framed. 
The  first  prayer  is  that  the  American  National  Bank  be  decreed  to  deliver  up 
said  three  promissory  notes  for  cancellation.  Literally  read,  this  prayer  is 
objectionable,  for  it  asks  for  cancellation  without  payment;  which,  under  the 
allegations  of  the  bill,  the  court  would  have  no  right  to  grant.  The  pleader 
intended  to  ask  that  the  notes  should  be  delivered  to  the  plaintiff  when  paid 
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by  E.  S.  Wheeler  &  Co.  This  relief  is  not  neoesBory;  bat  it  is  proper,  if  the 
notes  are  paid  by  the  indorsers,  that  they  should  not  be  outstanding  as  apparent 
debts  against  the  plaintiff.  The  prayer  that  the  avails  of  the  checks  may  be 
applied  in  payment  of  the  notes  is  not  objectionable,  it  being  understood  that 
the  bank  is  at  liberty  to  pursue  all  its  remedies,  and  that  no  decree  eaa  be 
granted  by  this  court  restricting  its  right  to  prosecute  the  suit  in  the  state 
court,  and  obtain  and  levy  execution. 

The  demurrer  is  sustained,  with  leave  to  the  plaintiff  to  amend  as  to  the  firsi 
prayer  of  the  bill. 

HAY  V.  ALEXANDRIA  A;  WASHINGTON  RAILROAD  GOMFANT. 
(Circuit  Court  for  Virginia:  4  Hughes,  881-877.    1883.) 

Opinion  by  Huohbs,  J. 

SrATEMBirr  of  Faotb. — This  is  a  bill,  in  the  nature  of  a  general  credttoraP 
bill,  brought  to  settle  the  priorities  of  all  liens  upon  the  property  of  the  Alex- 
andria &  Washington  Railroad  Company,  for  the  sale  of  the  aame  and  a  dia- 
tribution  of  the  proceeds. 

In  the  year  1881,  the  complainant  in  this  suit  recovered  a  decree  in  chancery 
and  a  judgment  at  law  in  this  court,  against  the  Alexandria  &  Washington 
Railroad  Company,  reviving  old  judgments  which  bad  been  recovered  in  a 
court  of  the  state  of  Virginia  in  1857,  1858,  1859  and  1860,  for  the  aggregate 
amount  of  nearly  $29,000,  with  costs,  and  interest  from  the  dates  of  the  orig- 
inal causes  of  action,  the  whole  amounting  now  to  about  the  sum  of  $80,000. 
This  bill  was  filed  on  the  24th  of  December,  1881.  It  professes  toeet  out  in 
detail,  besides  the  judgments  and  decrees  obtained  by  the  complainant,  oil  tbe 
liens  now  resting  on  the  property  of  the  said  company.  It  makes  parties  do* 
fendant  of  all  tbe  creditors  holding  these  several  liens.  It  avers  in  terms  that 
there  are  no  other  lien  creditors  than  those  whose  liens  it  ennmerates  seriaUm. 
It  makes  also  party  defendant  the  Alexandria  &  Fredericksburg  Railway  Com- 
pany, which  is  alleged  to  have  the  property  of  tbe  said  Alexandria  &  Wash- 
ington Company  in  custody  as  lessee  or  otherwise. 

Among  those  made  parties  defendant  to  the  bill  is  one  Joseph  Thornton. 
Among  the  creditors  claiming  to  hold  liens  and  made  defendants  to  the  bill  is 
the  District  of  Columbia  (formerly  tbe  city  of  Washington),  and  J.  H.  and  A. 
T.  Bradley,  trustees  in  a  deed  made  by  the  Alexandria  &  Washington  Com- 
pany, to  secure  the  said  District  of  Columbia  for  guarantying  certain  bonds  or 
certificates  of  the  said  coqipany. 

In  consequence  of  some  defect  in  or  delay  in  recording  the  said  deed  of  trust, 
another  deed  was  afterwards  made  between  tbe  same  parties  confirming  and 
ratifying  the  original  deed.  These  are  treated  in  the  sequel  as  one  deed.  This 
would  therefore  seem  to  be  in  effect  a  general  creditors'  bill,  though  it  does  not 
contain  a  clause  couched  in  tbe  very  words  ordinarily  employed  in  tbe  draft  of 
general  creditors'  bills,  to  the  effect  that  the  bill  is  brought  on  behalf  of  the 
complainant  and  of  all  other  creditors  of  like  character  who  may  come  in  and 
take  part  in  the  suit. 

The  bill  alleges  that  the  defendant,  the  Alexandria  &  Washington  Railroad 
Company,  is  utterly  and  absolutely  insolvent;  that  it  owns  nd  other  property 
but  the  road-bed  of  the  railroad  extend mg  from  the  south  end  of  the  Long 
Bridge  (which  crosses  the  Potomac  river  opposite  Washington),  some  four  or 
five  miles  to  the  vicinity  of  Alexandria;  and  that  it  is  indebted  in  an  aggregate 
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snm  of  about  $400,000.  Some  of  the  lien  debts  enumerated  in  the  bill  as  rest- 
ing upon  this  road  have  been  ascertained  and  adjudicated  as  against  the  Alex- 
andria &  Washington  Bailroad  Company,  and  as  between  the  particular 
parties  to  the  record  there, —  in  a  suit  in  chancery  which  was  brought  in  1857, 
in  the  circuit  court  of  Alexandria  county,  entitled  The  Alexandria  &  Wash- 
ington Bailroad  Oompany  v.  Fowle,  Snowden  &  Co.  et  al.  That  suit  was 
originally  brought  by  the  said  railroad  company,  but  was  afterwards  proceeded 
with  under  a  cross-bill  filed  in  the  same  proceeding  by  J.  H.  and  A.  T.  Bradley, 
the  trustees  as  heretofore  mentioned,  in  the  deed  from  the  said  company  given 
to  secure  the  corporation  of  the  city  of  Washington  (now  the  District  of  Colum- 
bia) for  the  city^s  guaranty  of  the  company's  bonds.  These  debts,  resting  as 
liens  upon  the  Alexandria  &  Washington  Bailroad,  thus  for  certain  purposes 
ascertained  and  adjudicated,  are  set  out  in  the  bill  here;  and  the  holders  of 
them  made  parties  defendant  to  the  suit  here. 

On  the  second  day  of  the  January  term,  1882,  of  this  court,  the  complainant 
in  the  bill  here  came  into  this  court,  and  moved  for  a  receiver;  and  also  moved 
that  notice  of  the  motion  be  ordered  to  be  given  to  all  parties  interested,  and 
that  it  would  be  heard  on  the  7th  of  the  same  month.  The  latter  motion  was 
granted.  On  that  day,  at  the  instance  of  some  of  the  defendants,  the  motion 
for  a  receiver  was  continued  .to  the  17th  of  January,  and  on  the  latter  day, 
Thornton,  one  of  the  defendants,  filed  a  plea  to  the  jurisdiction,  and  there  was 
a  hearing  of  the  motion,  on  elaborate  argument  extending  to  the  18th  of  the 
same  month.  On  this  latter  day,  for  reasons  stated  orally  from  the  bench,  this 
court  decided  to  grant  the  motion  for  a  receiver;  and  took  time  to  pcjt  those 
reasons  in  writing. 

A  receiver  was  accordingly  appointed  on  the  19th  of  the  same  month,  and 
this  opinion  in  writing  is  now  filed  nunc  pro  iuno^  again  setting  out  the  grounds 
of  the  action  taken  by  the  court.  The  objections  urged  against  the  appoint- 
ment of  a  receiver  are  embodied  in  Joseph  Thornton's  plea  to  the  jurisdiction 
of  this  court.  This  plea  denies  the  power  of  the  court  both  over  necessary 
parties  and  over  the  controversy.  Joseph  Thornton  claims  to  appear  only  for 
the  purpose  of  filing  this  plea.  It  would  seem  that  there  is  no  denial  of  a  proper 
•ervice  of  process  upon  all  who  are  named  as  parties  defendant  to  the  bill  resid- 
ing in  this  district,  and  of  notice  of  the  pending  of  this  suit  to  all  other  parties 
residing  elsewhere. 

The  plea  allies  in  substance  that  the  bill  joins  as  co-defendants  persons  who 
are  not  subject  to  the  jurisdiction  of  this  court,  namely,  1st,  the  District  of  Co- 
lumbia, a  municipal  corporation  created,  organized  and  established  by  and  under 
the  laws  of  the  United  States,  etc.,  etc. ;  and  2d,  Joseph  H.  and  A.  Thomas 
Bradley,  trustees,  etc.,  who  are  citizens  of  the  District  of  Columbia;  and  it 
also  alleges  that  the  presence  of  these  persons  or  parties  is  essential  to  the  set- 
tlement of  the  equities  in  this  cause.  The  plea  further  avers  that  the  subject- 
matter  of  the  said  bill,  and  the  matters  in  controversy  therein,  were  at  the 
time  of  the  filing  of  the  said  bill  and  still  are  pending,  and  yet  undisposed  of, 
in  the  circuit  oourt  of  Alexandria  county,  a  court  of  competent  jurisdiction,  in 
the  suit  of  the  Alexandria  &  Washington  Bailroad  Company  v.  Fowle,  Snow- 
den &  Co.,  the  record  of  which  cause  is  now  here  shown  to  the  court. 

It  is  not  pretended  that  the  Alexandria  &  Washington  Bailroad  Company 
is  not  hopelessly  insolvent,  and  that  the  situation  of  its  affairs  is  not  such  as 
imperatively  to  demand  the  appointment  of  a  receiver.  The  only  objection 
urged  i%  that  this  court  cannot  legally  appoint  a  receiver  for  want  of  jurisdio- 
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tioD  over  the  parties  and  the  controversy.  These  objections  are  fairly  presented 
in  the  plea  of  the  defendant  Joseph  Thornton;  and  so  ray  task  is  simply  that 
of  dealing  with  the  objections  set  forth  in  that  plea. 

First,  as  to  the  parties.  It  is  true  that  the  District  of  Columbia  is  a  corpora- 
tion not  within  the  jarisdiction  of  this  court  for  ordinary  purposes.  The  same 
is  the  case  as  to  the  two  Messrs.  Bradley,  trustees;  who  are  inhabitants  of  the 
District  of  Columbia,  and  who  are  not  inhabitants  of  the  eastern  district  of 
Virginia.  And  it  is  true  that  this  corporation  and  these  trustees  are  parties 
necessary  to  any  suit  for  the  settlement  of  the  priorities  of  liens  upon  the 
Alexandria  &  Washington  Kailroad. 

It  is  to  be  observed,  in  liminey  that  the  property  bound  by  the  mortgages, 
judgments  and  decrees  standing  against  the  Alexandria  &  Washington  Rail- 
road Company  is  exclusively,  or  almost  exclusively,  real  estate;  and  that  this 
real  estate  lies  wholly  in  the  eastern  district  of  Virginia;  moreover,  that  the 
object  of  the  present  suit  is  to  subject  this  real  estate,  lying  exclusively  in  this 
district,  to  the  liens  enumerated  in  this  bill,  according  to  such  priorities  as  the 
court  may  settle  by  its  decree;  one  of  these  being  the  lien  claimed  by  the  Dis- 
trict of  Columbia  under  a  deed  in  which  the  Messrs.  Bradley  are  trustees. 

§  280.  Act  of  March  5,  1876^  gives  the  circuit  court  jurisdiction  over  prop- 
erty within  its  district  in  suits  to  enforce  lienSy  though  some  defendants  are 
non-resident 

The  eighth  section  of  the  judiciary  act  of  March  8,  1875  (1  Supplement  to 
Bevised  Statutes  of  the  United  States,  page  176),  provides  that  when  in  any 
suit  in  a  circuit  court  of  the  United  States,  to  enforce  any  equitable  lien,  or  re- 
move any  cloud  upon  the  title  to  real  or  personal  property  within  the  district 
where  such  suit  is  brought,  one  or  more  defendants  therein  shall  not  be  an  in- 
habitant of  or  found  within  said  district,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  make  an  order  directing  such  absent 
defendant  or  defendants  to  appear,  etc.,  by  a  day  certain  to  be  designated, 
which  order  shall  be  served  on  such  absent  defendant  or  defendants  if  practica- 
ble wherever  found,  etc.,  etc.,  or  when  such  personal  service  upon  such  absent 
defendants  is  not  practicable,  then  order  of  publication  shall  be  made,  etc., 
etc. ;  and  then  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction  and  pro- 
ceed to  the  hearing  and  adjudication  of  the  suit,  etc.,  etc.,  but  such  adjudica- 
tion shall  affect  only  the  property  within  such  district.  The  terms  of  this  law 
have  been  thus  far  complied  with,  and  the  order  of  court  requiring  notice  of 
the  motion  for  a  receiver  to  be  served  upon  the  defendants,  has  been  served  in 
this  suit  upon  the  principal  officers  of  the  District  of  Columbia,  and  upon  the 
Messrs.  Bradley,  who  are  inhabitants  of  that  District. 

§  281,  The  question^  whether  an  act  of  the  District  of  Columbia  is  vUra  vireSy 
is  a  question  arising  under  the  laws  of  the  United  States. 

This  bill,  moreover,  charges  that  the  act  of  the  District  of  Columbia  (when 
known  as  the  city  of  Washington),  in  guarantying  bonds  of  the  Alexandria 
&  Washington  Railroad  Company,  was  tUtra  vires^  and  null  and  void,  and 
that  the  deed  of  trust  made  by  the  company  to  the  Messrs.  Bradley,  as  trustees, 
to  secure  such  guaranty,  is  therefore  a  nullity,  and  is  consequently  not  a  lien 
upon  this  railroaa.  The  first  section  of  the  judiciary  act  just  referred  to  (1 
Supplement  Bevised  Statutes,  page  173)  provides  ^'  that  the  circuit  courts  of 
the  United  States  shall  have  original  cognizance  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  of  $500,  and  arising 
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nnder  the  constitution  or  laws  of  the  United  States  or,"  etc.,  etc.  Thus  it 
seems  clear  to  me,  that  in  respect  to  the  property  of  the  Alexandria  &  Wash- 
ington Railroad  Company,  on  which  the  District  of  Columbia  claims  a  lien, 
this  court  has  jurisdiction,  under  the  eighth  section  of  the  judiciary  act,  1875, 
to  summon  the  District  and  its  trustees  before  it,  to  look  after  their  interests  in 
this  particular  property;  and  it  seems  equally  clear  that,  in  respect  to  the  right 
and  power  of  that  corporation  to  have  guarantied  the  bonds  of  the  railroad 
company,  a  right  which  depends  exclusively  upon  the  provisions  of  its  charter 
derived  from  congress,  this  court  has  jurisdiction  under  the  first  section  of  the 
judiciary  act  of  1876;  it  being  an  elementary  principle  of  law  that,  whereas  a 
natural  person  may  do  whatever  is  not  forbidden  by  laW,  yet  a  "  corporation 
can  do  only  what  is  authorized  by  its  charter."  Railroad  Company  v,  HarriSi 
12  Wall,  at  page  81. 

I  think  it  clear,  therefore,  that  for  the  purpose  of  determining  the  liens  rest- 
ing upon  the  property  within  this  judicial  district,  belonging  to  the  Alexandria 
&  Washington  Railroad  Company,  this  court  has  jurisdiction  as  to  jTar^i^,  by 
personal  service  of  process  wherever  found,  on  the  District  of  Columbia  and 
the  Messrs.  Bradley,  as  parties  defendant  in  this  suit;  and  that  this  branch  of 
Joseph  Thornton's  plea  to  the  jurisdiction  must  be  overruled. 

§  282.  A  suit  pending  in  one  court  which  has  not  actual  poseeeeion  of  the 
property  does  not  bar  a  suit  in  another  court  unless  the  controversies  are  identical, 

I  come  now  to  the  other  branch  of  the  same  plea,  namely,  that  which  makes 
objection  that  the  circuit  court  of  Alexandria  county  has  already  possession  of 
the  controversy  of  which  this  court  is  asked  by  this  bill  to  take  cognizance,  and 
of  the  subject-matter,  or  property,  which  is  the  object  of  the  controversy.  It 
is  useless  to  say  that  the  property  of  the  Alexandria  &  Washington  Com- 
pany, the  corpus^  or  res^  sought  to  be  subjected,  is  not  yet  in  the  custody 
of  any  court  [I  speak  as  of  the  18th  January,  1882] ;  but,  as  alleged,  is  in  the 
possession  and  use  of  the  Alexandria  &  Fredericksburg  Railway  Company, 
under  lease  or  contract. 

If  the  property  itself  were  actually  in  the  corporeal  possession  of  the  state 
eonrt,  in  the  person  of  a  receiver  or  other  officer,  that  would  be  conclusive, 
and  this  court  would  and  could  not  interfere ;  but  as  that  is  manifestly  not  the 
fact,  my  only  remaining  duty  is  to  inquire  whether  the  controversy  exhibited 
by  this  bill  was  already  within  the  cognizance  of  the  state  court  when  this  bill 
was  brought;  for  if  it  was,  then  that  fact  would  be  equally  conclusive  against 
the  jurisdiction  of  this  court. 

In  order  that  the  controversies  of  the  two  suits  shall  be  identical,  the  parties 
to  them  must  be  the  same,  and  the  objects  of  the  suits  and  the  issues  in  them 
the  same.  The  mere  fact  that  there  is  but  one  property  subject  to  the  re- 
spective decrees  in  the  two  suits  is  not  sufficient  to  identify  them. 

I  have  already  said  that  the  bill  here  is,  in  its  essential  nature,  a  general  cred- 
itors' bill,  seeking  to  bring  all  lienhold  creditors  of  the  Alexandria  &  Washington 
Railroad  Company  before  the  court,  in  order  that  their  claims  shall  be  mar- 
shaled, and  the  priorities  attaching  to  them  settled;  and  bringing  in  also  the 
Alexandria  &  Fredericksburg  Railway  Company,  which  has  possession  of  the 
res  in  controversy,  under  lease  or  contract,  in  order  that  the  decree  of  the  court 
when  rendered  may  be  effectual,  and  that  the  proceeds  of  the  sale  of  the  prop- 
erty of  the  Alexandria  &  Washington  Railroad  Company,  when  realized,  may 
be  distributed  with  due  regard  to  the  rights  of  all  parties  in  interest.  A  bill 
with  fewer  parties  and  less  ample  scope  would  not  be  effectual  for  a  proper  ad- 
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judication  of  the  affairs  of  this  company,  or  for  the  ends  of  complete  jastice. 
The  inquiry,  therefore,  is,  whether  the  suit  in  the  state  court,  the  record  of 
which  is  exhibited  with  the  plea  of  the  defendant  Thornton,  is  a  suit  in  which 
all  licnbolders  are  parties,  and  in  which  the  custodian,  ander  lease,  of  the  prop- 
erty that  is  sought  to  be  subjected  to  the  liens  resting  upon  it,  is  before  that 
court. 

An  inspection  of  the  record  of  the  suit  in  the  state  court  discloses  the  fact  that 
Alexander  Hay,  the  complainant  in  the  bill  here,  who  claims  to  hold  a  lien  for 
some  $80,000,  is  not  a  party  there.  It  discloses  that  neither  Walter  Lenox,  in 
bis  character  as  trustee,  nor  any  one  of  the  beneficiaries  of  the  deed  of  which 
he  is  trustee,  representing  a  lien  of  some  $60,000,  is  a  party  there;  nor  is  the 
deed  itself,  which  Lenox  represents,  made  a  part  of  the  controversy  by  either 
the  bill  or  the  cross-bill  in  that  suit;  nor  is  the  Alexandria  &  Fredericksburg 
Bail  way  Company,  which  has  contract  rights  in,  and  actual  possession  of,  the 
property  of  the  Alexandria  &  Washington  Bailroad  C!ompany,  a  party  to 
that  suit.  Obviously  and  conspicuously,  therefore,  the  parties  to  the  suit  in 
the  state  court  are  not  the  same  as  those  here;  and  there  would  seem  to  be 
such  a  deficiency  of  parties  to  that  suit,  for  purposes  of  complete  justice,  that 
though  it  has  been  pending  for  nearly  twenty-five  years,  and  the  Alexandria  & 
Washington  Railroad  Company  has  been  notoriously  insolvent  for  at  least  half 
the  time,  no  receiver  has  been  appointed  by  that  court  in  that  suit  though  it 
has  been  asked  to  do  so. 

So  much  as  to  parties.  In  respect  to  the  controversy,  the  two  suits  differ 
from  each  other  even  more  widely.  The  original  object  of  the  suit  in  the  state 
court,  which  was  brought  by  the  Alexandria  &  Washington  Bailroad  Com- 
pany, was  to  obtain  an  adjudication  upon  the  relative  priorities  of  the  lien  of 
the  city  of  Washington,  in  which  the  Messrs.  Bradley  are  trustees,  and  that  of 
Fowle,  Snowden  &  Co.,  in  which  Mr.  Kinzer  is  trustee.  It  made  only  those 
creditors  and  their  respective  trustees  parties  defendant,  who  all  answered. 
The  trustees  in  the  deed  under  which  the  District  of  Columbia  claimed,  being 
already  defendants  in  the  suit,  then  filed  a  cros&-bill,  setting  out  their  own  case, 
and  making  no  new  parties  defendant,  except  James  S.  French,  individually, 
who  was  already  party  to  the  record  as  president  of  the  Alexandria  &  Wash- 
ington Bailroad  Company. 

There  were  numerous  judgment  liens  then  outstanding  against  the  company, 
among  them  some  of  those  which  were  the  origin  of  the  claim  of  the  com- 
plainant here,  Alexander  Hay.  But  the  holders  of  these  liens  were  not  made 
parties,  either  by  the  original  or  the  cross-bill.  There  was  a  deed  of  trust 
already  mentioned,  in  which  Walter  Lenox  was  trustee,  made  for  securing 
$80,000.  Neither  Lenox  as  trustee,  nor  any  of  his  beneficiaries,  were  made 
parties.  !N either  tho  original  nor  the  cross- bill  contained  the  usual  clause  of  a 
general  creditors'  bill,  either  in  form  or  substance;  nor  was  either  bill  in  scope 
or  aim  or  purpose  a  bill  for  marshaling  all  creditors  and  their  claims,  or  for 
ascertaining  all  liens  and  their  priorities. 

The  cross-bill  contained  no  other  prayer  than  one  for  its  own  special  benefit, 
which  was  in  these  words:  "Your  orators  further  pray  that  the  said  deeds  of 
trust  to  the  said  J.  H.  and  A.  T.  Bradley  may  be  decreed  and  declared  to 
creiite  a  lien  on  the  property  and  franchises  of  the  said  Alexandria  &  Wash- 
ington Bailroad  Company,  prior  to  any  other  incumbrance,  and  that  the  said 
lien  may  be  enforced  against  the  said  property  and  franchises  so  conveyed,  and 
the  proceeds  arising  from  a  sale  thereof  may  be  applied  to  the  reimbursement 
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and  relief  of  your  oratora,  on  aoooant  of  their  gaaranty  of^  eto.,  and  your 
orators  further  pray  for  such  other  and  further  relief  as  may  be  oonsistent  with 
equity,"  eta  The  decree  was,  of  course,  only  such  as  would  be  responsive  to 
the  specific  prayers  of  one  or  the  other  of  the  bills,  and  as  could  be  given  be- 
tween the  particular  parties  to  that  record.  It  was  pronounced  May  25,  1859. 
An  appeal  was  taken  to  the  supreme  court  of  appeals  of  Virginia,  and  the 
questions  submitted  to  the  appellate  tribunal  were  simply  questions  as  to  the 
relative  priorities  of  two  only  of  the  liens  now  resting  upon  the  property  of 
the  Alexandria  &  Washington  Railroad  Company.  It  is  plain,  therefore,  that 
the  controversy  in  the  state  court  was  much  narrower  than,  and  widely  differ- 
ent from,  the  controversy  in  the  suit  here,  and  so  the  second  branch  of  the 
defendant  Thornton's  plea  must  be  overruled. 

§283.  Judicial  comity. 

On  the  whole,  I  see  no  objection  either  on  the  score  of  jurisdictional  right  or 
of  judicial  comity,  to  my  allowing  this  proceeding  to  go  on,  and  to  the  appoint* 
ment  of  a  receiver  in  this  suit  at  once.  Surely  the  necessity  for  the  appoint- 
ment of  a  receiver  is  sufiiciently  urgent;  and  it  seems  to  me  that  the  suit  in 
the  state  court  is  not  such  as  to  authorize  such  a  measure  on  its  part.  Indeed, 
some  of  the  questions  which  form  the  principal  gravamen  of  the  suit  here^ 
could  not  be  raised  by  the  parties  who  are  the  domini  litis  in  the  state  court. 
One  of  the  objects  of  this  suit  is  to  invalidate  the  lien  in  favor  of  the  District 
of  Columbia;  whereas  the  trustees  and  beneficiaries  in  both  the  Kinser  and 
Lenox  deeds,  if  the  allegations  in  the  pleadings  and  exhibits  be  true,  are 
estopped,  by  express  stipulation,  from  contesting  its  validity. 

Moreover,  the  objects  of  this  suit  could  not  be  accomplished  by  the  suit  in 
the  state  court,  until  the  proceedings  there  were  so  amended  as  to  make  the 
complainant  here  a  party  there;  and  even  though  this  were  done,  and  Alexander 
Hay  were  brought  into  that  litigation,  he  would  have  a  right  under  the  laws 
of  the  country  to  remove  so  much  of  the  controversy  as  affected  his  own  rights 
into  this  court.  He  has  a  constitutional  right  (jurisdictional  conditions  per* 
mitting)  to  have  any  decision  affecting  his  interests  by  an  inferior  court  r^ 
viewed  by  the  supreme  court  of  the  United  States,  rather  than  by  the  supremo 
court  of  the  state  of  Virginia;  and  I  presume  from  the  fact  of  his  bringing 
this  suit  here,  that  he  desires  to  avail  himself  of  that  right;  and  would,  if  he 
were  made  party  to  the  long  pending  litigation  in  the  state  court,  at  once 
remove  the  controversy  into  this  court. 

Even,  therefore,  if  the  proceeding  in  the  state  court  were  so  amended,  b}^  the 
addition  of  parties  and  otherwise,  that  it  would  be  adequate  to  the  ends  of 
complete  justice  between  all  persons  holding  liens  upon  this  railroad,  yet  noth- 
ing could  be  gained  by  this  court's  desisting  from  further  proceedings  in  this 
suit;  for  the  complainant  here,  on  being  brought  into  the  suit  there,  would  have 
a  right  to  remove  that  suit  here,  which  I  have  a  right  to  presume  that  he  would 
exercise.  It  is  plain,  therefore,  that  nothing  but  delay  would  result  from  stay- 
ing the  proceeding  in  this  court,  and  sincerely  declaring  that  if  the  case  were 
such  as  to  really  raise  the  question  of  judicial  comity,  I  would  cheerfully  defer 
to  the  jurisdiction  of  the  state  court ;  I  have  no  hesitation  in  proceeding  in  the 
case  and  appointing  a  receiver. 
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UNION  TRUST  COMPANY  v.  ROCKFORD.  ROCK  ISLAND  &  ST.  LOUIS  RAILROAD 

COMPANY. 

(Circuit  Court  for  Dlinois:  6  Bissell,  197-208.    1874.) 

Opinion  by  Blodoett,  J. 

Statement  of  Faotb. —  It  is  not  proposed  to  review  at  length  the  able  and 
exhaastive  argument  of  the  counsel  for  the  respective  parties  in  this  case,  as 
it  seems  to  us  that  a  few  of  the  propositions  discussed  are  sufficient  for  the  pur- 
pose of  this  motion.  The  main  question  arising  is  one  of  great  delicacy,  and 
the  history  of  the  jurisprudence  of  this  country  shows  a  most  commendable 
disposition  on  the  part  of  both  the  federal  and  state  courts  not  to  impinge  upon 
each  other's  jurisdiction ;  but  the  delicate  nature  of  the  matter  furnishes  no 
reason  why  the  court  to  which  jurisdiction  belongs  should  not  firmly  assert  and 
maintain  its  rights.  The  subject  of  this  controversy  is  equally  within  the 
jurisdiction  of  the  state  and  federal  courts,  always  assuming  the  jurisdiction 
of  the  federal  courts  to  be  invoked  by  persons  authorized  to  bring  suit  in  those 
courts. 

§  284.  The  court  which  first  takes  cognizance  of  the  controversy  is  entitled  to 
retain  jurisdiction  to  the  end  of  the  litigation. 

It  will  hardly  be  necessary  to  cite  authorities  to  show  that  it  is,  and  has  long 
been,  the  settled  rule  of  law  in  all  cases  of  conflict  of  jurisdiction,  that  the 
court  which  first  takes  cognizance  of  the  controversy  is  entitled  to  retain  juris- 
diction to  the  end  of  the  litigation,  and  incidentally  to  take  the  possession  of 
or  control  the  res^  the  subject-matter  of  the  dispute,  to  the  exclusion  of  all  inter- 
ference from  other  courts  of  co-ordinate  jurisdiction.  Bell  v.  Ohio,  L.  &  T.  Co., 
1  Biss.,  260;  Riggs  v.  Johnson  County,  6  Wall.,  166;  Bill  ».  New  Albany,  etc., 
R  B.,  2  Biss.,  390;  1  Abb.  U.  8.  Pr,  223,  and  cases  cited.  The  proper  ap- 
plication of  this  rule  does  not  require  that  the  court  which  first  takes  juris- 
diction of  the  case  shall  also  first  take,  by  its  officers,  possession  of  the  thing 
in  controversy,  if  tangible  and  susceptible  of  seizure,  for  such  a  rule  would  only 
lead  to  unseemly  haste  on  the  part  of  officers  to  get  the  manual  possession  of 
the  property;  and  while  the  court  first  appealed  to  was  investigating  the  rights 
of  the  respective  parties,  another  court,  acting  with  more  haste,  might,  by  a 
seizure  of  the  property,  make  the  first  suit  wholly  unavailing.  To  avoid  such 
a  result,  the  broad  rule  is  laid  down  that  the  court  first  invoked  will  not  be 
interfered  with  by  another  court  while  the  jurisdiction  is  retained. 

§  285*  FvJl  control  over  judgments  remains  in  the  court  during  the  term  at 
which  said  judgments  are  rendered. 

It  is  also  equally  well  settled  that  the  power  of  a  court  over  its  judgments, 
to  set  aside,  modify  or  annul,  is  unlimited  during  the  entire  term  at  which  such 
judgments  are  rendered.  Doss  u  Tyack,  14  How.,  297;  O'Connor  v.  Mullen,  11 
111.,  116 ;  Walden  v.  Craig,  14  Pet.,  147.  The  common  law  rule,  that  an  execution 
will  not  issue  until  the  close  of  the  term,  is  but  a  familiar  illustration  of  the 
proposition.  So,  too,  as  a  general  rule,  the  liens  of  judgments  do  not  attach 
till  the  close  of  the  term,  and  all  for  the  reason  that  during  the  term  a  judg- 
ment is  in  fieri  in  the  breast  of  the  court,  liable  to  such  modifications  or  reversal 
as  shall  seem  best  to  subserve  the  ends  of  justice.  The  right  of  a  court  of 
equity  to  allow  amendments  to  a  bill,  and  to  allow  the  filing  of  a  supplemental 
bill  at  any  time  during  the  term,  after  having  sustained  a  demurrer  to  the  bill, 
was  conceded  upon  the  argument  to  be  a  general  rule,  subject,  however,  to  the 
exception  contended  for,  that  when  the  court,  by  its  judgment  on  the  de- 
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mnrrer,  dismissed  the  case  out  of  court,  it  could  not  resume  jurisdiction  as 
against  third  parties  who  bad  in  good  faith  acquired  rights  while  the  judgment 
of  dismissal  remained  in  force. 

Applying  these  propositions  to  the  facts  of  this  case,  we  find  that  this  court, 
on  the  20th  of  July  last,  sustained  a  general  demurrer  to  complainant's  bill, 
and  entered  judgment  dismissing  the  suit.  On  the  22d  of  July,  Nickerson 
filed  his  bill  in  the  state  court,  and  made  his  motion  for  a  receiver.  On  the 
24th  of  July,  which  was  yet  of  the  same  term  at  which  the  demurrer  was  sus- 
tained, the  order  dismissing  the  cause  was  set  aside  in  this  court,  on  motion  of 
the  complainant's  solicitors,  and  leave  to  amend  and  file  a  supplemental  bill 
given ;  and  on  the  25th  of  July,  Nickerson,  by  consent  of  the  defendant,  ob- 
tained an  order  appointing  receivers  in  the  Henry  county  circuit  court. 

§  286.  The  parties  to  a  controversy  are  chargeable  with  notice  of  the  power  of 
the  court  over  its  Judgments  during  the  remainder  of  the  term. 

The  solicitors  of  Nickerson  had  notice  of  the  motion  to  amend  in  this  court, 
and  under  the  facts  in  this  case,  Nickerson  is  chargeable  with  notice  of  the  ac- 
tion of  this  court  in  the  premises,  and  that  this  court  had  resumed  jurisdiction 
of  the  suit  before  he  took  his  order  appointing  a  receiver.  Nickerson  was  not 
a  stranger  to  this  suit.  He  had  appeared  by  his  counsel  on  the  argument  of  the 
demurrer,  and  resisted  the  complainant's  suit,  although  not  technically  a  party 
to  the  record.  He  was  then  chargeable  with  actual  as  well  as  constructive 
notice  that  this  court  might,  at  any  time  during  the  July  term,  set  aside  its 
judgment  on  the  demurrer  and  proceed  with  the  case.  When  the  order  was 
made  by  this  court,  setting  aside  its  judgment  of  dismissal,  the  case  stood  as 
if  this  judgment  had  never  been  rendered.  The  court  had  never  lost  jurisdic- 
tion. Suppose,  for  illustration,  the  complainant  had  appealed  within  sixty 
days,  as  he  might,  or  at  any  time  during  the  term,  from  the  judgment  of  this 
court,  and  the  appellate  court  had  reversed  our  judgment,  it  would  not,  of 
course,  be  contended  that  the  jurisdiction  of  another  court  could  attach  by  any 
form  of  proceeding  so  as  to  divest  this  court  of  jurisdiction;  and  yet  a  com- 
plainant is  not  bound,  in  order  to  save  jurisdiction,  to  pray  an  appeal  instanter 
a  judgment  or  decree  is  rendered  against  him.  He  may  lie  still  and  take  no 
action  for  days,  perhaps  months,  and  then  by  taking  his  appeal  in  due  form  all 
rights  of  jurisdiction  are  preserved  intact  So,  too,  instead  of  resorting  to  an 
appellate  court,  the  complainant  may  ask  this  court  to  revise  its  own  order  or 
decree,  and  in  furtherance  of  justice  such  request  may  be  granted  and  the 
former  judgment  annulled  and  set  aside  any  time  during  the  term. 

We  find,  then,  that  this  court  had  not  lost  jurisdiction  of  this  case  when  the 
suit  in  Henry  county  was  commenced ;  and  although  the  suit  was  technically 
dismissed  on  our  record  from  the  20th  to  the  24th  of  July  last,  yet  it  was  all 
the  time  subject  to  the  power  of  the  court  to  set  aside  that  order;  and  Nicker- 
son could  not,  by  commencing  a  suit  in  another  county,  supersede  the  jurisdic- 
tion of  this  court  over  the  subject-matter. 

§  287. rights  of  third  parties  acquired  in  good  faith  mayy  in  the  die- 

cretion  of  the  cou/rty  he  regarded. 

Undoubtedly  cases  may  be  found  where  courts  have,  in  their  discretion, 
refused  to  set  aside  their  judgment  and  proceed  with  the  case,  after  having 
once  dismissed  it,  where  the  rights  of  parties,  acting  upon  the  faith  that  the 
dismissal  was  final,  had  intervened;  but  such  cases  are  an  exception  to  the 
general  rule,  as  a  matter  of  equitable  discretion,  rather  than  of  right,  and  are 
lor  the  protection  of  those  acting  in  good  faith.    In  this  case,  both  Nickerson 
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and  the  defendant^  the  railroad  company,  seem  to  have  left  this  ooart,  and 
rushed  ia  haste  into  the  state  ooart,  and  there  consented  to  the  appointment  of 
receivers,  while  they  had  strennoasly  resisted  such  appointment  here.  This 
fact,  with  others,  appearing  in  the  record,  tends  strongly  to  prove  that  the  pro- 
ceeding in  the  Henry  ooanty  circuit  court  was  not  commenced  by  Nickerson 
in  gooid  faith,  and  that  the  case  does  not  come  within  the  exceptions  which 
have  been  cited. 

The  necessity  for  the  appointment  of  a  receiver  was  not  discussed  on  the 
argument,  for  the  reason,  as  we  wfer,  that  the  defendant,  by  consenting  to  such 
an  appointment  by  the  state  courti  has  virtually  admitted  its  necessity. 

Opinion  by  DstrifMoiiD,  X 

I  concur  in  general  in  the  viewa  of  the  district  judge.  I  may  be  allowed  to 
express  the  hope  that  there  will  be  no  trouble  growing  oat  of  this  decision,  and 
that  the  state  court  will  not  insist  upon  its  receiver  retaining  control  of  the 
property.  If  it  should,  it  may  then  become  a  question  for  this  court  to  deter- 
mine what  course  shall  be  pursued  if  the  receiver  appointed  by  this  court  shall 
83ek  to  obtain  possession  of  the  property,  and  shoald  be  resisted  by  the  receiver 
appointed  by  the  state  court.  The  only  question  there  is  in  this  case  is  whether 
the  appointment  of  a  receiver  by  the  state  court  is  of  such  a  character  as  to 
confer  rights  which  are  to  be  protected  under  the  rule  already  stated.  Daring 
the  interregnum  between,  the  dismissal  of  the  case  in  this  court  and  its  resump- 
tion by  the  order  setting  aside  that  dismissal,  has  anything  occurred  so  that 
the  rights  of  other  persona  need  protection?  They  are  such  only  in  this  case  as 
grow  out  of  the  appointment  of  the  receiver  by  the  state  court.  It  cannot  be 
said  that  Nickerson  haa  himself  acquired  any  special  rights  or  interests  which 
are  to  be  affected.  It.  is  only  whether  the  state  court  should  maintain  its  con- 
trol over  the  property.  Now,  conceding  that  there  might  have  been  during 
this  intervid  rights  acquired  by  third  parties  which  should  be  protected  by  this 
as  well  as  all  courts,  what  wa&  the  statue  of  the  case  at  the  time  that  the 
receiver  was  appointed?  If  we  concede  that  Nickerson  might  commence  a  suit 
in  the  state  court  for  the  appointment  of  a  receiver  to  take  possession  of  the 
property  the  same  as  was  asked,  by  the  plaintiff  in  the  original  case  in  this  court 
when  this  court  resumed  control  of  the  case,  as  it  did  by  its  order  of  the  24th 
of  July  setting  aside  the  previous  order  of  dismissal,  then  Nickerson  and  his 
counsel  should  have  suspended  all  proceedings  in  the  state  court  as  to  the 
appointment  of  a  receiver.  Whatever  may  be  said  as  to  the  order  of  dismissal, 
the  cause  then  stood  precisely,  as  my  brother  judge  has  said,  as  though  no  order 
of  dismissal  had  ever  been  made;  and  it  presents,  therefore,  a  case  where  there 
was,  at  the  time  that  the  order  was  made  by  the  state  court  for  a  receiver,  a  bill 
pending  in  this  court  which  also  asked  for  a  receiver  of  the  same  property,  aud 
of  which  this  court  had  jurisdiction. 

These  conflicts,  of  course,  are  always  unpleasant  to  us.  We  desire  to  proceed 
harmoniously  with  the  state  courts  and  state  judges.  Wo  cannot,  however, 
shrink  from  duties  imposed  upon  us,  where  we  have  once  obtained  jurisdiction 
of  a  case,  as  we  think  we  have  here.  We  believe  that  it  is  our  duty  to  maintain 
it,  according  to  well-settled  principles.  And  we  trust  that  there  may  bo  no 
such  conflict  between  the  state  and  federal  courts  in  this  instance  as  has  been 
intimated.  However  this  may  be,  we  have  to  proceed  according  to  our  views 
of  law  and  equity  in  tlie  case.  We  would  hope  that  there  will  be  no  con- 
troversy about  the  person   to   be  appointed  receiver.     If  the  plaintiff  can 
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suggest  some  names,  and  the  counsel  on  the  other  side  have  no  objection, 
we  shall  appoint  him.  Bat  if  they  object,  we  may  appoint  one  of  oar  own 
motion. 

OILMAN  V.  PERKINa 
(Cirouii  Court  for  lUinoia:  7  Federal  Reporter,  887-899.    1881.) 

Opinion  by  Blodoett,  D.  J. 

Statement  of  FAcrre. —  This  is  an  action  of  replevin  for  the  recovery  of  a  val- 
uable horse,  alleged  to  have  been  anjostly  taken  and  detained  from  the  plaint- 
iff by  the  defendants.  Four  pleas  were  interposed :  Mrsty  nan  cepit;  Mcondy 
nan  detinet;  thirds  property  in  Robert  L  Lee  and  not  in  the  said  plaintiff; 
fourth^  that  the  defendant  Perkins  was  at  the  time  when,  etc.,  sheriff  of  Book 
Island  county,  in  the  state  of  Illinois,  duly  qualified  and  acting  as  sooh;  that 
on  the  4tb  day  of  September,  1878,  the  Topeka  National  Bank,  of  Topeka, 
Kansas,  sued  out  of  the  circait  coart  of  said  coanty  of  Bock  Island  its  writ  of 
attachment  of  that  date  against  one  Bobert  I.  Lee  for  the  sam  of  $3,285.76, 
with  interest  from  the  1st  day  of  December,  1876,  and  caused  the  same  to  be 
directed  to  the  sheriff  of  said  county  to  execate,  in  and  by  which  writ  the 
sheriff  was  commanded  to  attach  so  much  of  the  estate,  real  and  personal,  of 
the  said  Bobert  I.  Lee,  to  be  found  in  his  county,  as  should  be  sufficient  to  sat- 
isfy the  indebtedness  mentioned  in  the  writ,  and  such  estate  so  attached  in  his 
hands  to  secure,  so  as  to  provide  that  the  same  might  be  liable  for  the  proceed- 
ings thereupon  according  to  law,  which  writ  was  made  returnable  on  the  first 
Monday  of  January  next  after  the  date  thereof;  and  that  such  writ  came  duly 
into  the  hands  of  defendant  Perkins,  as  such  sheriff,  to  execute,  and  was  by  him, 
on  the  day  of  the  date  thereof,  duly  executed  by  levying  upon  and  taking  into 
his  possession  the  horse  in  question ;  and  that  the  defendant  Perkins  held  the 
horse  in  qnestion  at  the  time  when,  etc.,  by  virtue  of  the  said  attachment  and 
levy. 

It  was  further  averred  that  the  horse,  at  the  time  when  the  same  was  levied 
opon  by  virtue  of  the  writ  of  attachment  by  defendant  as  aforesaid,  was,  and 
is,  the  property  of  the  said  Bobert  I.  Lee,  and  not  the  property  of  the  plaint- 
iff; and  that  the  said  horse  was  properly  subject  to  be  levied  upon  and  taken  by 
virtue  of  the  said  writ  of  attachment  as  aforesaid.  Issue  was  joined  upon  these 
pleas,  and  a  trial  had  before  a  jury,  in  which  the  main  question  made  upon  the 
proof  was  as  to  the  title  of  said  Bobert  I.  Lee  to  the  horse, —  the  defendants 
contending  that  plaintiff's  alleged  title  was  fraudulent  as  against  the  creditors 
of  Lee,  and  that  the  plaintiff  could  not,  under  the  law  and  facts  in  the  case^ 
hold  such  horse  as  against  the  said  Topeka  National  Bank,  a  creditor  of  Lee. 
The  jury,  by  their  verdict,  found  the  issues  for  the  plaintiff,  and  defendants  now 
move,  first,  to  dismiss  the  cause  for  want  of  jurisdiction  after  verdict  and  be- 
fore judgment;  seoondy  for  a  new  trial. 

The  motion  to  dismiss  for  want  of  jurisdiction  is  based  upon  the  ground  that 
the  property  in  question,  at  the  time  it  was  taken  by  the  marshal  of  this  court 
under  its  replevin  writ,  was  in  the  custody  of  the  sheriff  of  Bock  Island  county, 
under  the  writ  of  attachment  issued  out  of  the  circuit  court  of  that  county 
against  the  property  of  Bobert  I.  Lee,  and  that  it  was  therefore  in  the  custody 
of  the  law  of  said  state  court,  and  could  not  be  taken  from  said  court  by  the 
process  of  any  other  court  of  concurrent  jurisdiction.  In  support  of  this  posi- 
tion the  defendant  relies  mainly  upon  the  decision  of  the  supreme  court  of  the 
United  Sutes  in  Freeman  v.  Howe,  24  How.,  450  (§§  255-260,  supra). 

91 


8  288.  COURTS.- JURISDICTION  OF  UNITED  STATES  COURTS. 

The  only  question  in  my  mind  is  whether  the  defendants,  after  having  tried 
this  case  upon  its  merits,  shall  now,  after  a  verdict  and  practically  on  a  motion 
for  a  new  trial,  be  heard  to  allege  want  of  jurisdiction  in  this  court.  If,  in  the 
first  instance,  or  at  any  time  before  a  trial  upon  the  merits,  the  defendants  bad 
submitted  to  this  court  that  the  property  in  question  was  in  the  custody  of  the 
state  court,  and  that  the  controversy  over  the  ownership  of  it,  which  was  initi- 
ated by  the  levy  of  the  writ  of  attachment  upon  it  as  the  property  of  Lee, 
could  and  should  properly  be  remitted  to  that  court  for  determination,  this 
court,  in  the  light  of  Freeman  v.  Howe,  and  other  cases  in  the  supreme  court 
of  the  United  States  involving  the  same  principle,  would  undoubtedly  have 
dismissed  the  cause  and  returned  the  property  to  the  officers  of  the  state 
court. 

The  defendants  might  with  propriety  have  said  to  this  court:  ^^  This  property 
is  alleged  to  be  the  property  of  Kobert  I.  Lee.  It  is  seized  as  such;  it  is  in  the 
possession  of  the  state  court  as  such.  The  law  of  the  state  of  Illinois  (chapter 
11,  §  29,  Eev.  St.  of  Illinois)  expressly  provides  that  any  third  person  claiming 
the  property  attached,  as  this  property  has  been,  can  interplead  and  protect 
his  own  title;  and  therefore  this  court  ought  not  to  take  from  the  state  court 
the  controversy  of  which  it  had  properly  acquired  jurisdiction."  But  instead 
of  doing  this,  the  defendants  plead  to  the  merits,  and  try  the  case  upon  the 
merits;  challenge  the  validity  of  plaintiff's  title,  charge  the  plaintiff's  title  is 
fraudulent  as  against  the  attaching  creditor  of  Lee,  and  only  after  their  de- 
feat by  the  jury  upon  that  issue  do  they  raise  the  question  of  jurisdiction. 

§  288,  This  case  distinguished  froni  Freeman  v.  Howe, 

In  the  case  of  Freeman  v.  Howe  the  marshal  of  the  United  States  had  levied 
a  writ  of  attachment  upon  certain  cars  as  the  property  of  the  railroad  com- 
pany, the  defendant  in  the  attachment.  A  mortgagee  of  the  railroad  company 
brought  replevin  in  the  state  court,  and  the  supreme  court  of  the  United 
States  in  that  case  held  that  the  possession  of  the  marshal  could  not  be  inter- 
fered with  by  the  process  of  the  state  court.  This  case  is  not  strictly  analogous 
in  its  facts  to  that.  Here  the  attachment  was  by  the  officers  of  the  state 
court,  and  the  replevin  was  from  the  federal  court.  In  Freeman  i;.  Howe  the 
controversy  in  regard  to  the  title  to  this  property  could  not  have  been  removed 
from  the  federal  into  the  state  eourt,  but  in  this  case  it  might  have  been  re- 
moved from  the  state  to  the  federal  court.  If  the  plaintiff  in  this  replevin  suit 
had  interpleaded  under  the  statute  of  Illinois  in  the  original  attachment  suit, 
he  undoubtedly  could,  under  the  act  of  1875  in  regard  to  the  removal  of  cases 
from  the  state  to  the  federal  courts,  have  removed  the  controversy  between 
himself  and  the  sheriff,  as  to  the  sheriff's  right  to  attach  this  property  as  the 
property  of  Lee,  from  the  state  into  the  federal  court;  and  ought  not  this  court 
to  presume  that  the  defendants  acted  in  this  case  upon  the  assumption  that  the 
controversy  was  one  which  might,  in  some  form,  be  properly  taken  from  the 
state  into  the  federal  court,  and  therefore  waived  all  question  as  to  the  manner 
in  which  it  was  so  brought  before  the  federal  court,  and  tried  it  here  upon  its 
merits,  in  the  first  instance,  on  the  ground  that  he  knew  he  might  ultimately 
be  compelled  to  do  so? 

It  will  be  noticed  that  the  extreme  doctrine  of  Freeman  v.  Howe  is  some- 
what modified  in  its  practical  application  by  the  subsequent  case  of  Buck  v. 
Colbath,  3  Wall.,  334;  and  it  is  very  clear,  in  the  light  of  the  two  cases,  that 
the  supreme  court  does  not  now  hold  to  the  extreme  doctrine  that  the  contro- 
versy in  regard  to  the  ownership  of  this  property,  having  originated  in  the 
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state  court,  mast  neoessarily,  under  all  oombinaiion  of  fact,  be  held  and  deter- 
mined  there,  and  there  alone. 

§  289.  Where  the  federal  court  would  refrain  from  taking  jurisdiction  only 
hy  reason  of  comity^  the  objection  must  be  seasonably  takef\. 

In  this  case  the  court  could  have  taken  jurisdiction  of  the  parties,  as  the  citizen- 
ship was  such  as  to  give  it  such  jurisdiction  of  them,  and  it  would  only  refrain 
from  taking  jurisdiction  of  the  subject-matter  by  reason  of  comity  towards 
another  court  of  concurrent  jurisdiction.  The  parties  to  assert  the  right  of  the 
state  court  to  keep  possession  of  the  property  were  either  the  officers  representing 
that  court  or  the  attaching  creditor  who  had  selected  that  forum.  But  neither  of 
those  parties  disputed  the  jurisdiction  of  this  court,  on  the  ground  that  it  be- 
longed for  any  reason  to  the  state  court,  until  after  the  trial  on  the  merits,  and 
then,  I  think,  it  was  too  late  to  raise  the  point.  It  seems  to  me  that  these  de- 
fendants may  be  justly  charged  with  having  been  willing  to  experiment  with 
this  court;  and,  after  having  had  a  trial  and  being  defeated,  they  are  now 
disposed  to  fall  back  upon  a  point  which  they  ought  to  have  raised  in  the  first 
instance.    The  motion  to  dismiss  for  want  of  jurisdiction  is  therefore  overruled. 

lewis'  v.  the  ship  ORPHEUa 
(District  Court  for  Massachusetts:  8  Ware,  143-147.    1858.) 

Opinion  by  Wars,  D.  J. 

Statembnt  of  Facts. —  The  first  question  which  arises  in  these  cases  is 
whether  the  court  has  jurisdiction.  The  right  of  the  court  to  take  cognizance 
of  the  subject-matter  is  not  questionable,  but  the  Orpheus  was  attached  under 
process  from  the  state  court  on  the  5th  of  March,  and  she  was  arrested  by  the 
marshal  under  process  from  this  court  on  the  15th. 

§  290.  Property  in  possession  of  a  state  court  cannot  be  taken  by  process  of 
a  federal  court. 

If  the  vessel,  at  the  time  when  the  marshal  served  his  precept,  was  in  the 
cnstody  of  the  sherifiF,  it  is  well  settled  that  the  arrest  of  the  marshal  was 
illegal  and  void.  The  case  of  The  Bobert  Fulton,  1  Paine,  620,  and  that  of  the 
Oliver  Jordan,  decided  at  the  last  term  of  the  circuit  court  in  Maine,  are 
directly  in  point.  It  is  said  by  the  supreme  court  that  under  our  system  of 
government  there  is  no  mode  of  preventing  an  embarrassing  and  dangerous 
conflict  of  jurisdiction  between  the  courts  of  the  states  and  those  of  the  United 
States,  but  to  consider  personal  property  which  is  in  the  custody  of  one  to  be 
withdrawn  from  the  process  of  the  other,  except  in  those  special  cases  provided 
for  by  statute.  Act  of  March  8,  1833,  vol.  4,  page  634;  8  Peters,  299;  Hagan 
V,  Lucas,  10  Peters,  401 ;  PuUiam  v.  Osborne,  17  How.,  471. 

To  meet  this  difl9culty,  it  is  said  that  in  the  proceedings  under  the  state  proc- 
ess there  were  fatal  irregularities  and  defects,  which  render  the  whole  proceed- 
ings void.  But  the  ready  answer  is  that  the  case  is  still  pending  before  the 
state  court,  and  the  question  whether  these  irregularities  are  fatal  must  be  de- 
cided there,  and  not  by  this  court.  It  may  be  a  good  reason  why  these  libels 
should  not  be  dismissed,  but  allowed  to  remain  on  the  docket  till  that  case  is 
decided.  If  the  state  court  dismisses  the  suits  on  which  the  vessel  was  attached 
by  the  sheriff,  it  may  appear  that  the  seizure  of  the  marshal  was  lawful,  and 
these  cases  proceed  to  a  hearing.  But  until  it  is  ascertained  whether  this  court 
has  jurisdiction,  it  would  be  altogether  irregular  to  proceed  to  a  final  decree. 
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§291.   What  is  8ufficiefU  po$9e$9i<m  of  prcpeHy  taken  und&r  a^ 

When  the  sheriff  made  the  attachment  he  appointed  Mr.  Jameson  keeper, 
and  put  him  in  possefsion  of  the  ship.  The  keeper  was  examined,  and  he  says 
that  he  remained  keeper  for  seventeen  days,  two  or  three  days  after  the  arrest 
by  the  marshal.  At  the  time  when  he  went  aboard  the  ship  was  unfinished 
and  the  carpenters  were  employed  in  completing  the  joiner  work.  During  the 
whole  time  the  weather  was  extremely  cold  and  no  fire  was  allowed  in  the 
ship,  and  on  account  of  the  severity  of  the  weather  the  keeper  did  not  remain 
aboard  during  the  nights.  Bat  as  she  lay  at  the  wharf  the  vessel  was  so  high 
that  there  was  no  entrance  aboard  bat  by  a  ladder,  which  was  placed  there  in 
the  morning  and  taken  away  at  night,  and  the  keeper  was  there  first  in  the 
morning  before  the  ladder  was  put  np  and  last  in  the  evening  when  it  was  re- 
moved. Through  the  whole  period  of  his  custody,  in  the  day  time,  he  was 
either  in  the  vessel  or  near  her,  on  the  wharf  or  in  a  ooantiqg^room,  where  the 
ressel  was  in  plain  sight,  and  was  at  no  time  daring  the  day  out  of  sight  of  the 
ship,  so  that  it  was  impossible  for  her  to  be  removed  withont  his  knowledge. 
Daring  the  whole  time  joiners  were  at  work  on  the  vessel,  aiid  many  persons 
were  coming  and  going  to  visit  and  look  at  her,  and  others  were  employed 
in  taking  in  cargo.  Mr.  Jameson  says  that  he  does  not  know  whether  he 
was  in  the  vessel  or  not  when  the  marshal  made  the  arrest,  he  not  knowing 
personally  the  officer,  and  that  he  did  not  know  of  the  arrest  nntil  two  or 
three  days  after  it  was  made,  when  he  notified  the  marshal's  keeper  of  his  pos* 
session. 

Such  are  the  facts  with  respect  to  the  sheriff's  custody,  and  the  question  is 
whether  it  was  safiicieat  to  satisfy  the  law.  My  opinion  is  that  it  was.  The 
nature  and  kind  of  possession  of  personal  property  that  is  required  of  an  officer 
to  preserve  an  attachment  depends  on  the  nature  of  the  property.  Light  arti- 
cles of  small  value  may  properly  be  removed  and  kept  in  immediate  possession. 
But  this  is  impracticable  with  laige  articles  upon  a  ship.  All  that  is  necessary 
in  respect  to  such  articles  is,  that  the  custody  be  such  as  will  enable  the  keeper 
to  assert  his  possessory  rights  and  prevent  its  being  withdrawn  without  his 
knowledge.  So  it  has  been  adjudged  by  the  supreme  court  of  the  state.  Where 
heavy  blocks  of  granite  were  attached  and  put  in  possession  of  a  keeper,  whose 
house  was  within  sight  of  them,  and  who  passed  them  daily  in  going  to  and 
from  his  work,  this  was  held  to  bo  a  suSicient  possession  without  removing 
them.  Sanderson  v.  Edwards,  16  Pick.,  144;  Hemmenway  e.  Wheeler,  14 
Pick.,  408. 

§  292.    When  a  voidable  ooneent  to  jwrisdiation  is  to  he  avoided. 

It  is  further  contended  that  whatever  objection  there  may  have  originally 
been  to  the  jurisdiction  it  has  been  waived  by  the  claimant's  stipulation,  by 
which  he  submitted  to  the  jurisdiction.  Whatever  may  have  been  the  effect  of 
a  stipulation  if  it  had  been  purely  voluntary,  I  do  not  think  it  necessary  to  de- 
termine. As  the  subject-matter  is  clearly  within  the  jurisdiction  of  the  court, 
if  it  were  wholly  voluntary  it  might  be  taken  as  a  waiver  of  any  other  objeo- 
tion.  But  with  a  consent  extorted  by  duress  it  may  be  otherwise.  It  is  true 
that  an  enforced  consent  is  still  consent,  evicta  voluntas  est  tamen  voluntas^  but 
it  is  voidable.  To  avoid  it  in  this  case,  by  an  objection  to  the  jurisdiction,  I 
admit  that  the  exception  must  be  taken  in  a  reasonable  time.  In  the  admiralty 
it  may  be  taken  by  a  voluntary  plea  before  answering,  or  it  may  be  taken  in 
the  answer.    In  this  case  the  objection  has  been  made  in  the  answer,  and  this 

is  in  season. 
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§  298,    When  consent  to  jurindietion  is  voidable  through  duress. 

Is,  then,  the  claimant's  consent  to  submit  to  the  jurisdiction  voidable!  The 
facts  are  these:  The  ship  lay,  when  she  was  arrested,  at  Lewis'  wharf  in  Bos- 
ton, and  being  in  the  custody  of  the  sheriff  the  arrest  was  void.  She  was  then 
bound  on  a  distant  voyage,  and  partly  laden.  In  order  to  liberate  her  from 
the  arrest,  and  to  enable  her  to  proceed  on  her  voyage,  the  claimant  entered 
into  this  stipulation.  But  for  this  the  voyage  must  have  been  broken  up,  and 
the  vessel  remained  in  custody  for  an  indefinite  time,  which  the  progress  of  the 
several  suits  show  must  have  been  from  the  middle  of  March  to  the  middle  of 
October,  seven  months  at  least.  Was  this  consent,  it  being  the  only  possible 
means  of  liberating  the  vessel,  and  saving  to  the  owner  a  heavy  loss,  so  far 
voluntary  as  to  deprive  him  of  the  right  of  objecting  to  the  legality  of  the 
seizure!  I  think  it  was  not.  It  was  a  consent  given  under  duress  and  con- 
straint, not  of  bis  person  but  of  his  property,  extorted  from  his  fears,  not  of  per- 
sonal barm,  but  of  a  large  pecuniary  loss.  A  court  professing  to  be  guided  in  its 
jurisprudence  by  the  principles  of  an  enlarged  and  liberal  equity  ought  to  be  slow ' 
in  lending  itself  to  enforce  an  engagement  obtained  by  such  means.  According 
toDomat,  when  the  violence  or  constraint  under  which  one  acts  is  such  as  that 
reasonable  prudence  obliges  him  to  surrender  some  property  lien,  some  right,  or 
some  other  interest,  rather  than  resist,  there  is  wanting  that  liberty  and  equality 
between  the  parties,  which  is  required  to  render  engagements  binding,  and  a  con- 
sent so  obtained  ought  to  be  annulled.   Domat,  Li  v.  1,  Tit  12,  sec.  4,  in  principia. 

§  294.  Consttncction  of  a  stipulation  of  submission  to  the  jurisdiction. 

If  this  stipulation  were  to  be  considered  as  of  the  nature  of  a  contract,  there 
seem  to  be  strong  reasons  in  equity  against  enforcing  it  by  the  active  agency 
of  the  court.  But  in  fact  it  has  none  of  the  qualities  of  a  contract.  A  con- 
tract is  an  agreement  entered  into  by  the  mutual  consent  of  the  parties,  but  a 
stipulation  is  an  instrument  taken  by  order  of  the  court;  its  terms  are  deter- 
mined by  the  will  of  the  court,  and  not  by  that  of  the  parties.  Consequently 
it  is  to  be  interpreted  by  the  intention  of  the  court  only,  as  to  the  nature  and 
intent  of  its  obligation.  It  being  an  instrument  taken  in  the  interest  of  justice 
to  sustain  the  jurisdiction  of  the  court,  it  ought  not  to  receive  such  a  construc- 
tion as  would  deprive  either  party  of  any  of  his  legal  rights.  This  clause,  by 
which  the  party  submits  to  the  jurisdiction  of  the  court,  seems  to  be  taken 
from  the  stipulation  entered  into  in  libels  in  personam^  in  Judicio  sistendiy  or 
answering  to  the  action,  and  I  think  should  be  held  to  have  the  same  force  and 
meaning  as  in  that.  That  required  the  promisor  to  remain  in  court  and  sub- 
mit himself  to  its  jurisdiction,  as  far  as  ho  was  subject  to  it  when  the  suit  was 
commenced,  no  further.  If,  after  the  service  of  the  process,  he  acquired  a  new 
right  of  declining  the  former,  that  was  waived,  but  it  did  not  deprive  him  of 
any  right  of  defense  he  had  when  the  process  was  served.  Lane  v.  Townsend, 
1  Ware,  304.  The  object  was  to  preserve  the  authority  of  the  couri  as  it  then 
was,  and  not  to  enlarge  it.  My  opinion  is  that  any  rights  wliich  the  claimant 
had  of  objecting  to  the  jurisdiction  of  the  court  when  the  stipulation  was 
entered  into  he  still  retains. 

In  the  present  state  of  facts,  it  does  not  seem  to  me  to  be  proper  to  dismiss 
the  libels.  They  may  remain  on  the  docket  and  await  the  decision  of  the  state 
court.  If  their  decision  is  that  the  proceedings  are  so  defective  that  the  pend- 
ing suit  must  be  dismissed,  the  objection  to  the  jurisdiction  of  this  court  may 
be  removed  and  the  case  proceed.  Or  if  the  parties  prefer  so  to  do,  the  suits 
here  may  be  discontinued,  and  they  may  seek  their  remedy  in  the  state  court. 
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WILMER  V.  ATLANTA  &  RICHMOND  AIR  LINE  RAILWAY  COMPANY. 
(Circuit  Court  for  Georgia:  3  Woods,  400-428.    1875.) 

Opinion  by  Woods,  J- 

Statement  of  Faots. —  The  complainants,  Skipwith  Wilmer  and  August  Rich- 
ard, allege  that  tbey  are  the  owners  and  holders  of  certain  of  the  bonds  known 
as  first  mortgage  eight  per  cent,  bonds  of  the  Atlanta  &  Richmond  Air  Line 
Railway  Company,  which  are  secured  by  a  deed  of  trust  on  all  the  property 
and  franchises  of  the  defendant  company,  and  they  file  this  bill  in  behalf  of 
themselves  and  all  other  holders  of  similar  bonds  who  shall  be  entitled  to  avail 
themselves  of  the  benefit  of  the  suit.  The  purpose  and  prayer  of  the  bill  is, 
that  the  trust  deed,  given  to  secure  said  bonds,  may  be  so  construed  that  the 
trustees  therein  named,  or  their  substitutes  to  be  appointed  by  the  court,  may 
be  compelled  to  execute  the  trusts  created  by  the  deed  of  trust,  by  taking  pos- 
session of  said  railway  and  appurtenances,  and  all  property  granted  by  the 
deed  of  trust,  and  selling  the  same  at  public  auction  for  the  payment  of  the 
principal  and  interest  of  all  the  bonds  secured  by  said  trust  deed,  and  that 
pending  the  suit,  some  suitable  person  may  be  appointed  receiver  to  take 
possession  of  said  railway  and  all  its  property  conveyed  by  the  trust  deed, 
with  power  to  operate  and  manage  said  railway,  and  receive  all  its  earnings 
and  income  during  the  pendency  of  the  suit,  and  with  such  other  power  as  to 
the  court  shall  seem  right  and  proper. 

The  cause  now  comes  on  for  hearing  upon  the  motion  of  the  complainants  for 
the  appointment  of  a  receiver  as  prayed  in  the  bill.  It  is  alleged  in  the  bill  that 
the  defendant  company  is  a  corporation  created  by  and  existing  under  the  laws 
of  the  states  of  Georgia,  South  Carolina  and  North  Carolina,  and  having  its 
principal  office  and  place  of  business  in  Atlanta,  in  the  state  of  Georgia.  It 
further  appears  from  the  bill  that,  by  an  act  of  the  legislature  of  Georgia,  ap- 
proved March  6,  1866,  a  railroad  company,  to  be  known  as  "The  Georgia  Air 
Line  Railroad  Company,*'  was  incorporated  and  authorized  to  build,  equip  and 
enjoy  a  railroad  from  Atlanta  to  the  South  Carolina  state  line,  in  the  direction 
of  Anderson  court-house. 

By  an  act  of  the  general  assembly  of  South  Carolina,  approved  December 
20,  1856,  the  Air  Line  Railroad  Company  of  South  Carolina  was  incorporated, 
with  authority  to  construct  a  railroad  from  the  line  of  the  state  of  Georgia, 
in  the  direction  of  the  city  of  Atlanta,  to  Anderson  court-house,  and  thence 
to  some  point  of  connection  with  the  Charlotte  &  South  Carolina  Rail- 
road, in  the  direction  of  Charlotte,  North  Carolina,  and  to  equip  and  enjoy 
the  same.  The  seventh  section  of  this  act  of  incorporation  provides  that  it 
shall  and  may  be  lawful  for  the  said  company  to  combine  or  unite  with  any 
other  railroad  company  having  the  right  so  to  do,  and  to  consolidate  the  man- 
agement of  the  companies  so  combining,  if  they  shall  deem  it  necessary,  and 
to  make  any  regulations  for  the  use  of  or  combination  of  the  interest  or  man- 
agement of  said  roads  as  the  public  good  may  require,  or  to  them  may  seem 
meet. 

By  an  act  of  the  legislature  of  North  Carolina,  approved  August  3,  1868,  it 
was  provided  that  the  Air  Line  Railroad  Company  in  South  Carolina  was 
authorized  "to  extend,  construct,  equip  and  operate  its  road  within  the  limits 
of  North  Carolina,  from  any  point  on  the  South  Carolina  line  to  the  town  of 
Charlotte,  in  North  Carolina." 

These  three  acts  being  in  force,  the  legislature  of  Georgia,  by  an  act  ap- 
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proved  September  7,  1868,  declared  'Ubat  the  Georgia  Air  Line  Company  Jbe 
and  they  are  hereby  authorized  to  consolidate,  combine  or  unite  with  any 
other  railroad  company  or  companies  directly  or  indirectly  connecting  there- 
with, or  to  unite  the  management  of  said  companies,  upon  such  terms,  condi- 
tions and  provisions  as  shall  be  agreed  upon  by  and  between  such  companies  so 
consolidated  or  uniting,  and  thereupon  such  consolidated  or  united  companies 
shall  be  invested  in  this  state  with  all  the  rights  and  privileges  conferred  upon, 
and  be  subject  to  all  the  restrictions  imposed  by  the  original  charter  of,  the 
said  Georgia  Air  Line  Railroad  Company,  and  the  amendments  thereto,  with 
the  right  to  adopt  such  other  or  modified  corporate  name,  and  to  increase  and 
diminish  the  number  of  directors  now  provided,  or  as  shall  be  determined  on  and 
agreed  upon  by  such  companies."  And  the  legislature  of  South  Carolina,  by 
an  act  approved  September  18, 1868,  entitled  ''An  act  to  amend  an  act  entitled 
an  act  to  incorporate  the  Air  Line  Railroad  Company  in  South  Carolina,"  de- 
clared, section  2,  ''  that  if  said  company  shall,  as  authorized  by  its  charter,  con- 
solidate or  unite  with  any  other  company  or  companies,  it  may  adopt  such 
other  or  modified  corporate  name  and  increase  or  diminish  the  number  of 
directors  now  provided  for  as  shall  be  deemed  best  and  agreed  upon  by  such 
companies." 

In  pursuance  of  the  authority  granted  by  these  acts  of  the  legislatures  of 
Georgia  and  South  Carolina,  it  is  alleged  that,  on  June  20,  1870,  the  Georgia 
Air  Line  Railroad  Company  and  the  Air  Line  Railroad  Company  in  South 
Carolina,  by  an  agreement  in  writing  duly  executed  between  said  companies, 
were  consolidated  and  united  into  one  corporation,  under  the  name  of  the 
'^Atlanta  &  Richmond  Air  Line  Railway  Company,"  and  from  thenceforward 
became  one  body  corporate  under  that  corporate  name,  and  the  owner  of  all 
the  property,  and  entitled  to  all  the  rights,  privileges  and  franchises  which  had 
belonged  to  the  tivo  companies  out  of  which  it  was  formed. 

It  is  further  alleged  that  the  Atlanta  &  Richmond  Air  Line  Railway  Com- 
pany, having  thus  become  the  owner  of  all  the  property  which  had  belonged 
to  the  two  companies  named,  and  being  in  need  of  a  large  sum  of  money  to 
complete  and  equip  its  road,  conveyed  to  trustees  by  deed  of  trust,  ''  the  entire* 
railway  of  said  company,  extending  from  the  city  of  Atlanta,  in  the  state  of 
Georgia,  to  the  city  of  Charlotte,  in  North  Carolina,  together  with  all  its  fran- 
chises, lands,  buildings,  machinery,  rolling  stock,  materials  and  other  property, 
real  and  personal,  wherever  situated,  and  however  held,  and  whether  now 
owned  or  hereafter  acquired;  and  also  the  annually  accruing  net  income  of 
said  company,"  the  purpose  of  which  said  deed  of  trust,  and  it  so  declared,  was 
to  secure  the  payment  of  four  thousand  two  hundred  and  forty-eight  coupon 
bonds  ot  $1,000  each,  to  be  issued  by  the  company,  with  interest  payable  semi- 
annually at  the  rate  of  eight  per  cent,  per  annum.  It  was  made  the  duty  of 
the  trustees  named  in  the  deed  of  trust,  upon  default  of  payment  of  either  the 
principal  or  interest  of  the  bonds,  to  take  possession  of  the  trust  property  and 
its  revenues,  and  administer  the  same,  and  to  sell  the  property,  or  such  part 
thereof,  as  might  be  necessary  to  pay  the  sum  of  money  in  default.  The  bonds 
secured  by  the  deed  of  trust  were  duly  executed  and  issued  and  negotiated 
by  the  Atlanta  &  Richmond  Air  Line  Railway  Company. 

The  bill  further  states  that  on  the  1st  of  January,  1874,  the  company  made  de- 
fault in  the  payment  of  its  interest  that  day  due,  that  the  interest  coupons  were 
presented  for  payment  at  the  offices  of  the  company  in  New  York  and  Atlanta, 
and  payment  thereof  was  refused.  More  than  sixty  days  having  elapsed  from 
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the  time  of  snob  defaalt,  the  complainants,  together  with  the  holders  of  other 
two  thousand  three  hundred  and  forty-two  of  said  bonds,  gave  notioe  to  R  A. 
Lancaster  and  Alfred  Aostell,  the  survi^ng  trustees  under  said  deed  of  trust, 
of  the  default  in  the  payment  of  interest,  and  requested  them  to  proceed  and 
esecute  the  trusts  created  by  said  deed,  and  take  possession  of  the  trust  prop- 
erty and  the  revenues  of  the  company,  as  authorized  and  required  by  the  deed 
of  trust,  to  sell  the  property  and  apply  the  net  proceeds  of  the  entire  trust 
property  to  the  payment  of  the  principal  and  interest  on  the  bonds  secured  by 
said  deed  of  trust,  as  therein  provided.  Although  five  months  have  elapsed 
since  the  said  request,  the  trustees  have  taken  no  steps  towards  the  ezecation 
of  said  trusts,  or  the  enforcement  of  the  bondholders'  rights  under  the  deed  of 
trust,  but  have  utterly  failed  and  neglected  so  to  do. 

It  is  further  alleged  that  the  Atlanta  &  Richmond  Air  Line  Railway  Oom- 
pany  is  managed,  not  so  much  in  the  interest  of  its  bondholders  and  stockhold- 
ers, as  in  the  interests  of  the  Richmond  &  Danville  Railroad  Company,  whose 
president  is  also  the  president  of  the  Atlanta  &  Richmond  Air  Line  Railway 
Company;  that  it  has  been  made  subservient  to  the  interests  of  the  Richmond 
&  Danville  Company,  greatly  to  its  own  injury  and  the  damage  of  the  com- 
plainants and  other  bondholders.  It  is  also  alleged  that  the  Richmond  A  Dan- 
ville Railroad  Company  claims  to  have  some  interest  in  the  property  covered 
by  the  deed  of  trust,  and  to  have  a  lien  therefor  on  said  property,  and  that  the 
complainants  apprehend  that  the  Atlanta  &  Richmond  Air  Line  Company  and 
the  Danville  &  Richmond  Company  are  acting  collusively  in  regard  to  said 
lien,  and  that  it  is  their  intention  to  undertake  to  enforce  it  to  the  great  wrong 
and  injury  of  complainants  and  other  bondholders. 

It  is  unnecessary  here  to  notice  further  the  allegations  of  the  bill.  The  mo- 
tion is  for  the  appointment  of  a  receiver  to  take  possession  of  the  entire  line 
of  the  defendant  company's  road,  running  from  Atlanta,  Georgia,  to  Charlotte, 
North  Carolina,  over  portions  of  three  states. 

§  295.  Where  a  trustee  refueea  to  perform  a  trusty  a  court  of  equity  v>Ul  grant 
relief  by  a  receiver  or  otherwise^  irres/fectlve  of  the  question  of  ultimate  loss. 

The  first  question  which  presents  itself  for  solution  is.  Should  there  be  a  re- 
ceiver for  the  property  of  the  defendant  company  or  any  part  of  it!  The  rules 
which  govern  the  discretion  of  courts  in  the  exercise  of  this  power  are  well  set- 
tled. Where  there  is  a  trust  fund  in  danger  of  being  wasted  or  misapplied,  a 
court  of  equity  will  interfere  upon  the  application  of  any  of  the  creditors,  either 
in  his  own  behalf  or  in  behalf  of  himself  and  the  other  creditors,  and,  by  the 
appointment  of  a  receiver,  or  in  some  other  mode,  grant  relief.  Jones  v. 
Dougherty,  10  Ga.,  274.  The  appointment  of  a  receiver  is  not  necessarily 
predicated  upon  the  apprehended  lo<;s  of  the  debt  It  would  be  sufficient  to 
allege  that  the  trustee  appointed  refused  to  perform  the  trust.  McDougal  9. 
Dougherty,  11  Ga.,  686,  Where  there  has  been  negligence  or  improper  con- 
duct on  the  part  of  a  trustee,  and  the  fund  is  in  danger,  the  appointment  of  a 
receiver  upon  the  application  of  the  cestui  que  tricst  is  a  matter  of  right.  Jenk- 
ins V.  Jenkins,  1  Paige,  Ch.,  243.  The  rule  in  courts  of  equity  in  regard  to 
appointing  a  receiver  of  mortgaged  property  is,  that  it  will  be  granted  in  all 
cases  where  the  income  is  required  to  meet  the  incumbrance,  and  is  at  the 
present  time  being  so  applied  as  not  to  be  legally  applicable  to  reduce  the 
incumbrance.    2  Redf.  on  R*ys,  801. 

To  apply  these  well  settled  rules  to  the  question  in  hand:  As  already  stated, 
the  trustees  have,  for  more  than  five  months,  neglected,  although  requested,  and 
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altboQgh  the  deed  of  trust  made  it  their  duty  to  do  so,  to  take  possession  of  the 
property  of  the  d^eodant  company.  The  bondholders  have  as  clear  a  right  to 
have  executed  that  power  of  the  trust  deed,  which  requires  the  trustees  to  take 
possession  of  the  property  upon  default  in  payment  of  interest,  as  any  other 
covenant  in  the  deed.  If  the  trustees  refuse  to  perform  this  duty,  the  cestui 
qiie  trust  has  the  right  to  apply  to  the  court  to  compel  them  to  do  it,  or  appoint 
some  one  who  will.  And  this  right  is  independent  of  any  probable  deficiency 
of  the  trust  property  to  pay  the  debts  secured  by  the  deed  of  trust  The  appli- 
cation for  a  receiver  in  such  a  case  is  simply  a  demand  by  the  beneficiaries  of 
the  deed  that  the  trust  be  executed  according  to  its  terms.  It  has  been  made 
to  appear  upon  the  hearing  that  the  interest  for  January  and  July  last  is  in  de- 
fault, amounting  to  $339,840.  It  is  also  shown  that  upon  an  execution  issued 
on  the  judgment  of  a  court  of  the  state  of  Georgia  for  little  more  than  $1,000^ 
the  railroad  of  the  defendant  company  has  been  sold  piece-meal  in  the  several 
connties  of  the  state  of  Georgia  through  which  it  runs. 

§  896.  Where  the  trttet  property  hadfidlen  into  the  haruis  of  two  diferent  re* 
eeivers  reeponsiUe  to  three  different  courts^  that  foot  of  itself  was  a  good  reason 
for  this  court  to  appoint  a  receiver  for  tfie  whole  property  if  it  had  jurisdiction 
so  to  do. 

It  18  also  shown  that  since  tbe  filing  of  the  bill  and  the  service  of  process  ia 
this  case,  and  since  the  allowance  of  a  restraining  order,  a  suit  has  been  insti* 
tuted  in  the  superior  court  of  Fulton  county,  Georgia,  in  which  a  receiver  has 
been  appointed  for  so  much  of  tbe  property  of  the  defendant  company  as  lies 
within  tbe  state  of  Georgia;  that  suits  have  been  instituted  in  tbe  Dntted  States 
circuit  court  for  North  Carolina,  and  in  the  United  States  circuit  court  for 
South  Carolina,  since  tbe  service  of  process  in  this  action,  in  which  receivers 
have  been  appointed  for  the  property  of  the  company  in  these  states  respect- 
ively. It  is  true  that  the  same  person  has  been  appointed  receiver  in  North 
and  South  Carolina,  but  a  different  person  is  tbe  receiver  appointed  by  the 
state  court  in  Georgia.  Here  are  throe  distinct  aifd  independent  courts  claim- 
ing possession  of  different  portions  of  the  railroad  and  other  property  of  the 
defendant  company,  and  it  is  in  the  actual  possession  of  two  independent  re- 
ceivers living  in  different  states  and  accountable  to  different  tribunals. 

The  averment  of  the  bill  is,  that  this  railroad  property  from  Atlanta,  Georgia^ 
to  Charlotte,  North  Carolina,  is  one  inseparable  and  indivisible  piece  of  prop- 
erty ;  that  it  is  a  portion  of  a  great  through  route,  and  derives  its  chief  value 
and  business  from  that  fact.  The  legislation  already  cited,  of  the  three  states 
through  which  it  runs,  shows  that  it  was  intended  to  be  one  undivided  and  un* 
broken  line,  and  the  deed  of  trust,  which  is  the  basis  of  this  proceeding,  covers 
the  whole  line  of  the  road  from  one  terminus  to  another.  It  is  obvious  that  it 
would  be  a  most  unfortunate  case  that  such  a  property  should  be  held  by  two 
different  receivers,  accountable  to  three  different  courts.  In  fact,  when  we 
consider  that  a  large  part  of  the  property  of  the  company  consists  of  rolling  stock, 
which  must  necessarily  pass  from  one  end  of  the  road  to  the  other,  and  which 
must  be  used  on  the  three  divisions  into  which  the  road  is  divided  by  its  adminr& 
tration  in  three  different  courts,  it  appears  to  be  well  nigh  impossible  to  admin- 
ister tbe  affairs  of  the  road  and  render  accurate  and  satisfactory  accounts.  It 
18  evident  that  sndi  a  divided  control  must  result  in  crippling  the  operations  of 
the  road,  destroying  its  business  and  reducing  its  receipts,  and  placing  in  jeop- 
ardy the  security  of  its  creditors.  This  unfortunate  condition  of  affairs,  re- 
sulting from  the  action  of  three  independent  courts,  would  of  itself  be^  as  it 
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appears  to  as,  sufiScient  ground  for  the  appointment  of  a  receiver  for  the  entire 
property  by  this  court,  if  the  power  and  jurisdiction  of  this  court  to  do  so  is 
olear. 

§  297.  A  single  corporate  body  may  he  created  by  the  concurrent  legislation  of 
two  different  states. 

First,  then,  Has  this  court  the  power  to  appoint  a  receiver  for  real  property 
outside  the  limits  of  the  state?  Involved  in  this  question  is  another,  to  wit: 
Is  the  Atlanta  &  Richmond  Air  Line  Railway  Company  one  corporation  in 
Georgia,  and  another  and  distinct  corporation  of  the  same  name  in  South  Car- 
olina, or  is  it  the  same  corporate  body  in  both  states?  It  seems  to  me  quite 
olear  that  the  purpose  of  the  legislation  of  Georgia  and  South  Carolina,  in 
reference  to  this  corporation,  already  set  out  in  this  opinion,  was  to  create  a 
single  corporate  body.  Pursuant  to  the  provisions  of  the  acts  of  these  two 
states,  the  two  original  companies  did  consolidate  and  combine,  they  took  a 
new  name,  and  organized  a  new  and  single  board  of  directors.  Having  done 
this,  the  new  consolidated  company,  under  its  new  name,  and  acting  by  its  one 
president,  has  executed  a  single  deed  of  trust,  covering  the  entire  line  of  rail- 
way from  Atlanta  to  Charlotte,  and  including  all  the  personal  property  which 
formerly  belonged  to  the  two  companies  that  united  to  form  the  new  one.  It 
is  clear  that  the  legislation  of  the  two  states  was  passed  to  authorize  the  mak- 
ing of  one  corporate  body  out  of  two,  and  that  the  two  corporate  bodies  so 
authorized  have  united,  and  have,  ever  since  the  20tb  of  June,  1870,  the  date 
of  the  consolidation,  been  acting  as  one  company. 

The  only  remaining  question  in  this  branch  of  the  inquiry  is.  Could  the  leg- 
islatures of  two  different  states  unite  to  create  one  corporate  body?  This  ques- 
tion is  distinctly  answered  by  the  supreme  court  of  the  United  States  in  the 
ease  of  The  Railroad  Co.  v,  Harris,  12  Wall.,  82.  The  court  says:  *'  We  see 
no  reason  why  several  states  cannot,  by  competent  legislation,  unite  in  creating 
the  same  corporation,  or  in  combining  several  pre-existing  corporations  into  a 
single  one. 

'^  The  Philadelphia,  Wilmington  &  Baltimore  Railroad  Company  is  one  of 
the  latter  description.  In  the  case  of  that  company  against  Maryland,  Chief 
Justice  Taney,  in  delivering  the  opinion  of  this  court,  said:  *The  plaintiff  in 
error  is  a  corporation  composed  of  several  railroad  companies  which  had  been 
previously  chartered  by  the  states  of  Maryland,  Delaware  and  Pennsylvania, 
and  which,  by  corresponding  laws  of  the  respective  states,  were  united  together, 
and  form  one  corporation  under  the  name  and  style  of  The  Philadelphia,  Wil- 
mington &  Baltimore  Railroad  Company.  The  road  of  this  corporation  ex- 
tends from  Philadelphia  to  Baltimore.' "  We  reach  the  conclusion,  then,  that 
the  Atlanta  &  Richmond  Air  Line  Railway  Company  is  one  and  the  same 
corporate  body  in  Greorgia  and  South  Carolina,  and  the  legislation  of  North 
Carolina  hereinbefore  referred  to  shows  that  it  has  the  same  rights  and  funo- 
tions  in  that  state  that  it  has  in  South  Carolina. 

§  298,  The  circuit  court  for  the  district  in  which  a  business  corporation  has 
its  residence  and  chief  place  of  business  may  appoint  a  receiver  and  take  charge 
(f  its  property  as  wM  without  as  within  the  district. 

The  bill  avers,  and  the  proof  shows,  that  this  corporate  body,  existing  in 
two  states  and  owning  property  in  three,  has  its  residence  and  principal  ofBce 
at  Atlanta,  Georgia.  The  inquiry  then  recurs,  Can  this  court,  having  obtained 
jurisdiction  over  the  person  of  this  corporate  body,  exercise  jurisdiction  over 
its  real  and  personal  property  outside  the  limits  of  the  state,  by  the  appoint- 
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ment  of  a  receiver  to  take  possession  of  tb^'cntire  property,  both  within  and 
without  the  state? 

•        "  Alt 

There  is  a  precedent  for  the  exercise  of  such  jarijidi9tiQP.^  In  EHis  v.  The  Bos- 
ton, Hartford  &  Erie  Eailroad  Co.,  107  Mass.,  1,  the  66Vlt"appointed  a  receiver 
for  the  entire  line  of  the  defendant  company's  road, 'which  extended  from 
Boston,  in  Massachusetts,  to  Fishkill,  in  New  York.  It  is  Vell/§Qttled  that 
realty  out  of  the  state  may  be  reached  by  acting  on  the  person'.  J  Mitchell  v. 
Bunch,  2  Paige,  Ch.,  606;  Ramsey  v.  Brailsford,  2  Dess.,  587,  note.*'  Ir>^  the 
case  in  Paige,  it  was  held  that  if  the  person  of  the  defencTant  is  witKir;  fts 
jurisdiction,  the  court  has  jurisdiction  as  to  his  property  situated  without  such 
jurisdiction. 

When  the  property  is  situated  outside  the  territorial  jurisdiction  of  the  court 
the  court  may  require  assignments  to  be  made  by  the  defendant  to  the  re- 
ceiver. Chipman  v.  Sabbaton,  7  Paige,  Ch.,  47;  Oagger  v.  Howard,  1  Barb. 
Ch.,  369;  Story  on  Conflict  of  Laws,  §  463;  Northern  Indiana  Railroad  Co.  v. 
Michigan  Central  Eailroad  Co.,  16  How.,  243.  As  the  property  of  the  defend- 
ant company  is  one  entire  and  indivisible  thing,  and  as  it  is  all  covered  by  one 
deed  of  trust,  there  seems  to  be  no  good  reason  why  this  court  shonld  not  ap- 
point a  receiver  for  the  whole,  even  though  a  part  of  the  property  may  extend 
into  another  state.  The  court  having  jurisdiction  of  the  defendant  can  com- 
pel it  to  do  all  in  its  power  to  put  the  receiver  in  possession  of  the  entire  prop* 
erty.  If  other  persons  outside  the  territorial  jurisdiction  of  this  court  have 
seized  the  property  of  defendant,  the  receiver  may  be  compelled  to  ask  the  as* 
sistance  of  the  courts  of  that  jurisdiction  to  aid  him  in  obtaining  possession, 
but  that  is  no  reason  why  we  should  hesitate  to  appoint  a  receiver  for  the  whole 
property.  We  think  the  courts  of  other  jurisdictions  would  feel  constrained^ 
as  a  matter  of  comity,  to  atford  all  necessary  aid  in  their  power  to  put  the 
receiver  of  this  court  in  possession. 

§  299,  When  a  court  has  obtained  constructive  poeseesion  of  the  trust  propert^^ 
and  other  courts  afterwards  obtain  actual  possession  ^  the  first  cout*t  has  Jurisduh 
Hon. 

Finally,  it  is  objected  that  the  superior  court  of  Fulton  county,  Georgia,  and 
the  United  States  circuit  courts  of  South  Carolina  and  North  Carolina,  respect- 
ively, have  taken  jurisdiction  of  the  property  of  the  company  within  their  re- 
spective states,  and  their  receivers  are  in  possession,  and  this  court  ought  not  to 
interfere  by  the  appointment  of  a  receiver  of  its  own. 

The  record  shows  that  the  bill  in  this  case  asking  this  court  to  undertake  the 
administration  of  this  trust  property,  and  to  take  possession  of  it  by  its  re- 
ceiver, was  filed  on  the  30th  of  October,  1874.  It  is  shown  that  service  was 
made  upon  the  defendant  corporation  on  the  31st  of  the  same  month,  and  no- 
tice of  the  motion  now  on  hearing  was  served  on  the  same  day.  It  further 
appears  that  on  the  5th  of  November,  upon  the  application  of  the  complain- 
ants, and  upon  the  showing  that  there  appeared  to  be  danger  of  irreparable  in- 
jury from  delay,  a  judge  of  this  court  directed  that,  upon  the  execution  of  a 
bond  by  complainants,  with  sufficient  sureties,  in  the  sum  of  $5,000,  conditioned 
according  to  law,  a  restraining  order  issue  enjoining  and  restraining  the  Atlanta 
&  Richmond  Air  Line  Railway  Company,  its  officers  and  agents,  from  hand- 
ing over  or  delivering  possession  of  said  railway  or  its  appurtenances,  or  any 
of  its  other  property,  to  any  person  except  a  receiver  appointed  by  this  court 
in  this  suit. 

The  bond  was  given  by  the  complainants  as  required  by  the  court,  and  the 
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restraining  order  was  issued,  and  fin  the  9th  of  November  served  on  the  At- 
lanta &  Richmond  Air  Dne-Kallway  Company.  The  case  in  Falton  superior 
court  was  not  filed  until  November  lOtb,  and  no  prayer  was  made  for  a  receiver 
until  Garner,  a  defendant  in  that  case,  applied  for  one  in  his  answer,  which 
was  filed  on  November  20tb.  The  suits  in  the  United  States  circuit  courts  of 
South  and^Nocth  Carolina  were  not  commenced  until  the  16th  of  Novem- 
ber.      ,.  ,;.V-. .  • 

VJpot^flfii  state  of  facts,  which  court  first  acquired  jurisdiction  of  this  trust 
pyop^iUfl  Is  actual  seizure  of  the  property  necessary  to  the  jurisdiction  of 
.tBe  court?  In  my  judgment  it  is  not  In  this  case  I  think  the  jurisdiction  of 
£he  United  States  circuit  court  for  the  northern  district  of  Georgia  first  attached 
to  the  property,  because  the  suit  in  that  court  was  first  commenced  and  service 
of  subpoena  made,  and  because,  1.  One  of  the  main  objects  of  the  suit  was  to 
obtain  possession  of  the  property,  and  such  possession  was  necessary  to  the 
full  relief  prayed  by  the  bill;  and  2.  Because,  by  the  service  of  the  restraining 
order  enjoining  the  defendant  company  from  delivering  possession  of  the  trust 
property  to  any  person  except  a  receiver  appointed  by  this  court  in  this  cause, 
the  court  acquired  constructive  possession,  and  from  the  moment  of  the  service 
of  the  restraining  order  the  property  was  in  gremio  Ugia.  I  think  these  posi- 
tions are  sustained  by  the  authorities. 

I  subjoin  a  reference  to  a  number  of  cases,  in  all  of  which  the  subject  under 
consideration  is  discussed,  and  in  some  of  which  the  precise  point  is  decided 
and  the  views  above  expressed  are  sustained.  Smith  v,  Ifclver,  9  Wheat.,  532; 
Wallace  v.  McConnell,  13  Pet.,  151;  Peck  t?.  Jenness,  7  How.,  624;  Williams 
V.  Benedict,  8  How.,  107;  Wiswall  v.  Sampson,  14  id.,  52;  Taylor  v.  Oarryl, 
20  id.,  683;  Green  v.  Creighton,  23  id.,  90;  Freeman  v.  Howe,  24  id.,  457 
(§§  255-260,  supra)\  Chittenden  u  Brewster,  2  Wall.,  191;  Memphis  v.  Dean, 
8  id.,  64;  Taylor  v.  Taintor,  16  id.,  370;  New  Orleans  v.  Steamship  Co.,  20  id., 
892,  393;  Atlas  Bank  v.  Nabant  Bank,  23  Pick.,  489;  Wadleigh  v.  Veazie,  3 
Sumn.,  165;  Ex  parts  Robinson,  6  McL.,  355;  Bell  v.  Ohio  Life  &  Trust  Co.,  1 
Biss.,  260;  Bill  v.  The  New  Albany  Railroad  Co.,  2  id.,  390;  Parsons  v.  Lyman, 
6  Blatch.,  170  (§§  322-328,  infra)\  Stearns  v.  Stearns,  16  Mass.,  171;  Conover 
V.  The  Mayor,  25  Barb.,  513;  Clepper  v.  The  State,  4  Tex.,  242;  Thompson  o. 
Hill.,  3  Yerg.,  167;  Bank  v.  Rutland  Railroad  Co.,  28  Vt.,  478;  Merrill  v.  Lake, 
16  Ohio,  405;  Ex  parte  Bushnell,  8  Ohio  St.,  601;  State  v.  Tarbrough,  1 
Hawks,  78;  Gould  v.  Hays,  19  Ala.,  448;  High  on  Rec,  38,  39,  40,41,  and 
note.  Especial  attention  is  called  to  the  cases  of  Wiswall  v,  Sampson,  14  How.; 
Chittenden  v,  Brewster,  2  Wall.,  and  Bill  v.  The  New  Albany  Railroad  Co.,  2 
Biss.,  supra. 

An  examination  of  the  cases  cited  will  show  that  actual  seizure  of  property 
has  not  been  considered  necessary  to  the  jurisdiction  of  the  court  in  a  case 
where  the  possession  of  the  property  is  necessary  to  the  relief  sought.  The 
commencement  of  the  action  and  service  of  process,  or,  according  to  some  of  the 
cases,  the  simple  commencement  of  the  suit  by  the  filing  of  the  bill,  is  sufQ- 
cient  to  give  the  court  jurisdiction,  to  the  exclusion  of  all  other  courts. 

In  this  case,  not  only  was  the  suit  begun  and  process  served  before  the  com- 
mencement of  any  other  suit,  but  the  defendant  railway  company  was  actually 
enjoined  by  the  order  of  this  court  from  yielding  possession  of  the  trust  prop- 
erty to  any  one  except  a  receiver  appointed  by  this  court  in  this  case.  In  my 
judgment,  this  restraining  order  gave  this  court  constructive  possession  of  the 
trust  property,  and  a  subsequent  seizure  of  the  same  by  any  person  on  the 
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order  of  any  court  whatever,  in  a  suit  subsequently  begun,  was  a  contempt  of 
the  process  and  jurisdiction  of  this  court. 

If  this  court,  upon  the  bill  filed  in  this  case,  has  the  power  to  take  possession  of 
the  entire  property  granted  by  the  trust  deed,  as  we  have  already  decided  it 
has,  then  the  filing  of  the  bill  asking  this  court  to  take  possession  of  and  admin«r 
ister  the  trust  property,  and  the  service  of  process,  excluded  the  jurisdiction  of 
all  other  courts  to  take  possession  of  and  administer  the  same  property  or  any 
part  thereof.  Other  questions  than  those  noticed  in  this  opinion  have  beea 
argued  at  the  bar,  but  it  is  not  necessary  to  decide  them  in  passing  on  this 
motion. 

I  am  of  opinion  that  this  court  has  jurisdiction  to  appoint  a  receiver  for  the 
entire  property  covered  by  the  trust  deed,  and  to  administer  the  property  for 
the  benefit  of  all  persons  interested  in  the  trust;  that  the  jurisdiction  of  this 
court  over  the  entire  trust  property  attached  before  that  of  any  other  court; 
that  all  parties  necessary  to  the  hearing  of  this  motion  are  before  the  court; 
that  the  bill  and  the  evidence  submitted  establish  a  proper  case  for  the  ap* 
pointment  of  a  receiver,  and  the  facts  brought  to  the  knowledge  of  the  court 
imperatively  demand  its  intervention;  the  interest  of  all  parties  requires  that 
our  jurisdiction,  being  thus  exclusive  over  the  subject-matter,  should  be  exer- 
cised, and  that  the  motion  for  the  appointment  of  a  receiver  for  the  whole 
trust  property  should  be  sustained. 

Under  this  opinion  a  receiver  was  appointed,  who,  having  failed  to  get  poe» 
session  of  the  trust  property  in  Georgia,  applied  May  24^  1875,  to  the  United 
States  circuit  court  for  Georgia  for  a  writ  of  assistance. 

Opinion  by  Bkadley,  J. 

Stateuent  of  Factts. — This  is  a  bill  filed  on  behalf  of  first  mortgage  bond* 
holders  of  the  Atlanta  &  Richmond  Air  Line  Railway  Company,  praying  for  a 
sale  of  the  railway  and  appurtenances,  and  for  a  receiver  to  take  possession  of 
the  property  pending  the  suit.  A  receiver,  Mr.  John  H.  Fisher,  was  appointed 
by  Circuit  Judge  Woods,  on  the  9th  of  December  last.  On  proceeding  to  take 
possession  of  the  property,  the  receiver  found  a  large  and  important  portion  of 
it,  to  wit,  the  depot  and  terminus  in  Atlanta,  and  the  railway  line  in  Fulton, 
and  some  other  counties  in  Georgia,  in  the  possession  of  one  Lemuel  P.  Grant, 
as  a  receiver  appointed  by  the  superior  court  of  Fulton  county,  a  court  of  the 
state  of  Georgia  having  equity  jurisdiction.  Grant  refused  to  surrender  pos- 
session, and  Fisher,  under  an  advisory  order  of  Erskine,  district  judge,  applied 
to  the  superior  court  of  Fulton  county  for  an  order  directing  its  receiver  to  sur- 
render the  property.  This  application  was  also  refused.  Fisher,  the  receiver 
appointed  by  this  court,  now  applies  by  petition  for  a  writ  of  assistance  to  put 
him  in  public  possession  of  the  property,  and  for  an  attachment  as  for  a  con- 
tempt against  Grant,  and  other  officials  and  directors  of  the  railway  company, 
for  conspiring  to  keep  the  property  out  of  the  possession  of  the  ofiicers  of  this 
court.  To  this  petition  several  answers  have  been  filed  by  the  parties  impli- 
cated, and  the  qaestion  is  thus  presented  whether  this  court  can,  and  if  it  can, 
whether  it  will,  take  the  property  in  question  out  of  the  possession  of  a  receiver 
appointed  by  a  state  court.  Under  ordinary  circumstances,  such  a  proposition 
would  not  be  listened  to  for  a  moment.  But  the  complainants  and  the  receiver 
of  this  court  rely  on  the  special  circumstances  of  the  case  as  taking  it  out  of 
the  ordinary  rule.    Those  circumstances  may  be  briefiy  stated  as  follows: 
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The  bill  in  this  case  was  filed  October  30,  1874,  and  a  copy  and  notice  of 
motion  for  injunction  and  receiver  were  served  on  the  railroad  company  the 
next  day.  On  the  5th  of  November,  Judge  Erskine  granted  a  restraining 
order,  which,  on  the  9th  of  the  same  month,  was  served  on  the  company  and 
on  Grant,  then  a  director  of  the  company,  appointed  on  behalf  of  the  city 
council  of  Atlanta,  of  which  he  was  a  member.  On  the  11th  it  was  served  on 
Buford,  the  president,  and  on  Sage,  the  general  superintendent,  and  was  brought 
to  the  notice  of  Garner,  a  director.  As  before  stated,  the  application  for  a 
receiver  was  not  decided  until  the  9th  of  December,  1874. 

Mean  time  other  proceedings  had  taken  place  in  the  state  courts,  and  especially 
in  the  superior  court  of  Fulton  county,  which  produced  the  complications  that 
have  arisen. 

In  December,  1866,  one  Samuel  B.  Hoyt  recovered  a  judgment  in  the  Fulton 
county  court  against  the  Georgia  Air  Line  Railway  Company,  of  which  the 
Atlanta  &  Richmond  Air  Line  Railway  Company  is  the  legal  successor  by 
change  of  name,  for  the  sum  of  $1,000  and  costs,  and  Jieri  facias  was  duly 
issued  under  the  laws  of  Georgia,  not  only  in  Fulton  county,  but  Gwinnett, 
Habersham  and  Hall  counties,  and  several  levies  were  made  on  the  railroad 
line  in  April,  August  and  September,  1874,  and  the  road  was  sold  in  distinct 
parcels  to  one  William  A.  Russell.  The  sales  were  severally  made  in  June, 
September  and  October,  1874.  On  the  6th  of  November,  Russell  transferred 
his  interest  to  Garner,  a  director,  as  above  stated,  for  the  whole  line  of  railroad 
in  Fulton,  Gwinnett  and  Hall  counties.  Garner  was  put  into  possession  by  the 
sheriff  on  the  9th  of  November,  1874.  On  the  next  day,  the  10th,  the  Atlanta 
&  Richmond  Air  Line  Railway  Company,  by  its  managing  director,  P.  A.  Wel- 
ford,  filed  a  bill  in  the  superior  court  of  Fulton  county  against  Hoyt,  the  judg- 
ment creditor,  Russell,  the  purchaser  at  sherifiTs  sale.  Garner,  the  assignee,  etc., 
to  prevent  their  proceeding  to  take  possession  of  the  road.  On  the  20th  of 
November,  Garner  filed  a  cross- bill  in  the  same  court,  asking  for  the  appoint- 
ment of  a  receiver,  which  resulted  in  the  appointment  of  Grant,  on  the  21st, 
and  his  taking  possession  on  the  26th  of  the  same  month.  Grant  had  resigned 
his  position  as  director  of  the  company  on  the  11th  of  November. 

It  thus  appears  that  the  bill  in  this  court  was  filed  before  that  in  the  superior 
court  of  Fulton  county,  but  that  a  receiver  was  first  appointed  by  that  court, 
and  that  he  was  in  possession  when  the  appointment  of  receiver  was  made  by 
this  court.  It  also  appears  that  the  object  of  the  two  suits  was  different;  in 
this  court,  it  being  the  foreclosure  of  the  mortgage  and  the  sale  of  the  property 
to  satisfy  the  same,  the  possession  sought  being  auxiliary  to  the  main  purpose; 
in  the  state  court,  the  object  was  to  set  aside  the  proceedings  and  sale  under 
the  judgment  of  Hoyt,  and  to  prevent  Garner  from  keeping  possession  of  the 
road.  On  the  2d  of  January,  1875,  the  complainants  in  this  court  filed  an 
amended  bill,  making  parties  of  Hoyt,  Russell,  Garner  and  Sage,  and  alleging 
that  the  proceedings  in  the  superior  court  of  Fulton  county  were  collusive,  and 
intended  to  frustrate  the  proceedings  of  this  court.  But  suppose  that  the  alle- 
gations of  the  amended  bill  are  true,  can  this  court  arrest  proceedings  in  a 
state  court  on  the  ground  of  their  collusiveness?  Must  not  the  state  court  itself 
be  applied  to?  We  cannot  assume  or  entertain  the  proposition  that  the  state 
court  will  not  do  justice  in  matters  within  its  jurisdiction.  We  are  bound  to 
suppose  that  it  will  not  allow  a  collusive  use  of  its  process  to  be  made  by 
parties,  but  that  it  will  set  aside  and  declare  null  all  such  fraudulent  proceed- 
ings. 
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§  300.  The  rule  thai  priority  in  assuming  jurisdiction  excludes  the  jurisdic- 
tion of  all  other  courts  does  not  apply  where  the  objects  of  the  two  suits  are  dif 
ferefit. 

Then  the  question  remains  pure  and  simple,  Does  the  priority  of  commenc- 
ing suit  in  this  court  for  the  foreclosure  and  sale  of  the  mortgaged  premises 
give  the  court  constructive  possession  of  the  property,  so  as  to  nullify  the  sub- 
sequent possession  taken  by  the  state  conrt,  the  respective  objects  of  the  two 
suits  being  different?  It  is  too  well  settled  to  admit  of  controversy,  that  where 
two  courts  have  concurrent  jurisdiction  of  a  subject  of  controversy,  the  court 
which  first  assumes  jurisdiction  has  it  exclusive  of  the  other.  But  where  the 
objects  of  the  suits  are  different,  this  rule  does  not  apply,  although  the  thing 
about  or  in  reference  to  which  the  litigation  is  had  is  the  same  in  both  cases. 
Thus  an  action  of  debt  on  a  bond,  an  action  of  ejectment  on  the  mortgage 
given  to  secure  it,  and  a  bill  in  equity  to  foreclose  the  equity  of  redemption, 
may  be  pending  at  the  same  time  unless  prohibited  by  some  statutory  regula- 
tion. The  land  mortgaged  may  be  seized  in  execution  by  the  sheriff  in  an 
action  at  law,  even  while  the  ejectment  or  the  bill  to  foreclose  is  pending. 

§  301  • nature  of  a  proceeding  to  foreclose. 

A  bill  to  foreclose  is  a  personal  proceeding,  although  it  has  reference  to  a 
specific  thing.  Its  object  is  to  put  an  end  to  an  existing  equity,  and  to  procure 
a  sale  of  the  mortgaged  premises.  Possession  may  be  taken  in  the  course  of 
the  proceeding,  but  until  it  is  taken,  can  it  be  said  that  the  property  is  sacred 
from  the  touch  of  other  persons  or  courts! 

The  present  case,  then,  is  resolved  to  this:  Had  the  Fulton  county  court 
power  to  appoint  a  receiver  and  place  him  in  charge  of  the  property,  whilst  a 
bill  to  foreclose  was  pending  in  this  court;  or  was  it  an  interference  with  the 
jurisdiction  of  this  court?  It  is  perfectly  evident  that  the  controversy  before 
that  court  is  a  different  one  from  the  controversy  before  this  court.  There  it 
18  a  question  of  the  validity  of  a  sale  under  execution,  and  of  the  possession 
given  by  the  sheriff  in  pursuance  thereof;  and  that  question  arises  between  the 
Atlanta  &  Richmond  Bailway  Company  and  the  assignee  of  the  purchaser. 
Here  it  is  a  question  of  the  rights  of  bondholders,  under  a  mortgage  given  by 
the  Atlanta  &  Richmond  Air  Line  Railway  Ck)mpany  and  the  company,  and 
arising  between  the  bondholders  and  the  company,  and  its  oflScers  and  em- 
ployees. 

§  302.  in  such  cases  the  question  is,  which  court  first  acquired  jtirisdic- 

iion  over  the  property. 

The  controversy  not  being  the  same,  nor  the  parties  the  same,  there  is  no 
conflict  of  jurisdiction  as  to  the  question  or  cause.  But,  inasmuch  as  both  con- 
troversies have  ultimate  respect  to  the  possession  of  the  railroad  of  the  Atlanta 
&  Richmond  Air  Line  Railway  Company,  there  has  arisen  a  conflict  of  juris- 
diction as  to  the  thing  or  subject-matter.  It  is  important  to  know,  therefore, 
whether  this  court  had  jurisdiction  over  the  subject-matter,  namely,  the  rail- 
road, when  taken  possession  of  by  the  receiver  of  the  Fulton  county  court,  so 
as  to  make  that  taking  an  invasion  of  the  jurisdiction  and  powers  of  this  court. 
If  it  had,  it  will  enforce  that  jurisdiction  and  assume  the  actual  possession  to 
which  it  gives  the  right.  If  it  had  not,  then  it  will  not  interfere  with  the 
actual  possession  of  the  receiver  of  that  court,  though  the  rights  represented 
by  the  litigants  in  this  court  be  superior  to  those  of  both  litigants  in  the  state 
court,  as  those  rights  can  be  asserted  when  the  possession  of  the  state  court  has 
ceased.    The  reason  that  it  will  not  interfere  in  such  case  is,  that  interference 
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might  create  a  ooUision  between  the  two  ooarta,  which  woald  be  noBeemly  and 
contrary  to  the  comity  which  should  exist  between  them.  The  two  courts  are 
co-ordinate  in  jurisdiction,  neither  being  superior  to  the  other,  and  both  being 
charged  in  the  respective  cases  before  them  with  the  doe  administration  of  the 
laws  of  the  state  of  Georgia. 

The  test,  I  think,  is  this:  Not  which  action  was  first  commenced,  nor  which 
cause  of  action  has  priority  or  superiority,  bnt  which  court  first  acquired  juris- 
diction over  the  property.  If  the  Fulton  county  court  had  the  power  to  take 
possession  when  it  did  so,  and  did  not  invade  the  possession  or  jurisdiction  of 
this  court,  its  possession  will  not  be  interfered  with  by  this  court;  the  parties 
must  either  go  to  that  court  and  pray  for  the  removal  of  its  hand,  or,  having 
procured  an  adjudication  of  their  rights  in  this  court,  mast  wait  until  the 
action  of  that  court  has  been  brought  to  a  close  and  judicial  possessicHi  has 


§  808«  Jttrtsdidion  awr  property  is  acquired  only  iy  seizure* 
Service  of  process  gives  jurisdiction  over  the  person.  Seizure  gives  jurisdic- 
tion over  the  property;  and  until  it  is  seized,  no  matter  when  the  suit  was 
commenced,  the  court  does  not  have  jurisdiction.  The  alleged  collusion  and 
fraud  of  the  parties  cannot  alter  the  case.  It  is  a  question  between  the  two 
courts^  and  we  must  respect  the  possession  and  jurisdiction  of  the  sister  court. 
We  cannot  take  the  property  out  of  its  hands  unless  it  has  first  wrongfully  taken 
it  out  of  our  bands^  This,  as  we  have  shown,  has  not  been  done.  The  appli- 
cation for  a  writ  of  assistance  and  for  an  attachment  must  be  denied. 

Our  views  may  be  somewhat  variant  from  those  of  Judge  Woods,  as  expressed 
by  him  when  the  receiver  was  appointed.  That  question  was  different  from 
the  one  now  before  us,  which  relates  to  the  powers  of  that  receiver  to  interfere 
with  the  possession  of  a  portion  of  the  road,  in  the  hands  of  another  receiver* 
Our  decision  does  not  necessarily  conflict  with  his  order,  although  our  views 
may  differ  from  his  as  to  the  power  of  the  receiver.  And  in  differing  from 
Judge  Woods  we  do  so  with  much  respect  for  his  opinion.  The  question  must 
be  admitted  to  be  one  of  some  nicety ;  but  we  prefer  that  course  wbich  avoids 
collision  with  a  state  court  when  it  coincides  with  our  own  convictions  as  to 
the  law.  The  authorities  on  the  subject  have  been  somewhat  carefully  con- 
suited,  especially  the  following:  Smith  v.  Mclver, 9  Wheat.,  532;  Wallaces. 
McConnell,  13  Pet.,  161;  Williams  v.  Benedict,  8  How.,  Ill;  Hagan  v.  Lucas, 
10  Pet,  400;  Payne  v.  Drew,  4  East,  638;  Taylor  v.  Carry  1,  20  How.,  688; 
PuUiam  v.  Osborne,  17  id.,  471;  Buck  t;.  Colbath,  3  Wall,  834;  Watson «. 
Jones,  13  id.,  679. 

Ebskinb,  D.  J.,  concurred 

BLACK  «.  SCOTT, 
(arcnit  Court  for  Ohio:  9  Federal  Reporter,  185-191.    18S10 

Opinion  by  Swing,  D.  J. 

Statement  of  Facts. —  The  bill  states  substantially  that  John  Scott,  on  the 
2d  (lay  of  August,  1875,  executed  and  delivered  to  Miner  T.  Ames  and  John 
M.  Carse  his  twenty-one  promissory  notes,  payable  to  the  order  of  said  Ames 
&  Carse,  with  eight  percent,  interest  —  interest  payable  annually;  said  notes 
being  for  diflferent  amounts,  payable  at  different  dates,  the  last  six  of  which 
were  for  $1,000  each,  and  payable  November  1,  1877,  February,  1878,  May  1, 
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1878,  August,  1878,  November,  1878,  and  February  1, 1879;  that  said  Scott,  on 
the  day  of  tbe  execution  of  the  notes,  executed  to  complainant  a  deed  of  trust, 
to  secure  the  payment  of  said  notes;  that  the  four  notes  due  May  1,  1878, 
August  1,  1878,  November  1,  1878,  and  February,  1879,  were,  before  either  of 
them  became  due,  to  wit,  about  tlie  10th  day  of  September,  1877,  for  a  full  and 
valuable  consideration,  indorsed  and  delivered  by  said  Ames  &  Carse  to  the 
Humboldt  Safe  Deposit  &  Trust  Company,  a  corporation  of  Pennsylvania, 
which  now  holds  and  owns  the  same,  and  about  the  same  time  and  before  the 
maturity  thereof,  for  a  valuable  consideration,  the  said  Ames  &  Carse  iudorsed 
and  delivered  to  tbe  National  Bank  of  Chicago,  a  corporation  of  tbe  state  of 
Illinois,  the  note  due  February  1, 1878,  and  indorsed  and  delivered  to  said  John 
M.  Carse,  before  maturity,  and  for  a  valuable  consideration,  the  note  for  $1,000| 
doe  November  1,  1877,  and  who  are  still  the  owners  and  holders  thereof;  that 
tbe  said  John  W.  Scott,  on  or  about  the  23d  day  of  October,  1877,  made  an 
assignment  of  all  his  property  to  Charles  A.  Coble,  a  resident  of  said  Athens 
coanty,  who  has  duly  accepted  such  trust  and  qualified  as  said  assignee;  that 
complainant  is  a  resident  of  Chicago,  and  state  of  Illinois;  that  John  M.  Carse 
18  a  resident  of  Illinois;  that  tbe  Humboldt  Safe  Deposit  &  Trust  Company  is 
a  corporation  and  resident  of  Pennsylvania;  that  the  Union  National  Bank  is 
a  corporation  and  resident  of  the  state  of  Illinois;  that  said  John  W.  Scott  is  a 
resident  of  Athens  county,  Ohio;  and  that  John  M.  Grace  is  a  resident  of 
Ohio.     Several  other  persons  are  made  parties,  all  residents  of  Ohio. 

The  prayer  of  the  bill  is  for  an  account  of  the  amount  that  may  be  due  on 
the  several  notes,  and  that  John  W.  Scott  may  be  decreed  and  ordered  to  pay 
the  same;  and  that,  in  default  of  payment,  the  real  estate  included  in  the  deed 
may  be  ordered  to  be  sold,  as  upon  judgments  and  executions  at  law,  for  the 
payment  of  the  same.  Subpoenas  in  chancery  were  issued,  and  the  marshal 
returned,  as  to  John  W.  Scott,  ^Served  on  John  W.  Scott  by  leaving  a  true 
copy  thereof  at  his  usual  place  of  abode,  with  G.  C.  Coble,  an  fidult  person;" 
anvi  Charles  A.  Coble  was  served  personally.  Tbe  defendant  John  W.  Scott 
files  a  plea  to  the  jurisdiction,  in  which  he  alleges  that  by  reason  of  the  fact 
tliat  he,  at  the  time,  nor  since  the  bringing  of  the  suit,  was  not  a  citizen  of  the 
state  of  Ohio,  this  court  has  no  jurisdiction. 

The  defendant  Charles  A.  Coble  files  his  plea,  in  which  he  alleges  that  this 
court  has  no  jurisdiction,  because  John  W.  Scott,  before  the  bringing  of  this 
suit,  had  assigned  all  his  property,  including  the  lands  in  the  deed,  to  him,  for 
the  benefit  of  his  creditors;  that  he  accepted  the  trust,  and  qualified;  that  the 
probate  court  of  Athens  county,  having  exclusive  jurisdiction  of  the  trust 
created  by  said  deed,  ordered  and  adjudged,  long  before  tbe  bringing  of  this 
suit,  that  the  defendant  should  proceed  and  sell  tbe  real  estate  embraced  in  the 
petition  in  this  case,  as  well  as  all  other,  and  convert  it  into  money,  which  order 
and  judgment  remain  in  full  force,  and  binding  upon  the  defendant,  and  that 
be  was,  and  now  is,  engaged  in  trying  to  sell  said  real  estate;  that  the  real  es- 
tate is  of  greater  value  than  the  amount  of  the  complainant's  claim;  that  the 
property  would  be  insufficient  to  pay  all  tbe  indebtedness  of  said  John  W. 
Scott;  that  the  real  estate,  at  the  commencement  of  this  suit,  was  in  the  cus- 
tody of  the  law  and  of  tbe  probate  court,  subject  to  its  order,  and  this  court  had 
no  jurisdiction  thereof,  or  of  this  suit. 

Tbe  plaintiff  has  set  down  these  pleas  for  argument  upon  their  sufficiency.  It 
is  objected  by  tbe  plaintiff  that  these  pleas  are  insufficient,  for  the  reason  that 
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they  do  not  conform  to  the  requirements  of  rale  31 ;  that  a  plea  shall  not  be 
allowed  to  be  filed  unless  upon  a  certificate  of  counsel;  that  in  his  opinion  Id  is 
well  founded,  in  point  of  law,  and  supported  by  the  affidavit  of  the  defendant; 
that  it  is  not  interposed  for  delay,  and  that  it  is  true  in  point  of  fact.  Neither 
of  these  pleas  have  the  required  certificate  of  counsel  or  affidavit  of  the  de- 
fendant, and  would  therefore  be  adjudged  insufficient;  but  inasmuch  as  the 
court  would  permit  them  to  be  amended  or  supplemented  in  this  respect,  the 
plaintiff  has  consented  to  their  hearing  as  if  they  were  accompanied  by  the 
necessary  certificate  and  affidavit. 

§  304.  In  suit  to  enforce  a  lien  against  the  property  of  a  non-resident  de- 
fendant, jurisdiction  may  he  acquired  by  service  by  publication  under  £.  &j 
eec.  738. 

We  will  examine  them  separately.  Firsts  the  plea  of  John  W.  Scott  The 
allegation  of  this  plea  is  that  at  the  time,  nor  any  time  since,  the  complainant 
exhibited  his  said  bill  in  this  honorable  court,  he  was  not  a  citizen  of  or  within 
the  state  of  Ohio,  and  therefore  the  court  has  no  jurisdiction.  The  first  section 
of  the  judiciary  act  provides  that  no  civil  suit  shall  be  brought  before  the  cir- 
cuit court  of  the  United  States  against  any  person  by  any  original  process  or 
proceedings  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  such  process  or  commencing 
such  proceeding.  The  bill  alleges  that  the  defendant  is  a  citizen  of  Ohio,  and 
the  return  of  the  marshal  is  that  he  was  served  by  leaving  a  copy  of  the  sub- 
poena at  his  usual  place  of  abode,  in  Ohio.  The  bill  also  alleges  that  the  plaintiff 
is  a  citizen  of  Illinois,  and  it  alleges  the  transfer  of  the  notes  for  a  valuable  con- 
sideration, before  due,  to  parties  who  were  citizens  of  Pennsylvania  and  Illinois; 
that  these  notes  are  due  and  unpaid,  and  that  since  their  execution  and  that  of 
the  deed,  John  W.  Scott  had  assigned  all  his  property  for  the  benefit  of  his 
creditors.  The  bill  prays  an  account,  and  an  order  that  the  defendant  Scott 
pay,  and  in  default  that  the  court  order  the  property  to  be  sold. 

Section  738  provides  that  "  when  any  defendant  in  a  suit  in  equity  to  en- 
force any  legal  or  equitable  lien  or  claim  against  any  real  or  personal  property 
within  the  district  where  the  suit  is  brought  is  not  an  inhabitant  of  nor  found 
within  said  district,  and  does  not  voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  court  to  make  an  order  directing  such  absent  defendant  to  appear, 
plead,  answer  or  demur  to  the  complainant's  bill  at  a  certain  day  therein  to  be 
designated.  And  the  said  order  shall  be  served  on  the  absent  defendant,  if 
practicable,  wherever  found;  or,  where  it  is  impracticable,  publication  ma}'  be 
made.  And,  upon  proof  of  the  service  or  publication,  it  shall  be  lawful  for 
the  court  to  entertain  jurisdiction  of  such  suit  in  the  same  manner  as  if  such 
absent  defendant  had  been  served  with  process  within  the  district.  But  the  ad- 
judication shall  affect  the  property  of  such  defendant  within  such  district  only." 

The  general  nature  of  this  suit  is  clearly  one  to  enforce  a  lien  against  real 
estate  within  this  district  The  plaintiff  is  a  citizen  of  Illinois,  and  the  defend- 
ant, in  whom  the  legal  title  is  vested,  is  a  citizen  of  Ohio.  The  court  has 
clearly,  then,  jurisdiction  of  the  subject-matter,  and  the  party  in  whom  the 
legal  title  rests ;  and  the  fact  that  one  who  may  be  a  proper  party  may  not  be 
an  inhabitant  of  the  state  or  a  citizen  of  it,  or  may  not  be  found  within  it,  can- 
not oust  the  jurisdiction,  for  under  section  738  he  may  be  served  personally  out 
of  the  state,  or  may  be  brought  in  by  publication.  The  plea,  therefore^  of  the 
defendant  John  W.  Scott  is  adjudged  insufficient. 
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§  305«  An  assignment  in  insolvency  does  not  cover  property  covered  by  a 
specific  lien. 

The  plea  of  the  defendant  Charles  A.  Ooble  substantially  states  that  John 
W.  Scotty  before  the  bringing  of  the  suit,  had  made  an  assignment  of  all  his 
property,  including  that  described  in  the  bill,  to  him  for  the  benefit  of  his  cred- 
itors; that  be  had  accepted  the  trust,  and  had  qualified  before  the  probate 
court  of  Athens  county,  Ohio,  and  had  procured  an  order  for  the  sale  of  said 
property,  and  was  proceeding  to  sell  the  same;  and  that  by  virtue  of  these  pro- 
ceedings the  probate  court  had  acquired  complete  and  exclusive  jurisdiction  of 
the  subject-matter  of  this  suit,  and  therefore  this  court  cannot  entertain  juris- 
diction of  this  cause.  The  proceedings  set  out  in  the  plea  were  proceedings 
under  the  insolvent  laws  of  the  state,  which  provide  for  the  manner  of  admin- 
istering property  assigned  for  the  benefit  of  the  creditors.  Such  assignments 
in  nowise  affect  the  legal  and  equitable  liens  which  existed  against  the  prop- 
erty at  the  date  of  the  assignment.  The  persons  in  whose  favor  these  liens 
exist  are  not  made  parties  to  the  proceedings  by  the  assignee  to  sell  the  prop- 
erty, and  certainly  no  orders  of  the  court  affecting  their  rights  would  be  bind- 
ing upon  them,  unless  they  were  parties  thereto.  Ray  v.  Norse  worthy,  23 
Wall.,  128.  The  plea  does  not  allege  that  the  plaintiff  was  before  the  court  in 
said  proceedings,  by  being  made  a  party  thereto,  but  it  is  claimed  only  that  by 
the  proceedings  and  order  of  sale  the  probate  court  acquired  exclusive  jurisdic- 
tion, so  that  this  court  has  no  jurisdiction  to  maintain  this  suit. 

§  306.  Though  an  execution  from  a  federal  court  wHl  not  reach  property  in 
the  course  of  administration  by  a  state  courts  yet  this  does  not  apply  to  property 
covered  by  a  specific  lien. 

It  is  certainly  very  clear  that  all  the  elements  of  jurisdiction  of  the  circuit 
court  of  the  United  States  are  alleged  in  this  bill.  It  is  a  controversy  between 
citizens  of  different  states.  The  amount  exceeds  $500,  exclusive  of  costs.  The 
real  estate  and  the  principal  party  in  interest  are  in  the  district  in  wliich  the 
suit  is  brought.  None  of  these  allegations  are  controverted  by  this  plea,  but  it 
is  sought  to  defeat  the  jurisdiction  solely  upon  the  ground  of  the  assignment, 
and  the  proceedings  in  the  probate  court  to  administer  it.  The  question  pre- 
sented by  this  plea  is  not  whether,  when  property  has  been  seized  by  operation 
of  the  insolvent  laws  of  a  state,  and  is  being  administered  by  her  courts  for  the 
benefit  of  creditors,  this  court  can  take  possession  of  the  same  property  and 
administer  it.  It  has  been  held  by  the  supreme  court  of  the  United  States  that 
in  such  cases  the  property  could  not  be  seized  on  execution  from  tiiis  court. 
Williams  v.  Benedict,  8  How.,*  107;  Bank  of  Tennessee  v.  Horn,  17  How.,  160. 
But  it  is  whether  this  court,  in  a  case  where,  by  the  constitution  and  laws,  it 
has  jurisdiction,  can  be  prevented  by  an  assignment  and  proceeding  under  it 
from  entertaining  jurisdiction  and  determining  the  rights  of  the  parties.  In 
each  of  the  last  cases  referred  to,  the  court  recognize  the  right  of  the  court  to 
proceed  to  judgment,  but  determine  that  no  execution  could  be  levied  on  the 
property.  And  there  are  numerous  cases  in  which  jurisdiction  has  been  main- 
tained in  the  federal  courts  against  administrators,  while  the  estate  was  in  proc- 
ess of  settlement  by  the  state  courts,  the  rights  of  the  parties  ascertained  and 
fixed,  and  their  satisfaction  to  be  made  under  the  laws  of  the  state.  But  m  this 
case  the  property  which  is  sought  to  be  made  applicable  to  the  satisfaction  of 
the  decree,  if  one  should  be  rendered,  is  property  which  had  been  set  apart  by 
the  owner  especially  for  that  purpose,  and  which  the  assignment  could  in  no 
way  affect,  but  upon  which  the  plaintiff  has  a  specific  lien;  and  it  was  held  by 
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the  sapreme  court  in  Union  Bank  of  Tennessee  v.  Jolly,  18  How.,  50S,  that 
^'  the  law  of  a  state,  limiting  the  remedies  of  its  citizens  in  its  own  courts,  can- 
not  prevent  the  citizens  of  other  states  from  suing  in  the  oourts  of  the  United 
States,  in  that  state,  for  the  recovery  of  any  property  or  money  there  to  which 
they  may  be  legally  or  equitably  entitled.'^  Snydam  v.  Broadnax,  14  Pet.,  67; 
Hyde  v.  Stone,  20  How.,  170  (§§  589-591,  infra).  Bat  it  is  not  necessary  now 
to  determine  whether  this  court  can,  in  case  of  a  decree  in  favor  of  the  plaintiff, 
proceed  to  a  sale  of  the  real  estate  described  in  the  deed  for  its  satisfaction. 
It  is  enough  to  say  that  the  bill  prays  an  acconnt,  and  for  a  decree  for  the 
amount  which  may  be  found  dne,  and  for  this  purpose  it  is  very  clear  to  as  that 
this  court  has  jurisdiction,  notwithstanding  the  proeeedings  in  the  probate 
court.  Union  Bank  of  Tennessee,  supra;  Payne  v.  Hook,  7  Wall.,  485;  Ton- 
ley  V.  Lavender,  21  Wall.,  276.  This  plea  most,  therefore,  also  be  adjadged 
hksnflScient. 

WALKER  9.  FLINT. 
(Circuit  CkMirt  for  Missouri:  2  McCraxy,  841-344.    1881.) 

Opinion  by  Tbkat,  D.  J. 

&rATEMBMT  OF  Faotb. —  Thts  is  an  action  of  ejectment,  in  ivhich  the  plaintiff 
has  set  ont  with  great  particalarity  fais  deraignment  of  title,  through  proceed- 
ings in  partition,  to  which  the  Life  Association  of  Amerioa  became  a  party. 
The  final  decree  in  said  partition  snit  allotted  to  th«  plaintiff  the  premises  in 
dispute.     Said  decree  was  entered  in  June,  1877,  and  daly  recorded. 

In  July,  1878,  the  Life  Association  of  America  destroyed  the  fonoe  previonsly 
erected  by  plaintiff  along  the  division  line  of  the  lots  assigned  to  him  by  the 
decree  in  partition,  and  erected  a  building  partly  npon  plain tiff^s  property. 
Said  association  thereafter  leased  said  building  to  the  Flints  and  Coans  (par- 
ties defendant).  Suit  for  the  dissolution  of  said  association  was  instituted 
October  13, 1879,  in  the  proper  state  court,  which  ripened  into  a  final  decree 
on  November  10,  1879,  whereby  the  title  to  all  of  the  property  of  said  associa- 
tion vested  absolutely  in  Belfe,  the  state  superintendent.  Therenpon  the  said 
Flints  and  Ooans  attorned  to  said  Belfe. 

The  plaintiff  in  this  action  made  the  defendants  in  possession  and  said  Belfe 
the  defendants  to  the  suit.  A  motion  was  subsequently  made  to  dismiss  as  to 
said  Belfe,  which  was  resisted  by  him.  The  court  overruled  the  motion,  on 
the  ground  that  as  the  landlord  might,  under  the  Missouri  statutes,  make  him- 
self a  party,  and  that  as  the  plaintiff  had  chosen  to  bring  him  in,  it  would 
be  idle  to  dismiss  as  to  him,  and  then  have  him  take  leave  to  appear  instanter. 
Kow,  said  landlord  being  defendant  of  record,  appears  specially  and  moves  to 
dismiss  the  suit  on  the  ground  that  the  premises  in  dispute  are  in  cuatodia  legis 
of  the  state  court  through  his  tenants  and  himself,  as  a  state  officer,  in  whom 
there  has  been  vested  by  operation  of  law  the  title,  whatever  it  may  have 
been,  of  said  dissolved  association.  The  motion  is  supposed  to  rest  on  the  doc- 
trine stated  in  Taylor  v.  Carry  1,  20  How.,  684 ;  Freeman  v.  Howe,  24  How., 
450  (§§  255-260,  mpra);  Buck  v.  Colbath,  3  Wall.,  334;  Thompson  v.  Soott,  4 
Dill.,  508;  Conklingv.  Butler,  4  Biss.,  22;  Wis  wall  v.  Sampson,  14  How.,  52; 
Peale  v.  Phipps,  14  How.,  368,  and  other  cases  cited.  The  present  suit  was 
brought  in  this  court  after  said  Belfe  had  become  vested  by  decree  of  the  state 
court  with  the  title  of  the  Life  Association,  and  after  the  attornment  to  him 
by  the  tenants  in  possession. 
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§  807.  A  question  of  jurisdiction  cannot  he  raised  on  a  motion  to  dismiss^  tin- 
less  the  defect  appears  on  the  face  of  the  record. 

The  technical  question  exists  as  to  the  mode  of  proceeding,  viz. :  Oan  a  motion 
to  dismiss  raise  the  question  desired  to  be  presented!  If  there  appears  on  the 
face  of  the  record  that  the  court  had  no  jurisdiction,  a  motion  to  dismiss  would 
be  proper.  But  other  facts  have  to  appear  in  this  case  to  raise  the  jurisdic- 
tional qoestion, —  such  as  the  proceedings  in  the  titate  court,  etc. —  which  facts 
are  stated  at  length  in  the  motion  and  supplemented  by  the  state  record,  etc. 
Hence  the  question  should  come  before  the  court  througii  a  plea  in  abatement. 
The  parties,  however,  to  avoid  technicalities,  costs  and  delay,  assert  that  the 
qoestion  may  be  considered  as  on  a  proper  plea  in  abatement. 

§  308.  State  and  federal  courts  cannot  lawfully  interfere  with  each  other 
where  each  is  acting  toithin  legal  limits. 

This  court  has  bad  occasion,  within  the  past  year,  to  express  its  views  upon 
•apposed  conflicts  of  jurisdiction  between  state  and  United  States  courts  in 
like  cases.  Levi  v.  Columbia  Life  Ins.  Co.,  1  Fed.  R.,  206.  The  rule  is  that 
when  a  state  court  has,  through  any  of  its  officers,  custody  of  property,  a 
United  States  court  will  not  interfere  with  said  custody,  and,  on  the  other  hand, 
wifl  not  permit  interference  with  its  own  custody.  That  rule  is  essential,  un- 
der our  complex  system  of  government,  to  due  harmony  of  administration,  and 
to  avoid  unseemly  conflicts.  It  rests  not  on  comity  alone,  but  on  the  true  the- 
ory of  our  governmental  system,  state  and  federal.  There  is  to  be  no  interfer- 
ence, one  with  the  other,  where  each  is  acting  within  legal  limits;  but,  on  the 
other  band,  neither  is  to  transcend  legal  or  constitutional  limits,  or  deprive  a 
party  off  his  constitutional  rights. 

§  809.  Property  in  hands  of  an  officer  of  another  courts  not  necessarily  in  the 
eukiody  of  that  court. 

It  is  often  as  difficult  to  ascertain  the  precise  limits  to  be  observed  under  the 
rales  just  stated,  as  it  is  to  reconcile  adjudications  had.  The  cases  above  cited 
and  the  two  cases  of  Payne  v.  Hook,  in  the  United  States  supreme  court,  seem 
sot  to  be  in  accord.  Whether  so  or  not,  the  case  before  the  court  is  free  from 
SQch  embarrassment.  The  rights  of  all  parties  had  been  settled  by  the  parti- 
tion decree  in  the  state  court,  despite  which  one  had  become  a  trespasser  on 
the  premises  of  the  other.  Because  the  trespasser  passed  into  liquidation  un- 
der a  state  law,  and  his  tenants  who  were  co-trespassers  attorned  to  the  state 
liqnidater,  the  real  and  adjudicated  owner,  being  a  citizen  of  another  state, 
could  not  be  tbos  deprived  of  his  constitutional  right  to  be  heard  in  this  court. 
The  point  decided  is,  not  that  of  interference  with  the  undoubted  possession, 
rigbtfnlly,  of  property  by  the  officer  of  another  court,  but  that  of  an  attempt 
to  oast  this  court  of  jurisdiction  by  the  attornment  of  trespassers  to  such  tres- 
passing officer. 

The  motion  to  dismiss  is  overruled.  If  a  plea  of  abatement  were  interposed, 
embodying  the  statement  of  facts  contained  in  the  motion  to  dismiss,  a  de- 
murrer thereto  would  be  sustained. 

SHELBY  «.  BACON. 
;iO  Howard,  M-71.    1860.) 

Opinion  by  Mb.  Jusitcb  MgLkan. 

fiTATEMBirr  OF  Faots. — This  case  comes  before  us  from  the  circuit  court  of 
the  eastern  district  of  Pennsylvania,  on  a  certificate  of  a  division  of  opinion 
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between  the  judges.  The  complainant,  who  is  a  citizen  of  Kentucky,  filed  his 
bill  against  John  Bacon  and  others,  assignees  of  the  late  Bank  of  the  United 
States  under  the  charter  from  the  state  of  Pennsylvania.  The  bank,  being  ia 
a  failing  condition,  executed  assignments  of  its  assets  for  the  benetit  of  its  cred- 
itors, and  of  certain  creditors  of  the  Bank  of  the  United  States  chartered  by 
congress  (3  Stats,  at  Large,  266).  The  complainant  represents  himself  to  be  a 
creditor  of  the  late  bank  to  a  large  amount,  which  is  shown  by  judgments  re- 
covered in  the  "district  court"  for  the  city  and  county  of  Philadelphia,  and 
in  the  commercial  court  of  New  Orleans.  That,  on  application  to  the  trustees 
aforesaid,  they  refused  to  pay  the  said  judgments  or  any  part  of  them,  although 
they  have  funds  in  their  hands  or  under  their  control  to  pay  the  debts  of  the 
bank,  etc. 

The  defendants  pleaded  to  the  jurisdiction  of  the  court.  They  admit  the 
trust  as  alleged,  and  aver  that  the  assignments  were  recorded  as  required  by 
the  acts  of  Pennsylvania;  and  they  aver  that  the  court  of  common  pleas  of  the 
city  and  county  of  Philadelphia  has  ample  power  to  enforce  the  trust,  in  regard 
to  the  rights  of  all  parties  claiming  an  interest  therein.  That  the  defendants 
under  those  laws,  at  different  periods  down  to  the  1st  of  January,  1847,  hied 
their  accounts,  duly  verified,  ^^of  their  receipts  and  disbursements,  with  the 
prothonotary  of  the  said  court,"  which  were  sanctioned  by  the  court.  That 
under  its  direction  they  have  vested  large  sums  of  money  to  await  the  result  of 
pending  litigations.  And  they  submit  to  the  court  whether  they  ought  to  be 
compelled  to  answer. 

On  the  hearing  the  judges  were  opposed  in  opinion  on  the  following  points: 
1.  Whether  the  facts  stated  in  the  plea  to  the  amended  bill  filed  by  Joba 
Bacon,  Alexander  Symington  and  Thomas  Bobins,  deprive  the  court  of  juris- 
diction of  the  case;  and  whether  the  plea  to  the  plaintiff's  bill  is  sufficient  and 
ought  to  be  allowed.  2.  Whether  the  facts  stated  in  the  plea  to  the  amended 
bill  filed  by  the  defendants  James  Bobertson,  Bichard  H.  Bayard,  James  S. 
Newbold,  Herman  Cope,  and  Thomas  S.  Taylor,  deprive  the  court  of  jurisdic- 
tion of  the  case,  and  whether  the  said  plea  is  a  sufiicient  plea  to  the  plamtiff's 
bill,  and  ought  to  be  allowed. 

There  is  no  principle  better  settled  than  that,  where  two  or  more  tribunals 
have  a  concurrent  jurisdiction  over  the  same  subject-matter  and  the  parties,  a 
suit  commenced  in  any  one  of  them  may  be  pleaded  in  abatement  to  an  action 
for  the  same  cause  in  any  other.  And  the  question  we  are  now  to  consider  is, 
whether  the  procedure  in  the  court  of  common  pleas,  above  stated,  under  the 
special  acts  of  Pennsylvania,  abates  the  suit  of  the  plaintiff. 

§  310,  In  proceedings  in  a  court  under  a  statuUy  all  material  requirements 
must  be  complied  with  to  give  tlie  court  jurisdiction. 

Can  the  proceeding  stated  in  the  plea  be  considered  a  suit?  The  revised  act 
of  Pennsylvania,  of  the  14th  of  June,  1836,  entitled:  ^' An  act  relating  to  as- 
signees for  the  benefit  of  creditors  and  other  trustees,"  requires  in  the  first  six 
sections  the  assignment  to  be  recorded  in  thirty  days,  and  the  assignment  being 
voluntary,  'Hhe  assignees  shall  file  an  inventory  or  schedule  of  the  estate  or 
effects  so  assigned,  which  shall  be  sworn  to; "  on  which  it  is  made  the  duty  of 
the  court  to  appoint  appraisers,  who  shall  return  an  inventory  and  appraise- 
ment; on  the  return  of  which  the  assignees  are  required  to  give  bond  '^  to  the 
commonwealth,  that  they  will  in  all  thmgs  comply  with  the  provisions  of  the 
act  of  assembly,  and  shall  faithfully  execute  the  trust  confided  to  them,"  eta 
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The  defendants  aver  ^'  that,  having  in  part  executed  the  trast  so  as  above  com- 
mitted to  them,  they  did,  on  the  7th  of  January,  1843,  file  in  the  office  of  the 
prothonotary  of  the  court  of  common  pleas  aforesaid  an  account,  duly  verified, 
of  their  receipts  and  disbursements,"  eta  And  several  other  and  similar  re- 
turns are  averred  to  have  been  made. 

By  the  seventh  section  of  the  act,  the  court  are  authorized,  on  the  applica- 
tion of  any  person  interested,  to  issue  a  citation  to  any  assignee  or  trustee  for 
the  benefit  of  creditors,  whether  appointed  by  a  voluntary  assignment  or  in 
pursuance  of  the  laws  relating  to  insolvent  debtors,  etc.,  requiring  him  "  to  ap- 
pear and  exhibit,  under  oath  or  affirmation,  the  accounts  of  the  trust  in  the  said 
court,"  etc.  The  ninth  section  authorizes  the  court  to  give  notice,  by  publica- 
tion, when  the  accounts  will  be  acted  on,  that  objections  to  them  may  be  made. 
And  by  the  eleventh  section,  where  a  trustee  has  neglected  or  refused,  when 
required  by  law,  to  file  a  true  and  complete  inventory,  or  to  give  bond  with 
surety,  when  so  required  by  law,  or  to  file  the  accounts  of  his  trust,  ^^  it  shall 
be  lawful  for  the  court  (of  common  pleas)  to  issue  a  citation,  etc.,  to  show  cause 
why  he  should  not  be  dismissed." 

Now  it  does  not  appear  from  the  plea  that  the  assignees  ever  filed  the  in- 
ventory of  the  assets  in  their  hands  with  the  prothonotary  of  the  court,  as 
required  by  the  first  section,  and  it  would  seem  that  not  only  the  inventory 
must  be  filed,  where  the  assignment  is  voluntary,  to  give  jurisdiction  to  the 
court,  but  also  that  it  must  be  sworn  to,  an  appraisement  of  the  ttest  property 
made  and  returned,  and  bond  given  by  the  assignees.  This  is  a  proceeding 
under  a  statute,  and  to  bring  the  case  within  the  statute  every  material  require- 
ment of  the  act  must  be  complied  with.  And  if  the  above  requisites  have  not 
been  obsefrved,  it  is  not  perceived  how  the  court  could  take  jurisdiction  of  the 
case.  In  the  plea  it  is  stated  that  accounts  have  been  filed  by  the  assignees  at 
different  times,  and  moneys  distributed  among  the  creditors.  But  how  can 
this  give  jnrisdictionf  The  court  has  no  evidence  of  the  extent  and  value  of 
the  trust,  and  no  bond  of  the  assignees  faithfully  to  account.  If  these  impor- 
tant steps  have  been  taken,  they  should  have  been  stated  in  the  plea;  as  it  must 
show,  to  be  effectual,  that  the  court  had  jurisdiction  of  the  whole  matter.  The 
plea  is  defective  in  not  setting  out  the  above  requirements. 

I  31  !•  Though  a  state  court  has  jurisdictioji  of  the  stihject-matter^  a  non-resi- 
denif  not  a  party  in  the  state  courts  may  sue  in  the  federal  court  upon  the  same 
matter. 

Bat  if  the  plea  had  been  perfect  in  this  respect,  it  would  not  follow  that  the 
complainant  could  not  invoke  the  jurisdiction  of  the  circuit  court.  Ho  being  a 
non-resident  has  his  option  to  bring  his  suit  in  that  court,  unless  ho  has  sub- 
mitted or  is  made  a  party,  in  some  form,  to  the  special  jurisdiction  of  the  court 
of  oommon  pleas. 

JLt  appears  from  the  bill  that  the  assignees  have  refused  to  allow  the  claim  of 
the  plaintiff,  or  any  part  of  it.  To  establish  this  claim  as  against  the  assignees 
the  complainant  has  a  right  to  sue  in  the  circuit  court,  which  was  established 
chiefly  for  the  benefit  of  non-residents.  Not  that  the  claim  should  thus  be 
established  by  any  novel  principle  of  law  or  equity,  but  that  his  rights  might 
be  investigated  free  from  any  supposed  local  prejudice  or  unconstitutional  leg- 
islation. On  the  most  liberal  construction  favorable  to  the  exercise  of  the 
special  jurisdiction,  the  rights  of  the  plaintiff,  in  this  respect,  could  not^  against 
his  consent,  be  drawn  into  it. 
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§  81 2«  Proceedififfs  in  a  state  court  to  adjust  rights  of  creditors^  eto.^  Add  not 
a  suit. 

It  is  difficult  to  define  the  character  of  this  procedure  under  the  Pennsyl- 
vania law.  There  being  no  court  of  chancery  in  that  state^  statutory  provision 
was  made  for  the  execution  of  trusts.  The  statutes  adopt  some  of  the  prin* 
ciples  of  chancery,  but  do  not  invest  the  court  with  the  powers  of  a  court  of 
equity  which  are  necessarily  exercised  in  administering  trusts.  It  is  not  strictly 
a  proceeding  in  rem.  The  proceeding  is  intended  to  adjust  the  rights  of  debtors 
and  creditors  of  the  bank,  beyond  the  jurisdiction  of  the  state  of  Pennsylvania. 
Citizens  residing,  perhaps,  in  a  majority  of  the  states  of  the  Union,  are  debtors 
or  creditors  of  the  bank.  It  is  difficult  to  perceive  by  what  mode  of  procedure 
the  state  of  Pennsylvania  can  obtain  and  exercise  an  exclusive  jurisdiction 
over  the  rights  of  persons  thus  situated.  From  the  plea,  it  does  not  appear 
that  any  notices  have  been  given,  or  citations  issued,  as  authorized  by  the 
statute.  Nothing  more  seems  to  have  been  done  by  the  assignees  than  to  file 
their  accounts,  have  them  referred  to  auditors,  and  finally  sanctioned  by  the 
court.  Whether  this  procedure  is  evidence  of  a  faithful  discharge  of  the 
trust  so  far  as  the  accounts  have  been  so  adjusted,  it  is  not  necessary  to  inquire. 
We  suppose  that  it  could  not  be  contended  that  fraud  or  collusion  might  not 
be  shown  to  avoid  the  proceeding  before  any  tribunal  having  jurisdiction. 
.  No  suit  seems  to  be  pending  in  the  common  pleas.  The  action  of  the 
assignees  appears  to  be  voluntary,  for  their  own  justification,  and  not  in  obe- 
dience to  the  order  of  the  court.  By  the  statute,  any  person  interested  may, 
on  application  to  the  court,  obtain  a  citation  to  the  assignees  to  appear  and 
answer.  But  this  is  nothing  more  than  the  ordinary  exercise  of  a  chancery 
power  to  compel  them  to  account.  And  it  is  only  an  exercise  of  jurisdiction 
over  them  from  the  time  the  bill  is  filed  and  a  notice  served,  or  the  application 
for  a  citation  is  made  on  due  notice.  If  no  such  proceeding  is  bad,  the 
assignees,  it  would  appear,  file  their  accounts  or  omit  to  do  so  at  their  pleasure. 
This  is  not  in  the  nature  of  a  bankrupt  or  insolvent  procedure.  Neither  the 
person  nor  the  property  of  the  assignor  is  entitled  to  exemption,  under  the 
statute,  from  the  claims  of  creditors.  But  in  such  a  proceeding  notice  to 
the  creditors  and  a  schedule  of  debts,  as  well  as  assets,  are  required  by  law. 

Under  the  laws  of  Pennsylvania,  a  debtor  may  assign  his  property  for  the 
benefit  of  his  creditors,  giving  a  preference  to  some  of  them  over  others.  This 
may  be  done  by  the  common  law.  The  assignment  made  by  the  late  Bank  of 
the  United  States  specifies  different  classes  of  creditors,  but  none  are  excluded 
from  the  benefits  of  the  assignment.  The  assignees  admit,  in  their  plea,  that 
they  have  vested  a  large  amount  of  assets  to  await  the  determination  of  cer- 
tain suits  still  pending.  Suppose  they  had  reduced  to  possession  the  whole 
amount  of  the  assets  of  the  bank,  and  held  them  ready  for  distribution,  could 
it  be  doubted  that  tbe  complainant  would  have  a  right  to  file  his  bill  in  the 
circuit  court,  not  only  to  establish  his  claim  against  them,  but  also  for  a  pro- 
portionate share  of  tbe  assets?  The  circuit  court  could  not  enjoin  tbe  court  of 
common  pleas,  nor  revise  its  proceedings,  as  on  a  writ  of  error;  but  it  could 
act  on  the  assignees,  and  enforce  the  rights  of  the  plaintiff  against  them.  The 
debts  dueiby  (the  bank  being  ascertained,  and  the  amount  of  its  assets,  after 
the  payment  of  all  costs,  the  equitable  distribution  would  not  be  difficult. 

Not  doubting  that  tbe  complainant  may  file  his  bill  in  the  circuit  court  for 
the  purposes  stated,  against  the  defendants,  we  deem  it  unnecessary  at  this 
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lime  to  consider  questions  wbiob  may  arise  in  the  exercise  of  the  jurlsdiotion. 
The  questions  certified  by  the  circuit  court  are  both  answered  in  the  nega* 
tive. 

CAMPBELL  V.  EMERSON. 

(Circuit  Court  for  Michigan:  2  McLean,  80-84.    1889.) 

Opinion  by  the  Coubt. 

Stateicent  of  Facts. —  This  action  is  brought  on  a  promissory  note  for  the 
payment  of  money.  The  defendants  pleaded  in  abatement  that,  on  the  7th 
October,  instant,  a  certain  suit  in  attachment,  in  favor  of  certain  persons  by 
the  names  of  Southgate,  Blake  and  Adams,  against  Emerson,  one  of  the  plain t- 
iffs  in  this  suit,  [was  brought],  and  that  the  defendant,  Emerson,  and  said  Moore 
were  summoned  as  garnishees,  etc  To  this  plea  the  plaintiffs  demurred,  and 
assigned  for  cause  that  this  action  and  the  suit  in  attachment  are  different; 
that  the  causes  of  action  are  different,  and  that  the  suit  in  attachment  was 
commenced  long  after  the  institution  of  this  suit,  etc. 

In  support  of  the  demurrer  the  plaintiff  cites  Jac.  Law  Dictionary,  title 
Abatement,  1,  4,  where  it  is  said  it  is  a  good  plea  in  abatement  that  another 
action  is  pending  for  the  same  cause;  but  it  must  clearly  appear  that  both 
actions  are  brought  for  the  same  thing.  And,  also,  Gould's  Plead.,  ch.  5, 
283,  284,  where  another  suit  is  pleaded  in  abatement  of  the  one  in  which  the 
plea  is  filed,  it  must  appear  that  the  action  or  suit  which  is  pleaded  in  abate- 
ment was  a  prior  suit  pending  between  the  same  parties  and  for  the  same 
cause.  1  Wheat.,  215.  In  support  of  the  plea  the  Eeyised  Statutes  of  Mich- 
igan, page  508,  sec.  8,  are  referred  to,  where  it  is  enacted  ^'that  the  garnishee, 
from  the  time  of  receiving  notice  of  the  attachment,  shall  stand  liable  to  the 
plaintiff  in  attachment  in  the  amount  of  the  property,  money  and  credits  in 
band,  or  due  from  him  to  the  defendant."  And  it  is  contended  as  the  notes 
on  which  the  defendant  is  sued  in  this  court  are  credits  of  the  plaintiffs  in 
those  suits,  that  they  are  bound  in  the  hands  of  the  garnishee.  This  being  so, 
the  attachment  is  a  good  plea  in  abatement;  otherwise,  if  the  defendant  should 
pay  the  debt  to  the  present  plaintiffs,  he  might  be  compelled  to  pay  it  a  second 
time  to  the  plaintiff  in  attachment.  That  the  proceedings  are  pending  in  dif- 
ferent courts  cannot  impair  the  principle. 

That  the  attachment  is  a  proceeding  in  rem^  creating  a  lien  upon  the  debt 
and  binding  upon  the  defendants  in  their  suits.  It.  is  insisted  that  these  prin- 
ciples are  settled  in  the  case  of  Embree  v.  Hanna,  6  Johns.,  103,  and  the  cases 
there  cited.  Also  in  the  case  of  McDaniel  v.  Hughes,  3  East,  867.  In  answer 
to  the  objection  that  the  attachment  was  commenced  subsequent  to  this  suit, 
the  case  of  Holmes  v.  Bemson,  20  Johns.,  229,  is  cited. 

§  813.  The  Jurisdiction  of  the  federal  court  is  not  affected  hy  the  summoning 
cfthe  defendant  as  garnishee  in  a  suit  subsequently  instituted  in  u  state  court. 

We  have  not  before  us  the  statute  of  New  York  which  regulates  proceedings 
by  attachment,  but  it  is  presumed  to  contain  provisions  which  are  not  found  in 
the  Michigan  statute.  The  institution  of  a  suit  by  attachment,  unless  under 
some  peculiar  provision  of  the  statute,  could  not  supersede  a  suit  previously 
commenced,  and  consequently  cannot  be  pleaded  in  abatement.  The  attach- 
ment is  used  as  a  means  to  bring  an  absent  or  absconding  debtor  into  court. 
If  he  enter  his  appearance  and  give  special  bail,  the  attachment  is  discharged 
and  the  suit  proceeds  as  though  the  first  process  bad  been  served  on  the  defend* 
ant.    In  this  case  the  jurisdiction  had  attached  in  this  court  before  the  proceed- 
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ing  by  attachment  was  institated  in  the  state  court.  And  the  qaestion  is  raised 
whether  this  subsequent  proceeding  shall  oust  the  jurisdiction  pretiously  vested. 

It  woulpl  seem  to  be  contrary  to  all  principle  that  a  creditor,  by  issuing  an 
attachment,  should  take  from  the  custody  of  the  court  an  instrument  on  which 
a  suit  had  been  previously  commenced.  It  is  the  province  of  a  court  of  chan- 
cery to  enjoin  the  proceedings  in  a  case  at  law;  but  chancery  interferes  only 
on  the  ground  that  there  is  not  adequate  relief  at  law.  The  attachment  creates 
a  lien  on  the  property  attached,  and  if  the  suit  be  prosecuted  successfully  and 
under  the  statute,  other  creditors  are  permitted  to  exhibit  their  claims;  it  might 
be  necessary  for  such  creditors  to  do  so,  whether  they  claim  under  a  judgment, 
or  in  any  other  way.  But  in  such  case,  there  is  no  collision  of  jurisdiction. 
In  certain  cases  the  judgment  creditor  may  come  in  under  the  attachment;  bat 
the  proceedings  on  the  attachment  ought  not  to,*and  cannot,  prevent  the 
plaintiff  in  the  first  suit  from  prosecuting  his  claim  to  final  judgment.  He  has 
selected  the  tribunal  in  which  to  prosecute  his  suit,  and  he  has  a  right  to  the 
judgment  of  such  tribunal.  If  the  plea  in  this  case  was  sustained,  it  would 
not  be  difficult,  in  many  cases,  to  oust  the  jurisdiction  of  the  courts  of  the 
United  States,  by  issuing  attachments  in  the  state  court.  This  would  be  taking 
from  a  non-resident  of  the  state  a  right  to  sue  in  this  court,  which  is  given  to 
him  by  the  constitution  of  the  United  States,  and  an  express  act  of  congress. 
And  in  this  view,  the  case  is  different  from  the  case  of  Holmes  v.  Remson,  20 
Johns.,  239. 

Had  the  attachment  been  levied  before  the  commencement  of  this  suit,  there 
can  be  no  doubt  it  might  have  been  pleaded  in  abatement.  In  all  such  oases 
the  suit  first  commenced  cannot  be  abated  by  pleading  a  subsequent  suit  em- 
bracing the  same  subject-matter.  This  question  was  fully  considered,  and  de- 
cided at  the  last  term  of  the  supreme  court,  in  the  case  of  Wallace  v.  McConnell, 
18  Pet.,  152.  That  case  arose  on  facts  similar  to  the  case  now  under  examina- 
tion, and  the  principle  was  the  same.  And  the  court,  in  that  case,  decided 
that  a  subsequent  suit,  by  attachment,  where  the  debtor  was  summoned  as 
garnishee,  did  not  affect  the  jurisdiction  of  the  circuit  court  of  the  United 
States.  This  is  conclusive  of  the  present  case.  When  suit  is  commenced,  the 
instrument  on  which  it  is  founded  is  in  the  custody  of  the  law,  and  cannot  be 
withdrawn  from  such  custody.  And,  especially,  it  cannot  be  withdrawn  by 
the  commencemetit  of  a  suit,  subsequently,  at  law. 

The  demurrer  to  the  plea  is  sustained.    Judgment  for  the  plaintiffs. 


THOMAS  V.  WOOLDRIDQE. 
(Circuit  Court  for  Mississippi:  8  Woods,  SOT-^SO.    1875.) 

&rATEicBirr  of  Facts. —  Wooldridge  recovered  a  judgment  in  the  United 
States  circuit  court  against  Thomas  &  Willis.  Hedrich  sued  out  an  attachment 
from  a  state  court  against  Wooldridge,  which  was  levied  on  the  judgment 
against  Thomas  &  Willis,  and  process  of  garnishment  was  served  upon  them. 
They  filed  this  bill  against  Wooldridge  and  the  marshal  for  their  own  protec- 
tion and  to  settle  the  question. 

Opinion  by  Bradley,  J. 

The  question  in  this  case  is,  whether  a  judgment  of  this  court  may  be 

attached  by  process  issued  out  of  a  state  court  against  the  plaintiff  in  the 

judgment. 
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§  3 1 4.  Asa  general  rule^far  which  different  reasons  are  given,  a  debt  of  record 
in  a  superior  court  cannot  he  attached. 

The  general  rule  applicable  to  foreign  attachments  by  the  custom  of  London 
(from  which  our  attachment  laws  are  derived)  is,  that  a  debt  of  record  in  a 
superior  courts  and  even  a  debt  in  suit,  cannot  be  attached.  Different  reasons 
have  been  assigned,  namely,  that  a  record  is  of  too  high  a  nature  to  be  attached ; 
that  it  is  against  the  dignity  of  the  court  to  be  thus  interfered  with;  that  the 
debt  is  fuasi  in  ctistodia  legis,  and  that  the  party  has  no  opportunity  to  plead 
the  attachment  1  Rolle,  Abr.,  652;  Cora.  Dig.,  Attach.  (D.);  Bac.  Abr.,  Cus- 
toms of  Lond.  (H.  1);  1  Leonard,  29;  8.  C,  Cro.  Eliz.,  63;  Cro.  Eliz.,  691; 
Shinn  v.  Zimmerman,  3  Zab.,  150.  But  whatever  may  have  been  the  ground 
of  the  rule,  it  has  been  adhered  to  in  many  of  the  states,  though  not  in  all 
Serg.  on  Attach.,  73;  Drake  on  Attach.,  §§638-648.  The  question  is  made  to 
depend  somewhat  on  the  statutes  of  the  particular  states.  In  those  of  Mis- 
sissippi, there  does  not  seem  to  be  anything  peculiar,  if  that  would  make  any 
difference  in  the  result 

Perhaps  the  best  reason  for  the  rule  is  that  an  attachment  of  a  judgment 
w*ould  be  an  inconvenient  and  dangerous  interference  with  judicial  proceed- 
ings, opening  the  door  to  fraud  and  collusion  for  the  purpose  of  preventing 
the  due  course  of  justice.  And  there  are  peculiar  reasons  why  the  judgments 
of  state  and  federal  courts  should  not  be  subject  to  attachments  issued  by  each 
other,  in  the  desire  which  each  should  have  to  avoid  conflicts  of  jurisdiction. 
A  court  has  not  done  with  a  case  when  judgment  has  been  rendered.  Many 
things  have  often  to  be  done  besides  issuing  executions;  many  adjustments  of 
rights  have  to  be  made  which  require  that  the  court  should  keep  the  supervis- 
ion and  control  of  its  own  judgments  in  its  own  hands.  Any  interference  by 
other  courts  with  this  control,  or  with  the  prerogatives  of  executing  its  judg- 
ments and  decrees  in  its  own  way,  is  calculated  to  excite  jealousies  between 
the  coarte  concerned.  We  think  the  rule  is  a  good  one,  and  that  it  ought  to  be 
sustained. 

It  is  not  without  sanction  in  the  decisions  of  the  United  States  courts. 
Besides  that  of  Justice  Story  in  Franklin  v.  Ward,  8  Mason,  136,  which  is  re- 
ferred to  in  the  brief  of  counsel,  the  case  of  Wallace  v,  McConncU,  13  Pet., 
136,  is  very  much  to  the  point.  There  a  debt  was  attached  in  a  state  court 
after  suit  had  been  brought  upon  it  in  the  United  States  court,  and  the  attach- 
ment was  set  up  by  way  of  a  plea  puis  darrein  continuance.  This  plea  was 
demurred  to  and  overruled,  and  the  supreme  court,  on  error,  affirmed  the  judg- 
ment. The  court  held  that  to  sustain  such  an  attachment  would  produce  a 
collision  in  the  jurisdiction  of  the  courts  that  would  extremely  embarrass  the 
administration  of  justice;  but  that  if  the  attachment  had  issued  before  com- 
mencement of  suit  in  the  federal  court,  it  might  have  been  pleaded  in  abate- 
meat,  if  still  pending,  or  in  bar  if  judgment  had  been  rendered  thereon.  This 
case  virtually  decides  the  one  before  us,  and  precludes  further  discussion. 

The  injunction  must  be  dissoh^ed  and  the  bill  dismissed  with  costs.  Decree 
accordingly. 

Hill,  D.  J.,  concurred. 
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ALABAMA  GOLD  UFE  INSURANCE  COMPANY  «.  OIRARDY. 

(Circuit  Court  for  LouisiaDa:  9  Federal  Reporter,  142.    1881.) 

Opinion  by  Pardee,  J. 

Statement  of  Facts. — In  this  case  the  marshal,  on  execation,  has  made  the 
sum  of  $1,880.16  for  the  plaintiffs.  To  a  rule  directing  him  to  pay  over  or 
show. cause,  he  answers  that  the  funds  in  his  hands  have  been  attached  under 
process  from  the  civil  district  court  of  the  parish  of  Orleans,  in  a  suit  brought 
by  W.  H.  Finnegan  v.  The  Alabama  Gtold  Life  Ins.  Co.  The  answer  is  not 
sufficient.  The  funds  are  in  the  custody  of  this  court,  and  are  not  subject  to 
the  control  or  process  of  the  state  court.  See  case  of  Ellis  t;.  Wooldridge,  2 
Woods,  667  (§  314,  supra), 

%  916.  Process.    Jurisdiction.     Comity, 

The  only  doubt  I  have  about  making  the  rule  absolute  is  whether,  as  a  mat- 
ter of  comity,  this  court  should  not  wait  until  the  attachment  is  discharged  in 
the  state  court,  as  it  undoubtedly  will  be  on  suggestion  of  the  facts,  before  dis- 
posing of  the  proceeds  in  the  hands  of  the  marshal. 

But  considering  the  absolute  illegality  of  the  pretended  seizure,  and  that  a 
delay  may  be  taken  as  waiving  the  undoubted  jurisdiction  of  this  court  in  the 
premises,  and  repudiating  any  desire  or  intention  of  forestalling  the  action  of 
the  state  court  or  of  prejudicing  its  jurisdiction,  I  deem  it  my  duty  to  make  the 
rule  absolute,  and  it  is  so  ordered. 

CLAFUN  V.  HOUSEMAN. 
(8  Otto,  130-143.     187S.) 

Ebrob  to  the  Supreme  Court  of  New  York. 

Statement  of  Facts. —  Houseman,  assignee  in  bankruptcy,  sued  Claflin  in  a 
state  court  upon  a  charge  that  an  illegal  preference  had  been  given  to  him  by 
the  bankrupt  by  suffering  a  judgment  in  default  within  four  months  before  the 
commencement  of  proceedings  in  bankruptcy.  Defendant  demurred,  stating 
as  causes  of  demurrer  that  the  court  had  no  jurisdiction  and  that  the  com- 
plaint set  forth  no  adequate  cause  of  actio^.  There  was  a  judgment  for  the 
plaintiff.  ; 

Opinion  by  Mb.  Justice  Bradley.  * 

The  point  principally  relied  on  by  the  plltintiff  in  error  is,  that  an  assignee 
in  bankruptcy  cannot  sue  in  the  state  courts. 

§  816*  An  assignee  in  hankrupicy  mighty  under  the  act  of  1867^  before  the  re- 
vision^  sue  in  a  state  court. 

It  is  argued  that  the  cause  of  action  arises  purely  and  solely  out  of  the  pro- 
visions of  an  act  of  congress,  and  can  only  be  prosecuted  in  the  courts  of  the 
United  States,  the  state  courts  having  no  jurisdiction  over  the  subject  It  is 
but  recently  settled  that  the  several  district  and  circuit  courts  of  the  United 
States  have  jurisdiction,  under  the  bankrupt  law,  of  causes  arising  out  of  pro- 
ceedings in  bankruptcy  pending  in  other  districts.  There  had  been  much 
doubt  on  the  subject,  but  it  was  finally  settled  at  the  last  term  of  this  court 
in  favor  of  the  jurisdiction.  Lathrop  v.  Drake,  91  U.  S.,  516.  Had  the  de- 
cision been  otherwise,  as  for  a  long  period  was  generally  supposed  to  be  the 
law,  assignees  in  bankruptcy,  if  the  position  of  the  plaintiff  in  error  is  correct, 
would  have  been  utterly  without  remedy  to  collect  the  assets  of  the  bankrupt 
in  districts  other  than  that  in  which  the  bankruptcy  proceedings  were  pend- 
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iDg.  Neither  the  state  coorts  nor  the  federal  courts  oould  have  entertained 
jopisdiction.  The  Revised  Statutes,  whether  inadvertently  or  not,  have  made 
the  jurisdiction  of  the  United  States  courts  exclusive  in  ^'  all  matters  and  pro- 
ceedings in  bankruptcy."  Sec.  711.  Whether  this  regulation  will  or  will  not 
affect  the  cognizance  of  plenary  actions  and  suits,  it  is  not  necessary  now  to 
determine.  At  all  events,  the  question  of  such  cognizance  must  be  met  in  this 
case;  and,  being  important  in  the  principles  involved,  would  require  much  de- 
liberate consideration,  had  it  not  been  already  in  effect  decided  by  the  court. 

In  the  opinion  of  the  court,  in  Lathrop  v.  Drake,  it  was  taken  for  granted 
and  stated  that  the  state  courts  had  jurisdiction  (p.  518);  but  as  the  question 
was  not  directly  involved  in  that  case,  it  was  more  fully  considered  in  Eyster  t^. 
Gaff,  91  U.  S.,  521,  and  it  was  there  decided  that  a  state  court  is  not  deprived 
of  jurisdiction  of  a  case  by  the  bankruptcy  of  the  defendant,  but  may  proceed 
to  judgment  without  noticing  the  bankruptcy  proceedings,  if  the  assignee  does 
not  cause  his  appearance  to  be  entered,  or  proceed  against  him  if  be  does 
appear.  If  there  were  anything  in  the  constitution  to  incapacitate  the  state 
courts  from  taking  cognizance  of  causes  after  the  bankruptcy  of  the  parties,  as 
the  constitutional  argument  of  the  plaintiff  in  error  supposes,  the  proceeding^ 
in  bankruptcy  would  ipso  facto  determine  them.  But  on  this  subject,  in  Eys- 
ter 9.  Gaff  et  al.j  the  court  say :  "  It  is  a  mistake  to  suppose  that  the  bankrupt 
law  avoids,  of  its  own  force,  all  judicial  proceedings  in  the  state  or  other  courts 
the  instant  one  of  the  parties  is  adjudged  a  bankrupt.  There  is  nothing  in  the 
act  which  sanctions  such  a  proposition."  Again:  ''The  debtor  of  a  bankrupt,  or 
the  man  who  contests  the  right  to  real  or  personal  property  with  him,  loses 
none  of  those  rights  by  the  bankruptcy  of  his  adversary.  The  same  courts  re- 
main open  to  him  in  such  contests,  and  the  statute  has  not  divested  those 
courts  of  jurisdiction  in  such  actions.  If  it  has,  for  certain  classes  of  actions, 
conferred  a  jurisdiction  for  the  benefit  of  the  assignee  in  the  circuit  and  district 
courts  of  the  United  States,  it  is  concurrent  with,  and  does  not  divest  that  of, 
the  state  court&"     pp.  525,  526. 

§  317,  State  and  federal  courts  have  eonourrent  jurisdiotion  where  an  as- 
signee in  bankruptcy  is  a  party. 

The  same  conclusion  has  been  reached  in  other  courts,  both  federal  and  state, 
which  hold  that  the  state  courts  have  concurrent  jurisdiction  with  the  United 
States  courts  of  actions  and  suits  in  which  a  bankrupt  or  his  assignee  is  a  party. 
See  Samson  t>.  Burton,  4  K.  B.  R,  1;  Faysont;.  Dietz,  8  id..  193;  Gilbert  v. 
Priest,  8  id.,  159;  Stevens  v.  Mechanics'  Savings  Bank,  101  Mass.,  109;  Cook 
V.  Whipple,  55  N.  Y.,  150;  Brown  u  Hall,  7  Bush,  66;  Mays  w.  Man.  Nat: 
Bank,  64  Penn.  St.,  74.  There  are  contrary  cases,  it  is  true,  as  Brigham  v. 
Claflm,  31  Wis.,  607;  Voorhees  v.  Frisby,  25  Mich.,  476,  and  others;  but  we 
think  that  the  former  cases  are  founded  on  the  better  reason. 

The  assignee,  by  the  fourteenth  section  of  the  bankrupt  act  (R.  S.,  sec.  5046), 
becomes  invested  with  all  the  bankrupt's  rights  of  action  for  property  and 
actions  arising  from  contract,  or  the  unlawful  taking  or  detention  of  or  injury 
to  property,  and  a  right  to  sue  for  the  same.  The  actions  which  lie  in  such 
cases  are  common  law  actions,  ejectment,  trespass,  trover,  assumpsit^  debt,  etc., 
or  salts  in  equity.  Of  these  actions  and  suits  the  state  courts  have  cognizance. 
Why  should  not  an  assignee  have  power  to  bring  them  in  those  courts  as  well 
as  other  persons?  Aliens  and  foreign  corporations  may  bring  them.  The  as- 
signee simply  derives  his  title  through  a  law  of  the  United  States.  Should  not 
that  title  be  respected  by  the  state  courts? 
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The  case  is  exactly  the  same  as  that  of  the  Bank  of  the  United  States.  The 
irst  bank,  chartered  in  1791,  had  capacity  given  it  ^^  to  sue  and  be  sued  •  .  . 
in  courts  of  record,  or  any  other  place  whatsoever.''  It  was  held,  in  The  Bank 
V.  Deveaux,  5  Cranch,  61  (§§  1344-4:5,  infra\  that  this  did  not  authorize  the 
bank  to  sue  in  the  courts  of  the  United  States,  without  showing  proper  citi- 
zenship of  the  parties  in  different  states.  The  bank  was  obliged  to  sue  in  the 
state  courts.  And  yet  here  was  a  right  arising  under  a  law  of  the  United 
States,  as  mach  so  as  can  be  atBrmed  of  a  case  of  an  assignee  in  bankruptcy. 
The  second  Bank  of  the  United  States  had  express  capacity  *Ho  sue  and  be 
fined  in  all  state  courts  having  competent  jurisdiction,  and  in  any  circait  court 
of  the  United  States."  In  the  case  of  Osborn  v.  The  Bank,  9  Wheat.,  738, 815, 
it  was  objected  that  congress  had  not  authority  to  enable  the  bank  to  sue  in 
the  federal  coarts  merely  because  of  its  being  created  by  an  act  of  congress. 
But  the  court  held  otherwise,  and  sustained  its  right  to  sue  therein.  No  ques- 
tion was  made  of  its  right  to  sue  in  the  state  courts.  Under  the  bankrupt 
law  of  1841,  with  substantially  the  same  provisions  on  this  subject  as  the  pres- 
ent law,  it  was  held  that  the  assignee  could  sue  in  the  state  courts.  &  parte 
Christie,  3  How.,  318,  319;  Nugent  v.  Boyd,  id.,  426;  Wood  v.  Jenkins,  10 
Met.,  583. 

Other  analogous  cases  have  occurred,  and  the  same  result  has  been  reached ; 
the  general  principle  being,  that,  where  jurisdiction  may  be  conferred  on  the 
United  States  courts,  it  may  be  made  exclusive  where  not  so  by  the  constitu- 
tion itself;  but,  if  exclusive  jurisdiction  be  neither  express  nor  implied,  the 
state  courts  have  concurrent  jurisdiction  whenever,  by  their  own  constitution, 
they  are  competent  to  take  it.  Thus  the  United  States  itself  may  sue  in  the 
state  courts,  and  often  does  so.  If  this  may  be  done,  surely,  on  the  principle 
that  the  greater  includes  the  less,  an  oflScer  or  corporation  created  by  United 
States  authority  may  be  enabled  to  sue  in  such  courts.  Nothing  in  the  consti- 
tution, fairly  considered,  forbids  it. 

§  318,  General  question  qf  concurrent  Jurisdiction  "between  federal  and  state 
courts. 

The  general  question  whether  state  courts  can  exercise  concurrent  jurisdic- 
tion with  the  federal  courts  in  cases  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States  has  been  elaborately  discussed  both  on  the  bench 
and  in  public  treatises, —  sometimes  with  a  leaning  in  one  direction  and  some- 
times in  the  other, —  but  the  result  of  these  discussions  has,  in  our  judgment, 
been,  as  seen  in  the  above  cases,  to  affirm  the  jurisdiction,  where  it  is  not  ex- 
cluded by  express  provision  or  by  incompatibility  in  its  exercise  arising  from 
the  nature  of  the  particular  case. 

§  31 9.  Relation  between  the  state  and  federal  governments. 

When  we  consider  the  structure  and  true  relations  of  the  federal  and  state 
governments  there  is  really  no  just  foundation  for  excluding  the  state  courts 
from  all  such  jurisdiction.  The  laws  of  the  United  States  are  laws  in  the  sev- 
eral states,  and  just  as  much  binding  on  the  citizens  and  courts  thereof  as  the 
state  laws  are.  The  United  States  is  not  a  foreign  sovereignty  as  regards  the 
several  states,  but  is  a  concurrent,  and,  within  its  jurisdiction,  paramount  sov- 
ereignty. Every  citizen  of  a  state  is  a  subject  of  two  distinct  sovereignties, 
having  concurrent  jurisdiction  in  the  state, — concurrent  as  to  plaoe  and  per- 
sons, though  distinct  as  to  subject-matter.  Legal  or  equitable  rights,  acquired 
under  either  system  of  laws,  may  be  enforced  in  any  court  of  either  sover- 
eignty competent  to  bear  and  determine  such  kind  of  rights,  and  not  restrained 
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by  its  ooDStitQtion  in  the  exercise  of  such  jarisdiction.  Thus  a  legal  or  equi- 
table right  acquired  under  state  laws  may  be  prosecuted  in  the  state  courts, 
and,  also,  if  the  parties  reside  in  different  states,  in  the  federal  courts.  So 
rights,  whether  legal  or  equitable,  acquired  under  the  laws  of  the  United  States, 
may  be  prosecuted  in  the  United  States  courts,  or  in  the  state  courts,  competent 
to  decide  rights  of  the  like  character  and  class;  subject,  however,  to  this  quali- 
fication, that  where  a  right  arises  under  a  law  of  the  United  States,  congress 
may,  if  it  see  fit,  give  to  the  federal  courts  exclusive  jurisdiction.  See  remarks 
of  Mr.  Justice  Field,  in  The  Moses  Taylor,  4  Wall.,  429,  and  Story,  J.,  in  Mar- 
tin V.  Hunter's  Lessee,  1  Wheat.,  334;  and  of  Mr.  Justice  Swayne,  in  Ex  parte 
McNiel,  13  Wall.,  236.  This  jurisdiction  is  sometimes  exclusive  by  express  en- 
actment and  sometimes  by  implication.  If  an  act  of  congress  gives  a  penalty 
to  a  party  aggrieved,  without  specifying  a  remedy  for  its  enforcement,  there  is 
no  reason  why  it  should  not  be  enforced,  if  not  provided  otherwise  by  some  act 
of  congress,  by  a  proper  action  in  a  state  court.  The  fact  that  a  state  court  de- 
rives its  existence  and  functions  from  the  state  laws  is  no  reason  why  it  should 
not  afford  relief;  because  it  is  subject  also  to  the  laws  of  the  United  States, 
and  is  just  as  much  bound  to  recognize  these  as  operative  within  the  state  as 
it  is  to  recognize  the  state  laws.  The  two  together  form  one  system  of  juris- 
prudence^  which  constitutes  the  law  of  the  land  for  the  state;  and  the  courts 
of  the  two  jarisdictions  are  not  foreign  to  each  other,  nor  to  be  treated  by  each 
other  as  such,  but  as  coarts  of  the  same  country,  having  jurisdiction  partly  differ- 
ent and  partly  concurrent.  The  disposition  to  regard  the  laws  of  the  United 
States  as  emanating  from  a  foreign  jurisdiction  is  founded  on  erroneous  views 
of  the  nature  and  relations  of  the  state  and  federal  governments.  It  is  often 
the  cause  or  the  consequence  of  an  unjustifiable  jealousy  of  the  United  States 
government,  which  has  been  the  occasion  of  disastrous  evils  to  the  country. 

It  is  true,  the  sovereignties  are  distinct,  and  neither  can  interfere  witli  the 
proper  jurisdiction  of  the  other,  as  was  so  clearly  shown  by  Chief  Justice  Taney, 
in  the  case  of  Ableman  v.  Booth,  21  How.,  506  (§§  332-336,  infra);  and  hence 
the  state  courts  have  no  power  to  revise  the  action  of  the  federal  courts,  nor 
the  federal  the  state,  except  where  the  federal  constitution  or  laws  are  involved. 
But  this  is  no  reason  why  the  state  courts  should  not  be  open  for  the  prosecu- 
tion of  rights  growing  out  of  the  laws  of  the  United  States,  to  which  their 
jurisdiction  is  competent  and  not  denied.  A  reference  to  some  of  the  discus- 
sions, to  which  the  subject  under  consideration  has  given  rise,  may  not  be  out 
of  place  on  this  occasion. 

It  was  fully  examined  in  the  eighty-second  number  of  ''  The  Federalist,"  by 
Alexander  Hamilton,  with  his  usual  analytical  power  and  far-seeing  genius; 
and  hardly  an  argument  or  a  suggestion  has  been  made  since  which  he  did  not 
anticipate.  After  showing  that  exclusive  delegation  of  authority  to  the  federal 
government  can  arise  only  in  one  of  three  ways, —  either  by  express  grant 
of  exclusive  authority  over  a  particular  subject;  or  by  a  simple  grant  of  author- 
ity, with  a  subsequent  prohibition  thereof  to  the  states;  or,  lastly,  where  an 
authority  granted  to  the  Union  would  be  utterly  incompatible  with  a  similar 
aatbority  in  the  states, — he  says  that  these  principles  may  also  apply  to  the 
judiciary  as  well  as  the  legislative  power.  Hence,  he  infers  that  the  state  courts 
will  retain  the  jurisdiction  they  then  had,  unless  taken  away  in  one  of  the 
enumerated  modes.  But,  as  their  previous  jurisdiction  could  not  by  possibility 
extend  to  oases  which  might  grow  out  of  and  be  peculiar  to  the  new  constita- 
tioO|  he  considered  that>  as  to  such  oases,  congress  might  give  the  federal  courts 
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sole  jarisdiction.  ^^  I  hold,"  says  he,  ^'  that  the  state  courts  will  be  dirested  of 
no  part  of  their  primitive  jarisdiction,  further  than  may  relate  to  an  appeal; 
and  I  am  even  of  opinion,  that  in  every  case  in  which  they  were  not  expressly 
excluded  by  the  future  acts  of  the  national  legislature,  they  will,  of  course,  take 
cognizance  of  the  causes  to  which  those  acts  may  give  birth.  This  I  infer  from 
the  nature  of  judiciary  power,  and  from  the  general  genius  of  the  system.  The 
judiciary  power  of  every  government  looks  beyond  its  own  local  or  municipal 
laws,  and,  in  civil  cases,  lays  hold  of  all  subjects  of  litigation  between  parties 
within  its  jurisdiction,  though  the  causes  of  dispute  are  relative  to  the  laws  of 
the  most  distant  part  of  the  globe.  .  .  .  When,  in  addition  to  this,  we  con- 
sider the  state  governments  and  the  national  government,  as  they  truly  are,  in 
the  light  of  kindred  systems,  and  as  parts  of  one  whole^  the  inference  seems  to 
be  conclusive,  that  the  state  courts  would  have  concurrent  jurisdiction  in  all 
cases  arising  under  the  laws  of  the  Union,  where  it  was  not  expressly  pro- 
hibited." 

§  320.  Opinion  of  congress  as  to  concurrent  jurisdiction  as  shown  in  the  ju- 
diciary act  and  other  early  statutes. 

These  views  seem  to  have  been  shared  by  the  first  congress  in  drawing  up 
the  judiciary  act  of  September  24,  1789;  for,  in  distributing  jurisdiction 
among  the  various  courts  created  by  that  act,  there  is  a  constant  exercise  of 
the  authority  to  include  or  exclude  the  state  courts  therefrom;  and  where  no 
direction  is  given  on  the  subject,  it  was  assumed,  in  our  early  judicial  history, 
that  the  state  courts  retained  their  usual  jurisdiction  concurrently  with  the 
federal  courts  invested  with  jurisdiction  in  like  cases. 

Thus,  b}'  the  judiciary  act,  exclusive  cognizance  was  given  to  the  circuit  and 
district  courts  of  the  United  States  of  all  crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States;  and  the  same  to  the  district  courts,  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  of  all  seizures  on  water  under 
the  laws  of  impost,  navigation  or  trade  of  the  United  States,  and  of  all  seiz- 
ures on  land  for  penalties  and  forfeitures  incurred  under  said  laws.  Concurrent 
jurisdiction  with  the  state  courts  was  given  to  the  district  and  circuit  courts  of 
all  causes  where  an  alien  sues  for  a  tort  only  in  violation  of  the  law  of  nations 
or  a  treaty  of  the  United  States,  and  of  all  writs  at  common  law  where  the 
United  States  are  plaintiffs;  the  same  to  the  circuit  courts,  where  the  suit  is 
between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  an- 
other state,  where  an  alien  is  a  party,  etc.  Here,  no  distinction  is  made  between 
those  branches  of  jurisdiction  in  respect  to  which  the  constitution  uses  the  ex- 
pression "aiZ  caseSj^^  and  those  in  respect  to  which  the  term  "all"  is  omitted. 
Some  have  supposed  that  wherever  the  constitution  declares  that  the  judicial 
power  shall  extend  to  "all  oases" — as,  all  cases  in  law  and  equity  arising  un- 
der the  constitution,  laws  and  treaties  of  the  United  States;  all  cases  affecting 
ambassadors,  etc., —  the  jurisdiction  of  the  federal  courts  is  necessarily  excln- 
sive;  but  that  where  the  power  is  simply  extended  "to  controversies  "  of  a  cer- 
tain class — as,  "controversies  to  which  the  United  States  is  a  party," etc., — 
the  jurisdiction  of  the  federal  courts  is  not  necessarily  exclusive.  But  no  such 
distinction  seems  to  have  been  recognized  by  congress,  as  already  seen  in  the 
judiciary  act;  and  subsequent  acts  show  the  same  thing.  Thus,  the  first  pat- 
ent law  for  securing  to  inventors  their  discoveries  and  inventions,  which  was 
passed  in  1793,  gave  treble  damages  for  an  infringement,  to  be  recovered  in  an 
action  on  the  case  founded  on  the  statute  in  the  circuit  court  of  the  United 
States,  "or  any  other  court  having  competent  jurisdiction,^' — meaning,  of 
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oonrse,  the  state  courts.  The  subsequent  aots  on  the  same  subject  were  couched 
in  such  terms  with  regard  to  the  jarisdiction  of  the  circuit  courts  as  to  imply 
that  it  was  exclusive  of  the  state  courts ;  and  now  it  is  expressly  made  so.  See 
Patent  Acts  of  1800, 1819, 1886, 1870,  and  Eev.  Stat.  U.  S.,  sec.  711 ;  Parsons  v. 
Barnard,  7  Johns.,  144;  Dudley  v.  Mayhew,  8  Comst.,  14;  Elmer  v.  Fennel,  40 
Me^  434.  - 

So  with  regard  to  naturalization  —  a  subject  necessarily  within  the  exclusive 
regulation  of  congress-^  the  first  act  on  the  subject,  passed  in  1790,  and  all  the 
subsequent  acts,  give  plenary  jurisdiction  to  the  state  courts.  The  language  of 
the  act  of  1790  is,  "any  common  law  court  of  record  in  any  one  of  the  states," 
ete.  1  Stat,  103.  The  act  of  1802  designates  'Hhe  supreme,  superior,  district 
or  circuit  court  of  some  one  of  the  states,  or  of  the  territorial  districts  of 
the  United  States,  or  a  circuit  or  district  court  of  the  United  States."  2  Stat., 
153. 

So,  by  acts  passed  in  1806  and  1808,  jurisdiction  was  given  to  the  county 
courts  along  the  northern  frontier,  of  suits  for  fines,  penalties  and  forfeitures 
under  the  revenue  laws  of  the  United  States.  2  Stat.,  354,  489.  And  by  act 
of  March  3,  1815,  c<^nizance  was  given  to  state  and  county  courts,  generally, 
of  suits  for  taxes,  duties,  fines,  penalties  and  forfeitures  arising  under  the  laws 
imposing  direct  taxes  and  internal  duties.     3  Stat.,  244. 

These  instances  show  the  prevalent  opinion  which  existed,  that  the  state 
courts  were  competent  to  have  jurisdiction  in  cases  arising  wholly  under  the 
laws  of  the  United  States;  and  whether  they  possessed  it  or  not,  in  a  particu- 
lar case,  was  a  matter  of  construction  of  the  acts  relating  thereto.  It  is  true 
that  the  state  courts  have,  in  certain  instances,  declined  to  exercise  the  juris- 
diction conferred  upon  them ;  but  this  does  not  militate  against  the  weight  of 
the  general  argument.  See  United  States  v.  Lathrop,  17  Johns.,  4.  See,  espe- 
cially, the  able  dissenting  opinion  of  Mr.  Justice  Piatt,  id.,  11. 

§  321.  Jurisdiction  originally  possessed  hy  state  courts^  or  at  any  time  con- 
/erred  upon  them  by  state  authority^  may  be  exercised  concurrently  with  federal 
eouriSj  except  when  expressly  taken  away. 

It  was,  indeed,  intimated  by  Mr.  Justice  Story,  obiter  dictum,  in  delivering 
the  opinion  of  the  court  in  Martin  v.  Hunter's  Lessee,  1  Wheat.,  334-337,  that 
the  state  courts  could  not  take  direct  cognizance  of  cases  arising  under  the  con- 
stitution, laws  and  treaties  of  the  United  States,  as  no  such  jurisdiction  existed 
before  the  constitution  was  adopted.  This  is  true  as  to  jurisdiction  de- 
pending on  United  States  authority;  but  the  same  jarisdiction  existed  (at  least 
to  a  certain  extent)  under  the  authority  of  the  states.  Inventors  had  grants 
of  exclusive  right  to  their  inventions  before  the  constitution  was  adopted,  and 
the  state  courts  had  jurisdiction  thereof.  The  cbange  of  authority  creating 
the  right  did  not  change  the  nature  of  the  right  itself.  The  assertion,  there- 
fore, that  no  such  jurisdiction  previously  existed,  must  be  taken  with  important 
limitations,  and  did  not  have  much  influence  with  the  court  when  a  proper  case 
arose  for  its  adjudication.  Houston  v.  Moore,  5  Wheat.,  1,  was  such  a  case. 
Congress,  in  1795,  had  passed  an  act  for  organizing  and  calling  forth  the  militia, 
which  prescribed  the  punishment  to  be  inflicted  on  delinquents,  making  them 
liable  to  pay  a  certain  fine,  to  be  determined  and  adjudged  by  a  court-martial^ 
without  specifying  what  court-martial.  The  legislature  of  Pennsylvania  also 
passed  a  militia  law,  providing  for  the  organization,  training  and  calling  out 
the  militia,  and  establishing  courts-martial  for  the  trial  of  delinquents.  The 
law  in  many  respects  exactly  corresponded  with  that  of  the  United  States,  and, 
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as  far  as  it  covered  the  same  ground,  was  for  that  reason  held  to  be  inopera- 
tive and  void.  Hooston,  a  delinquent  under  the  United  States  law,  was  tried 
by  a  state  court-martial;  and  it  was  decided  that  the  court  had  jurisdiction  of 
the  offense,  having  been  constituted,  in  fact,  to  enforce  the  laws  of  the  United 
States  which  the  state  legislature  had  re-enacted.  But  the  decision  (which  was 
delivered  by  Mr.  Justice  Washington)  was  based  upon  the  general  principle 
that  the  state  court  had  jurisdiction  of  the  offense,  irrespective  of  the  authority, 
state  or  federal,  which  created  it.  Not  that  congress  could  confer  jurisdictioa 
upon  the  state  courts,  but  that  these  courts  might  exercise  jurisdiction  on  cases 
authorized  by  the  laws  of  the  state,  and  not  prohibited  by  the  exclusive  juris- 
diction of  the  federal  courts.  Justices  Story  and  Johnson  dissented;  and, 
perhaps,  the  court  went  further  in  that  case  than  it  would  now.  The  act  of 
congress  having  instituted  courts-martial,  as  well  as  provided  a  complete  code 
for  the  organization  and  calling  forth  of  the  militia,  the  entire  law  of  Pennsyl- 
vania on  the  same  subject  might  well  have  been  regarded  as  void.  Be  this  as 
it  may,  it  was  only  a  question  of  construction,  and  the  court  conceded  that 
congress  had  the  power  to  make  the  jurisdiction  of  its  own  courts  exclusive. 

In  Cohens  v.  Virginia,  6  Wheat.,  415  (§§  734^745,  infra\  Chief  Justice  Mar- 
shall demonstrates  the  necessity  of  an  appellate  power  in  the  federal  judiciary 
to  revise  the  decisions  of  state  courts  in  cases  arising  under  the  constitutioa 
and  laws  of  the  United  States,  in  order  that  the  constitutional  grant  of  judicial 
power,  extending  it  to  all  such  cases,  may  have  full  effect.  He  says,  ''  The 
propriety  of  intrusting  the  construction  of  the  constitution  and  laws,  made  in 
pursuance  thereof,  to  the  judiciary  of  the  Union,  has  not,  we  believe,  as  yet, 
been  drawn  in  question.  It  seems  to  be  a  corollary  from  this  political  axiom, 
that  the  federal  courts  should  either  possess  exclusive  jurisdiction  in  such  cases, 
or  a  power  to  revise  the  judgment  rendered  in  them  by  the  state  tribunals.  If 
the  federal  and  state  courts  have  concurrent  jurisdiction  in  all  cases  arising 
under  the  constitution,  laws  and  treaties  of  the  United  States,  and  if  a  case  of 
this  description  brought  in  a  state  court  cannot  be  removed  before  judgment, 
nor  revised  after  judgment,  then  the  construction  of  the  constitution,  laws  and 
treaties  of  the  United  States  is  not  confided  particularly  to  their  judicial  de- 
partment, but  is  confided  equally  to  that  department  and  to  the  state  courts, 
however  they  may  be  constituted."  See  the  subject  further  discussed  in  1 
Kent's  Com.,  395,  etc.;  Sergeant  on  the  Const.,  268;  2  Story  on  the  Const., 
sec.  1748,  etc.;  1  Curtis'  Com.,  sees.  119,  134,  etc. 

The  case  of  Teal  v.  Felton  was  a  suit  brought  in  the  state  court  of  Kew 
York  against  a  postmaster  for  neglect  of  duty  to  deliver  a  newspaper  under 
the  postal  laws  of  the  United  States.  The  action  was  sustained  by  both  the 
supreme  court  and  court  of  appeals  of  Kew  York,  and  their  decision  was 
affirmed  by  this  court.  1  Comst.,  537;  12  How.,  292.  We  do  not  see  why 
this  case  is  not  decisive  of  the  very  question  under  consideration.  Without 
discussing  the  subject  further,  it  is  sufficient  to  say  that  we  bold  that  the 
assignee  in  bankruptcy,  under  the  bankrupt  act  of  1867,  as  it  stood  before  the 
revision,  had  authority  to  bring  suit  in  the  state  courts,  wherever  those  courts 
were  invested  with  appropriate  jurisdiction,  suited  to  the  nature  of  the  case. 

Judgment  affirmed. 
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PARSONS  V.  LYMAN. 
(Ciicait  Coart  for  New  York:  5  Blatchford,  170-183.    ISOa) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  On  the  24th  of  October,  1848,  Samuel  Parsons,  of 
Durham,  in  the  state  of  Connecticut,  died,  leaving  a  large  estate,  and  a  last 
will  and  testament.  By  this  will  the  defendants  in  this  bill  were  appointed  his 
executors.  They  qualified  and  proceeded  to  settle  the  estate  in  the  court  of  pro- 
bate for  the  district  of  Middletown,  that  tribunal,  under  the  law  of  Connecticut, 
having  exclusive  original  jurisdiction  thereof.  The  settlement  of  the  estate,  so 
far  as  that  court  had  exclusive  jurisdiction,  was  substantially  completed  on  the 
20th  of  November,  1849,  by  the  adjustment  of  the  executors'  accounts,  after 
due  notice  of  the  time  and  place  of  hearing,  to  all  parties  interested,  according 
to  law.  But  the  connection  of  the  defendants  with  the  property  left  by  the  de- 
ceased and  disposed  of  by  his  will  did  not  terminate  with  the  settlement  of  the 
estate,  as  a  mere  testate  estate  in  the  appropriate  tribunal,  for  they  were  not 
only  appointed  executors  by  the  will,  with  the  usual  powers  of  executors,  but, 
by  the  instrument  itself,  they  were  made  special  trustees  of  a  large  portion  of 
the  property.  After  providing  for  his  widow,  and  disposing  of  a  single  article 
of  personal  property  by  way  of  bequest  to  a  daughter,  the  will  provides  as 
follows:  ^^  All  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal, 
of  every  nature  and  description,  that  shall  belong  to  me,  or  to  which  I  shall  be 
in  any  way  or  manner  entitled,  at  law  or  in  equity,  at  the  time  of  my  decease, 
subject  to  the  foregoing  provision  for  my  said  wife,  I  give,  devise  and  bequeath 
to  my  executors  hereinafter  named,  and  to  their  heirs,  executors,  administrators 
and  assigns  in  trust."  Then  follow  various  provisions  defining  the  trust 
(which  was  for  the  benefit  of  the  testator's  children  and  their  heirs),  directing 
as  to  its  execution,  and  conferring,  in  particular  instances,  discretionary  powers 
upon  the  trustees  as  to  the  amounts  to  be  paid  to  the  cestuis  que  trust  from 
time  to  time.  It  will  be  seen,  from  this  statement,  that  the  defendants  sus- 
tained two  relations  to  the  will  and  the  estate  of  the  deceased,  namely,  that  of 
executors,  and  that  of  trustees.  As  executors  it  was  their  duty  to  prove  the 
wiH,  to  give  the  requisite  bond,  with  the  aid  of  appraisers  to  prepare  and  file 
an  inventory,  to  pay  the  funeral  expenses  and  debts  of  the  deceased,  and  tbe 
disbursements  necessary  in  the  progress  of  administration,  and  to  perform  all 
that  the  law  requires  of  those  who  administer  on  testate  estates,  including  the 
final  settlement  of  their  accounts  in  the  court  where  all  their  proceedings  were 
had.  AH  these  duties  the  defendants,  as  executors,  performed,  the  last  one 
being  completed  on  the  20th  of  November,  1849,  when  their  accounts  as  execu- 
tors were  adjusted  and  substantially  closed.  From  that  time  to  the  present 
they  have  continued  to  discbarge  their  duties  as  trustees.  For  this  latter  serv- 
ice they  have  claimed  compensation,  and  have  deducted  the  same  from  the 
income  of  the  estate  in  their  hands.  The  will  creating  the  trust  expressly  pro- 
vides that  they  shall  be  allowed  a  fair  compensation  for  their  services  in  the 
administration  of  the  trust,  and  exempts  them  trom  giving  bonds  therefor,  al- 
though, by  the  law  of  the  state,  they  were  required  to,  and  did,  give  bonds  for 
the  faithful  performance  of  their  duties  as  executors.  The  present  bill  is 
brought  in  this  court  by  the  cestuts  que  trusty  who  are  citizens  of  tbe  state  of 
New  York,  alleging  that  the  defendants,  or  one  of  them,  David  Lyman,  upon 
whom  most  of  the  care  of  the  estate  has  fallen,  have  charged  and  retained,  out 
of  the  trust  funds,  an  unreasonable  sum  for  such  services,  and  praying  an 
account 
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The  defendant  Lyman  has  filed  an  answer^  setting  forth  the  will  and  the  vari- 
ous  proceedings  in  the  court  of  probate,  showing  the  action  of  the  defendants 
touching  the  estate,  both  as  executors  and  trustees,  and  upon  the  facts  thus 
set  up  in  the  answer  the  defendants  move  to  dismiss  the  bill  for  want  of  juris- 
diction. 

The  objection  to  the  jurisdiction  of  this  court  must  rest  upon  one  of  two 
grounds:  either,  first,  that  the  original  jurisdiction  of  the  court  of  probate  for 
the  district  of  Middletown  is  exclusive  over  the  subject-matter  of  this  contro* 
versy,  or,  second,  that  it  is  concurrent  with  that  of  this  court,  and  that  the 
court  of  probate  has  already  become  possessed  of  the  litigation  by  an  adjudica- 
tion thereon  or  by  proceedings  at  present  pending  therein.  If  the  probate 
court  has  adjudicated  upon  this  controversy,  then  it  is  res  judicata^  the  sub- 
ject of  litigation  is  exhausted,  and  there  is  no  jurisdiction  left  for  this  court  to 
exercise.  No  appeal  lies  to  it  from  the  probate  court,  or  from  any  other  state 
tribunal;  nor  can  it  revise  in  any  manner  the  doings  of  the  local  courts.  If 
the  controversy  is  pending  in  the  court  of  probate,  the  jurisdiction  of  this  court 
equally  fails,  from  the  well  known  rule  that,  where  the  jurisdiction  of  courts 
is  concurrent  over  a  subject-matter,  that  tribunal  which  is  first  in  possession  of 
it  exercises  its  jurisdiction  to  the  exclusion  of  all  others. 

§  322,  Jurisdiction  of  Co7inecticut  probate  courts  discussed. 

The  first  question  to  determine  is,  whether  the  court  of  probate  for  the  dis- 
trict of  Middletown  has  exclusive  jurisdiction  of  the  subject-matter  of  this  con- 
troversy ;  and  in  deciding  this  point  it  is  not  necessary  to  consider  the  question 
whether  or  not  the  circuit  6ourts  of  the  dnited  States  have  concurrent  juris- 
diction with  the  state  probate  courts  over  the  accounts  of  executors  and 
administrators.  For,  as  ali*eady  intimated,  I  hold  that  the  relation  of  the  de- 
fendants to  this  trust  estate,  as  trustees,  is  the  same  as  if  they  had  not  been 
named  executors  in  the  will,  and  the  property  had  been  devised  and  bequeathed 
to  them  in  trust  by  their  individual  names.  It  would,  of  course,  have  been 
competent  for  the  testator  to  confer  this  trust  upon  them  by  his  will,  and  still 
name  any  other  person  as  sole  executor  of  the  latter.  In  that  case  there  would 
have  been  no  clashing  of  duties  and  powers  between  such  executor  and  the 
trustees.  The  duties  and  powers  of  the  latter  would  have  begun  where  those 
of  the  former  ended.  And  although  the  defendants  are  appointed  by  the  will 
to  act  in  both  capacities,  this  fact  does  not  obliterate  the  distinction  which  the 
law  makes  between  the  duties  and  powers  that  pertain  to  these  respective 
offices.  The  defendants  seem  to  have  properly  recognized  this  distinction  by 
filing  in  the  court  of  probate,  since  the  settlement  of  their  executors'  account, 
an  annual  account,  at  first  voluntary,  and  since  1853  in  accordance  with  a  stat- 
ute of  Connecticut  relating  solely  to  guardians  of  minors,  conservators  and 
trustees  of  estates.  We  come,  then,  to  consider  what  are  the  nature  and  extent 
of  the  jurisdiction  of  the  courts  of  probate  of  Connecticut  over  the  accounts 
of  these  defendants  as  trustees. 

These  courts  in  Connecticut  have  always  been  considered  as  possessing  only 
a  limited  jurisdiction.  1  Swift's  Dig.,  606;  Wattles  v.  Hyde,  9  Conn.,  10,  and 
cases  there  cited.  The  statute  of  Connecticut  conferring  jurisdiction  upon 
these  tribunals  provides  that  they  ^' shall  have  cognizance  of  the  probate  of 
wills,  the  granting  of  administration,  the  appointing  and  appro^^ng  of  guard- 
ians, and  shall  act  in  ail  testamentary  matters  and  every  other  matter  in  which 
it  shall  be  legal  and  proper  for  a  court  of  probate  to  act,  and  shall  have  and 
exercise  all  the  powers  conferred  on  them  by  the  act  relating  to  the  settlements 

126 


CONFLICTING  AND  CONCURRENT  JURISDICTION.  §g  828,  824. 

of  estates,  by  the  law  relating  to  guardians,  the  law  relating  to  idiots,  lunatics 
and  spendthrifts,  the  law  relating  to  escheats,  and  all  other  powers  conferred 
on  them  by  law."  This  grant  of  jurisdiction,  in  its  general  provisions,  clearly 
gives  to  these  courts  control  over  all  matters  that  properly  pertain  to  probate 
tribunals.  But  it  does  not  necessarily  include  all  matters  that  relate  to  the 
disposition  of  property  under  the  directions  given  in  a  will.  In  Strong  v. 
Strong,  8  Conn.,  408,  where  real  estate  was  given  by  will  to  the  sons  of  the 
testator,  and  he  ordered  it  to  be  divided  by  his  executors  among  them,  and 
such  executors  made  a  division  and  returned  it  to  the  court  of  probate,  by 
which  it  was  accepted  and  approved,  on  appeal  from  that  decree  it  was  held 
that  the  question  whether  the  division  was  according  to  the  will  or  not  was  not 
a  subject  of  probate  cognizance,  and  therefore  not  within  the  appellate  jurisdic- 
tion of  the  superior  court.  The  opinion  in  that  case  will  be  found  instructive, 
as  stating  the  limitation  of  the  powers  of  courts  of  probate,  under  the  statutes 
of  Connecticut,  over  the  distribution  of  testate  estates.  There  is  a  distinction 
made  by  those  statutes  relating  to  distribution  between  testate  and  intestate 
estates,  but  this  distinction  was  derived  from  the  English  law,  and  is  not  a  mere 
arbitrary  one  made  for  local  convenience.  Even  in  intestate  estates,  under  the 
English  system,  equity  had  a  concurrent  jurisdiction  with  the  ordinary.  ^*But 
equity  has  an  exclusive  cognizance  of  those  cases  in  which  there  is  an  executor, 
and  the  residue  is  undisposed  of,  for  then  the  executor  is  a  trustee  for  the  resi- 
due, and  the  ordinary  cannot  compel  a  distribution  of  it,  because  he  cannot 
enforce  the  execution  of  a  trust."  Williams  on  Executors,  p.  1783.  In  the 
case  of  Strong  v.  Strong,  already  cited*  Peters,  J.,  remarks :  ^^  Real  estate  is 
given  by  will,  and  is  ordered  by  the  testator  to  be  divided.  Two  persons  are 
appointed  to  divide  the  same.  They  are  both  alive  and  have  not  neglected  or 
refused  to  make  the  division.  Whether  they  have  done  right  or  wrong,  or 
whether  the  division  be  according  to  the  will  or  not,  are  not  questions  of  pro- 
bate cognizance."  These  remarks  and  citations  are  made  to  show  that  a  gen- 
eral grant  of  jurisdiction  to  courts  of  probate  of  all  matters  properly  cognizable 
by  such  tribunals  does  not  embrace  all  the  powers  and  duties  of  executors  as 
such.  Much  less  would  it  embrace  the  dealings  of  testamentary  trustees. 
^^  Courts  of  equity,  from  their  inherent  jurisdiction,  assumed  from  the  begin- 
ning the  exclusive  control  over  trustees  in  the  discharge  of  their  duties, 
whether  affecting  real  or  personal  estate."  Hill  on  Trustees,  p.  42,  p.  50  of 
Wharton's  ed. 

§  323.  Administration  of  testamentary  trusts  notj  strictly  speaking^  a  testa- 
mentary or  probate  matter. 

The  statute  of  Connecticut  which  I  have  already  cited  embraces  in  its 
enumeration  of  subjects  committed  to  the  probate  courts,  some  that  are  pecul- 
iarly cognizable  by  courts  of  chancery  generally,  but  it  nowhere  includes 
trustees  of  the  character  of  the  defendants.  True,  it  says  that  they  ^'  shall  act 
in  alt  testamentary  and  probate  matters;"  but  I  apprehend  that  the  adminis- 
tration of  a  testamentary  trust  like  the  one  before  us  is,  strictly  speaking, 
neither  a  testamentary  nor  a  probate  matter.  A  trust  of  this  character, 
whether  created  by  will  or  by  deed,  is  to  be  administered  in  the  same  manner, 
and  the  trustees  in  either  case  are  amenable  to  the  courts  of  chancery. 

§  824.  The  jurisdiction  of  equity  tribunals  in  controversies  between  trustees 
and  oestuis  que  trust  cannot  be  abridged  by  implication. 

The  jurisdiction  over  such  trusts  and  trustees  has  peculiarly  pertained  to 
these  courts  from  the  earliest  times,  and  an  act  withdrawing  them  from  that 
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jarisdiction  must  be  plain  and  specific.  That  jariadiction  will  not  be  ousted  by 
mere  im plication.  I  find  nothing  in  the  terms  of  the  act  in  question  which 
embraces  these  trusts,  and  after  a  careful  examination  of  the  various  stat- 
utes of  Connecticut  referred  to  in  the  act  itself,  and  of  those  acts  which 
directly  confer  powers  on  the  court  of  probate,  I  find  none  giving  jaris- 
diction to  that  court  of  the  character  claimed  by  the  defendants.  There 
are  several  acts  (Stats,  of  Conn.,  pp.  490,  491)  which  empower  these  courts 
to  remove  and  appoint  trustees,  but  these  special  grants  of  power  do  not 
draw  after  them  into  these  courts  jurisdiction  over  the  administration  of  the 
trusts. 

But  the  defendants  rely  especially  upon  the  act  relating  to  guardians,  trust- 
ees and  conservators  (Stats,  of  Conn.,  p.  283),  which  provides  that  such  guard- 
ians, trustees  and  conservators  shall  annually  render  their  respective  accounts 
to  the  court  of  probate  for  their  respective  districts  for  the  year  next  preceding 
the  date  of  such  accounts  so  rendered,  and  embrace  therein  a  schedule  of  the 
estate  with  various  other  particulars.  The  same  act  also  requires  them  to 
make  oath  to  the  accounts  so  rendered.  Kow,  it  is  not  necessary  to  inquire,  in 
this  place,  whether  this  act,  in  connection  with  others  relating  exclusively  to 
guardians  of  minors  and  conservators,  confers  upon  probate  courts  exclusive 
jurisdiction  over  the  accounts  of  the  latter  two.  I  confine  myself  to  the 
accounts  of  trustees  of  the  character  in  question.  I  have  looked  in  vain 
through  the  statutes  of  Connecticut  for  any  express  power  conferred  on  the 
courts  of  probate  to  settle  the  accounts  of  such  trustees  or  to  adjudicate  upon 
any  controversy  between  the  trustees  and  the  ceatuia  que  truat  pertaining 
thereto.  There  is  no  provision  in  the  law  requiring  notice  to  be  given  to  the 
parties  interested  of  the  time  and  place  of  such  settlement,  or  of  any  hearing 
thereon,  as  is  required  in  the  case  of  the  accounts  of  executors  and  administra- 
tors. It  is  quite  true  that  the  act  of  1854  (Stats,  of  Conn.,  p.  492)  speaks  of 
the  final  ^'settlement  of  the  account  of  any  executor,  administrator  or  trustee," 
and  requires  them  to  make  oath  thereto.  But  this  latter  act  clearly  refers  to  a 
different  class  of  persons  from  that  referred  to  in  the  act  of  1853  requiring 
annual  accounts  to  be  filed.  It  omits  guardians  of  minors  and  conservators, 
and  includes  executors  and  administrators.  It  includes  trustee&j  eo nominej  bat 
not,  as  I  think,  trustees  created  by  deed  or  will,  and  administering  trusts  of 
the  character  of  the  one  before  the  court.  It  evidently  refers  to  the  trustees 
of  insolvent  estates  assigned  for  the  benefit  of  creditors,  or  in  course  of  set- 
tlement under  the  act  of  1853  for  the  relief  of  insolvent  debtors.  The  prin- 
cipal object  of  the  statute  of  1854  was  to  require  the  parties  accounting  to 
make  oath  to  their  accounts.  But  testamentary  trustees  were  already  required 
to  make  oath  to  their  annual  accounts,  by  the  act  of  1853,  which  imposes  the 
duty  of  rendering  them.  Courts  of  probate  are  expressly  authorized  to  call 
executors  and  administrators  and  trustees  of  assigned  and  insolvent  estates  to 
account,  and  to  proceed,  on  notice  to  all  parties  concerned,  to  final  settlement. 
I  conclude,  therefore,  that  no  jurisdiction  is  given  to  courts  of  probate  over  the 
settlement  of  the  accounts  of  trustees  of  the  character  of  the  defendants. 
The  terms  "shall  render,"  in  the  act  of  1853,  do  not  necessarilj''  imply  that  the 
tribunal  to  whom  the  account  is  to  be  "  rendered  "  shall  have  power  to  judi- 
cially settle  it.  The  rendition  and  the  settlement  of  an  account  are  distinct 
matters.  As  Chancellor  Walworth  remarks,  in  Westervelt  v.  Gregg,  1  Barb. 
Ch.,  469,  476,  "the  rendering  of  an  account  by  an  executor  or  administrator, 
and  the  settlement  of  that  account  after  it  has  been  rendered,  are  not  one  and 
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the  same  proceeding,  though  the  latter  is  frequently  a  mere  continaation  of  the 
former  proceeding." 

§  325.  The  equity  2>aioers  of  United  States  circuit  courts  cannot  be  abridged 
hy  state  legislation. 

But,  if  it  be  assumed  that  the  requirement  of  the  act  of  1853,  compelling 
trustees  to  file  their  annual  accounts  in  the  court  of  probate,  draws  after  )t  the 
power  enabling  these  courts  to  settle  them,  I  apprehend  that,  so  far  as  contro- 
versies between  citizens  of  another  state  and  trustees  who  are  citizens  of  this 
state,  arising  on  these  accounts,  are  concerned,  such  jurisdiction  of  the  court 
of  probate  would  only  be  concurrent  with  that  of  this  court.  If  the  jurisdic- 
tion of  the  probate  courts  is  made,  by  the  statutes  of  the  state,  exclusive  as 
against  the  other  state  tribunals,  it  by  no  means  follows  that  it  is  exclusive  as 
against  this  court.  The  equity  powers  of  the  courts  of  the  United  States  can- 
not be  abridged  by  state  legislation.  Though  the  jurisdiction  of  all  matters 
properly  cognizable  by  courts  of  chancery  were  to  be  confined,  by  the  law  of 
the  state,  to  the  court  of  probate,  or  to  any  other  tribunal,  the  equitable  juris- 
diction of  this  court  would  remain  untouched.  If  the  controversy  be  between 
a  citizen  of  another  state  and  a  citizen  of  this  state,  and  exceeds  $500,  exclu- 
sive of  costs,  and  is  properly  cognizable  by  a  court  of  chancery,  under  the 
general  principles  which  regulate  equity  jurisdiction,  this  court  is  fully  empow- 
ered, by  the  constitution  and  laws  of  the  United  States,  to  take  cognizance  of 
it.  The  courts  of  the  United  States  neither  exercise  nor  claim  any  probate 
jurisdiction.  That  jurisdiction  belongs  exclusively  to  the  state  tribunals.  It 
is  local  and  domestic  in  its  character,  and  rightfully  belongs  where  the  federal 
constitution  and  laws  have  left  it,  with  the  local  and  domestic  courts.  But 
over  all  matters  of  equity  jurisdiction,  properly  speaking,  the  federal  courts, 
when  the  proper  parties  are  before  them,  and  the  required  sum  is  in  dispute, 
have  original  cognizance,  concurrent  with  the  courts  of  the  several  states. 
Nor  can  they  be  deprived  of  this  jurisdiction,  or  of  any  portion  of  it,  by  its 
absorption,  through  state  legislation,  into  any  particular  state  tribunals,  or  by 
any  attempted  transfer  of  the  subjects  of  litigation  from  one  department  of 
jurisprudence  to  another,  such  as  the  transmutation  by  statute  of  a  subject- 
matter  of  equitable  jurisdiction  into  one  of  merely  probate  cognizance. 

§  326.  The  annual  rendering  of  accounts  by  trustees  in  the  probate  court  does 
not  constitute  a  lis  pendens  in  that  court 

That  the  controversy  which  arises  on  this  bill  and  answer,  between  the  cestuis 
que  trust  and  their  trustees,  touching  the  accounts  of  the  latter  for  services  and 
disbursements  in  the  management  of  the  trust,  belongs,  upon  general  and 
acknowledged  principles,  peculiarly  to  a  court  of  chancery,  requires  no  argu- 
ment or  authority  to  prove.  In  this  view  of  the  case,  this  court  would  clearly 
have  jurisdiction  of  the  controversy,  so  far  as  it  relates  to  the  accounts  of  the 
defendants  which  have  not  been  rendered  in  the  court  of  probate  previous  to 
the  filing  of  this  bill.  It  cannot,  with  reason,  be  said,  that  the  rendering  to, 
and  approval  by,  the  court  of  probate  of  the  annual  accounts  of  these  trustees, 
is  a  continuous  accounting,  and  thus  a  perpetual  lis  pendens^  in  that  tribunal. 
Each  separate  annual  account  is  a  distinct  matter,  and  each  presentation  to, 
and  approval  by,  the  court  of  probate  is  a  separate  proceeding.  It  follows, 
therefore,  that  this  court  has  jurisdiction  of  the  accounts  of  the  defendants 
which  have  accrued  since  the  rendition  to  the  court  of  probate  of  their  last 
annual  account  next  preceding  the  bringing  of  this  bill. 
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§  327.  Ths  requirement  of  trustees  by  law  to  file  annuel  accounts  in  the  court 
of  probate  does  not  empower  such  tribunal  to  '^  settle  "  these  accoicnts. 

We  come  now  to  consider  the  question  of  jarisdictioo,  so  far  as  it  relates  to 
the  annual  accounts  of  these  trustees,  which  bad  been  rendered  to  the  court  of 
probate  prior  to  the  commencement  of  this  suit.  I  think  that  the  probate 
court  had  no  power  to  **  settle  "  these  accounts,  in  any  judicial  sense.  No  such 
power  is  expressly  conferred  upon  it,  and  none,  I  tbinlc,  ought  to  be  inferred 
from  the  mere  fact  that  the  trustees  are  required  to  render  them  in  writing  and 
under  oath.  There  are  cogent  reasons  why  such  a  duty  should  be  imposed  on 
trustees.  Their  annual  accounts,  showing  the  apparent  condition  of  the  trust 
estate,  and  the  manner  in  which  it  is  managed  by  them,  are  thus  put  in  posses- 
sion of  a  public  officer,  and  become  a  part  of  the  files  in  his  office,  where  they 
are  open  to  the  inspection  of  all  concerned.  The  reason  of  the  statute  is  there- 
fore satisfied,  without  attributing  to  it  the  intent  to  confer  the  power  to  judi- 
cially settle  and  adjust  the  accounts  upon  the  courts  of  probata 

§  828.  Sad  a  probate  court  jurisdiction  to  settle  accounts  of  trustees  rendered 
to  itj  this  could  only  be  exercised  after  due  notice  to  parties  interested. 

But,  if  it  is  insisted  that  upon  a  comparison  of  ail  the  statutes  of  this  state 
relating  to  trustees  and  trust  estates,  it  is  fairly  to  be  inferred  that  this  power 
is  vested  in  the  probate  courts,  then,  I  think,  it  must  also  be  inferred  that  it  is 
to  be  exercised  only  on  due  notice  to  the  parties  interested.  For  it  was  well 
said  by  Chief  Justice  Marshall,  in  The  Mary,  9  Cranch,  126,  that  ^*  it  is  a 
principle  of  natural  justice,  of  universal  obligation,  that,  before  the  rights  of 
an  individual  be  bound  by  a  judicial  sentence,  he  shall  have  notice,  either  actual 
or  implied,  of  the  proceedings  against  him.  When  the  proceedings  are  against 
the  person,  notice  is  served  personally  or  by  publication;  where  they  are  in 
rem,  notice  is  served  upon  the  thing  itself." 

I  apprehend  that  the  settlement  of  the  trustees'  account  is  not,  properly 
speaking,  a  proceeding  in  rem.  It  is  a  proceeding  for  the  judicial  adjustment 
of  the  charges  for  personal  services  and  disbursements  of  a  person  acting  in  a 
fiduciary  capacity.  It  is  analogous  to  the  settlement  of  the  accounts  of  execu- 
tors and  administrators,  where  notice  is  expressly  required  by  the  statutes  of 
Connecticut.  ^  And  if  notice  is  required  in  case  of  the  latter,  where  the  whole 
settlement  of  the  estate  is  peculiarly  within  the  cognizance  of  the  court  of 
probate,  by  the  general  principles  of  law  regulating  the  jurisdiction  of  such 
tribunals,  a  fortiori  should  it  be  required  in  cases  of  special  trusts,  created  by 
will  or  deed,  for  the  benefit  of  minors  and  married  women,  which  the  law  and 
the  courts  regard  with  jealous  solicitude.  In  a  case  involving  the  necessity  of 
commissioners  on  an  insolvent  debtor's  estate  giving  notice,  as  an  indispensable 
prerequisite  to  their  exercise  of  jurisdiction,  Judge  Bissell,  after  remarking  that 
the  statute  required  such  notice,  says:  '^But  this  conclusion,  drawn  from  the 
statute,  may  be  maintained  on  general  principles.  The  judgment  of  a  court 
of  even  general  jurisdiction  cannot  affect  a  person  who  had  no  notice  to  appear. 
As  to  him,  the  proceedings  are  coram  non  judice.^^  Starr  v.  Scott,  8  Conn.^ 
480,  48k  In  Case  t;.  Humphrey,  6  Conn.,  130,  139,  Chief  Justice  Hosmer  re- 
marks: ^-The  jurisdiction  of  a  court,  if  it  extend  to  the  parties  and  subjectr 
matter  when  legally  before  it,  can  never  be  called  into  exercise,  unless  through 
the  medium  of  a  process  complete  in  law  and  duly  served;  or,  in  other  words, 
the  court  must  have  cognizance  of  the  process  before  it  can  do  any  legal  act 
in  the  cause." 
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The  fact  that,  in  cases  like  the  one  before  us^  there  may  be  an  appeal,  if  the 
cestuis  que  trust  happen  to  learn  of  the  proceeding  in  the  court  of  probate  in 
time,  can  make  no  difiFerence.  They  are  bound,  if  the  position  of  the  defend- 
ants here  is  correct,  by  the  proceeding,  until  and  unless  an  appeal  is  taken.  I 
cannot  infer,  therefore,  that  the  legislature  has  empowered  the  probate  courts 
to  judicially  determine  the  rights  of  parties,  often  involving  delicate  and  im- 
portant questions,  in  a  purely  ex  parte  proceeding,  in  violation  of  what  is 
termed,  by  numerous  and  eminent  authorities,  a  fundamental  principle  of  nat- 
ural justice.  If  the  power  to  judicially  settle  and  adjust  these  accounts  is  to  be 
deemed  as  inferentially  given,  then  I  think  the  duty  to  give  reasonable  notice 
of  the  time  and  place  of  its  exercise,  to  the  parties  interested,  must  be  deemed 
to  be  inferentially  imposed  upon  the  tribunal  exercising  it. 

No  notice  appears  to  have  been  given  to  the  plaintiffs  of  the  intended  settle- 
ment  of  these  accounts.  The  answer  impliedly  admits  this  fact.  They  involve 
considerable  sums*  and  their  presentation  and  approval  seem  to  have  been, 
simultaneous  acts.  No  judicial  proceeding  was  ever  ''  pending  "  in  the  court  of 
probate,  upon  which  it  could  pronounce  a  binding  decree  on  the  plaintiffs,  and« 
if  it  has  assumed  to  exercise  such  a  power,  its  exercise,  so  far  as  its  judicial 
character  is  concerned,  must  be  deemed  void.  But  I  do  not  infer  that  the 
oourt  of  probate  has  assumed  to  act  judicially  upon  any  of  these  trustee 
accounts,  since  November  20, 1849.  As  already  intimated,  the  answer  concedes 
that  no  notice  was  given  of  ihe  time  or  place  of  hearing,  and  the  only  entries 
on  the  record  warrant  the  inference  that  the  action  of  the  judge  of  probate  in« 
the  premises  was  rather  clerical  than  judicial. 

I  am  aware  of  the  case  of  Hiscock's  Appeal,  29  Conn.,  561.  In  the  opinion 
of  the  court  of  errors,  Mr.  Justice  Sanford  remarks  that  'Hhere  is  no  law  which 
requires  that  notice  shall  be  given  to  the  ward  to  be  present  at  the  settlement 
with  the  court  of  probate  of  his  guardian's  account,  nor  is  the  jurisdiction  of 
that  court  or  the  validity  of  its  proceedings  in  regard  to  such  settlement 
affected  by  want  of  such  notice  or  by  the  absence  of  the  ward ;  the  only  effect 
of  such  want  of  notice  and  absence  being  to  extend  the  time  allowed  by  law 
for  appealing  from  the  decree  of  the  court  of  probate  to  the  superior  court." 
I  have  felt  some  embarrassment  from  this  language  of  the  court,  but  I  do  not 
see  that  that  precise  question  was  necessarily  involved  in  the  case  then  before 
iL  The  superior  court  found  that  notice  was  in  fact  given,  and  that  the  party 
was  present  by  attorney,  but  that  he  failed  to  appeal  within  the  time  limited, 
by  the  statute.  It  also  appears  that  the  statutes  relating  to  guardians  expressly 
confer  jurisdiction  upon  the  court  of  probate  to  settle  their  accounts,  and  to 
bold  that  this  can  be  done  without  notice  certainly  should  require  an  express 
and  unmistakable  act  of  the  legislature.  Whether  the  relation  of  guardian  and 
ward  is  the  same  as  that  of  trustee  and  cestui  que  trusty  I  am  not  prepared  to 
determine.  But  if  the  statute  had  expressly  given  this  power  over  trustees' 
accounts  and  dispensed  with  notice,  I  think  the  question  whether  it  would  not 
be  a  proceeding  in  which  persons  might  be  *^  deprived  of  their  property  without 
due  process  of  law,"  would  be  a  very  grave  one  indeed. 

It  follows,  from  these  views,  that  the  defendants  must  account  in  this  court 
for  all  charges  for  services  and  disbursements  made  and  rendered  in  the  man- 
agement of  this  trust  since  the  20th  of  November,  1849.  There  may  be  some 
Items,  in  the  earlier  annual  accounts,  that  properly  pertain  to  their  duties  and 
disbursements  as  executors.  The  trustees  will  be  fully  protected  in  the  premises 
on  the  hearing. 
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STEARNS  V.  UNITED  STATES. 
I  (Circuit  Court  for  Vermont:  2  Paine,  800-318.    1826.) 

Opinion  by  Thompson,  J. 

Statement  of  Facts. —  This  case  comes  up  on  a  writ  of  error  to  the  district 
court  of  Vermont.  It  was  an  action  of  debt  brought  by  the  United  States,  as 
assignees  of  the  sheriflf  of  the  county  of  Bennington,  and  state  of  Vermont,  on 
a  bond  given  for  the  liberties  of  the  prison;  the  action  being  for  an  escape  in 
violation  of  the  bond.  The  defendants  set  up  as  their  defense:  1st.  That  the 
judgment  recovered  against  Stearns,  and  upon  which  he  was  committed  to 
prison,  was  as  bail  for  one  William  S.  Cardell,  who  was  prosecuted  in  the  Benning- 
ton county  court  of  the  state  of  Vermont  for  a  penalty  incurred  under  the  act  of 
congress  of  the  2d  August,  1813  (vol.  IV,  L.  U.  S.,  611),  entitled  "  An  act  lay- 
ing duties  on  licenses  to  retailers  of  wine,  spirituous  liquors  and  foreign  mer- 
chandise," and  alleging  such  judgment  was  void  for  want  of  jurisdiction  in  the 
state  court  to  entertain  such  suit.  2d.  That  Stearns,  after  his  commitment, 
and  before  his  escape,  was  discharged  from  imprisonment  under  the  law  of  the 
state  of  Vermont  relative  to  poor  prisoners. 

To  these  pleas  there  was  a  general  demurrer  and  joinder,  and  the  district 
court  gave  judgment  for  United  States  upon  the  demurrer.  The  ground  upon 
which  the  first  plea  is  attempted  to  be  sustained  is,  that  the  state  court  of  Ver- 
mont had  no  jurisdiction  in  the  original  cause  oift  of  which  the  action  in  the 
district  court  grew.  It  would  certainly  be  going  very  great  lengths  to  look 
back  now  to  the  original  cause  of  action.  A  judgment  having  been  recovered 
against  Cardell,  the  original  ofifender,  without  interposing  any  objection  —  and 
a  judgment  against  Stearns,  his  bail  —  and  no  objection  made  until  suit  is 
brought  upon  the  bond  for  the  jail  liberties,  I  am  not  prepared,  however,  to  say 
that  if  the  original  cause  was  coram  non  judicey  and  absolutely  void,  it  would 
be  too  late  to  take  advantage  of  it. 

§  3!i!9«  Whether  or  not  congress  may  confer  jurisdiction  in  civil  suits  upon 
state  courts. 

Under  the  judiciary  act  of  1789,  exclusive  original  cognizance  is  given  to 
the  district  courts  in  all  suits  for  penalties  and  forfeitures  incurred  under  the 
laws  of  the  United  States;  but  by  the  act  under  which  the  penalty  in  question 
was  incurred,  jurisdiction  is  given  to  the  state  courts  in  certain  specified  cases, 
within  which  I  must  presume  the  present  falls,  as  the  plea  contains  no  aver- 
ment to  the  contrary.  This  act  must,  therefore,  be  considered  pro  tanto  a  repeal  of 
the  judiciary  act  of  1789,  and,  unless  unconstitutional,  must  give  jurisdiction  to 
the  state  courts.  There  has  been  great  diversity  of  opinion  entertained  by  dif- 
ferent courts  and  different  judges  in  the  United  States  upon  the  question  how 
far  it  was  competent  for  congress  to  give  jurisdiction  to  the  state  courts  in  cases 
coming  under  the  laws  of  the  United  States.  The  cases  in  which  these  opin- 
ions have  been  drawn  forth  have  generally  been  criminal  cases  arising  upon 
habeas  corpus. 

It  seems  to  be  admitted  by  all,  that  congress  may  vest  exclusively  in  the 
courts  of  the  United  States  all  the  judicial  power  of  the  United  States,  but  whether 
imperative  upon  congress  so  to  do  is  a  point  upon  which  some  diversity  of  opinion 
has  been  entertained.  1  Wheat..  804  And  it  seems  to  be  admitted,  also,  that  no 
part  of  the  criminal  jurisdiction  of  the  United  States  can,  consistently  with  the 
constitution,  be  delegated  to  the  state  tribunals.  And  the  judicial  act  of  1789 
gives  to  the  courts  of  the  United  States  exclusive  jurisdiction  of  all  crimes  and 
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offenses  cognizable  under  the  authority  of  the  United  States,  except  when  the  laws 
of  the  United  States  shall  otherwise  provide.  And  we  accordingly  find,  in  various 
acts  of  congress,  this  reservation  is  expressly  made,  and  is  done,  not  by  way  of 
grant  of  any  power,  but  to  remove  a  disability  created  by  the  judiciary  act  of 
1789.  In  the  case  of  Houston  v.  Moore,  5  Wheat.,  1,  it  was  held  by  the  supreme 
court  of  the  United  States  that  congress  cannot  confer  jurisdiction  upon  any 
courts  but  such  as  exist  under  the  constitution  and  laws  of  the  United  States; 
although  the  state  courts  may  exercise  jurisdiction  in  cases  authorized  by  the 
laws  of  the  state  and  not  prohibited  by  the  exclusive  jurisdiction  of  the  federal 
courts.  Chancellor  Kent,  1  Commentaries,  374,  says:  "The  conclusion  thea 
is  that  in  judicial  matters  the  concurrent  jurisdiction  of  the  state  tribunals  de- 
pends altogether  upon  the  pleasure  of  congress,  and  may  be  revoked  and 
extinguished  whenever  they  think  proper,  in  every  case  in  which  the  subject- 
matter  can  constitutionally  be  made  cognizable  in  the  federal  courts;  and  that 
without  an  express  provision  to  the  contrary,  the  state  courts  will  retain  a 
concurrent  jurisdiction  in  all  cases  where  they  had  jurisdiction  originally  over 
the  subject-matter." 

§  330.  The  exercise  of  jurisdiction  in  civil  suits  conferred  by  congress  upon 
state  courts  is  generally  considered  optional. 

There  are  numerous  acts  of  congress  in  which  duties  have  been  imposed  on 
state  magistrates  and  courts,  and  by  which  they  have  been  invested  with  juris- 
diction in  civil  suits,  and  over  complaints  and  prosecutions,  in  cases  for  fines, 
penalties  and  forfeitures  accruing  under  laws  of  the  United  States;  and  it 
seems  to  be  pretty  generally  admitted  that  the  state  courts  are  not  bound  to 
exercise  jurisdiction  although  given,  but  it  was  optional  with  them  to  do  it  or 
not;  and  in  some  instances  the  state  courts  have  acted  in  those  cases,  and  in 
some  have  declined  jurisdiction.  In  the  state  of  New  York  it  has  been  settled 
that  the  state  courts  have  concurrent  jurisdiction  upon  habeas  corpus  with  the 
United  States  courts,  when  the  imprisonment  was  by  an  officer  of  the  United 
States,  by  color  or  under  pretext  of  the  authority  of  the  United  States;  and 
there  has  been  the  like  practice  in  some  other  states,  and  in  some  jurisdiction 
has  been  declined.  In  the  case  of  United  States  v.  Dodge,  14  Johns.,  95* 
the  supreme  court  sustained  a  suit  upon  a  bond  for  duties  given  to  a  collector 
of  the  United  States  customs.  This  was  an  action  founded  entirely  upon  the 
laws  of  the  United  States,  and  did  not  and  could  not  have  existed  prior  to  the 
adoption  of  the  federal  government.  But  the  same  court  decided  in  the  case  of 
United  States  u  Lathrop,  17  Johns.,  4,  that  they  had  no  jurisdiction  of  a 
suit  for  a  penalty  incurred  under  the  act  now  in  question,  and  that  jurisdiction 
could  not  be  conferi*ed  by  congress.  This  last  case  seems  to  be  put  upon  the 
ground  that  the  United  States  and  the  state  governments  are  to  be  considered 
entirely  as  foreign  to  each  other,  and  that  the  case  falls  under  the  rule  that 
the  courts  of  one  sovereignty  will  not  take  cognizance  of  and  enforce  the  penal 
code  of  another.  I  cannot  concur  in  this  broad  view  of  the  relation  in  which 
the  United  States  and  the  state  governments  stand  to  each  other,  or  that  the 
laws  of  the  United  States  are  to  be  considered  as  the  laws  of  a  foreign  govern- 
ment. They  are  laws  operating  upon  and  binding  on  the  same  people  as  the 
government  and  laws  of  the  several  states.  The  laws  of  one  state  may  be 
considered  as  foreign  in  relation  to  the  government  and  actions  of  another 
state,  because  in  no  sense  binding  without  the  jurisdiction  of  the  state.  Not 
so  with  respect  to  the  laws  of  the  United  Scates.  The  government  of  the 
United  States  and  that  of  the  states  ought  rather  to  be  considered  as  parts  of 
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the  same  system.  The  law  in  qoestion  was  binding  on  the  people  of  the  state 
of  Vermont,  and  declared  by  the  constitution  to  be  the  supreme  lavy  of  the 
land,  and  the  judges  of  this  state  are  sworn  to  support  the  constitution.  This 
was  not  a  criminal  prosecution,  but  a  civil  action  to  recover  a  penalty  for 
breach  of  a  statute.  It  was  no  more  a  suit  or  penalty  created  by  a  law  of  the 
United  States  than  was  a  suit  for  the  collection  of  a  duty  bond;  both  grew 
out  of  laws  of  the  United  States,  and  could  not  have  existed  without  such 
laws.  To  sustain  this  suit  is  not  administering  the  criminal  law  of  the  United 
States.  Actions  for  penalties  are  civil  actions,  both  in  form  and  in  substance, 
according  to  Blackstone.  3  Oom.,  158.  The  action  is  founded  upon  that  im- 
plied contract  which  every  person  enters  into  with  the  state  to  observe  its 
laws.  Cowp.,  891;  2  Term  R.,  154;  4  id.,  756.  Congress  cannot  compel  a 
state  court  to  entertain  jurisdiction  in  any  case;  they  are  not  inferior  courts 
in  the  sense  of  the  constitution ;  they  are  not  ordained  by  congress.  State 
courts  are  left  to  consult  their  own  duty  from  their  own  state  authority  and 
organization.  Their  jurisdiction  of  federal  causes,  says  Ohancellor  Kent  (1 
Com.,  377),  is  confined  to  civil  actions  for  civil  demands,  or  to  enforce  penal 
statutes;  they  cannot  hold  criminal  jurisdiction  over  offenses  exclusively  ex- 
isting as  offenses  against  the  United  States.  Every  criminal  prosecution  must 
charge  the  offense  to  have  been  committed  against  the  sovereign  whose  courts 
sit  in  judgment  upon  the  offender  (1  Kent,  Com.,  370);  the  first  plea,  there- 
fore, cannot  be  sustained. 

§  331.  The  United  States,  when  suing  as  a  body  corporate  in  a  state  courty 
must  abide  by  the  state  laws. 

With  respect  to  the  second  question,  as  to  the  effect  of  the  discharge  from 
imprisonment,  the  statute  of  Vermont  makes  no  exception  in  relation  to  claims 
or  demands  on  the  part  of  the  United  States;  and  I  am  not  able  to  discover 
any  sound  principle  upon  which  this  case  can  be  taken  out  of  the  statute  by 
implication.  The  United  States  are  a  body  corporate,  having  a  capacity  to 
contract,  to  take  and  to  hold  property,  and  in  this  respect  stand  upon  the  same 
footing  with  other  corporate  bodies;  and  if  they  will  prosecute  their  suits  in 
the  state  courts,  and  avail  themselves  of  the  state  laws  for  this  purpose,  it  is 
not  perceived  that  any  good  reason  can  be  given  why  such  state  process  as  they 
use  for  the  purpose  of  enforcing  their  right  should  not  be  subject  to  the  state 
law.  Had  the  suit  been  originally  prosecuted  in  a  court  of  the  United  States, 
and  the  imprisonment,  under  an  execution,  issued  from  such  court,  different  con- 
siderations might  have  been  presented.  But  there  are  no  principles  of  prerog- 
ative applicable  to  the  case  which  will  take  it  out  of  the  statute,  especially  as 
this  is  not  a  debt  exclusively  due  to  the  United  States.  The  act  gives  a  moiety 
only  to  the  United  States,  and  the  other  moiety  goes  to  the  collector  or  the 
informer,  although  the  suit  is  in  the  name  of  the  United  States.  The  law 
authorizes  the  suit  to  be  prosecuted  in  the  name  of  the  United  States  or  the 
collector. 

Exception  has  been  taken  to  some  informalities  in  the  plea.  These  excep- 
tions might  have  been  entitled  to  some  consideration  if  they  had  been  brought 
before  the  court  upon  a  demurrer  to  the  plea;  but  they  come  too  late  to  be 
taken  advantage  of  upon  a  writ  of  error. 

The  cause  of  action  alleged  in  the  declaration  is  substantially  an  escape  from 
the  prison  limits.  The  plea  sets  up  a  discharge  from  the  imprisonment,  under 
the  law  of  the  state  of  Vermont;  and  all  the  material  allegations  in  the  plea 
to  bring  the  case  within  the  act  are  substantially  stated;  and  these  were  ad- 
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mitted  by  tbe  demarrer.  The  judgment  of  the  district  court,  upon  the  effect 
of  8uoh  discharge,  was,  that  it  did  not  furnish  any  excuse  for  the  escape,  but 
that  the  bond  for  the  jail  limits  was  forfeited,  notwithstanding  such  discharge 
under  the  state  law.  In  this,  I  think,  the  court  erred,  and  that  the  judgment 
must  be  reversed. 

This  view  of  the  case  might  have  rendered  it  unnecessary  to  express  any  opin- 
ion upon  the  first  point ;  bat  as  some  question  may,  possibly,  hereafter  arise 
whether  tbe  judgment  recovered  in  the  state  courts  was  absolutely  void  or  not» 
it  was  deemed  expedient  to  express  an  opinion  on  that  point  also,  although  in 
this  respect  the  judgment  of  the  district  court  is  not  considered  erroneous,  but 
is  reversed  upon  the  other  point  in  the  case. 

Judgment  reversed, 

ABLEMAN  v.  BOOTH— UNITED  STATES  v.  BOOTH. 
(21  Haward,  505-527.    1858.) 

Ebbob  to  the  Supreme  Court  of  Wisconsin. 

Opinion  by  Taney,  C.  J. 

Statrhbnt  of  Faots. —  The  plaintiff  in  error  in  the  first  of  these  cases  is  tbe 
marshal  of  the  United  States  for  the  district  of  Wisconsin,  and  the  two  cases 
"have  arisen  out  of  the  same  transaction,  and  depend,  to  some  extent,  upon  the 
same  principles.  On  thataccount  they  have  been  argued  and  considered  to- 
gether, and  the  following  are  tbe  facts  as  they  appear  in  the  transcripts  be- 
fore as: 

Sherman  M.  Booth  was  charged  before  Winfield  Smith,  a  commissioner  duly 
appointed  by  the  district  court  of  the  United  States  for  the  district  of  Wiscon- 
sin, with  having,  on  the  lltb  day  of  March,  1854,  aided  and  abetted,  at  Mil- 
waukee, in  the  said  district,  the  escape  of  a  fugitive  slave  from  the  deputy 
marshal,  who  had  him  in  custody  under  a  warrant  issued  by  the  district  judge 
of  the  United  States  for  that  district,  under  the  act  of  congress  of  September 
18,  1850.  Upon  the  examination  before  the  commissioner,  he  was  satisfied 
that  an  offense  had  been  committed  as  charged,  and  that  there  was  probable 
cause  to  believe  that  Booth  had  been  guilty  of  it;  and  thereupon  held  him  to 
bail  to  appear  and  answer  before  the  district  court  of  the  United  States  for  the 
district  of  Wisconsin,  on  the  first  Monday  in  July  then  next  ensuing.  But  on 
the  26th  of  May  his  bail  or  surety  in  the  recognizance  delivered  him  to  the 
marshal,  in  the  presence  of  the  commissioner,  and  requested  the  commissioner 
to  recommit  Booth  to  the  custody  of  the  marshal;  and  he  having  failed  to 
recognize  again  for  his  appearance  before  the  district  court,  the  commissioner 
committed  him  to  the  custody  of  tbe  marshal,  to  be  delivered  to  the  keeper  of 
tbe  jail  until  he  should  be  discharged  by  due  course  of  law. 

Booth  made  application  on  the  next  day,  the  27th  of  May,  to  A.  D.  Smith,  one 
of  the  justices  of  the  supreme  court  of  the  state  of  Wisconsin,  for  a  writ  of  hiibecis 
eorpusj  stating  that  he  was  restrained  of  his  liberty  by  Stephen  Y.  R  Able- 
man,  marshal  of  the  United  States  for  that  district,  under  the  warrant  of  com- 
mitment hereinbefore  mentioned;  and  alleging  that  his  imprisonment  was 
illegal,  because  the  act  of  congress  of  September  18, 1850,  was  unconstitutional 
and  void;  and  also  that  the  warrant  was  defective,  and  did  not  describe  the 
offense  created  by  that  act,  even  if  the  act  were  valid.  Upon  this  application 
the  justice,  on  the  same  day,  issued  tbe  writ  of  habeas  carpus,  directed  to  the 
marshal,  requiring  him  forthwith  to  have  the  body  of  Booth  before  him  (the 
said  justice),  together  witb  the  time  and  cause  of  his  imprisonment.    The  mar- 
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sbal  thereopon,  on  the  day  above  mentioned,  produced  Booth  and  made  hiR 
return,  stating  that  he  was  received  into  his  custody,  as  marshal,  on  the  day 
before,  and  held  in  custody  by  virtue  of  the  warrant  of  the  commissioner  above 
mentioned,  a  copy  of  which  he  annexed  to  and  retarned  with  the  writ.  To 
this  return  Booth  demurred,  as  not  sufficient  in  law  to  justify  his  detention. 
And  upon  the  hearing  the  justice  decided  that  his  detention  was  illegal,  and 
ordered  the  marshal  to  discharge  him  and  set  him  at  liberty,  which  was  ac- 
cordingly done. 

§  332.  Removal  by  certiorari  of  proceedings  on  appHoation  for  habeas  corpus^ 
from  justice  of  state  supreme  court  to  suprems  court. 

Afterwards,  on  the  9th  of  June  in  the  same  year,  the  marshal  applied  to  the 
supreme  court  of  the  state  for  a  certiorari^  setting  forth  in  his  application  the 
proceedings  hereinbefore  mentioned,  and  charging  that  the  release  of  Booth  by 
the  justice  was  erroneous  and  unlawful,  and  praying  that  his  proceedings  might 
be  brought  before  the  supreme  court  of  the  state  for  revision.  The  certiorari 
was  allowed  on  the  same  day;  and  the  writ  was  accordingly  issued  on  the  12th 
of  the  same  month,  and  returnable  on  the  third  Tuesday  of  the  month;  and 
on  the  20th  the  return  was  made  by  the  justice,  stating  the  proceedings  as 
hereinbefore  mentioned. 

The  case  was  argued  before  the  supreme  court  of  the  state,  and  on  the  19th 
of  July  it  pronounced  its  judgment,  affirming  the  decision  of  the  associate 
justice  discharging  Booth  from  imprisonment,  with  costs  against  Ableman,  the 
marshal.  Afterwards,  on  the  26th  of  October,  the  marshal  sued  out  a  writ  of 
error,  returnable  to  this  court  on  the  first  Monday  of  December,  1854,  in  order 
to  bring  the  judgment  here  for  revision;  and  the  defendant  in  error  was  regu- 
larly cited  to  appear  on  that  day ;  and  the  record  and  proceedings  were  certi- 
fied to  this  court  by  the  clerk  of  the  state  court  in  the  usual  form,  in  obedience 
to  the  writ  of  error.  And  on  the  4th  of  December,  Booth,  the  defendant  in 
error,  filed  a  memorandum  in  writing  in  this  court,  stating  that  he  had  been 
cited  to  appear  here  in  this  case,  and  that  he  submitted  it  to  the  judgment  of 
this  court  on  the  reasoning  in  the  argument  and  opinions  in  the  printed  pam- 
phlets therewith  sent. 

After  the  judgment  was  entered  in  the  supreme  court  of  Wisconsin,  and  be- 
fore the  writ  of  error  was  sued  out,  the  state  court  entered  on  its  record,  that, 
in  the  final  judgment  it  had  rendered,  the  validity  of  the  act  of  congress  of 
September  IS,  1850,  and  of  February  12,  1793,  and  the  authority  of  the  mar- 
shal to  hold  the  defendant  in  his  custody,  under  the  process  mentioned  in  his 
return  to  the  writ  of  habeas  corpus^  were  respectively  drawn  in  question,  and 
the  decision  of  the  court  in  the  final  judgment  was  against  their  validity,  re 
spectively.  This  certificate  was  not  necessary  to  give  this  court  jurisdiction, 
because  the  proceedings  upon  their  face  show  that  these  questions  arose,  and 
how  they  were  decided ;  but  it  shows  that  at  that  time  the  supreme  court  of 
Wisconsin  did  not  question  their  obligation  to  obey  the  writ  of  error,  nor  the 
authority  of  this  court  to  re-examine  their  judgment  in  the  cases  specified. 
And  the  certificate  is  given  for  the  purpose  of  placing  distinctly  on  the  record 
the  points  that  were  raised  and  decided  in  that  court,  in  order  that  this  court 
might  have  no  difficulty  in  exercising  its  appellate  power  and  pronouncing  its 
judgment  upon  all  of  them. 

§  333.  Statement  of  facts  in  United  States  v.  Booth. 

We  come  now  to  the  second  case.  At  the  January  term  of  the  district  court 
of  the  United  States  for  the  district  of  Wisconsin,  after  Booth  had  been  set  at 
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liberty,  and  after  the  transcript  of  the  proceedings  in  the  case  above  mentioned 
had  been  returned  to  and  filed  in  this  court,  the  grand  jury  found  a  bill  of  indict- 
ment against  Booth  for  the  offense  with  which  he  was  charged  before  the  com- 
missioner, and  from  which  the  state  court  had  discharged  him.  The  indictment 
was  found  on  the  4th  of  January,  1855.  On  the  9th  a  motion  was  made,  by 
coansel  on  behalf  of  the  accused,  to  quash  the  indictment,  which  was  overruled 
by  the  court,  and  he  thereupon  pleaded  not  guilty,  upon  which  issue  was  joined. 
On  the  10th  a  jury  was  called  and  appeared  in  court,  when  he  challenged 
the  array;  but  the  challenge  was  overruled  and  the  jury  impaneled.  The 
trial,  it  appears,  continued  from  day  to  day,  until  the  13th,  when  the  jurj'  found 
him  guilty  in  the  manner  and  form  in  which  he  stood  indicted  in  the  fourth 
and  fifth  counts.  On  the  16th  he  moved  for  a  new  trial  and  in  arrest  of  judg- 
ment, which  motions  were  argued  on  the  20th,  and  on  the  23d  the  court  over- 
ruled the  motions,  and  sentenced  the  prisoner  to  be  imprisoned  for  one  month, 
and  to  pay  a  fine  of  $1,000  and  the  costs  of  prosecution;  and  that  he  remain 
in  custody  until  the.  sentence  was  complied  with.  We  have  stated  more  par- 
ticularly these  proceedings,  from  a  sense  of  justice  to  the  district  court,  as  they 
show  that  every  opportunity  of  making  his  defense  was  afforded  him,  and  that 
his  case  was  fully  heard  and  considered. 

On  the  26th  of  January,  three  days  after  the  sentence  was  passed,  the  pris- 
oner by  bis  counsel  filed  his  petition  in  the  supreme  court  of  the  state,  and  with 
his  petition  filed  a  copy  of  the  proceedings  in  the  district  court,  and  also  affi- 
davits from  the  foreman  and  one  other  member  of  the  jury  who  tried  him, 
stating  that  their  verdict  was,  guilty  on  the  fourth  and  fifth  counts,  and  not 
guilty  on  the  other  three;  and  stated  in  his  petition  that  his  imprisonment  was 
illegal,  because  the  fugitive  slave  law  was  unconstitutional;  that  the  district 
court  had  no  jurisdiction  to  try  or  punish  him  for  the  matter  charged  against 
him,  and  that  the  proceedings  and  sentence  of  that  court  were  absolute  nulli- 
ties in  law.  Various  other  objections  to  the  proceedings  are  alleged,  which 
are  unimportant  in  the  questions  now  before  the  court,  and  need  not,  therefore, 
be  particularly  stated.  On  the  next  day,  the  27th,  the  court  directed  two 
writs  of  habeas  corpus  to  be  issued  —  one  to  the  marshal,  and  one  to  the  sheriff 
of  Milwaukee,  to  whose  actual  keeping  the  prisoner  was  committed  by  the 
marshal,  by  order  of  the  district  court.  The  habeas  corpus  directed  each  of 
them  to  produce  the  body  of  the  prisoner,  and  make  known  the  cause  of  his 
imprisonment,  immediately  after  the  receipt  of  the  writ. 

On  the  80th  of  January  the  marshal  made  his  return,  not  acknowledging  the 
jurisdiction,  but  stating  the  sentence  of  the  district  court  as  his  authority ;  that 
the  prisoner  was  delivered  to,  and  was  then  in  the  actual  keeping  of,  the  sheriff 
of  Milwaukee  county,  by  order  of  the  court,  and  he  therefore  had  no  control  of 
the  body  of  the  prisoner;  and  if  the  sheriff  had  not  received  him,  he  should  so 
have  reported  to  the  district  court,  and  should  have  conveyed  him  to  some 
other  place  or  prison,  as  the  court  should  command.  On  the  same  day  the 
sheriff  produced  the  body  of  Booth  before  the  state  court,  and  returned  that 
he  had  been  committed  to  his  custody  by  the  marshal,  by  virtue  of  a  tran- 
script,- a  true  copy  of  which  was  annexed  to  his  return,  and  which  was  the 
only  process  or  authority  by  which  he  detained  him. 

This  transcript  was  a  full  copy  of  the  proceedings  and  sentence  in  the  dis- 
trict court  of  the  United  States,  as  hereinbefore  stated.  To  this  return  the 
accused,  by  his  counsel,  filed  a  general  demurrer.  The  court  ordered  the  hear- 
ing to  be  postponed  until  the  2d  of  February,  and  notice  to  be  given  to  the 
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district  attorney  of  the  United  States.  It  was  accordingly  beard  on  that  day, 
and  on  the  next  (February  3d),  the  coart  decided  that  the  imprisonment  was 
illegal,  and  ordered  and  adjudged  that  Booth  be,  and  he  was  by  that  judgment, 
forever  discharged  from  that  imprisonment  and  restraint,  and  he  was  accord- 
ingly set  at  liberty. 

On  the  21st  of  April  next  following,  the  attorney-general  of  the  United 
States  presented  a  petition  to  the  chief  justice  of  the  supreme  court,  stating 
briefly  the  facts  in  the  case,  and  at  the  same  time  presenting  an  exemplifica- 
tion of  the  proceedings  hereinbefore  stated,  duly  certified  by  the  clerk  of  the 
state  court,  and  averring  in  bis  petition  that  the  state  court  had  no  jurisdiction 
in  the  case,  and  praying  that  a  writ  of  error  might  issue  to  bring  its  judgment 
before  this  court  to  correct  the  error.  The  writ  of  error  was  allowed  and  is- 
sued, and,  according  to  the  rules  and  practice  of  the  court,  was  returnable  on 
the  first  Monday  of  December,  1855,  and  a  citation  for  the  defendant  in  error 
to  appear  on  that  day  was  issued  by  the  chief  justice  at  the  same  time. 

No  return  having  been  made  to  this  writ,  the  attorney-general,  on  the  1st  of 
February,  1856,  filed  affidavits,  showing  that  the  writ  of  error  had  been  duly 
served  on  the  clerk  of  the  supreme  court  of  Wisconsin,  at  his  office,  on  the 
30th  of  May,  1855,  and  the  citation  served  on  the  defendant  in  error  on  the 
28th  of  June,  in  the  same  year.  And  also  the  affidavit  of  the  district  attorney 
of  the  United  States  for  the  district  of  Wisconsin,  setting  forth  that  when  be 
served  the  writ  of  error  upon  the  clerk,  as  above  mentioned,  be  was  informed 
by  the  clerk,  and  has  also  been  informed  by  one  of  the  justices  of  the  supreme 
court,  which  released  Booth,  **  that  the  court  had  directed  the  derk  to  make  no 
return  to  the  writ  of  error ^  and  to  enter  no  order  upon  the  journals  or  records  of 
the  court  concerning  the  samey  And  upon  these  proofs,  the  attorney-general 
moved  the  court  for  an  order  upon  the  clerk  to  make  return  to  the  writ  of  error 
on  or  before  the  first  day  of  the  next  ensuing  term  of  this  court.  Tbe  rule 
was  accordingly  laid,  and  on  the  22d  of  July,  1856,  the  attorney-general  filed 
with  the  clerk  of  this  court  the  affidavit  of  the  marshal  of  the  district  of  Wis- 
consin, that  he  had  served  the  rule  on  the  clerk  on  the  7tb  of  the  month  above 
mentioned ;  and  no  return  having  been  made,  the  attorney- general,  on  the 
27th  of  February,  1857,  moved  for  leave  to  file  the  certified  copy  of  tbe  rec- 
ord of  the  supreme  court  of  Wisconsin,  which  be  had  produced  with  his  appli- 
cation for  the  writ  of  error,  and  to  docket  the  case  in  this  court,  in  conformity 
with  a  motion  to  that  effect  made  at  the  last  term.  And  the  court  thereupon, 
on  the  6th  of  March,  1857,  ordered  the  copy  of  the  record  filed  by  the  attorney- 
general  to  be  received  and  entered  on  the  docket  of  this  court,  to  have  the 
same  effect  and  legal  operation  as  if  returned  by  the  clerk  with  the  writ  of 
error,  and  that  the  case  stand  for  argument  at  the  next  ensuing  term,  without 
further  notice  to  either  party.  The  case  was  accordingly  docketed,  but  was 
not  reached  for  argument  in  the  regular  order  and  practice  of  the  court  until 
the  present  term. 

This  detailed  statement  of  the  proceedings  in  the  different  courts  has  ap- 
peared to  be  necessary  in  order  to  form  a  just  estimate  of  the  action  of  the 
different  tribunals  in  which  it  has  been  heard,  and  to  account  for  the- delay  in 
the  final  decision  of  a  case,  which,  from  its  character,  would  seem  to  have  de- 
manded prompt  action.  The  first  case,  indeed,  was  reached  for  trial  two  terms 
ago.  But  as  tbe  two  cases  are  different  portions  of  the  same  prosecution  for 
the  same  offense,  they  unavoidably,  to  some  extent,  involve  the  same  principles 
of  law,  and  it  would  hardly  have  been   proper  to  hear  and  decide  the  first  be- 
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fore  the  other  was  ready  for  hearing  and  decision.  They  have  accordingly 
been  argued  together,  by  the  attorney-general  of  the  United  States,  at  the 
present  term.  No  counsel  has  in  either  case  appeared  for  the  defendant  in 
error.  But  we  have  the  pamphlet  arguments  filed  and  referred  to  by  Booth  in 
the  first  case,  as  hereinbefore  mentioned,  also  the  opinions  and  arguments  of 
the  supreme  court  of  Wisconsin,  and  of  the  judges  who  compose  it,  in  full, 
and  are  enabled,  therefore,  to  see  the  grounds  on  which  they  rely  to  support 
their  decisions. 

It  will  be  seen,  from  the  foregoing  statement  of  facts,  that  a  judge  of  the 
supreme  court  of  the  state  of  Wisconsin,  in  the  first  of  these  cases,  claimed 
and  exercised  the  right  to  supervise  and.  annul  the  proceedings  of  a  commis- 
sioner of  the  United  States,  and  to  discbarge  a  prisoner  who  had  been  com- 
mitted by  the  commissioner  for  an  offense  against  the  laws  of  this  government, 
and  that  this  exercise  of  power  by  the  judge  was  afterwards  sanctioned  and 
affirmed  by  the  supreme  court  of  the  state. 

In  the  second  case,  the  state  court  has  gone  a  step  further,  and  claimed  and 
exercised  jurisdiction  over  the  proceedings  and  judgment  of  a  district  court  of 
the  United  States,  and  upon  a  summary  and  collateral  proceeding,  by  habeas 
corpus^  has  set  aside  and  annulled  its  judgment,  and  discharged  a  prisoner  who 
had  been  tried  and  found  guilty  of  an  offense  against  the  laws  of  the  United 
States,  and  sentenced  to  imprisonment  by  the  district  court.  And  it  further 
appears  that  the  state  court  have  not  only  claimed  and  exercised  this  jurisdic- 
tion, but  have  also  determined  that  their  decision  is  final  and  conclusive  upon 
all  the  courts  of  the  United  States,  and  ordered  their  clerk  to  disregard  and  re- 
iuse  obedience  to  the  writ  of  error  issued  by  this  court,  pursuant  to  the  act  of 
congress  of  1789,  to  bring  here  for  examination  and  revision  the  judgment  of 
the  state  court. 

These  propositions  are  new  in  the  jurisprudence  of  the  United  States,  as  well 
as  of  the  states ;  and  the  supremacy  of  the  state  courts  over  the  courts  of  the 
United  States,  in  cases  arising  under  the  constitution  and  laws  of  the  United 
States,  is  now  for  the  first  time  asserted  and  acted  upon  in  the  supreme  court 
of  a  state.  The  supremacy  is  not,  indeed,  set  forth  distinctly  and  broadly,  in 
so  many  words,  in  the  printed  opinions  of  the  judges.  It  is  intermixed  with 
elaborate  discussions  of  different  provisions  in  the  fugitive  slave  law,  and  of  the 
privileges  and  power  of  the  writ  of  habeas  corpus.  But  the  paramount  power 
of  the  state  court  lies  at  the  foundation  of  these  decisions ;  for  their  commen- 
taries upon  the  provisions  of  that  law,  and  upon  the  privileges  and  power  of  the 
writ  of  habeas  corpus^  were  out  of  place,  and  their  judicial  action  upon  them 
without  authority  of  law,  unless  they  had  the  power  to  revise  and  control  the 
proceedings  in  the  criminal  case  of  which  they  were  speaking;  and  their  judg- 
ments,  releasing  the  prisoner  and  disregarding  the  writ  of  error  from  this 
court,  can  rest  upon  no  other  foundation. 

§  334.  A  staie  court  has  7io  jurisdiction  by  habeas  corpus  to  release  a  prisoner 
held  by  order  of  a  federal  court. 

If  the  judicial  power  exercised  in  this  instance  has  been  reserved  to  the 
states,  no  offense  against  the  laws  of  the  United  States  can  be  punished  by 
their  own  courts  without  the  permission  and  according  to  the  judgment  of  the 
courts  of  the  state  in  which  the  party  happens  to  be  imprisoned;  for,  if  the  su- 
preme court  of  Wisconsin  possessed  the  power  it  has  exercised  in  relation  to 
offenses  against  the  act  of  congress  in  question,  it  necessarily  follows  that  they 
nmst  have  the  same  judicial  authority  in  relation  to  any  other  law  of  the  United 
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States;  and,  consequently,  their  supervising  and  controlling  power  would  em- 
brace the  whole  criminal  code  of  the  United  States,  and  extend  to  offenses 
against  oar  revenue  laws,  or  any  other  law  intended  to  guard  the  different  de- 
partments of  the  general  government  from  fraud  or  violence.  And  it  would 
embrace  all  crimes  from  the  highest  to  the  lowest,  inclading  felonies,  which  are 
punished  with  death,  as  well  as  misdemeanors,  which  are  punished  by  impris- 
onment. And,  moreover,  if  the  power  is  possessed  by  the  supreme  court  of  the 
state  of  Wisconsin,  it  must  belong  equally  to  every  other  state  in  the  Union, 
when  the  prisoner  is  within  its  territorial  limits;  and  it  is  very  certain  that 
the  state  courts  would  not  always  agree  in  opinion;  and  it  would  often  happen 
that  an  act  which  was  admitted  to  be  an  offense,  and  justly  punished  in  one 
state,  would  be  regarded  as  innocent,  and,  indeed,  as  praiseworthy,  in  another. 

It  would  seem  to  be  hardly  necessary  to  do  more  than  state  the  result  to 
which  these  decisions  of  the  state  court  must  inevitably  lead.  It  is,  of  itself,  a 
sufficient  and  conclusive  answer;  for  no  one  will  suppose  that  a  government 
which  has  now  lasted  nearly  seventy  years,  enforcing  its  laws  by  its  own  tri- 
bunals, and  preserving  the  union  of  the  states,  could  have  lasted  a  single  year, 
or  fulfilled  the  high  trusts  committed  to  it,  if  offenses  against  its  laws  could 
not  have  been  punished  without  the  consent  of  the  state  in  which  the  culprit 
was  found. 

The  judges  of  the  supreme  court  of  Wisconsin  do  not  distinctly  state  from 
what  source  they  suppose  they  have  derived  this  judicial  power.  There  can  be 
no  such  thing  as  judicial  authority,  unless  it  is  conferred  by  a  government  or 
sovereignty;  and  if  the  judges  and  courts  of  Wisconsin  possess  the  jurisdiction 
they  claim,  they  must  derive  it  either  from  the  United  States  or  the  stata  It 
certainly  has  not  been  conferred  on  them  by  the  United  States;  and  it  is 
equally  clear  it  was  not  in  the  power  of  the  state  to  confer  it,  even  if  it  had 
attempted  to  do  so;  for  no  stale  can  authorize  one  of  its  judges  or  courts  to 
exercise  judicial  power,  by  habeas  corpus  or  otherwise,  within  the  jurisdiction 
of  another  and  independent  government.  And  although  the  state  of  Wisconsin 
18  sovereign  within  its  territorial  limits  to  a  certain  extent,  yet  that  sovereignty 
is  limited  and  restricted  by  the  constitution  of  the  United  States.  And  the 
powers  of  the  general  government  and  of  the  state,  although  both  exist  and  are 
exercised  within  the  same  territorial  limits,  are  yet  separate  and  distinct  sov- 
ereignties, acting  separately  and  independently  of  each  other,  within  their  re- 
spective spheres.  And  the  sphere  of  action  appropriated  to  the  United  States 
is  as  far  beyond  the  reach  of  the  judicial  process  issued  by  a  state  judge  or  a 
state  court,  as  if  the  line  of  division  was  traced  by  landmarks  and  monuments 
visible  to  the  eye.  And  the  state  of  Wisconsin  had  no  more  power  to  author- 
ize these  proceedings  of  its  judges  and  courts,  than  it  would  have  had  if  the 
prisoner  had  been  confined  in  Michigan,  or  in  any  other  state  of  the  Union,  for 
an  offense  against  the  laws  of  the  state  in  which  he  was  imprisoned. 

It  is,  however,  due  to  the  state  to  say  that  we  do  not  find  this  claim  of  para- 
mount jurisdiction  in  the  state  courts  over  the  courts  of  the  United  States  as- 
serted or  countenanced  by  the  constitution  or  laws  of  the  state.  We  find  it 
only  in  the  decisions  of  the  judges  of  the  supreme  court.  Indeed,  at  the  very 
time  these  decisions  were  made,  there  was  a  statute  of  the  state  which  declares 
that  a  person  brought  up  on  heibeas  corpus  shall  be  remanded,  if  it  appears  that 
he  is  confined,  "  1st.  By  virtue  of  process  by  any  court  or  judge  of  the  United 
States,  in  a  case  where  such  court  or  judge  has  exclusive  jurisdiction;  or 
2d.  By  virtue  of  the  final  judgment  or  decree  of  any  competent  court  of  civil 
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or  criminal  jarisdiction."  Revised  Statutes  of  the  State  of  Wisconsin,  1849, 
ch.  124,  page  629. 

Even,  therefore,  if  these  cases  depended  upon  the  laws  of  Wisconsin,  it 
woald  be  diflBcult  to  find  in  these  provisions  sach  a  grant  of  judicial  power  as 
the  supreme  court  claims. to  have  derived  from  the  state.  But,  as  we  have 
already  said,  questions  of  this  kind  must  always  depend  upon  the  constitution 
and  laws  of  the  United  States,  and  not  of  a  state.  The  constitution  was  not 
formed  merely  to  guard  the  states  against  danger  from  foreign  nations,  but 
mainly  to  secure  union  and  harmony  at  home;  for  if  this  object  could  be  at- 
tained, there  would  be  but  little  danger  from  abroad;  and  to  accomplish  this 
purpose  it  was  felt  by  the  statesmen  who  framed  the  constitution,  and  by  the 
people  who  adopted  it,  that  it  was  necessary  that  many  of  the  rights  of  sover- 
eignty which  the  states  then  possessed  should  be  ceded  to  the  general  govern- 
ment; and  that,  in  the  sphere  of  action  assigned  to  it,  it  should  be  supreme, 
and  strong  enough  to  execute  its  own  laws  by  its  own  tribunals,  without  inter- 
ruption from  a  state  or  from  state  authorities.  And  it  was  evident  that  any- 
thing short  of  this  would  be  inadequate  to  the  main  objects  for  which  the 
government  was  established ;  and  that  local  interests,  local  passions  or  preju- 
dices, incited  and  fostered  by  individuals  for  sinister  purposes,  would  lead  to 
acts  of  aggression  and  injustice  by  one  state  upon  the  rights  of  another,  which 
woald  ultimately  terminate  in  violence  and  force,  unless  there  was  a  common 
arbiter  between  them,  armed  with  power  enough  to  protect  and  guard  the  rights 
of  all,  by  appropriate  laws,  to  be  carried  into  execution  peacefully  by  its  judicial 
tribunals. 

The  language  of  the  constitution  by  which  this  power  is  granted  is  too  plain 
to  admit  of  doubt  or  to  need  comment.  It  declares  that  ^Hhis  constitution, 
and  the  laws  of  the  United  States  which  shall  be  passed  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding.'' 

But  the  supremacy  thus  conferred  on  this  government  could  not  peacefully 
be  maintained,  unleas  it  was  clothed  with  judicial  power  equally  paramount  in 
authority  to  carry  it  into  execution ;  for  if  left  to  the  courts  of  justice  of  the 
several  states,  conflicting  decisions  would  unavoidably  take  place,  and  the  local 
tribunals  could  hardly  be  expected  to  be  always  free  from  the  local  influences 
of  which  we  have  spoken.  And  the  constitution  and  laws  and  treaties  of  the 
United  States,  and  the  powers  granted  to  the  federal  government,  would  soon 
receive  different  interpretations  in  different  states,  and  the  government  of  the 
United  States  would  soon  become  one  thing  in  one  state  and  another  thing  in 
another.  It  was  essential,  therefore,  to  its  very  existence  as  a  government, 
that  it  should  have  the  power  of  establishing  courts  of  justice  altogether  inde- 
pendent of  state  power,  to  carry  into  effect  its  own  laws;  and  that  a  tribunal 
should  be  established  in  which  all  cases  which  might  arise  under  the  constitu- 
tion and  laws  and  treaties  of  the  United  States,  whether  in  a  state  court  or  a 
court  of  the  United  States,  should  be  finally  and  conclusively  decided.  With- 
out such  a  tribunal,  it  is  obvious  that  there  would  be  no  uniformity  of  judicial 
decision;  and  that  the  supremacy  (which  is  but  another  name  for  independ- 
ence) so  carefully  provided  in  the  clause  of  the  constitution  above  referred  to, 
could  not  possibly  be  maintained  peacefully,  unless  it  was  associated  with  this 
paramount  judicial  authority. 
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Accordingly,  it  was  conferred  on  the  general  government  in  clear,  precise 
and  comprehensive  terms.  It  is  declared  that  its  judicial  power  shall  (among 
other  subjects  enumerated)  extend  to  all  oases  in  law  and  equity  arising  under 
the  constitution  and  laws  of  the  United  States,  and  that  in  such  cases,  as  well 
as  the  others  there  enumerated,  this  court  shall  have  appellate  jurisdiction  both 
as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations  as  congress 
shall  make.  The  appellate  power,  it  will  be  observed,  is  conferred  on  this 
court  in  all  cases  or  suits  in  which  such  a  question  shall  arise.  It  is  not  con- 
fined to  suits  in  the  inferior  courts  of  the  United  States,  but  extends  to  all 
cases  where  such  a  question  arises,  whether  it  be  in  a  judicial  tribunal  of  a 
state  or  of  the  United  States.  And  it  is  manifest  that  this  ultimate  appellate 
power  in  a  tribunal  created  by  the  constitution  itself  was  deemed  essential  to 
secure  the  independence  and  supremacy  of  the  general  government  in  the 
sphere  of  action  assigned  to  it;  to  make  the  constitution  and  laws  of  the 
United  States  uniform  and  the  same  in  every  state,  and  to  guard  against  evils 
which  would  inevitably  arise  from  conflicting  opinions  between  the  courts  of  a 
state  and  of  the  United  States,  if  there  was  no  common  arbiter  authorized  to 
decide  between  them. 

The  importance  which  the  framers  of  the  constitution  attached  to  such  a 
tribunal,  for  the  purpose  of  preserving  internal  tranquiUity,  is  strikingly  mani- 
fested by  the  clause  which  gives  this  court  jurisdiction  over  the  sovereign  states 
which  compose  this  Union,  when  a  controversy  arises  between  them.  Instead 
of  reserving  the  right  to  seek  redress  for  injustice  from  another  state  by  their 
sovereign  powers,  they  have  bound  themselves  to  submit  to  the  decision  of  this 
court,  and  to  abide  by  its  judgment.  And  it  is  not  out  of  place  to  say,  here, 
that  experience  has  demonstrated  that  this  power  was  not  unwisely  surrendered 
by  the  states;  for  in  the  time  that  has  already  elapsed  since  this  government 
came  into  existence,  several  irritating  and  angry  controversies  have  taken  place 
between  adjoining  states  in  relation  to  their  respective  boundaries,  and  which 
have  sometimes  threatened  to  end  in  force  and  violence,  but  for  the  power 
vested  in  this  court  to  hear  them  and  decide  between  them. 

The  same  purposes  are  clearly  indicated  by  the  different  language  em- 
ployed when  conferring  supremacy  upon  the  laws  of  the  United  States,  and 
jurisdiction  upon  its  courts.  In  the  first  case,  it  provides  that  ^'  this  constitu- 
tion, and  the  laws  of  the  United  States  which  shall  he  made  in  pur eiuinee  thereof^ 
shall  be  the  supreme  law  of  the  land,  and  obligatory  upon  the  judges  in  every 
state."  The  words  in  italics  show  the  precision  and  foresight  which  marks 
every  clause  in  the  instrument.  The  sovereignty  to  be  created  was  to  be  lim- 
ited in  its  powers  of  legislation,  and  if  it  passed  a  law  not  authorized  by  its 
enumerated  powers,  it  was  not  to  be  regarded  as  the  supreme  law  of  the  land, 
nor  were  the  state  judges  bound  to  carry  it  into  execution.  And  as  the  courts 
of  a  state,  and  the  courts  of  the  United  States,  might,  and  indeed  certainly 
would,  often  differ  as  to  the  extent  of  the  powers  conferred  by  the  general 
government,  it  was  manifest  that  serious  controversies  would  arise  between  the 
authorities  of  the  United  States  and  of  the  states,  which  must  be  settled  by 
force  of  arms,  unless  some  tribunal  was  created  to  decide  between  them  finally 
and  without  appeal. 

The  constitution  has  accordingly  provided,  as  far  as  human  foresight  could 
provide,  against  this  danger.  And  in  conferring  judicial  power  upon  the  fed- 
eral government,  it  declares  that  the  jurisdiction  of  its  courts  shall  extend  to 
all  cases  arising  under  *<  this  constitution  "  and  the  laws  of  the  United  States  — 
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leaving  out  the  words  of  restriction  contained  in  the  grant  of  legislative  power 
which  we  have  above  noticed.  The  judicial  power  covers  every  legislative  act 
of  cong<*ess,  whether  it  be  made  within  the  limits  of  its  delegated  powers  or  be 
an  assumption  of  power  beyond  the  grants  in  the  constijbution. 

This  judicial  power  was  justly  regarded  as  indispensable,  not  merely  to 
maintam  the  supremacy  of  the  laws  of  the  United  States,  but  also  to  guard  the 
states  from  any  encroachment  upon  their  reserved  rights  by  the  general  gov- 
ernment And  as  the  constitution  is  the  fundamental  and  supreme  law,  if  it 
appears  that  an  act  of  congress  is  not  pursuant  to  and  within  the  limits  of  the 
power  assigned  to  the  federal  government,  it  is  the  duty  of  the  courts  of  the 
United  States  to  declare  it  unconstitutional  and  void.  The  grant  of  judicial 
power  is  not  confined  to  the  administration  of  laws  passed  in  pursuance  to  the 
provisions  of  the  constitution,  nor  confined  to  the  interpretation  of  such  laws; 
bat,  by  the  very  terms  of  the  grant,  the  constitution  is  under  their  view  when 
any  act  of  congress  is  brought  before  them,  and  it  is  their  duty  to  declare  the 
law  void,  and  refuse  to  execute  it,  if  it  is  not  pursuant  to  the  legislative  powers 
conferred  upon  congress.  And  as  the  final  appellate  power  in  all  such  ques- 
tions is  given  to  this  court,  controversies  as  to  the  respective  powers  of  the 
(Tnited  States  and  the  states,  instead  of  being  determined  by  military  and 
physical  force,  are  heard,  investigated,  and  finally  settled,  with  the  calmness 
and  deliberation  of  judicial  inquiry.  And  no  one  can  fail  to  see,  that  if  such 
an  arbiter  had  not  been  provided,  in  our  complicated  system  of  government, 
internal  tranquillity  could  not  have  been  preserved;  and  if  such  controversies 
were  left  to  arbitrament  of  physical  force,  our  government,  state  and  national, 
would  soon  cease  to  be  governments  of  laws,  and  revolutions  by  force  of  arms 
would  take  the  place  of  courts  of  justice  and  judicial  decisions. 

In  organizing  such  a  tribunal  it  is  evident  that  every  precaution  was  taken 
which  human  wisdom  could  devise  to  fit  it  for  the  high  duty  with  which  it  was 
intrusted.  It  was  not  left  to  congress  to  create  it  by  law ;  for  the  states  could 
hardly  be  expected  to  confide  in  the  impartiality  of  a  tribunal  created  exclu- 
sively by  the  general  government  without  any  participation  on  their  part. 
And  as  the  performance  of  its  duty  would  sometimes  come  in  confiict  with  in- 
dividual ambition  or  interests  and  powerful  political  combinations,  an  act  of 
congress  establishing  such  a  tribunal  might  be  repealed  in  order  to  establish 
another  more  subservient  to  the  predominant  political  infiuences  or  excited 
passions  of  the  day.  This  tribunal,  therefore,  was  erected,  and  the  powers  of 
which  we  have  spoken  conferred  upon  it,  not  by  the  federal  government,  but 
by  the  people  of  the  states,  who  formed  and  adopted  that  government,  and 
conferred  upon  it  all  the  powers,  legislative,  executive  and  judicial,  which  it 
now  possesses.  And  in  order  to  secure  its  independence,  and  enable  it  faith- 
fully  and  firmly  to  perfwm  its  duty,  it  engrafted  it  upon  the  constitution  itself, 
and  declared  that  this  court  should  have  appellate  power  in  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States.  So  long,  therefore,  aa 
this  constitution  shall  endure,  this  tribunal  must  exist  with  it,  deciding  in  the 
peaceful  forms  of  judicial  proceeding  the  angry  and  irritating  controversies 
between  sovereignties,  which  in  other  countries  have  been  determined  by  the 
arbitrament  of  force. 

These  principles  of  constitutional  law  are  confirmed  and  illustrated  by  the 
clause  which  confers  legislative  power  upon  congress.  That  power  is  specific- 
ally given  in  article  1,  section  8,  paragraph  18,  in  the  following  words:  "To 
make  all  laws  which  shall  be  necessary  and  proper  to  carry  into  execution  the 
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foregoing  powers,  and  all  other  powers  vested  by  this  oonstitution  in  the  gov- 
ernment of  the  United  States,  or  in  any  department  or  officer  thereof." 

Under  this  clause  of  the  constitution  it  became  the  duty  of  congress  to  pass 
such  laws  as  were  necessary  and  proper  to  carry  into  execution  the  powers 
vested  in  the  judicial  department.  And  in  the  performance  of  this  duty  the 
first  congress,  at  its  first  session,  passed  the  act  of  1789,  chapter  20,  entitled 
*' An  act  l0  establish  the  judicial  courts  of  the  United  States."  It  will  be  re- 
membered that  many  of  the  members  of  the  convention  were  also  members  of 
this  congress,  and  it  cannot  be  supposed  that  they  did  not  understand  the 
meaning  and  intention  of  the  great  instrument  which  they  had  so  anxiously 
and  deliberately  considered,  clause  by  clause,  and  assisted  to  frama  And  the 
Jaw  they  passed  to  carry  into  execution  the  powers  vested  in  the  judicial 
department  of  the  government  proves,  past  doubt,  that  their  interpretation 
of  the  appellate  powers  conferred  on  this  court  was  the  same  with  that  which 
we  have  now  given;  for  by  the  twenty-fifth  section  of  the  act  of  1789  con- 
gress authorized  writs  of  error  to  be  issued  from  this  court  to  a  state  court, 
whenever  a  right  bad  been  claimed  under  the  constitutioa  or  laws  of  the 
United  States,  and  the  decision  of  the  state  court  was  against  it  And  to  make 
this  appellate  power  effectual  and  altogether  independent  of  the  action  of  state 
tribunals,  this  act  further  provides  that,  upon  writs  of  error  to  a  state  court, 
instead  of  remanding  the  cause  for  a  final  decision  in  the  state  court,  this  court 
may  at  their  discretion,  if  the  cause  shall  have  been  once  remanded  before,  pro- 
ceed to  a  final  decision  of  the  same,  and  award  execution. 

These  provisions  in  the  act  of  1789  tell  us,  in  language  not  to  be  mistaken, 
the  great  importance  which  the  patriots  and  statesmen  of  the  first  congress  at- 
tached to  this  appellate  power,  and  the  foresight  and  care  with  which  they 
guarded  its  free  and  independent  exercise  against  interference  or  obstruction 
by  states  or  state  tribunals.  In  the  case  before  the  supreme  court  of  Wiscon- 
sin, a  right  was  claimed  under  the  constitution  and  laws  of  the  United  States, 
and  the  decision  was  against  the  right  claimed;  and  it  refuses  obedience  to  the 
writ  of  error,  and  regards  its  own  judgment  as  final.  It  has  not  only  reversed 
and  annulled  the  judgment  of  the  district  court  of  the  United  States,  but  it  has 
reversed  and  annulled  the  provisions  of  the  constitution  itself  and  the  act  of 
congress  of  1789,  and  made  the  superior  and  appellate  tribunal  the  inferior  and 
subordinate  one. 

We  do  not  question  the  authority  of  state  court  or  judge  who  is  authorized 
by  the  laws  of  the  state  to  issue  the  writ  of  haheas  corpus^  to  issue  it  in  any 
case  where  the  party  is  imprisoned  within  its  territorial  limits,  provided  it  does 
not  appear,  when  the  application  is  made,  that  the  person  imprisoned  is  in  cus- 
tody under  the  authority  of  the  United  States.  The  court  or  judge  has  a  right 
to  inquire,  in  this  mode  of  proceeding,  for  what  cause  and  by  what  authority 
the  prisoner  is  confined  within  the  territorial  limits  of  the  state  sovereignty. 
And  it  is  the  duty  of  the  marshal,  or  other  person  having  the  custody  of  the 
prisoner,  to  make  known  to  the  judge  or  court,  by  a  proper  return,  the  author- 
ity by  which  he  holds  him  in  custody.  This  right  to  inquire  by  process  of 
habeas  corpus^  and  the  duty  of  the  officer  to  make  a  return,  grows,  necessarily, 
out  of  the  complex  character  of  our  government,  and  the  existence  of  two  dis- 
tinct and  separate  sovereignties  within  the  same  territorial  space,  each  of  them 
restricted  in  its  powers,  and  each  within  its  sphere  of  action,  prescribed  by  the 
constitution  of  the  United  States,  independent  of  the  other.  But,  after  the 
return  is  made,  and  the  state  judge  or  court  judicially  apprised  that  the  party 
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is  in  custody  under  the  authority  of  the  United  States,  they  can  proceed  no 
farther.  They  then  know  that  the  prisoner  is  within  the  dominion  and  juris* 
diction  of  another  government,  and  that  neither  the  writ  of  habeas  corpus^  nor 
any  other  process  issued  under  state  authority,  can  pass  over  the  line  of  division 
between  the  two  sovereignties.  He  is  then  within  the  dominion  and  exclusive 
jurisdiction  of  the  United  States.  If  he  has  committed  an  offense  against  their 
laws,  their  tribunals  alone  can  punish  him.  If  he  is  wrongfully  imprisoned, 
their  judicial  tribunals  can  release  him  and  afford  him  redress.  And  although, 
as  we  have  said,  it  is  the  duty  of  the  marshal,  or  other  person  holding  hitn,  to 
make  known,  by  a  proper  return,  the  authority  under  which  he  detains  him,  it 
18  at  the  same  time  imperatively  his  duty  to  obey  the  process  of  the  United 
States,  to  hold  the  prisoner  in  custody  under  it,  and  to  refuse  obedience  to  the 
mandate  or  process  of  any  other  government.  And  consequently  it  is  his  duty 
not  to  take  the  prisoner,  nor  suffer  him  to  be  taken,  before  a  state  judge  or 
court  upon  a  habeas  carptis  issued  under  state  authority.  No  state  judge  or 
court,  after  they  are  judicially  informed  that  the  party  is  imprisoned  under  the 
authority  of  the  United  States,  has  any  right  to  interfere  with  him,  or  to  re- 
quire him  to  be  brought  before  them.  And  if  the  authority  of  a  state,  in  the 
form  of  judicial  process  or  otherwise,  should  attempt  to  control  the  marshal  or 
other  authorized  officer  or  agent  of  the  United  States,  in  any  respect,  in  the 
custody  of  his  prisoner,  it  would  be  his  duty  to  resist  it,  and  to  call  to  his  aid 
any  force  that  might  be  necessary  to  maintain  the  authority  of  law  against 
illegal  interference.  No  judicial  process,  whatever  form  it  may  assume,  can 
have  any  lawful  authority  outside  of  the  limits  of  the  jurisdiction  of  the  court 
or  judge  by  whom  it  is  issued;  and  an  attempt  to  enforce  it  beyond  these 
boundaries  is  nothing  less  than  lawless  violence. 

Kor  is  there  anything  in  this  supremacy  of  the  general  government,  or  the 
jurisdiction  of  its  judicial  tribunals,  to  awaken  the  jealousy  or  offend  the 
natural  and  just  pride  of  state  sovereignty.  Neither  this  government,  nor  the 
powers  of  which  we  are  speaking,  were  forced  upon  the  states.  The  constitu- 
tion of  the  United  States,  with  all  the  powers  conferred  by  it  on  the  general 
government,  and  surrendered  by  the  states,  was  the  voluntary  act  of  the  peo- 
ple of  the  several  states,  deliberately  done,  for  their  own  protection  and  safety 
against  injustice  from  one  another.  And  their  anxiety  to  preserve  it  in  full 
force,  in  all  its  powers,  and  to  guard  against  resistance  to  or  evasion  of  its 
authority,  on  the  part  of  a  state,  is  proved  by  the  clause  which  requires  that 
the  members  of  the  state  legislatures,  and  all  executive  and  judicial  officers  of 
the  several  states  (as  well  as  those  of  the  general  government),  shall  be  bound, 
by  oath  or  affirmation,  to  support  this  constitution.  This  is  the  last  and  closing 
clause  of  the  constitution,  and  inserted  when  the  whole  frame  of  government, 
with  the  powers  hereinbefore  specified,  had  been  adopted  by  the  convention ; 
and  it  was  in  that  form,  and  with  these  powers,  that  the  constitution  was  sub- 
mitted to  the  people  of  the  several  states  for  their  consideration  and  decision. 

Now,  it  certainly  can  be  no  humiliation  to  the  citizen  of  a  republic  to  yield 
a  ready  obedience  to  the  laws  as  administered  by  the  constituted  authorities. 
On  the  contrary,  it  is  among  his  first  and  highest  duties  as  a  citizen,  because 
free  government  cannot  exist  without  it.  Nor  can  it  be  inconsistent  with  the 
dignity  of  a  sovereign  state  to  observe  faithfully,  and  in  the  spirit  of  sincerity 
and  truth,  the  compact  into  which  it  voluntarily  entered  when  it  became-  a  state 
of  this  Union.  On  the  contrary,  the  highest  honor  of  sovereignty  is  untar- 
nished faith.  And  certainly  no  faith  could  be  more  deliberately  and  solemnly 
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pledged  than  that  which  every  state  has  plighted  to  the  other  states  to  support 
the  constitution  as  it  is,  in  all  its  provisions,  until  they  shall  be  altered  in  the 
manner  which  the  constitution  itself  prescribes.  In  the  emphatic  language  of 
the  pledge  required,  it  is  iu  support  this  constitution.  And  no  power  is  more 
clearly  conferred  by  the  constitution  and  laws  of  the  United  States,  than  the 
power  of  this  court  to  decide,  ultimately  and  finally,  all  cases  arising  under 
such  constitution  and  laws;  and  for  that  purpose  to  bring  here  for  revision,  by 
writ  of  error,  the  judgment  of  a  state  court,  where  such  questions  have  arisen, 
and  the  right  claimed  under  them  is  denied  by  the  highest  judicial  tribunal  in 
the  state. 

We  are  sensible  that  we  have  extended  the  examination  of  these  decisions 
beyond  the  limits  required  by  any  intrinsic  difficulty  in  the  questions.  But  the 
decisions  in  question  were  made  by  the  supreme  judicial  tribunal  of  the  state; 
and  when  a  court  so  elevated  in  its  position  has  pronounced  a  judgment  which, 
if  it  could  be  maintained,  would  subvert  the  very  foundations  of  this  govern- 
ment, it  seemed  to  be  the  duty  of  this  court,  when  exercising  its  appellate 
power,  to  show  plainly  the  grave  errors  into  which  the  state  court  has  fallen, 
and  the  consequences  to  which  they  would  inevitably  lead.  But  it  can  hardly 
be  necessary  to  point  out  the  errors  which  followed  their  mistaken  view  of  the 
jurisdiction  they  might  lawfully  exercise;  because,  if  there  was  any  defect  of 
power  in  the  commissioner,  or  in  his  mode  of  proceeding,  it  was  for  the  tribu- 
nals of  the  United  States  to  revise  and  correct  it,  and  not  for  a  state  court. 

•  §  335.  Jurisdiction  of  district  court  in  cases  under  fugitive  slave  lata  is  final 
and  exclusive. 

And  as  regards  the  decision  of  the  district  court,  it  had  exclusive  and  final 
jurisdiction  hy  the  laws  of  the  United  States;  and  neither  the  regularity  of  its 
proceedings  nor  the  validity  of  its  sentence  could  be  called  in  question  in  any 
other  court,  either  of  a  state  or  the  United  States,  by  habeas  corpus  ovdjiy  other 
process. 

§  336.  The  fugitive  slave  law  is  constitutional. 

But  although  we  think  it  unnecessary  to  discuss  these  questions,  yet,  as  they 
have  been  decided  by  the  state  court,  and  are  before  us  on  the  record,  and  we 
are  not  willing  to  be  misunderstood,  it  is  proper  to  say  that,  in  the  judgment 
of  this  court,  the  act  of  congress  commonly  called  the  fugitive  slave  law  is,  in' 
all  of  its  provisions,  fully  authorized  by  the  constitution  of  the  United  States; 
that  the  commissioner  had  lawful  authority  to  issue  the  warrant  and  commit 
the  party,  and  that  his  proceedings  were  regular  and  conformable  to  law.  We 
have  already  stated  the  opinion  and  judgment  of  the  court  as  to  the  exclusive 
jurisdiction  of  the  district  court,  and  the  appellate  powers  which  this  court  is 
authorized  and  required  to  exercise.  And  if  any  argument  was  needed  to  show 
the  wisdom  and  necessity  of  this  appellate  power,  the  cases  before  us  sufficiently 
prove  it,  and  at  the  same  time  emphatically  call  for  its  exercise. 

The  judgment  of  the  supreme  court  of  Wisconsin  must  therefore  be  reversed 
in  each  of  the  cases  now  before  the  court. 

EX  PARTE  FORBES. 
(Circuit  Court  for  Kansas:  1  Dillon,  363-367.    1870.) 

Statement  of  Facts. —  Proceedings  had  upon  habeas  corpus.  In  1854  a 
treaty  was  made  with  the  Shawnee  Indians,  whereby  each  member  of  the 
tribe  was  allotted  two  Jxundred  acres  of  the  "  Shawnee  reservation."     The 
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parents  of  all  minors  were  to  be  allotted  the  shares  of  the  latter  for  their  ben- 
efit. An  express  condition,  however,  of  the  gift  was  that  no  allottee  shonld 
alienate  his  land  without  the  consent  of  the  secretary  of  the  interior.  Under 
this  treaty  certain  lands  were  patented  to  Sophia  McLane,  for  the  benefit  of 
her  daaghter  Mary.  Petitioners  were  then  in  possession,  and  to  them  the  said 
Mary  McLane  conveyed  the  lands.  The  conveyance  was  never,  however,  rati- 
fied by  the  secretary  of  the  interior.  One  of  the  heirs  of  Sophia  McLane, 
claiming  to  own  an  undivided  half  in  the  lands  patented  to  her,  instituted  a 
proceeding  in  the  district  conrt  of  Wyandotte  county  for  partition,  denying 
that  the  petitioners  had  any  rights  therein,  and  alleging  that  they  were  com- 
mitting waste  thereon.  An  order  was  thereupon  made  restraining  Forbes  & . 
Pnckett  from  committing  waste  pending  the  partition  suit.  They  violated  this 
order  and  were  thereupon  committed  to  jail,  from  which  imprisonment  they 
now  seek  to  be  discharged. 

§  337.  The  state  court  had  no  Jurisdiction. 

Opinion  by  Delahay,  D.  J. 

If  it  wore  necessary  to  a  decision  in  this  proceeding,  that  the  jurisdiction  of 
the  state  court  of  the  subject-matter  in  controversy,  in  the  proceedings  before 
it,  should  be  inquired  into,  it  would  be  sufficient,  in  my  opinion,  to  refer  to  the 
case  of  the  Kansas  Indians,  5  Wall.,  737,  in  which  the  supreme  court  of  the 
United  States,  speaking  of  the  Shawnees,  says:  ''As  long  as  the  Unted  States 
recognize  their  national  character,  they  are  under  the  protection  of  treaties 
and  the  laws  of  congress,  and  their  property  is  withdrawn  from  the  operation 
of  state  laws."  There  can  be  no  question  of  the  applicability  of  this  language 
to  the  suit  in  Wyandotte  county,  as  it  is  made  clearly  to  appear  that  the 
Sha^vnees  still  maintain  their  tribal  relation  to  the  United  States,  and  are  still 
recognized  by  the  government  as  an  Indian  tribe  or  nation;  and  that  the  sec- 
retary of  the  interior  never  has  approved  the  conveyances  under  which  the 
petitioners  claim.  The  deeds  are  entirely  void  until  approved  by  that  officer; 
and,  until  they  are  so  approved,  the  lands  of  the  Shawnees  are  as  wholly  be- 
yond the  jurisdiction  of  the  state  courts  as  if  they  ware  situated  without  its 
geographical  limits,  as  will  be  seen  by  reference  to  the  peculiar  provisions  of 
the  act  admitting  Kansas  as  a  state.  See,  also,  United  States  v.  Ward,  1 
Woolw.,  17. 

§  338.  hut  a  federal  court  has  no  jurisdiction  in  habeas  corpus  in  cafe 

of  one  confined  by  order  of  a  state  courts  unless  the  confinement  be  in  violation  of 
the  constitution  or  laws  of  the  United  States. 

But  that  is  not  a  question  to  be  inquired  into  in  this  proceeding.  The  first 
question  that  it  is  necessary  to  consider  is,  whether  a  judge  of  a  federal  court 
has  jurisdiction  in  the  premises;  and  the  legislation  of  congress,  happily,  has 
left  no  room  for  doubt  upon  that  subject.  The  judiciary  act  of  1789  (Stats,  at 
Large,  81,  sec.  14)  gave  the  general  power  to  issue  the  writ,  but,  in  a  proviso, 
declared  "  that  it  in  no  case  shall  extend  to  prisoners  in  jail,  unless  when  they 
are  in  custody  under,  or  by  color  of,  the  authority  of  the  United  States;  or 
are  committed  for  trial  before  some  court  of  the  same;  or  are  necessary  to  be 
brought  into  court  to  testify."  The  act  of  1833  (4  id.,  634,  sec.  7)  provides 
that  the  federal  judges  shall  have  the  power  to  grant  writs  of  habeas  corpus  in  all 
cases  of  a  prisoner  or  prisoners  in  jail  or  confinement,  wbero  he  or  they  shall  be 
committed  or  confined,  on  or  by  any  authority  or  law,  for  any  act  done  or 
omitted  to  be  done,  in  pursuance  of  a  law  of  the  United  States,  or  any  order, 
process  or  decree  of  any  judge  or  court  thereof."    The^act  of  1842  (5  id.,  539) 
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extended  the  power  to  courts  where  aliefhs  were  confined  under  state  authority. 
The  act  of  February  5,  1867  (14  id.,  885),  gave  power  to  grant  the  writ  "  ia 
all  cases  where  any  person  may  be  restrained  of  his  or  her  liberty  in  violation 
of  the  constitution,  or  of  any  treaty  or  law  of  the  United  States." 

To  be  unmistakably  explicit,  it  will  be  observed  that  congress  did  not  stop 
with  providing  in  what  cases  the  writ  might  be  issued  by  federal  courts  and 
magistrates.  Certain  cases  are  mentioned  in  which  it  shall  not  be  allowed, 
conspicuous  among  which  is  the  case  where  the  applicant  is  in  confinement 
under  the  laws  of  a  state,  by  order  of  a  court  thereof.  If  he  be  confined  con- 
trary to  the  constitution  and  laws  of  the  United  States,  the  federal  authorities 
may  issue  the  writ.  But  the  proofs  in  this  case  show  distinctly  and  clearly 
that  the  petitioners  were  not  in  that  category.  They  are  in  confinement,  ille- 
gally perhaps,  under  the  order  of  a  state  court  in  a  matter,  it  may  be,  over 
which  it  had  no  jurisdiction;  but  that  does  not  necessarily  give  them  access  to 
the  federal  judiciary,  since  they  can  administer  no  relief  unless  the  case  is  pro- 
vided for  by  federal  legislation.  Very  manifestly,  this  case  is  not  such  an  one; 
I  am,  therefore,  obliged  to  set  aside  the  writ  heretofore  allowed,  and  leave  the 
petitioners  in  the  custody  of  the  sheriff  of  Wyandotte  county. 

Ordered  accordingly. 

g  8S9.  Jarisdietion  of  state  or  federal  eoart  first  aeqairing  it*.—  The  federal  oourts  and 
the  state  courts  in  many  cases  have  a  coDcurrent  jurisdiction.  In  such  cases  the  court  in 
which  suit  is  first  brought  will  take  and  retain  jurisdiction ;  and  if  suit  is  brought  in  the  other 
court,  the  pendency  of  a  suit  on  the  same  subject-matter  in  the  former  court  may  be  pleaded 
in  abatement.  Rogers  v.  Cincinnati,  5  McL.,  889;  Presbyterian  Church  v.  White,*  4  Am.  L. 
Re;?.  (O.  S.),  526;  Earl  v.  Raymond,  4  McL.,  285.  So,  to  avoid  conflict  between  ministerial 
oflScers  of  the  state  and  federal  courts,  the  officer  who  first  levies  execution  is  entitled  to  a 
preference.    Earl  v.  Raymond,  4  McL.,  285. 

g  840.  When  a  state  court  having  concurrent  jurisdiction  of  the  subject-matter  of  a  case 
with  the  federal  court  has  already  acquired  complete  jurisdiction  of  the  case,  the  federal 
court  will  not  interfere  with  the  jurisdiction  so  acquired.    Parkes  v.  Aldridge,  8  Fed.  R,  233. 

8  841.  When  suit  is  instituted  in  the  circuit  court  of  the  United  States  before  a  suit  is  be- 
gun in  a  state  court  of  concurrent  jurisdiction,  relating  to  the  same  subject-matter,  the  cir- 
cuit court  will  retain  jurisdiction.    Wickliffe  v,  Owings,  17  How.,  52. 

§  842.  When  suit  has  been  brought  in  a  state  court  by  a  stock  company,  to  wind  up  its 
affairs,  a  federal  court  will  refuse  to  take  jurisdiction  of  a  similar  action  brought  by  a  single 
stockholder  of  the  company  for  the  same  purpose.    Memphis  City  v.  Dean,  8  Wall.,  64. 

§  848.  When  a  federal  court  and  a  state  court  have  concurrent  jurisdiction  of  thd  sabject- 
matter  of  a  suit,  if  the  suit  is  begun  in  the  federal  court  a  subsequent  proceeding  by  garnish- 
ment in  the  state  court  is  no  defense  to  the  action  in  the  federal  court.  Greenwood  v.  Rector, 
Hemp.,  708. 

§  844.  Of  two  creditors*  bills,  filed,  one  in  the  United  States  circuit  court,  the  other  in  a  state 
court,  both  directed  against  the  property  of  the  same  person,  and  asking  that  a  receiver  take 
possession  of  tl,  the  one  which  is  first  filed  and  served  will  take  jurisdiction  of  the  case  and 
of  the  property,  and  this  may  be  pleaded  in  defense  to  the  other  action.  Chittenden  v,  Brew- 
ster, 8  Wall.,  m. 

%  845.  When  a  suit  has  been  begun  in  a  federal  court,  an  attachment  of  the  same  debt  on 
proceedings  in  astute  court  is  not  a  bar  to  a  recovery  in  the  federal  court.  Wallaces. 
McConnell,  13  Pet.,  151  (Bills  and  Notes,  g§  1589-48). 

$  846.  A  bill  for  an  injunction  was  filed  in  a  federal  court  and  notice  was  ordered  to  be 
served  on  the  defendant.  The  latter  then  filed  a  bill  in  a  state  court  praying  for  an  injunc- 
tion against  plaintiff  in  matters  cognate  to  the  former  bill,  i/e/d,  the  filing  of  the  bill  and 
passing  of  the  order  in  the  federal  court  gave  jurisdiction,  and  the  jurisdiction  of  the  state 
court  was  ousted  or  must  be  exercised  in  subordination.  Shoemaker  v.  French,*  Chase's 
Dec.  287. 

g  847.  A  bill  was  filed  in  a  state  court  to  restrain  the  foreclosure  of  a  mortgage,  and  later,  on 
the  same  day,  a  bill  was  filed  in  the  federal  court  to  foreclose  the  mortgage.  Process  in  both 
cases  was  served  the  next  day,  that  of  the  federal  court  first  in  point  of  time.  A  third  party 
interposed  in  the  state  court|  claiming  that  the  execution  of  the  mortgage  was  a  breach  of 
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trast  by  which  the  property  reverted  to  him.  Held,  that  the  federal  court  could  decide  all 
questioDB  legitimately  flowing  out  of  the  suit  before  it,  and  make  a  decree  binding  on  the 
mortgagor.    Union  Mut  Life  Ins.  Co.  v.  University  of  Chicago,*  6  Fed.  B.,  443. 

§  848.  Citizens  of  Louisiana  and  of  Cuba,  claiming  as  legatees  under  a  will,  filed  a  bill 
against  the  executors  in  the  United  States  circuit  court  for  Virginia,  alleging  that  the  execu- 
tors had  wasted  the  assets,  and  praying  for  an  account.  The  executors  pleaded  that  a  suit 
was  at  the  time  pending  in  a  court  of  the  state  for  the  settlement  of  the  estate,  to  which  all 
parties  interested  were  parties ;  that  the  plaintiffs  were  made  parties  by  order  of  publica- 
tion under  the  laws  of  the  state,  and  that  the  plaintiffs  had  personal  knowledge  that  such 
suit  was  pending  before  they  filed  their  bill.  The  plea  was  sustained,  and  the  bill  dismissed 
for  want  of  jurisdiction.    Reid  v.  Kerf oot,*  Chase's  Dea ,  849. 

§  849.  When  a  bill  in  equity  is  brought  in  a  federal  court,  for  the  appointment  of  a  receiver 
of  a  corporation,  and  on  demurrer  is  held  insufficient,  but  retained,  and  subsequently  amend- 
ments are  filed  making  a  proper  case  for  the-appointment  of  a  receiver,  who  is  so  appointed  and 
takes  peaceable  possession,  the  fact  that  a  state  court  had  appointed  another  receiver  on  a 
similar  bill,  brought  after  the  first  bill  in  the  federal  court,  but  before  the  amendments  were 
filed,  will  not  oust  the  jurisdiction  of  the  federal  court.  Gay  lord  v.  Fort  Wayne,  etc.,  R.  Co., 
6  Bias.,  281 

g  860.  The  United  States  circuit  court  has  concurrent  jurisdiction  in  equity  with  state 
courts  when  the  controversy  is  between  citizens  of  different  states.  In  such  cases  the 
court  which  first  takes  jurisdiction  of  the  subject-matter  will  keep  it.  Therefore,  when  a  suit 
waa  brought  in  the  circuit  court  to  require  an  account  of  the  residue  of  the  administratiou  of 
an  estate  which  had  been  settled  in  the  probate  court  of  a  state,  and  also  to  open  the  acc-ounts 
already  rendered  on  the  ground  of  fraud,  it  was  held  that  as  to  the  first  ground  the  subject- 
matter  was  in  the  jurisdiction  of  the  state  court,  and  had  been  acted  on  by  it,  but  that  the 
subject-matter  of  the  second  ground,  t.  e.,  opening  a  settled  account  for  fraud,  was  so  far  dis- 
tinct from  the  subject-matter  of  simply  settling  probate  accounts,  that,  as  it  had  not  been 
brought  before  the  state  court,  the  circuit  court  would  take  jurisdiction,  liallett  t;.  Dexter, 
1  Curt.,  179.    See  g^  82^-328. 

§  851.  When  a  state  couit  and  a  federal  court  have  concurrent  jurisdiction  of  a  suit,  that 
court  which  first  takes  possession  of  the  subject-matter  will  keep  it,  and  a  federal  court  will 
not  entertain  a  suit  affecting  the  possession  of  the  subject-matier  until  the  final  decree  in  the 
state  court  has  put  the  subject-matter  of  the  suit  out  of  the  possession  of  that  court ;  and  if 
appeals  are  taken,  and  an  order^made  by  the  supreme  state  court  to  be  executed  by  the  inferior 
court,  the  suit  is  not  ended  till  such  order  has  been  carried  out.  While,  however,  a  federal 
<x>urt  will  not  interfere  with  the  possession  of  the  state  court,  it  will  inquire  into  the  nature 
of  that  possession,  and  if  a  trust  appears,  will  enforce  that  trust  W^atson  v,  Jones,  18  Wall., 
718  (Churches,  g^  16-26). 

g  852.  In  all  cases  of  confiict  between  the  state  and  federal  jurisdiction  the  rule  is  well 
settled  that  the  court  which  first  takes  cognizance  of  the  controversy  is  entitled  to  retain  ju- 
risdiction to  the  end  of  the  litigation,  and  incidentally  to  take  the  possession  of  or  control  the 
ret,  the  subject-matter  of  the  dispute,  to  the  exclusion  of  all  interference  from  other  courts 
of  co-ordinate  jurisdiction.  And  the  proper  application  of  this  rtile  does  not  require  that  the 
court  which  first  takes  jurisdiction  of  the  esse  shall  also  first  take,  by  its  officers,  possession 
of  the  thing  in  controversy,  if  tangible  and  susceptible  of  seizure.  The  federal  court,  on  the 
SOth  of  July,  sustained  a  general  demurrer  to  the  complainant*s  bill,  and  entered  judgment 
dismissing  the  suit  On  the  22d  of  July  Nickerson,  a  party  to  the  first  bill,  filed  his  bill  in 
the  state  court,  and  made  his  motion  for  a  receiver.  On  the  24th  of  July,  which  was  yet  of 
the  same  term  at  which  the  demurrer  was  sustained,  the  order  dismissing  the  cause  was  set 
aside  on  motion  of  the  complainant's  solicitors,  and  leave  to  amend  and  file  a  supplemental 
bill  was  given,  and  on  the  25th  of  July  Nickerson,  by  the  consent  of  the  defendant,  obtained 
an  order  appointing  receivers  in  the  state  court.  Held,  that  the  circuit  court  had  not  lost  ju- 
risdiction by  its  order  of  dismissal,  and  that  order  having  been  reversed,  that  the  state  court 
acquired  no  jurisdiction  by  its  proceedings  begun  while  the  suit  was  technically  dismissed. 
U.  T.  Co.  V,  The  Rockford,  R.  L  &  St.  L.  R.  Co.,  7  Chic.  L.  N.,  88.    See  g<$  284-287. 

g  858.  Proceedings  were  begun  in  a  federal  court  October  16th,  and  a  receiver  was  appointed 
October  18th.  On  the  14th  of  the  same  month,  like  proceedings  were  begun  in  a  state  court  by 
petition  and  summons,  but  no  service  was  made.  On  the  18th,  but  after  the  appointment  in  the 
federal  court,  the  state  court  appointed  a  receiver,  basing  its  jurisdiction  on  the  ground  that 
by  the  Ohio  code  an  action  was  commenced  by  a  petition  and  summons.  The  receiver  of  the 
state  court  obtained  possession,  and  a  rule  was  issued  against  him  by  the  federal  court  to  show 
cause  why  he  should  not  be  attached  for  contempt.  Held,  that  by  a  proper  construction  of 
the  Ohio  code,  and  by  the  weight  of  authority  elsewhere,  an  action  waa  begun  for  most  pur- 
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poses,  and  jurisdiction  was  acquired,  only  by  serrico  of  process.  Bell  v,  Ohio  life  and  Trust 
Co. 'l  Bias.,  260. 

{$  854.  In  order  to  deprive  the  circuit  court  of  jurisdiction  of  a  case  which  has  already  been 
begun  in  a  state  court  of  concurrent  jurisdiction,  there  must  be  an  allegation  of  tlie  actual 
pendency  of  such  suit  in  the  state  court,  and  it  seems  that  the  objection  should  be  taken  by  a 
plea  in  abatement.    Harvey  v.  Richards,  2  Gall.,  281. 

§  855.  Although,  in  proper  cases,  the  argument  against  jurisdiction  of  a  federal  court  aris- 
ing from  its  conflict  with  the  state  courts  will  be  of  weight,  yet  if  a  suit  is  begun  in  the  federal 
court  by  competent  parties,  on  a  subject-matter  cognizable  by  the  court,  it  will  not  be  justi- 
fied in  declining  the  jurisdiction.    Ibid, 

g  856.  Lis  pendens  in  state  eonrt.— To  sustain  in  a  federal  court  a  plea  of  lis  pendens  in  a 
state  court,  it  must  generally  be  shown  that  the  plaintiff  in  both  cases  is  the  same.  Certain 
Logs  of  Mahogany,  2  Sumn.,  592;  V%dleigh  v,  Veazie,  8  Sumn.,  166. 

§  857.  The  annual  rendering  of  accounts  to  the  probate  court  by  trustees  under  a  will,  in 
acccM'dance  with  statute,  does  not  constitute  a  perpetual  lis  pendens  so  as  to  bar  the  jurisdic- 
tion of  a  court  of  equity  over  accounts  filed  subsequently  to  the  bringing  of  the  bilL  Parsons 
V.  Lyman.  5  Blatch.,  170  (§§  822-828). 

8  858.  The  circuit  court  of  the  United  States  has  no  jurisdiction  of  a  bill  in  equity  relating 
to  legacies  under  a  will  which  is  probated  in  a  state  court  of  probate,  and  while  that  court  is 
administering  the  estate.    Haines  v.  Carpenter,  1  Woods,  268. 

§  859.  Res  adjudieata  in  state  or  federal  conrt—  If  two  courts-martial,  one  federal,  the 
other  state,  have  concurrent  jurisdiction,  a  sentence  of  condemnation  in  one  may  be  pleaded 
in  bar  of  a  criminal  prosecution  in  the  other.  Houston  v,  Moore,  6  Wheat.,  81  (Const., 
88  161-190.) 

8  860.  A  suit  in  admiralty  on  a  maritime  lien  for  advances  to  the  master  of  a  vessel  is  not 
barred  by  the  fact  that  the  libelant  has  previously  begun  an  action  at  common  law  in  a  state 
court  to  recover  the  amount  of  the  same  advances.  There  can  be  no  res  judicata  till  a  judg- 
ment is  rendered.    The  Kalorama,  10  Wall.,  218. 

8  861.  The  reversal  of  the  judgment  of  the  probate  court  by  the  supreme  court  of  the  state, 
on  appeal,  does  not  operate  either  as  a  bar  or  estoppel  in  a  suit  in  the  circuit  court  of  the 
United  States  by  one  of  the  parties  to  the  probate  suit,  because  a  reversal  affirms  nothing  in 
regard  to  the  facts  of  a  case,  but  only  declares  that  the  former  judgment  or  decree  shall  be 
null  and  void.    Harvey  v,  Richards,  2  Gall.,  231. 

8  86)!.  Castody  of  property  as  between  state  and  federal  courts.—  Whenever  property 
has  been  seized  by  an  officer  of  the  court,  by  virtue  of  its  process,  the  property  is  to  be  consid- 
ered as  in  the  custody  of  the  court  and  under  its  control  for  the  time  being,  and  no  other 
oouTt  has  a  right  to  interfere  with  that  possession,  unless  it  be  some  court  that  may  have  a 
direct  supervisory  control  over  the  court  whose  process  has  first  taken  possession,  or  some 
superior  jurisdiction  in  the  premises.    Buck  v.  Ck>lbath,  8  Wall.,  841. 

8  868.  Property  which  a  sheriff  has  seized  on  process  of  a  state  court,  and  released  to  the 
claimant  on  his  giving  bond,  is  still  in  custody  of  the  law,  and  is  not  subject  to  process  of  a 
federal  court    Hagan  v,  Lucas.  10  Pet.,  400. 

8  861.  When  property  is  in  possession  of  the  federal  courts,  no  proceedings  instituted  in 
state  courts,  unless  with  authority  of  the  federal  courts,  can  affect  the  property.  Western 
U.  Tel.  Co.  V.  Atlantic  &  Pac.  Tel.  Co.,  7  Biss.,  870. 

8  865.  When  a  vessel  has  been  attached  and  taken  into  his  possession  by  the  sheriff  of  a 
state  court,  it  cannot  be  subsequently  attached  by  the  marshal  of  this  court  The  Celestine, 
1  Biss..  1. 

§  8S6.  Where  property  has  been  taken  possession  of  by  the  state  court,  it  cannot  be  levied 
upon  by  the  United  States  court.    Fox  v.  Hempfield  R.  Co.,  2  Abb.,  151. 

8  867.  When  a  state  court  has  seized  the  property  and  franchises  of  a  railroad  company  to 
levy  execution  upon  them,  the  same  property  and  franchises  cannot  be  levied  upon  by  mort- 
gage bondholders  of  the  road,  under  judgment  and  execution  of  tho  circuit  court  of  the  United 
8tates.  The  first  levy,  whether  made  under  the  federal  or  state  authority,  withdraws  the 
property  from  reach  of  the  other  process.     Ibid. 

8  868.  The  rule  that  property  in  custadia  legis  by  a  state  court  is  beyond  the  jurisdic- 
tion of  the  federal  courts  does  not  apply  to  prior  suits  pending  in  the  federal  court  Hence 
when  successive  mortgagees  had  filed  bills  in  the  circuit  court  to  foreclose,  and  a  receiver 
had  been  appointed  in  the  first  suit,  the  court  held  it  had  jurisdiction  of  a  bill  by  the  as- 
signees in  bankruptcy,  appointed  subsequently  to  the  other  suits,  for  the  sale  of  the  whole 
property.    Sutherland  v.  Lake  Superior,  etc.,  Co.,*  1  Cent  L.  J.,  127. 

8  869.  Certain  property  having  been  taken  from  the  plaintiffs  in  a  writ  of  replevin,  which 
had  been  given  them  under  that  writ  by  the  United  States  marshal  in  bankruptcy  proceed' 
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inga  against  Davidson,  on  a  motion  by  the  plaintiffs  for  a  summary  oider,  directing  the  as- 
sig^nee  to  return  the  property,  it  was  held  that  as  the  plaintiffs  were  private  parties  there 
was  no  conflict  between  the  marshal  and  the  officers  of  the  state  court,  and  that  the  plaintiff^ 
proper  remedy  was  by  action  at  law  against  the  marshal  or  assignee,  or  perhaps  by  a  bill  in 
equity  or  by  a  petition.    In  re  Davidson,  2  Ben.,  508. 

§  370.  The  district  court  has  jurisdiction  of  a  proceeding  to  establish  the  forfeiture  of  a 
▼eseel  fitted  out  to  eigage  in  the  slave-trade,  although  at  the  time  of  the  service  of  the  mo- 
nition she  id  in  the  hands  of  a  sheriff  of  a  state  court  under  a  process  of  attachment  issued 
from  the  state  court ;  for  whenever  the  forfeiture  is  made  absolute  by  an  act  of  congress,  the 
forfeiture  attaches  at  the  time  the  wrongful  act  is  committed,  and  consequently  the  owner  is 
divested  of  all  title  eo  instanti,  and  the  same  becomes  vested  in  the  United  States.  And  sec- 
ond, because  possession  by  the  sheriff  under  a  civil  process,  whether  from  a  state  or  federal 
court,  will  not  defeat  the  operation  of  the  revenue  laws  of  the  United  States  or  the  laws  im- 
posing forfeiture  for  engaging  in  the  slave-trade,  or  fitting,  equipping  or  preparing  vessels  for 
that  purpose.    United  States  v.  Bark  Reindeer,  2  Cliff.,  57. 

§  871.  When  judgments  are  obtained  on  different  claims  against  a  defendant,  one  in  aetata 
court  and  one  in  the  United  States  district  court  sitting  in  the  same  state,  and  the  executions 
issued  are  levied  on  the  same  property,  if  the  state  execution  is  actually  executed  by  a  sale  of 
the  property  before  the  district  court  execution  is  levied,  it  gives  the  purchaser  a  valid  title 
discharged  of  the  other  execution  lien,  although  that  is  attempted  to  be  perfected  by  levy 
after  the  sale.    Pulliam  r.  Osborne,  17  How..  471. 

§  872.  An  attachment  of  goods  under  process  from  a  state  court  is  a  valid  excuse  for  a 
carrier  not  delivering  them,  and  will  be  so  held  in  the  federal  courts.  Stiles  t?.  Davis,  1 
BlacJc,  104  (Carriers,  §§  115&-57). 

g  878.  When  a  vessel  is  under  attachment  by  process  from  a  state  court,  it  cannot  be  seized 
on  a  libel  from  the  admiralty  court.  Taylor  v.  Carry  1, 20  How.,  587 ;  Fisher  v.  Brig  Plymouth,* 
2  Int.  Rev.  Rec.,  109. 

§  874.  A  vessel  in  possession  of  a  state  court  was  seized  by  a  marshal  on  a  libel  in  the  dis- 
trict court.  Held,  that  the  vessel  was  beyond  the  reach  of  process  from  a  federal  court ;  but 
that  the  libel  need  not  be  dismissed  If  the  libelant  desired  it  to  be  retained.  The  Oliver  Jor- 
dan,* 2  Curt.  414. 

g  876.  Whether  a  vessel  in  possession  of  a  sheriff,  on  the  levy  of  an  execution  issuing  from 
a  state  court,  can  be  seized  by  the  United  States  marshal  on  a  libel  in  admiralty,  qwere.  If 
the  sheriff  abandons  possession  to  the  marshal,  and  the  execution  creditor  acquiesces  in  the 
seizure,  and  appears  by  petition  in  the  admiralty  court,  to  enforce  his  debt,  he  is  precluded 
from  questioning  the  jurisdiction  of  the  court    The  Florenzo,  Bl.  &  How.,  63. 

§  870.  Where  the  state  and  federal  courts  have  concurrent  Jurisdiction,  the  court  which 
first  takes  jurisdiction  of  the  subject  will  keep  it.  When  a  vessel  is  properly  attached  by  a 
sheriff  under  process  of  a  state  court  to  enforce  the  payment  of  a  debt  against  the  boat, 
the  boat  cannot  be  taken  from  his  possession  by  the  United  States  marshal,  under  process 
from  the  admiralty  court.    The  Celestine,  1  Biss.,  2. 

g  877.  It  seetM  that  if  a  sheriff,  under  process  of  a  state  court  against  A.,  seizes  a  ferry-boal 
belonging  to  B.,  and  puts  in  a  keeper,  the  boat  is  not  in  the  custody  of  the  sheriff  so  as  to 
oast  the  jurisdiction  of  a  court  of  admiralty  whose  marshal  takes  possession  of  the  boat 
under  process  directed  against  the  boat    The  Ferry-boats  Roslyn  and  Midland,  0  Ben.,  183. 

§  878.  When  an  action  of  replevin  is  begun  in  a  state  court,  and  possession  of  the  property 
has  been  taken  by  the  state  court,  a  libel  in  admiralty  cannot  be  filed  in  the  United  States 
district  court  sitting  in  admiralty,  relating  to  the  same  property.  When  a  federal  and  a  state 
court  have  concurrent  jurisdiction,  the  one  which  first  assumes  jurisdiction  and  seizes  the 
property  will  keep  it.    Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.,  320. 

S  879.  Where  a  ferry-boat  was  seized  by  a  sheriff  under  attachment  from  a  state  court, 
and  put  in  charge  of  a  keeper,  and  subsequently  a  United  States  marshal  seized  the  same 
boat  and  put  in  a  keeper,  and  afterwards  a  receiver  of  the  property  of  the  company  to  which 
the  boat  belonged  procured  an  order  in  the  state  court  declaring  the  possession  of  the  sheriff 
to  be  ended,  and  that  the  property  should  be  delivered  to  the  receiver,  and  the  receiver  on  the 
next  day  came  to  take  possession  of  the  property,  it  was  held  by  the  admiralty  court  that , 
the  flheriffs  possession  being  ended,  the  marshal's  possession  was  in  force,  and  the  posses- 
sion of  the  receiver  must  be  postponed  to  that.  The  Ferry-boats  Roslyn  and  Midland, 
9  Ben.,  185. 

§  880.  The  cases  do  not  go  the  length  of  holding  that  a  prior  levy  by  a  sheriff  under  color 
of  an  execution  out  of  a  state  court,  whether  such  be  fraudulent,  collusive  or  void,  and  with- 
out regard  to  the  nature  of  the  custody  maintained,  and  whether  the  state  tribunals  adopt  or 
repudiate  the  sheriff's  action,  is  of  its  own  force,  and  under  all  circumstances,  absolute  pro- 
tectfam  against  the  process  of  the  admiralty  directed  against  the  property  itself,  issued  in  a 
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proceeding  in  rem  to  enforoo  a  maritime  lien  confeaaedlj  superior  to  all  other  subsisting 
rights  in  the  property.    Ibid, 

§  881.  When  a  vessel  has  been  seised  by  a  sheriff  under  a  process  of  foreign  attachment 
issuing  from  a  state  court,  she  cannot  be  taken  from  the  custody  of  the  sheriff  by  the  United 
States  marshal  on  a  libel  in  admiralty.  But  it  was  held  that,  when  a  vessel  which  put  into 
port  from  stress  of  weather  was  immediately  seized  by  the  revenue  officer  for  violating  the 
laws  against  slave- trading,  and  put  in  custody  of  an  officer,  the  subsequent  seizure  by  a  sher- 
iff under  attachment  process  did  not  take  her  from  the  custody  of  the  United  States  officer* 
and  that  the  marshal  might  subse^iuently  take  her  from  the  sheriff  on  a  libeL  The  Slavers 
(Reindeer),  2  Wall,  401. 

§  883.  A  ship  was  seized  by  a  slieriff  on  a  warrant  issuing  from  a  state  court  under  the  lien 
laws  of  New  York.  Subsequently  proceedings  in  admiralty  were  begun  against  the  vessel  in 
the  district  court  for  the  southern  district  of  New  York.  The  vessel  was  sold  by  the  sheriff, 
the  purchaser  paying  down  twenty  per  cent,  of  his  bid,  and  having  knowledge  of  the  admi- 
ralty proceedings.  The  purchaser  petitioned  the  district  court  that  the  marshal  be  directed  to 
surrender  the  vessel  to  him.  Held,  that  a  purchaser  at  the  sheriff's  sale  with  notice  of  the 
admiralty  proceedings  could  not  ask  the  federal  court  to  deliver  the  property  to  him,  but 
should  apply  to  the  state  court,  and  that  the  question  whether  the  possession  of  the  sheriff 
was  such  as  to  bar  the  jurisdiction  of  the  federal  court  for  all  purposes  could  not  be  decided 
by  this  summary  method.    The  Circassian,*  1  Ben.,  129. 

§  383.  In  the  above  case  admiralty  proceedings  were  subsequently  begun  in  the  district 
court  for  the  eastern  district  of  New  York,  whereupon  the  marshal  of  the  southern  district 
filed  a  petition  in  the  eastern  district  court,  setting  forth  that  he  had  been  disturbed  in  his 
possession  by  the  marshal  of  the  eastern  district  and  praying  the  court  to  settle  the  priorities. 
Held,  that  the  marshal's  return  in  the  southern  district,  to  the  effect  that  when  he  made  seiz- 
ure the  vessel  was  in  custody  of  a  sheriff  of  the  state  court,  was  not  such  a  return  as  would 
give  his  court  jurisdiction,  even  though  the  sheriff^s  warrant,  which  on  its  face  was  valid, 
should  prove  to  be  void.    Ibid, 

%  884.  In  the  above  case  the  suit  in  the  eastern  district  was  settled  and  new  admiralty  pro- 
ceedings were  begun.  Upon  the  return  of  process,  among  other  claimants  appeared  the 
sheriff  of  the  state  court,  who  set  out  his  possession  and  sale  under  the  state  court,  and  prayed 
to  defend  accordingly.  Upon  motion  by  the  libelant  that  the  claim  ha  stricken  out,  held, 
that  i(  was  very  doubtful  if  the  sheriff  could,  by  becoming  a  party  to  a  proceeding  in  rem, 
bring  before  this  court  the  proceedings  of  the  state  court  for  adjudication  as  to  their  validity ; 
that  any  determination  this  court  might  reach  upon  the  issue  would  he  nugatory,  and  that 
the  sheriff  should  either  apply  to  his  own  court  for  protection  or  bring  the  facts  before  this 
court  by  petition  and  pray  the  court  to  instruct  its  officer  to  withdraw  from  the  vessel.    Ibid. 

g  885.  A  state  court  cannot  attach  a  steamer  in  the  custody  of  the  marshal  in  a  proceeding 
in  admiralty.    The  Croatan,*  Chase's  Dec.,  646. 

§  888.  A.  and  B.  were  partners.  A.  filed  a  bill  in  equity  against  B.  in  a  state  court,  to  dis- 
solve the  partnership  and  for  a  receiver,  who  was  appointed  and  took  possession  of  the  prop- 
erty. A,  and  B.  were  then  put  into  involuntary  bankruptcy  by  the  petition  of  a  creditor  in 
the  district  court  of  the  United  States  for  that  stata  The  assignee  was  resisted  by  the  receiver, 
in  his  attempts  to  get  possession  of  the  property,  and  then  made  application  to  the  district 
court  for  an  order  to  the  receiver  to  give  up  the  property.  It  was  held  that  as  the  court  ap- 
pointing the  receiver  had  jurisdiction  of  the  subject-matter  of  the  case  and  of  the  parties,  the 
district  court  would  not  interfere  with  the  possession  of  the  receiver.    In  re  Clark,  4  Ben.,  9^ 

§  887.  A  federal  court  cannot  appoint  a  receiver  of  property  which  has  already  been  properly 
delivered  to  a  receiver  appointed  by  a  state  court.  Blake  v.  Alabama  &  Chatt.  R.  Co.,*  6  N. 
B.  R.,  831.  Nor  when  it  has  been  delivered  to  a  receiver  appointed  by  another  federal  court, 
a  C,  7  N.  B.  R,  168. 

§  888.  After  a  party  has  been  appointed  receiver  by  this  court,  and  has  become  fully  vested 
with  the  title  to,  and  possession  of,  the  property  in  question  (real  estate  in  this  instance),  any 
attempt  to  disturb  his  possession  by  proceedings  in  the  state  couii;  (in  this  instance  to  enforce 
a  mechanic's  lien),  without  first  obtaining  the  leave  of  this  court,  is  a  contemipt  of  this  court. 
De  Visser  v.  Blackstone,  6  Blatch.,  235. 

§  889.  When  one  is  appointed  receiver  of  a  bank  by  a  state  court,  and  as  such  takes  and 
holds  the  assets  of  the  bank,  the  assets  are  considered  as  in  the  custody  of  the  bank,  and  that 
court  having  obtained  jurisdiction  of  the  distribution  of  that  property,  the  circuit  court  of 
the  United  States  has  no  jurisdiction  of  a  suit  based  on  a  claim  against  those  assets.  Peale  o. 
Phipps,  14  How.,  372. 

%  890.  A  federal  court  will  not  entertain  a  bill  in  equity  against  stockholders  of  an  insolvent 
eorporation  for  a  fraudulent  misappropriation  of  a  part  of  the  assets,  when  the  concern  is  in 
the  hands  of  a  receiver  appointed  by  a  state  court    Hamilton  v.  Chouteau,*  3  McC.,  G09, 
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§  891.  Proceedings  were  begun  in  a  state  court  of  Missouri,  under  a  statute,  for  the  disso- 
lution of  an  insurance  company  and  the  appointment  of  a  receiver.  After  the  beginning  of 
the  proceedings,  and  before  the  decree  of  dissolution,  a  suit  was  begun  and  a  judgment  oh- 
tained  against  the  company  in  the  federal  court.  On  a  motion  in  the  federal  court  for  an 
execution  and  an  order  on  the  receiver,  hdd,  that  the  decree  of  dissolution  placed  in  custody 
of  the  state  court  all  assets  of  the  company,  as  of  the  day  of  petition  filed,  and  the  judgment 
in  the  federal  court  was,  like  any  other  demand,  subject  to  be  allowed  on  presentation  in  the 
state  court    Levi  v.  Ck>lumbia  Life  Ins.  Go.,*  1  McC.,  di. 

§  893.  Beplevin  in  state  eoart—- Admiralty  suit.— A  suit  in  replevin  in  a  state  court  will 
not  prevent  an  admiralty  court  from  proceeding  in  rem  to  enforce  a  lien  on  the  property. 
Certain  Logs  of  Mahogany,  2Suran.,  593. 

§  898.  Beeeiver  of  state  court  sued  in  federal  court.— A  bill  by  a  stockholder  of  a  rail- 
rood,  brought  in  the  circuit  court  of  the  United  States,  against  the  receiver  of  a  railroad  ap- 
poinced  by  a  state  court  and  the  railroad  company,  is  bad  on  demurrer,  as  the  receiver  cannot 
be  sued  except  in  the  court  in  which  he  was  appointed,  and  the  railroad  property  also  being 
in  the  jurisdiction  and  possession  of  the  court,  the  company  cannot  be  sued  in  the  federal 
court.     Conk  ling  v.  Butler,  4  Bisa,  24. 

g  894.  IiOanetion  by  federal  upon  state  court  or  Its  ollloers*  and  vice  versa.—  A  federal 
court  cannot  stop  legal  proceedings  in  a  state  court  by  injunction.  City  Bank  v.  Skeiton,  3 
Blatch.,  IS;  Slaughter  House  Case,  1  Woods,  84. 

§  895.  A  federal  court  cannot  interfere  by  injunction  to  prevent  a  sheriff  from  selling  on 
execution  property  which  he  has  already  seized  under  execution  from  a  state  court.  Daly  v. 
The  Sheriff.  1  Woods,  176. 

§  89tt.  When  an  injunction  sought  in  a  federal  court  would  be  effectual  only  by  barring  the 
progress  of  a  suit  in  a  state  court,  the  federal  court  has  no  jurisdiction  to  grant  such  an 
injunction.    Chaffin  v,  St.  Louis,  4  Dill.,  28. 

^  897.  A  state  court  has  no  jurisdiction  to  enjoin  a  judgment  of  the  circuit  court.  M'Kim 
V.  Voorhies,*  7  Cr.,  279. 

§  898.  A  federal  court  cannot  hy  injunction  interfere  with  the  disposition  of  property  in 
the  hands  of  a  receiver  appointed  by  a  state  court  and  acting  under  its  orders.  Hutchinson 
V.  Grwn,*  2  McC,  471. 

§  899.  A  state  court  has  no  power  to  enjoin  the  levying  of  an  execution  issuing  from  a 
federal  court.    Roshell  v.  Maxwell,*  Hemp.,  25. 

§  400.  Though  a  writ  of  injunction  will  not  be  granted  by  a  federal  court  to  stay  proceed- 
ings in  a  state  court,  yet  an  injunction  will  be  granted  to  restrain  a  sheriff  from  laying  or 
continuing  an  attachment  which  he  is  not  authdrized  by  the  state  law  to  make.  Cropper  v, 
Cobum,  2  Curt.,  468. 

§  401.  The  circuit  court  of  the  United  States  has  no  jurisdiction  to  enjoin  the  prosecution 
of  an  action  of  trespass  m  a  state  court,  against  the  marshal  of  this  court,  for  taking  the 
goods  of  one  person  upon  execution  against  another.  And  a  restraining  order  issued  upon 
the  filing  of  such  a  bill  is  not  merely  irregular  but  void  for  want  of  jurisdiction.  Evans  t;. 
Pack,  7  Cent  L.  J.,  409.    See  §§  270-273. 

g  402.  Propei*ty  consisting  of  a  chapel,  school-house,  and  on  an  Lidian  reservation,  was 
replevied  under  a  writ  from  a  state  court.  The  defendant  subsequently  filed  a  bill  in  equity 
in  the  federal  court  to  enjoin  the  plaintiff  from  taking  possession  of,  holding  or  intermed- 
dling with  the  property  in  question.  Held,  that  the  effect  of  this  injunction  would  be  to  stay 
proceedings  in  the  state  court,  and  that  this  was  beyond  the  power  of  the  federal  court, 
although  the  plaintiff  in  the  injunction  suit  claimed  the  property  for  the  purposes  of  a  public 
charity.    Domestic,  etc..  Missionary  Society  v,  Hinman,*  2  McC,  543. 

§  408.  By  sec.  720,  R  S.  U.  S.,  the  United  States  courts  are  prohibited  from  granting  a  writ 
of  injunction  to  stay  proceedings  in  a  state  court  except  in  cases  where  the  baakrup:cy  law' 
provides  otherwise.  Under  this  statute,  the  circuit  court  has  no  jurisdiction  to  grant  an 
injunction  to  stay  proceedings  in  the  probate  court  of  a  state,  in  which  proceedings  a  national 
bank  has  been  summoned  under  a  state  statute  to  produce  its  books  of  accouut  and  deposit 
and  disclose  the  names  of  its  depositors  and  the  amount  of  deposits.  First  Nat.  Bank  of 
Youngstown  v.  Hughes,  6  Fed.  R.,  737. 

g  404.  When  a  sheriff  attempts. by  violence  to  prevent  a  United  States  marshal  from  per- 
forming his  duties  as  an  officer  of  the  federal  courts,  a  writ  of  injunction  will  issue  from  such 
cooitB  to  reatrain  the  sheriff.    Crane  v,  McCoy,  1  Bond,  428. 

§  406.  The  indorser  of  a  promissory  note  sued  the  maker  in  a  state  court.  The  defendant 
then  brought  a  bill  in  equity  in  another  state  court  to  enjoin  the  p-aintiff  from  proceeding. 
This  was  removed  into  the  federal  court  and  an  injunction  granted.  Held,  that  the  federal 
court  could  not  enjoin  proceedings  in  a  state  court,  and  the  decree  was  reversed.  Diggs  v, 
Wolcott,»4Cr.,  179. 
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§406.  lijaiictioii  hj  state  as  agrainst*  mandamus  Trom  federal  coart— When  a  federal 
court  has  issued  a  mandamus  to  state  offioere  to  perform  certain  acts,  it  will  also  punish  them 
for  contempt  if  they,  in  obedience  to  an  injunction  from  a  state  court,  refuse  to  perform  those 
acts.    United  States  t;.  Supervisors  of  Lee  County,*  9  Int.  Rev.  Rec.,  25. 

§  407.  A  town  issued  bonds  to  aid  a  railroad  and  levied  a  tax  to  pay  them.  A  bondholder 
obtained  judgment  in  the  circuit  court  of  the  United  States,  and  sued  out  a  mandamus  to 
compel  the  town  to  pay  the  judgment.  To  this  the  town  returned  that  an  injunction  had 
been  issued  by  the  state  court  to  prevent  their  paying  the  judgment.  This  return  was  upheld 
by  the  circuit  court,  but  the  decision  was  reversed  by  the  supreme  court,  on  the  ground  that 
a  state  court  could  not  interfere  with  the  enforcement  of  a  judgment  of  a  federal  court. 
United  States  t;.  Council  of  Keokuk,  6  Wall.,  515. 

g  408.  Where  a  county  issued  bonds  to  help  a  railroad,  and  authorized  a  tax  to  pay  inter- 
est, and  a  bondholder  brought  suit  for  interest  in  the  United  States  circuit  court,  and  got 
judgment,  and  obtained  a  mandamus  to  the  county  officers  to  levy  a  tax  to  pay  the  judg- 
ment, it  was  held  that  an  injunction  by  a  state  court  on  the  county  officers,  forbidding  them 
to  levy  the  tax  because  the  vote  authorizing  it  was  illegal,  was  no  defense  to  them  for  not 
obeying  the  mandamus.    Supervisors  v,  Durant,  9  Wall.,  417. 

g  400.  When  judgments  have  been  recovered  in  the  United  States  circuit  court  against  a 
county  on  bonds  issued  by  the  county  to  assist  a  railroad,  a  mandamus  will  issue  from  the 
court  to  the  county  officers  to  levy  and  collect  taxes  to  satisfy  the  judgment.  If  it  appears 
that,  from  public  excitement  or  disturbance,  they  are  unable  to  collect  the  tax,  the  court  will 
empower  the  United  States  marshal  to  perform  the  same  duties.  No  injunction  by  the 
state  courts  can  prevent  the  execution  of  this  order.  United  States  v.  Muscatme  County, 
2  Abb.,  58. 

8  410.  Mandamus  by  federal  eoart  upon  county  officers.— When  a  federal  court  issues  a 
mandamus  requiring  county  officers  to  levy  and  collect  a  tax,  they  will  be  in  contempt  if 
they  do  not  collect  such  tax,  though  a  state  court  has  given  a  decree  annulling  the  levy  made 
by  them.     United  States  t;.  Silverman,  4  Dill.,  226. 

§411.  Habeas  corpus  by  state  court  where  one  Is  confined  under  federal  aathority, 
and  vice  versa,—  When  the  return  on  a  writ  of  habeas  corpus  issued  by  a  state  judge  shows 
that  the  prisoner  is  lawfully  detained  uuder  federal  authority,  the  state  judge  cannot  dis- 
charge the  prisoner ;  the  federal  authority  in  such  case  is  paramount  to  that  of  the  state. 
Norris  t;.  Newton,  5  McL.,  97.    See  §j^  382-338. 

§  412.  When  a  person  is  kept  in  confinement  as  a  soldier  of  the  United  States  army,  by  the 
proper  officer  of  that  army,  a  state  court  has  no  authority  to  inquire  into  the  validity  of  the 
enlistment  by  which  he  became  a  member  of  that  army ;  but  if  these  facts  are  returned  upon 
a  writ  of  habeas  corpus  sent  out  by  the  state  court,  that  court  should  upon  this  return  dis- 
miss the  application  and  leave  the  prisoner  to  the  federal  authorities.  Tarble*s  Case,  13  Wall., 
401. 

§  418.  Where  the  courts  of  the  United  States  and  of  a  state  have  concurrent  jurisdiction, 
the  court  which  first  take  jurisdiction  keeps  it.  A  person  confined  by  the  United  States 
court,  under  due  process,  cannot  be  liberated  on  habeas  corpus  issued  from  a  state  court. 
United  States  v.  Doss,*  11  Am.  L.  Reg.  (N.  S.).  320. 

§  414.  A  state  court  issued  a  writ  of  habeas  corpus  for  an  enlisted  soldier  in  the  federal 
army.  His  commander  returned  that  he  kept  the  soldier  under  authority  of  the  United 
States.  The  state  court,  however,  proceeded  to  try  the  enlistment,  declared  it  invalid,  and 
ordered  the  commander  to  discharge  the  soldier.  He  refused  to  do  so  and  was  arrested  for 
contempt  by  the  state  court.  On  application  by  him  to  the  United  States  district  court  on 
habeas  corpus^  that  court  held  that  the  state  court  had  no  jurisdiction  over  the  case,  and  that 
when  the  return  showed  that  the  soldier  was  held  under  the  laws  of  the  United  States,  that 
should  have  been  adjudged  a  sufficient  authority  to  keep  him.     In  re  Farrand,  1  Abb.,  141. 

§  415.  A  United  States  marshal  and  a  district  attorney  were  imprisoned  by  a  state  court  for 
contempt  in  not  delivering  certain  ballot-boxes,  polling  lists  and  other  paraphernalia  of  elec- 
tions to  the  court  when  ordered.  The  officers  held  this  property  by  order  of  the  circuit  court, 
as  part  of  the  subject-matter  of  suits  for  illegal  voting,  then  pending  in  the  circuit  court. 
It  was  held  that  under  section  758  of  the  United  States  Revised  Statutes,  the  officers  were 
entitled  to  be  discharged  on  writ  of  habeas  coi'pus  from  the  circuit  court  Ex  parte  Turner, 
8  Woods,  604. 

§  416.  If  a  person  is  held  in  custody  under  the  laws  of  a  state,  he  cannot  be  released  from 
that  custody,  if  it  is  lawful,  by  a  habeas  corpus  from  a  federal  court.  Norris  v.  Newton,*  7 
West  L.  J.,  521. 

S  417.  By  act  of  congress  of  22d  March,  1833,  the  judges  of  the  district  court  may  issue  a  writ 
of  habeas  corpus  in  all  cases  where  a  prisoner  in  jail  is  committed  for  an  act  done  in  pursuance 
of  a  law  of  the  United  States.    Htld^  that  under  this  act  a  writ  would  issue  to  the  constable  of 
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a  Btate  who  had  a  TJnlMI  SMtas  snriMl  vader  atvnt  for  Tlolence  offered  to  a  negro  in 
order  to  arrest  him  under  the  fugitive  slave  law.    Ex  parte  Jenkins,  2  WalL  Jr.,  633. 

§  418.  Jarlsdictlon  of  federal  coart  where  there  is  a  eonourrent  jurisdiction  in  state 
eonrt  not  exerelsed.— If  a  case  is  brought  before  a  federal  court  over  which  it  has  complete 
jurisdiction,  the  fact  that  a  state  court  has  ooDcurrent  jurisdiction  will  not  authorize  the  fed- 
eral court  to  decline  jurisdiction.  Tobey  v.  County  of  Bristol,  8  Story,  818  (Arbitration, 
^«3-71). 

§  419.  The  federal  courts  may  take  jurisdiction  of  the  accounts  of  executors,  as  courts  of 
equity,  in  a  proper  case,  although  a  probate  court  of  a  state  has  jurisdiction  of  similar  cases, 
provided  the  subject-matter  of  the  case  in  question  has  not  already  been  brought  before  the 
state  court.    Allen  v,  Allen,*  14  Leg.  Int.,  148. 

§  420.  The  fact  that  the  orphans*  court  in  Pennsylvania  has  by  law  an  equity  jurisdiction 
over  certain  accounts,  etc.,  exclusive  of  all  other  courts  of  the  state,  does  not  take  away  the  con- 
current jurisdiction  of  the  circuit  court  as  a  court  of  equity  over  the  same  matters.  Allen  v, 
Allen,*  3  Wall.  Jr..  24a 

§  4S1 .  When  a  citizen  of  one  state  brings  a  bill  in  equity  in  the  circuit  court,  as  a  cred- 
itor of  a  partnership,  against  the  representatives  of  a  deceased  partner,  to  compel  an  account 
of  the  partnership  property,  and  for  the  appointment  of  a  receiver  to  take  possession  of  the 
property,  the  fact  that  the  probate  court  in  which  such  representatives  are  settling  the  estate 
has  full  jurisdiction  to  settle  all  the  partnership  accounts,  does  not  compel  the  non-resident 
creditor  to  abandon  his  bill  in  the  federal  court,  and  pursue  his  claim  in  the  state  court.  Fiske 
V.  Gould,  Id  Fed.  R,  873. 

g  432.  The  jurisdiction  of  the  circuit  court  to  appoint  a  receiver  of  an  insolvent  insurance 
company  upon  a  bill  brought  by  a  citizen  of  another  state  is  not  defeated  by  the  fact  that  a 
bill  for  the  same  purpose  has  been  filed  by  another  creditor  in  the  state  court,  but  not 
brought  to  issue,  nor  by  a  bill  made  out  but  not  filed  in  the  state  court,  by  a  trustee  to  whom 
the  company  has  conveyed  all  its  property  in  trust  for  creditors.  Buck  v.  Piedmont,  etc., 
Ins.  Co.,  4  Fed.  R.,  851. 

§  428.  An  action  was  brought  by  non-residents  of  the  state,  in  the  circuit  court,  against 
receivers  of  a  railroad  appointed  by  a  state  court,  to  enforce  liens  on  rolling  stock  and  earn- 
ings pledged  by  the  receivers.  In  the  decree  of  the  state  court  authorizing  the  pledging,  it 
was  provided  that,  in  case  of  default  by  the  receivers,  the  holders  of  the  notes  might  apply 
to  that  court  for  a  summary  order,  and  this  part  of  the  decree  was  printed  on  the  notes. 
Held,  that  there  was  nothing  in  the  fact  that  a  party  might  apply  to  the  state  court  to  pre- 
vent him  from  applying  to  the  circuit  court ;  and  that  the  fact  that  property  was  being  ad- 
ministered in  state  proceedings  did  not  prevent  citizens  of  other  states  from  proceeding  in 
a  federal  court  to  establish  claims  and  obtain  relief  where  entitled  to  it.  Oris  wold  v.  Central 
Vermont  R.  Co.,*  9  Fed.  R.,  797. 

§  424.  In  an  equity  cause  brought  in  a  federal  court,  that  court  will  keep  its  jurisdiction  if 
it  has  cognizance  of  the  subject-matter,  although  the  state  court  may  have  concurrent  juris- 
diction, if  the  matter  was  first  laid  before  the  federal  court.  In  its  equity  proceedings  the 
federal  court  is  not  governed  by  the  laws  and  practice  of  the  state  where  it  is  sitting,  but  by 
the  rules  of  chancery.    Burt  v.  Keyes,*  8  West.  L.  Mo.,  294. 

§425.  The  circuit  court  of  the  United  States  has  jurisdiction  of  a  bill  in  equity  to  reopen 
an  account  in  a  probate  office  in  another  state,  although  by  the  state  law  exclusive  authority 
over  probate  accounts  is  given  to  the  probate  court  The  only  test  of  the  equity  jurisdiction 
of  a  federal  court  is  whether  or  not  the  law  side  of  the  court  affords  a  plain,  adequate  and 
complete  remedy.    Payne  v.  Hook,  7  Wall.,  425. 

§  42G.  The  federal  courts  have  jurisdiction  of  a  suit  by  a  legatee  against  an  administrator 
co-extensive  with  the  jurisdiction  of  courts  of  equity,  although  a  state  court  may  have 
concurrent  jurisdiction  of  the  same  coses.     Pratt  v.  Northam,  5  Mason,  105. 

§  427.  The  circuit  court  has  concurrent  jurisdiction  with  the  probate  court  to  enforce 
against  an  executor  the  payment  of  a  judgment  obtained  against  the  testator  in  his  life-time, 
and  subsequently  sued  upon  in  such  circuit  court,  and  judgment  obtained  thereon  against  the 
executor.    Chapman  v.  Borer,*  1  McC,  50. 

§  428.  Where  gait  In  federal  coart  does  not  interfere  with  salt  In  state  court  teaching 
same  matter. —  When  a  federal  court  has  before  it  a  suit  which  touches  the  same  subject- 
matter  as  a  suit  before  a  state  court  of  concurrent  jurisdiction,  if  the  federal  court  can  make 
a  full  disposition  of  the  case  before  it,  without  disturbing  the  possession  of  the  state  court,  or 
its  control  over  the  subject-matter  of  the  suit,  it  will  retain  jurisdiction  of  the  case.  An- 
drews V.  Smith,  19  Blatch.,  101. 

§  429.  Although  where  a  United  States  court  and  a  state  court  have  concurrent  jurisdic- 
tion, the  court  which  first  acquires  jurisdiction  of  the  subject-matter  will  retain  it,  yet  if 
the  other  coart  can  proceed  without  interfering  with  the  possession  or  jurisdiction  of  the 
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first  court,  it  will  do  so  and  will  not  dismiss  the  case  before  it  Logan  v,  Greenlaw,  13  Fed. 
R.,  18. 

§  480.  When  a  United  States  marshal,  who  had  taken  on  attachment,  in  a  suit  in  the  cir- 
cuit court,  goods  not  belonging  to  the  defendant  named  in  his  process,  was  sued  by  the  owner 
of  the  goods  for  trespass,  and,  after  decision  for  plaintiff,  removed  the  case  to  the  supreme 
court  of  the  United  States  .on  a  writ  of  error,  it  was  there  held  that  the  suit  in  the  state  court 
did  not  interfere  with  the  suit  in  the  federal  court  under  which  the  goods  were  attached. 
Buck  V.  Colbath,  8  Wall..  842. 

§  481.  While  it  is  true  that  when  a  state  court  and  a  faderal  ojurt  have  concurrent  jurisdic- 
tion, the  court  which  first  takes  jurisdiction  will  keep  it,  yet  when  a  suit  is  brought  in  a  fed- 
eral court,  affecting  a  right  to  property  which  is  in  the  possession  of  the  state  court,  in 
process  of  litigation,  but  not  affecting  the  possession  of  the  property,  the  federal  court  will 
settle  such  right  and  not  compel  the  parties  to  go  to  the  state  court.  Mercantile  Trust  Co.  t;. 
Lamoille  Valley  R.  Co.,  16  Blatch.,  826. 

§  43i.  Revisory  jurisdiction  of  federal  court  orer  state  court— A  federal  court  cannot 
revise  errors  in  the  orders  and  findings  of  a  state  court,  if  that  court  hod  jurisdiction  of  the 
subject-matter  of  the  case  before  it  and  of  the  parties.    Colt  v.  Colt,  19  Blatch.,  465. 

§  488.  The  circuit  court  of  the  United  States  will  not  review  the  decisions  of  a  state  court 
of  general  jurisdiction  which  has  decided  a  cause  properly  brought  before  it,  and  of  which  it 
had  jurisdiction  both  as  to  parties  and  subject-matter.     Randall  v,  Howard,  2  Black,  587. 

g  431.  A  federal  court  will  never  review  the  judgment  of  a  state  court  upon  a  case  prop- 
erly before  it  and  of  which  it  has  jurisdiction,  merely  because  the  party  asking  for  review 
declares  the  judgment  to  be  contrary  to  some  state  law.  Nor  have  the  federal  courts  jurisdic- 
tion over  the  settlement  of  insolvencies  in  the  state  courts.    Adams  v.  Preston,  23  How.,  483. 

§  48o.  Except  as  specially  enacted  by  congress,  the  state  and  federal  courts  are  entirely  in- 
dependent of  each  other,  and  one  cannot  enjoin  or  restrain  the  proceedings  of  the  other.  In- 
stances where  a  federal  court  has  a  revisory  jurisdiction  of  state  court  proceedings  are  where 
a  state  court  decides  against  the  validity  of  some  law  or  treaty  of  the .  United  States,  or  in 
suits  between  citizens  of  different  states.    Rogers  v.  Cincinnati,  5  McL.,  339. 

§  486.  Annulling  a  will. — The  circuit  court  of  California  will  not  entertain  a  bill  to  annul 
a  will  and  its  probate  on  the  ground  of  forgeiy,  the  probate  court  of  California  which  granted 
the  probate  having  had  full  power  to  gnmt  the  relief  sought  here,  while  the  proceedings  insti- 
tuted for  proving  the  will  were  pending  and  for  a  year  afterwards.  Case  of  Broderick*s  Will, 
21  Wall.,  503. 

§  437.  Between  federal  and  federal. —  If  a  vessel  seized  by  the  marehal  of  one  district  is 
wrongfully  seized  and  taken  into  another  district,  and  is  there  seized  by  the  marshal  of  that 
district,  the  second  seizure  is  void  and  the  court  will  order  the  vessel  returned.  The  Brig 
Joseph  Gorham,*  2  N.  Y.  Leg.  Obs.,  888. 

§  438.  This  court  has  power  to  prohibit  a  non-resident  plaintiff  from  proceeding  against  a 
defendant  resident  within  the  state,  in  the  federal  courts.  It  seems  that  it  would  not  exer- 
cise such  authority  over  a  state  court    City  Bank  of  New  York  v,  Skelton,  2  Blatch.,  26. 

§  489.  The  pendency  of  a  prior  suit  in  another  jurisdiction  is  not  a  bar  to  a  subsequent  suit 
in  a  circuit  court  or  in  the  court  below,  even  though  the  two  suits  are  for  the  same  cause  of 
action.    Stanton  v.  Embrey,  8  Otto,  551  (Att'ys,  §§  226-231). 

§  440.  If  a  suit  is  pending  in  a  circuit  court  of  the  United  States  against  one  who  is  de- 
dared  a  bankrupt  under  the  national  bankrupt  act,  such  adjudication  does  not  oust  the 
jurisdiction  of  the  circuit  court,  if  it  has  proper  jurisdiction  of  the  parties,  the  subject- 
matter  and  the  controversy.    Burbank  v,  Bigelow,  2  Otto,  181. 

g  411.  On  a  libel  in  admiralty  to  enforce  a  maritime  lien,  it  was  held  that  proceedings  in 
voluntary  bankruptcy,  which  had  previously  been  instituted  in  another  district,  were  no  bar 
to  the  jurisdiction  of  this  court,  the  lien  sought  to  be  enforced  having  been  created  prior  to 
the  petition,  and  the  vessel  not  having  been  taken  into  the  possession  of  the  court  in  bank- 
ruptcy.   The  Ironsides,  4  Biss.,  518. 

§  442.  A  decree  of  foreclosure  was  rendered  in  the  district  court  of  Wisconsin  while  pos- 
sessing circuit  court  powers.  Later,  in  the  same  year,  the  act  of  July  15,  1882,  established  a 
circuit  court  in  that  district,  and  deprived  the  district  court  of  circuit  court  powers.  The 
marshal  made  his  return  of  sale  to  the  circuit  court  in  October,  1862.  In  January,  1868,  the 
court  set  aside  the  sale  and  ordered  another.  March  3«  1863,  congress  authorized  district 
courts,  when  they  had  rendered  final  judgments  or  decrees  as  circuit  courts  prior  to  July  15, 
1862,  to  issue  writs  of  execution,  etc.,  to  enforce  such  judgments  or  decrees.  The  marahal 
made  a  second  sale  in  April,  1863,  and  made  his  return  to  the  district  court.  On  the  refusal 
of  an  application  in  the  circuit  court  for  a  rule  to  have  the  return  made  to  that  court,  it  was 
held  by  the  supreme  court  that,  by  a  proper  construction  of  the  act  of  March  3,  1868,  the 
powers  conferred  on  district  courts  were  only  such  as  were  necessary  to  control  the  miniate- 
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rial  duties  of  officers  in  the  execution  of  final  powers;  that  the  act  of  confirming  or  setting 
aside  a  sale  involved  the  exercise  of  judgment,  and  hence  was  not  within  the  powers  given 
the  district  courts.    Milwaukee  B  Co.  v^  Soutter,*  6  WalL,  660. 

8  448.  Law  and  equity.—  Courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction 
of  fraud.    Bussell  v.  Clark,  7  Cr.,  89;  Swayze  v.  Burke,  12  Pet.,  23. 

§  444.  A  party  defeated  in  a  suit  at  law  cannot,  by  merely  charging  fraud  upon  his  oppo- 
nents, obtain  a  trial  in  equity  on  the  ground  that  courts  of  equity  have  concurrent  jurisdiction 
with  courts  of  law  in  matter  of  fraud,  since  in  cases  of  concurrent  jurisdiction  the  court 
first  taking  cognizance  of  the  case  must  determine  it  conclusively.  Smith  v,  M^Iver,*  0 
Wheat.,  583. 

§44o.  Mise^laneons.— Where  several  parties  set  up  conflicting  claims  to  property,  with 
which  a  special  tribunal  may  deal  as  between  one  party  and  the  government,  regardless  of  the 
rights  of  others,  the  latter  may  come  into  the  ordinary  courts  of  justice  and  litigate  the  con- 
flicting claims.     Garland  v,  Wynn,  20  How.,  7. 

§  446.  The  circuit  court  judges  feel  obliged  to  follow  not  only  previous  decisions  in  their 
own  circuit  in  cases  similar  to  the  one  before  them,  but  decisions  of  other  circuits  in  similar 
cases.    Goodyear  Dental  Vulcanite  Co.  v.  Willis,  1  Flip.,  890. 

S^  447.  It  is  a  rule  absolutely  necessary  to  be  observed  by  courts  who  have  a  concurrent 
jurisdiction,  that  in  all  cases  where  the  jurisdiction  of  a  court  and  the  right  of  a  plaiutiff  to 
prosecute  his  suit  in  it  have  once  attached,  that  right  cannot  be  taken  away  by  proceedings 
in  another  court.    Orton  v.  Smith.  18  How.,  265. 

g  448.  As  between  two  courts  of  concurrent  jurisdiction,  e.  gr.,  two  circuits  of  the  United 
States  circuit  court,  the  court  which  first  acquires  jurisdiction  of  the  subject-matter  will 
retain  it,  and  another  court  will  not  interfere.  Davis  v.  Life  Association  of  America,  11  Fed. 
B.,  788w 

8.  Affected  hy  JudgmenU  of  Other  Courts, 

8maiAaY  —  Erroneous  Judgments  binding,  %  4i9,— Presumptions  of  jurisdiction,  %%  450, 
41^1.'— Errors  to  be  corrected  by  same  court,  %  462,— Jurisdiction  may  be  inquired  into, 
§  A^— Failure  through  defective  service,  §  454,—  Failure  through  want  of  parties,  §  455.— 
Judgment  to  be  reversed  only  in  same  court,  g  456.—  Jurisdiction  dependent  on  the  record, 
§g  457,  458.—  Sujjlcient  record,  §  459.—  General  and  limited  jurisdiction,  §  490.— Decision 
upon  the  jurisdiction  binding  everywhere,  g  461. — Erroneous  judgment  of  competent 
court,  g  463.—  Decree  of  orphans*  court,  g  468.—  Acts  beyond  the  jurisdiction  are  void, 
g  464,— Judgment  without  opportunity  to  be  heard,  gg  465-467. 

g  449.  Where  a  court  has  jurisdiction  of  a  cause,  all  its  proceedings,  however  erroneous, 
are  valid  until  reversed  in  some  direct  proceeding.    Harvey  v.  Tyler,  g§  468-474. 

g  4&0.  In  case  of  proceedings  of  courts  of  general  jurisdiction,  all  presumptions  not  incon- 
■istent  with  the  record  are  adjudged  in  favor  of  jurisdiction.    Ibid, 

g  4«1.  When  new  powers,  conferred  by  statute,  are  to  be  brought  into  exercise  in  the  usual 
form  of  common  law  or  chancery  proceedings,  the  same  presumptions  will  be  made  in  favor 
of  jurisdiction,  but  new^powers  may  be  conferred  to  be  exercised  in  a  special  manner,  in 
which  the  order  or  judgment  must  be  supported  by  a  record  showing  affirmatively  that  the 
court  had  jurisdiction.    IIM, 

g  468.  Where  proceedings  in  another  court  are  collaterally  drawn  in  question,  and  it 
mppeaoB  from  the  record  that  the  court  had  jurisdiction,  the  judgment  of  that  court  is  con- 
dosive  until  reversed,  and  any  errors  may  be  corrected  only  in  the  same  or  in  an  appellate 
conn.    Thompson  v,  Tolmie,  ^  475-479. 

g  468.  The  jurisdiction  of  any  court  may  be  inquired  into  where  a  right  or  benefit  is  claimed 
under  its  proceedings.    Gray  v,  Larrimore,  g§  480-485. 

g  4M.  Where  a  defendant  resided  in  another  state,  and  the  statute,  as  to  service  by  publi- 
catkm,  was  not  strictly  followed,  the  court  was  without  jurisdiction.    Ibid. 

g  4o6.  In  a  suit  to  settle  the  affairs  of  a  partnership,  all  the  legal  representatives  of  a  deceased 
partner  are  necessary  parties,  and  a  decree  determining  their  rights  was  held  invalid  as  to  all, 
when  it  appeared  that  one  of  them  was  not  within  the  jurisdiction  of  the  court    Ibid. 

g  4§A.  A  proceeding  between  the  original  parties  to  a  suit  in  a  state  court  to  set  aside  a 
judgment  on  the  g^unds  that  defendant  was  not  served  with  notice,  and  that  he  had  been 
discharged  as  a  bankrupt,  must,  according  to  the  Louisiana  code,  and  according  to  common 
law  practice,  be  brought  in  the  same  court.  A  federal  court  could  not  entertain  jurisdiction 
of  such  a  proceeding,  were  it  removed  thither,  although  the  parties  were  citizens  of  different 
states.    Banow  v.  Hunton,  gg  486-488. 
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§  457.  Where  the  averments  of  citizenBhip  were  sufficient  to  give,  the  federal  court  juris- 
diction, and  under  a  judgment  in  the  case  the  marshal  made  a  sale  of  property,  the  purchas- 
er's title  cannot  be  invalidated  by  proof  in  collateral  proceedings  that  the  averments  were 
untrue,  so  that  the  court  had  not  jurisdiction.    Erwin  v,  Lowry,  §§  489-495. 

§  458.  While  the  record  of  a  judicial  sale  must  show  strict  compliance  with  prescribed 
forms,  it  is  sufficient  if  it  appear  that  the  debtor  by  his  conduct  estopped  himself  from  future 
objection.    Ibid. 

§  459.  Where  a  court  had  power  to  order  the  sale  of  a  decedent's  estate,  and  the  record 
shows  that  a  petition  was  filed  for  this  purpose,  and  sets  out  the  order  of  court  granting  the 
petition,  hel<L  that  this  was  a  binding  adjudication,  establishing  the  existence  of  all  facts 
necessary  to  support  the  jurisdiction  of  the  court  in  the  particular  case.  Grignon  v.  Astor, 
gg  496-500. 

§  460.  A  court  which  is  competent  by  its  own  constitution  to  decide  upon  its  own  jurisdic- 
tion, and  to  render  judgment  without  setting  out  the  facts  and  evidence  on  which  it  is  based, 
is  a  court  of  general  jurisdiction,  whose  decisions  ai-e  conclusive,  except  in  an  appellate  court. 
A  court  of  special  or  limited  jurisdiction  is  one  which  is  so  constituted  that  its  judgment  may- 
be looked  through  for  the  facts  and  evidence  to  support  it,  and  in  such  courts  every  requisite 
for  jurisdiction  and  its  lawful  exercise  must  appear  on  the  face  of  the  proceedings.    IbidL 

§  461.  In  a  suit  upon  a  foreign  judgment,  though  ordinarily  the  jurisdiction  of  the  foreign 
court  may  be  inquired  into,  and  the  validity  of  the  service  of  process  examined,  yet  if  it 
appear  that  this  question  was  expressly  raised  and  finally  decided  in  the  foreign  court,  the 
parties  are  bound  by  such  decision  on  the  principle  of  res  adjndicatcL  Moch  v.  Insurance  Co., 
§§  501-507. 

g  462.  The  inferior  court  of  common  pleas  of  New  Jersey  having  general  jurisdiction  in 
cases  of  treason  was  not  technically  an  inferior  court,  and  its  judgment  confiscating  lands, 
though  evidently  erroneous,  is  binding  until  reversed.    Kempe  v.  Kennedy,  §^  508,  509. 

§  468.  A  decree  of  the  orphans*  court  in  Pennsylvania  confirming  a  guardian's  accounts  is 
conclusive,  and  a  bar  to  a  bill  in  equity  asking  an  account  in  any  other  court.  Blount  r. 
Darrach.  g§  510-518. 

§  464.  When  a  court  obtains  jurisdiction  over  specific  property  of  a  non  resident  defendant 
by  publication,  its  jurisdiction  is  limited  to  that  property,  and  a  grant  of  execution  to  be 
levied  upon  other  property  of  defendant,  or  a  sherifiTs  sale  of  other  property  under  such  ex- 
ecution, is  an  absolutely  void  act.    Boswell  v,  Otis,  §§  514,  515. 

§  465.  A  judgment  rendered  against  a  party  without  giving  him  an  opportunity  to  be  heard 
is  wholly  void.    Windsor  t\  McVeigh,  §,S  516-519. 

§  466.  A  notice  to  appear  implies  the  right  so  to  do,  and  a  denial  of  the  latter  renders  the 
notice  ineffectual.    Ibid. 

§  467.  Jurisdiction  is  the  power  to  hear  and  determine,  not  to  determine  without  hearing ; 
and  the  jurisdiction  acquired  by  seizure  in  proceedings  in  rem  does  not  give  the  right  to  con- 
demn without  further  proceedings.    IbidU 

[Notes.—  See  §§  520-567.] 

HAltVEY  V,  TYLER. 
(2  Wallace,  828-849.     1864) 

Statement  of  Facts. —  Tyler  brought  ejectment  gainst  Harvey  in  the  dis- 
trict court  for  the  western  district  of  Virginia,  to  recover  one  hundred  thou- 
sand acres  of  land  formerly  included  within  Kanawha  county,  but  now  partly 
in  the  newly  created  Mason  county.  The  defense  was  that  the  title  was  for- 
feited for  non-payment  of  taxes  and  had  vested  in  accordance  with  a  Virginia 
statute  in  the  trustees  of  the  literary  fund.  Plaintiff  claimed  that  the  for- 
feiture was  relieved  by  certain  orders  of  the  Kanawha  county  court,  exoner- 
ating the  land,  by  virtue  of  a  power  conferred  upon  it  by  a  certain  statute. 
Plaintiff  had  judgment  in  the  court  below. 

Opinion  by  Mb.  Justice  Miller. 

This  case  has  been  twice  argued  before  this  court.  It  involves  the  title  to  a 
hundred  thousand  acres  of  land.  The  oral  argument  has  been  able  on  both 
sides;  but  the  manner  in  which  the  record  brings  the  case  before  us  is  one 
which  we  have  repeatedly  condemned,  and  which  has  sometimes  precluded  us 
from  the  consideration  of  points  relied  on  by  counsel  as  error. 
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§  468.  Excq^iums  to  the  instructions  of  the  presiding  judge  nmst  he  made 
specijicaUy, 

It  is  a  fair  inference  from  the  bill  of  exceptions  that  each  of  the  three  series 
of  instructions  refused  was  prayed  and  excepted  to  as  a  whole.  If  so,  the  pro- 
ceeding was  not  only  a  clear  violation  of  a  rale  of  this  court,  but  if  any  prop- 
osition in  the  series  ought  to  have  been  rejected,  then  the  court  did  not  err  in 
refusing  the  prayer,  although  there  might  have  been  propositions  in  the  series, 
which,  if  asked  separately,  ought  to  have  been  given.  The  exception  is  a  gen- 
eral one  to  the  refusing  the  prayer  of  the  plaintiffs  in  error,  and  to  the  grant- 
ing the  prayer  of  the  defendants  in  error  Rogers  v.  The  Marshal,  1  Wall., 
644;  Johnston  v.  Jones,  1  Black,  210;  Eule  38  of  the  Rules  of  this  Court. 
.  However  it  might  pain  us  to  see  injustice  perpetuated  by  a  judgment  which 
we  are  precluded  from  reviewing  by  the  absence  of  proper  exceptions  to  the 
action  of  the  court  below,  justice  itself,  and  fairness  to  the  court  which  makes 
the  rulings  complained  of,  require  that  the  attention  of  that  court  shall  be 
specifically  called  to  the  precise  point  to  which  exception  is  taken,  that  it  may 
have  an  opportunity  to  reconsider  the  matter  and  remove  the  ground  of  excep- 
tion. This  opportunity  is  not  given  when  pages  of  instructions  are  asked  in 
one  prayer,  and  if  refused  as  a  whole,  are  excepted  to  as  a  whole.  We  may 
rightfully  expect  of  counsel  who  prepare  cases  for  this  court,  that  they  shall 
pay  some  attention  to  the  rules  which  we  have  framed  for  their  guidance  in 
that  preparation ;  as  well  as  to  those  principles  of  law  referred  to,  which  are 
necessary  to  prevent  the  prayer  that  counsel  has  a  right  to  make  to  the  court 
for  laying  down  the  law  to  the  jury,  from  being  used  as  a  snare  to  the  court, 
and  an  instrument  for  pervertmg  justice.  These  observations,  which  are  of 
daily  application  in  this  court,  are  fully  justified  by  a  record  which  shows  forty- 
six  propositions  asked  of  a  court  at  once,  as  a  charge  to  a  jury. 

In  the  present  case,  while  we  are  relieved  from  the  necessity  of  examining 
the  forty-throe  propositions  asked  by  plaintiffs  in  error  (three  of  the  forty- 
six  were  granted),  we  are  also  relieved  from  any  apprehension  that  this  will 
work  injustice;  because  the  only  three  propositions  asked  and  granted  on  the 
part  of  defendants  in  error,  and  to  which  by  a  little  liberality  we  are  able  to 
bold  the  exceptions  sufficient,  involve  all  the  questions  of  law  which  are  entitled 
to  consideration,  if  not  all  which  were  argued  in  the  case. 

One  branch  of  the  controversy  —  the  one  of  engrossing  importance  —  turns 
upon  the  validity  of  the  orders  made  by  the  county  court  of  Kanawha  county. 
The  court  below  instructed  the  jury  that  these  orders  ^'  did  exonerate  the  taxes 
delinquent  on  the  land  in  controversy  for  the  year  1S31,  and  all  years  prior 
thereto,"  and  it  is  the  soundness  of  this  instruction  which  we  are  first  to 
consider. 

The  plaintiffs  in  error  contend  that  these  orders  are  void,  and  therefore 
nnllities,  because  the  records  of  them  do  not  show  that  several  matters  were 
proven  which  are  essential  to  the  right  of  the  party  to  have  his  lands  thus 
exonerated.  Ten  or  twelve  of  these  omissions  are  urged  as  applicable  to  one 
or  the  other,  or  both,  these  orders;  some  of  which  are  founded  in  misconception 
of  what  the  record  contains;  some  on  the  absence  of  averments  merely  nega- 
tive, such  as  the  failure  to  allege  that  the  land  had  not  been  vested  in  the 
trustees  of  the  literary  fund;  and  all  of  them,  except  one  or  two  which  will  be 
noticed  hereafter,  concern  matters  which  may  well  be  supposed  to  have  been 
sabstantiated  by  proof  before  the  court,  if  we  are  at  liberty  to  make  any  pre- 
sumptions in  favor  of  the  validity  of  the  orders  of  the  courU 
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This  brings  us  to  the  issoe  of  law  in  the  case.  The  plaintiffs  in  error  main- 
tain: 1.  That  the  county  court  which  made  these  orders  is  a  conrt  of  inferior 
and  special  jurisdiction,  and  therefore  every  fact  essential  to  authorize  it  to 
make  such  orders  must  appear  upon  the  record  which  the  court  makes  of  the 
transaction ;  or,  2.  If  the  court  is  not  held  to  be  of  this  inferior  and  special 
character,  that  the  statute  confers  upon  it  in  this  class  of  cases  only  such  spe- 
cial jurisdiction,  and  that  its  orders  are  subject  to  the  same  rule  in  testing  their 
validity. 

It  is  certainly  true  that  there  is  a  class  of  tribunals,  exercising  to  some  ex- 
tent judicial  functions,  of  which  it  may  be  said,  in  the  language  of  Chief 
Justice  Marshall,  that  they  are  ^'  courts  of  a  special  and  limited  jurisdiction, 
which  are  created  on  such  principles  that  their  judgments,  taken  alone,  are  en- 
tirely disregarded,  and  the  proceedings  must  show  their  jurisdiction."  Kempe 
V.  Kennedy,  5  Cranch,  173  (§§  508,  509,  infra). 

§  468a.  County  courts  of  Virginia  are  eourts  of  general  jurisdiction. 

The  first  inquiry,  then,  on  this  subject,  must  be  into  the  character  of  the 
county  court  of  Kanawha  county,  which  rendered  these  judgments  of  exoner- 
ation. The  powers  of  these  courts  in  Virginia  were  originally  conferred  and 
prescribed  by  the  act  of  1793,  and  are  to  be  found  fully  stated  in  section  7  of 
the  act  of  1819.  1  Revised  Code,  246.  *'The  justices  of  every  such  court,  or 
any  four  of  them  as  aforesaid,  shall  and  may  take  cognizance  of,  and  are 
hereby  declared  to  have  power,  authority  and  jurisdiction  to  hear  and  deter- 
mine all  cases  whatsoever  now  pending,  or  which  shall  hereafter  be  brought  in 
any  of  said  courts,  at  common  law  or  in  chancery,  within  their  respective  counties 
and  corporations,  and  all  such  other  matters  as  by  any  particular  statute  is  or 
shall  be  made  cognizable  therein."  Section  8  provides  that  said  courts  shall  be 
holden  four  times  per  year  for  the  trial  "of  all  presentments,  criminal  proseoa- 
tions,  suits  at  common  law,  and  in  chancery,  where  the  sum  or  value  in  contro- 
versy exceeds  $20,  or  four  hundred  pounds  of  tobacco." 

It  is  impossible  to  come  to  any  other  conclusion  from  this  statute  than  that 
the  county  courts  of  Virginia  were  courts  of  general  jurisdiction,  and  were 
inferior  only  in  the  sense  that  their  judgments  might  be  revised  by  some 
appellate  tribunal.  They  were  in  no  sense  courts  of  special  jurisdiction,  and 
were  unlike  county  courts  in  other  states  —  Kentucky,  for  example,  in  reference 
to  which  a  Kentucky  decision  has  been  quoted  to  us  —  which  had  no  common 
law  or  chancery  jurisdiction,  whose  principal  functions  were  ministerial,  in 
reference  to  the  roads,  bridges  and  finances  of  the  county,  to  which  are  some- 
times added  those  judicial  functions  which  relate  to  wills  and  the  administra- 
tion of  the  estates  of  decedents.  These  all  differ  widely  from  the  county  courts 
of  Virginia,  which  have  all  those  powers  of  general  jurisdiction  usually  found 
in  circuit  courts,  courts  of  common  pleas,  courts  of  chancery  and  others  of 
similar  character. 

§  469*  In  courts  of  general  jurisdiction  every  presumption  not  inconsistent 
with  the  record  is  indulged  in  favor  of  jurisdiction. 

In  reference  to  all  these  the  general  rule  is  that  every  presumption  not  incon- 
sistent with  the  record  is  to  be  indulged  in  favor  of  their  jurisdiction;  and 
their  judgments,  however  erroneous,  cannot  be  questioned  when  introduced 
collaterally,  unless  it  be  shown  affirmatively  that  they  bad  no  jurisdiction  of 
the  case.  Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173  (§§  508, 509,  infra) -^  Voor- 
hees  V.  Bank  of  United  States,  10  Pet.,  449;  £x  parte  Watkins,  8  Pet,  193; 
Qrignon  v.  Astor,  2  How.,  319  (§§  496-500,  infra). 
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§  470,  Difference  between  special  and  general  jurisdiction. 

In  regard  to  the  second  proposition,  it  is  not  so  easy  to  determine  in  all  oases 
the  principle  which  is  to  govern.  The  jurisdiction  which  is  now  exercised  by 
the  common  law  courts  in  this  country  is,  in  a  very  large  proportion,  depend- 
ent upon  special  statutes  conferring  it.  Many  of  these  statutes  create,  for  the 
first  time,  the  rights  which  the  court  is  called  upon  to  enforce,  and  many  of 
them  prescribe  with  minuteness  the  mode  in  which  those  rights  are  to  be  pursued 
in  the  courts.  Many  of  the  powers  thus  granted  to  the  court  are  not  only  at 
variance  with  the  common  law,  but  often  in  derogation  of  that  law. 

In  all  cases  where  the  new  powers,  thus  conferred,  are  to  be  brought  into 
action  in  the  usual  form  of  common  law  or  chancery  proceedings,  we  appre- 
hend there  can  be  little  doubt  that  the  same  presumptions  as  to  the  jurisdiction 
of  the  court  and  the  conclusiveness  of  its  action  will  be  made,  as  in  cases  fall- 
ing more  strictly  within  the  usual  powers  of  the  court.  On  the  other  hand, 
powers  may  be  conferred  on  the  court  and  duties  required  of  it,  to  be  exercised 
in  a  special  and  often  summary  manner,  ki  which  the  order  or  judgment  of  the 
court  can  only  be  supported  by  a  record  which  shows  that  it  had  jurisdiction 
of  the  case.  The  line  between  these  two  classes  of  cases  may  not  be  very  well 
defined  nor  easily  ascertained  at  all  times.  There  is,  however,  one  principle 
underlying  aU  these  various  classes  of  cases,  which  may  be  relied  on  to  carry 
OS  through  them  all  when  we  can  be  sure  of  its  application.  It  is,  that 
whenever  it  appears  that  a  court  possessing  judicial  powers  has  rightfully 
obtained  jurisdiction  of  a  cause,  all  its  subsequent  proceedings  are  valid,  how- 
ever erroneous  they  may  be,  until  they  are  reversed  on  error  or  set  aside  by 
some  direct  proceeding  for  that  purpose.  The  only  difiiculty  in  applying  the 
rule  is  to  ascertain  the  question  of  jurisdiction.  Former  adjudications  of  this 
court  have  done  much  to  throw  light  upon  this  difficult  point,  and  to  settle  the 
rules  by  which  it  may  be  determined.  We  will  notice  a  few  of  the  most 
important. 

One  of  the  earliest  is  the  case  of  Kempe  v.  Kennedy,  5  Cranch,  173  (§§  508, 
509,  infra).  Certain  acts  of  the  legislature  of  New  Jersey  confiscated  the 
properly  of  those  who  had  sided  with  Great  Britain  in  the  war  of  the  Revolu- 
tion. They  conferred  the  power  of  ascertaining  that  fact  by  inquest  instead  of 
by  regular  indictment,  in  the  inferior  court  of  common  pleas  of  each  county. 
In  an  action  of  ejectment,  brought  in  the  circuit  court  of  the  United  States  by 
Grace  Kempe,  the  defendants  set  up  a  title  acquired  under  proceedings  thus 
authorized.  In  this  court,  on  error,  it  was  argued  that,  as  to  these  proceed ings, 
the  court  must  be  considered  as  one  of  special  and  limited  jurisdiction.  But 
the  court,  by  Chief  Justice  Marshall,  said:  "This  act"  (the  statute  of  New 
Jersey)  "cannot,  it  is  conceived,  be  fairly  construed  to  convert  the  court  of 
common  pleas  into  a  court  of  limited  jurisdiction  in  cases  of  treason."  "In  the 
particular  case  of  Grace  Kempe,  the  inquest  is  found  in  the  form  prescribed 
by  law,  and  by  persons  authorized  to  find  it.  The  court  was  constituted 
according  to  law;  and  if  an  offense  punishable  by  the  law  had  been  in  fact 
committed,  the  accused  was  amenable  to  its  jurisdiction,  so  far  as  respects  her 
property  in  New  Jersey.  The  question  whether  this  offense  was  or  was  not 
committed,  that  is,  whether  the  inquest  which  was  substituted  for  a  verdict  on 
an  indictment  did  or  did  not  show  that  the  offense  had  been  committed,  was  a 
question  which  the  court  was  competent  to  decide.  The  judgment  was  erro- 
neous, but  it  was  a  judgment,  and  until  reversed  cannot  be  disregarded." 

In  the  case  of  Yoorhees  v.  The  Bank  of  the  United  States,  10  Pet.,  449,  the 
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validity  of  certain  proceedings  in  attachment  were  called  in  question,  on  the 
ground  that  the  record  of  the  court  of  common  pleas,  in  Ohio,  in  which  the  pro- 
ceedings were  had,  did  not  show  certain  steps  which  the  law  required.  The 
defendant  in  the  attachment  proceedings  was  a  non-resident;  yet  his  land  bad 
been  levied  on,  condemned  and  sold,  without  an  affidavit,  without  notice  by 
publication,  without  calling  him  three  times,  at  three  different  terms  of  the 
court,  and  without  waiting  twelve  months  from  the  return  of  the  writ,  before 
the  sale;  all  of  which  are  specially  required  in  the  act  regulating  the  proceed- 
ings. Here  was  a  case  of  special  and  stringent  proceedings  in  rem^  in  the 
absence  of  jurisdiction  over  the  person,  where  material  provisions  of  the  law, 
for  the  protection  of  defendant's  rights,  were  omitted,  so  far  as  the  record 
showed.  ''It  is  contended,"  said  this  court,  '^by  the  counsel  for  plaintiffs  in 
error,  that  all  the  requisitions  of  the  law  are  conditions  precedent,  which  must 
not  only  be  performed  before  the  power  of  the  court  to  order  a  sale,  or  of  the 
auditors  to  execute  it,  can  arise,  but  such  performance  must  appear  in  the  rec- 
ord." This  is  precisely  what  is  contended  for  in  the  case  now  before  us,  and 
the  circumstances  of  this  case  and  of  that  are  remarkably  similar  in  their  rela- 
tion to  the  principles  which  we  are  now  discussing.  The  court  said,  in  reply  to 
this:  ''The  provisions  of  the  law  do  not  prescribe  what  shall  be  deemed  evi- 
dence that  such  acts  have  been  done,  or  direct  that  their  performance  shall 
appear  upon  the  record."  ''We  do  not  think  it  necessary  to  examine  the  rec- 
ord in  the  attachment  suit,  for  evidence  that  the  acts  alleged  to  have  been 
omitted  appear  therein  to  have  been  done.  Assuming  the  contrary  to  be  the 
ease,  the  merits  of  the  present  controversy  are  narrowed  to  the  single  question, 
whether  this  omission  invalidates  the  sala  The  several  courts  of  common  pleas 
of  Ohio,  at  the  time  of  these  proceedings,  were  courts  of  general  jurisdiction, 
to  which  was  added,  by  the  act  of  1805,  the  power  to  issue  writs  of  attach- 
ment, and  order  a  sale  of  the  property  attached,  on  certain  conditions;  no 
objection,  therefore,  can  be  made  to  their  jurisdiction  over  the  case,  the  cause 
of  action,  or  the  property  attached."  '*  There  is  no  principle  of  law  better  set- 
tled, than  that  every  act  of  a  court  of  competent  jurisdiction  shall  b^  presumed 
to  have  been  rightly  done,  till  the  contrary  appears."  "  If  the  defendant's 
objection  can  be  sustained,  it  will  be  on  the  ground  that  this  judgment  is  false, 
and  that  the  order  of  sale  was  not  executed  according  to  law,  because  the  evi- 
dence of  its  execution  is  not  in  the  record.  The  same  reason  would  equally  apply  to 
the  non-residence  of  the  defendant  within  the  state,  the  existence  of  the  debt  due 
the  plaintiff  or  any  other  creditor,  which  is  the  basis  of  the  whole  proceedings." 
In  the  case  of  Thompson  v.  Tolmie,  2  Pet.,  157  (§§  475-479,  iVj/ra),  a  sale  of 
real  estate  by  three  orphans  of  this  city  was  assailed  in  this  court  on  similar 
grounds.  The  court  says:  '' Those  proceedings  were  brought  before  the  court 
collaterally,  and  are  by  no  means  open  to  all  the  exceptions  which  might  be 
taken  on  a  direct  appeal.  They  may  well  be  considered  judicial  proceedings; 
they  were  commenced  in  a  court  of  justice,  carried  on  under  the  supervisory 
power  of  the  court  to  receiving  its  tinal  ratification.  The  general  and  well 
settled  rule  of  law  in  such  cases  is,  that  when  the  proceedings  are  collaterally 
drawn  in  question,  and  it  appears  on  the  face  of  them  that  the  subject-matter 
was  within  the  jurisdiction  of  the  court,  they  are  voidable  only."  '*  If  there 
is  a  total  want  of  jurisdiction,  the  proceedings  are  void  and  a  mere  nullity,  and 
confer  no  right  and  afford  no  justification,  and  may  be  rejected  when  collat- 
erally drawn  in  question."  Both  these  latter  cases  are  cited,  reaffirmed  and 
the  doctrine  amplified  in  Grignon  v.  Astor,  2  How.,  319  (§§  496-500,  infra). 
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§471.  AppliooUion  of  foregoing  principles. 

The  application  of  these  principles  to  the  case  before  us  will  be  very  obvious 
npoD  a  slight  examination  of  sections  21  and  22  of  the  act  of  1831,  which  eon- 
fers  on  the  coanty  courts  the  power  to  exonerate  lands  from  delinquent  taxes* 
We  have  already  seen  that  they  are  courts  of  general  jurisdiction.  These  seo* 
tions  authorize  them,  when  certain  facts  are  proved  by  the  owner  of  the  land^ 
^'to  render  judgment  in  favor  of  such  person  exonerating  the  land;"  ^^but  no 
judgment  shall  be  rendered  except  in  the  presence  of  the  attorney  for  the  com- 
monwealth, or  some  other  attorney  appointed  by  the  court  to  defend  the  intep- 
est  of  the  commonwealth.  If  the  application  shall  fail,  judgment  shall  be 
rendered  against  the  applicant,  and  he  shall  be  adjudged  to  pay  costs."  Kow 
here  are  all  the  usual  accompaniments  of  a  judicial  proceeding  —  a  court  of 
competent  jurisdiction,  parties  plaintiff  and  defendant,  namely,  the  applicant 
and  the  state;  a  subject-matter  of  consideration,  to  wit,  the  exoneration  of  the 
land  from  delinquent  taxes,  and  a  judgment  of  the  court,  either  establishing 
sQcb  exoneration  or  that  the  claim  to  it  is  not  a  rightful  claim,  and  in  either 
case  conclusive  of  that  claim.  Care  is  taken  that  the  commonwealth  shall  be 
represented  by  capable  counsel;  and  the  only  fact  required  by  the  act  to  appear 
on  the  record  is  the  presence  of  such  counsel.  That  the  appearance  of  this 
fact  on  the  record  is  made  the  only  one  essential  to  the  validity  of  the  jadg- 
ment  is  strong  evidence  that  the  other  facts  on  which  the  judgment  of  the 
court  may  depend  need  not  so  appear. 

The  transcripts  of  the  judgments  of  exoneration  produced  in  this  case  show 
that  there  were  proper  parties  before  the  court;  that  the  subject-matter  of  the 
exoneration  of  the  land  from  delinquent  taxes  was  before  it,  and  that  it  ren- 
dered judgments  exonerating  it  from  all  delinquent  taxes.  Can  it  be  required 
to  give  validity  to  these  judgments  that  the  record  shall  show  that  every  fact 
was  proved  upon  which  the  judgment  of  the  court  most  be  supposed  to  restf 
Such  a  ruling  would  overturn  every  decision  made  by  this  court  upon  that  olas^ 
of  cases,  from  that  of  Kempe  v.  Kennedy,  already  referred  to,  down  to  the 
present  time. 

§  47  2.  SUUutea  are  construed  to  operate  prospectively^  unless  a  contrary  mieni  is 
apparent 

It  is  urged  that  the  twenty-second  section  of  the  act  of  1831  was  not  in- 
tended to  confer  the  right  of  exoneration  as  to  taxes  delinquent  after  the  pas- 
sage of  the  act  If  this  were  true,  we  do  not  feel  sure  that,  under  the  principles 
jast  considered,  it  could  invalidate  the  judgment  of  the  court.  It  would  be  a 
mistake  as  to  the  law,  which  would  make  the  judgment  erroneous;  but  would 
it^  therefore,  be  void  ?  We  do  not,  however,  concur  in  this  construction  of  the 
act.  There  is  nothing  in  its  language  which  limits  this  relief  to  past  delin* 
qaency,  and  it  is  a  rule  of  construction,  that  all  statutes  are  to  be  consid- 
ered prospective,  unless  the  language  is  express  to  the  contrary,  or  there  is  a 
necessary  implication  to  that  effect.  The  power  of  the  court  over  this  sub- 
ject, it  is  true,  is  limited  in  point  of  duration  to  three  years;  but  that  period 
extends  beyond  the  time  when  the  taxes  for  the  year  1831  would  become  de- 
linquent, and  would,  therefore,  seem  to  em  brace  them  unless  expressly  excluded. 
The  third  section  of  the  act  of  December  16,  1831,  and  the  second  section  of 
the  act  of  March  10, 1832,  both  recognize  and  proceed  upon  this  construction 
of  these  sections,  and  remove  any  doubt  which  may  have  existed  oq  that 
subject. 
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It  was  in  proof  that,  at  the  tirao  these  judgments  were  rendered,  a  considerable 
part  of  this  one  hundred  thousand  acre  tract  lay  in  other  counties  which  had 
been  created  out  of  the  county  of  Kanawha;  and  it  is  said,  as  to  so  much  of 
said  land,  the  judgments  of  the  county  court  of  that  county  were  without  juris- 
diction. The  tract  had  always  been  listed  for  taxation  as  a  unit,  in  the  county 
of  Kanawha,  for  the  entire  period  of  thirty-one  years  or  more,  to  which  the 
exofieration  extended.  The  bill  of  exceptions  states  that  the  land  was  uni- 
formly charged  with  taxes  there,  and  not  elsewhere.  It  was  these  delinquent 
lists,  returned  regularly  by  the  auditor  of  the  state  to  the  county  from  whence 
they  came,  from  which  the  owner  desired  to  be  relieved.  An  applica- 
tion to  the  court  of  a  county  where  they  did  not  exist  would  have  been  unar 
vailing.  It  would  be  sticking  in  the  bark  to  say  that  a  party  entitled  to 
relief  could  not  get  it  in  one  county  because  all  the  land  did  not  lie  there;  nor 
in  any  other  county,  because  no  evidence  of  such  delinquency  appeared  in  the 
tax-lists  of  the  latter  to  be  exonerated.  The  land  in  question  was  charged 
with  taxes  nowhere  but  in  Kanawha  county,  and  in  that  county  it  was  proper 
that  the  exoneration  should  be  entered. 

It  is  to  be  remarked  of  all  these  objections  to  the  judgments  of  exonera- 
tion, that  the  parties  who  made  them  show  no  patent,  or  other  title,  from  the 
state  of  Virginia,  and  are  setting  up  defects  in  those  judgments  of  which 
neither  the  state  of  Virginia,  which  was  a  party  to  the  proceedmgs,  nor  the 
trustees  of  the  literary  fund,  who  were  entitled  if  they  were  invalid,  have  ever 
complained,  or  sought  to  take  advantage.  On  the  contrary,  the  auditor  of  the 
state  of  Virginia,  its  official  accounting  officer,  recognized  these  judgments  as 
valid,  by  making  entries  in  his  books  to  the  effect  that  the  taxes  were  released 
by  them. 

We  are  of  opinion,  therefore,  that  the  first  instruction  given  at  request  of 
plaintiffs  was  correct.  The  second  was  to  the  effect  that  if  some  of  the  de- 
fendants had  made  entries  and  surveys  of  any  part  of  the  land  in  controversy, 
under  which  they  were  setting  up  claims  to  it,  they  were  properly  sued,  al- 
though not  in  occupation  of  it  at  the  time  the  suit  was  instituted. 

§  473.  Ejectment  may  be  maintained  in  Virginia  against  party  claiming 
tide^  although  out  of  possession. 

The  code  of  Virginia,  as  well  as  that  of  several  other  states,  allows  the  action 
of  ejectment  to  be  brought  against  persons  claiming  title  or  interests  in  the 
property,  although  not  in  possession.  It  says  (ch.  135,  §  2):  "The  person  act- 
ually occupying  the  premises  shall  be  named  defendant  in  the  declaration.  If 
they  be  not  occupied,  the  action  must  be  against  some  person  exercising  owner- 
ship thereon,  or  claiming  title  thereto,  or  some  interest  therein,  at  the  com- 
mencement of  the  suit."  If,  then,  there  was  a  part  of  the  tract  claimed  by 
some  person,  on  which  there  was  no  occupant,  the  case  existed  which  the  sec- 
ond clause  of  the  section  provides  for.  The  policy  of  this  act  is  obvious.  It 
is  that  persons  out  of  possession, who  set  up  false  claims  to  land,  may,  by  a  suit 
in  ejectment,  which  is  the  legal  and  proper  mode  of  trying  title,  have  that  claim 
brought  to  this  test.  The  act  provides  that  such  a  judgment  is  conclusive 
against  all  the  parties;  and  thus  the  purpose  of  the  law  to  quiet  title  by  a  verdict 
and  judgment  in  such  cases  is  rendered  effectual.  The  language  of  the  code 
of  New  York  is  identical  with  that  of  Virginia  on  this  subject.  And  the  con- 
struction we  have  given  to  it  was  held  to  be  the  true  one  by  the  supreme 
court  of  the  former  state.     Banyer  v,  Em  pie,  5  Hill,  48. 
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§  474*  Possession  hy  one  not  claiming  title  is  not  advei^se. 

The  third  and  last  instruction  given  at  the  instance  of  plaintiffs  bad  refer- 
ence to  the  question  of  adverse  possession  in  its  relation  to  the  statute  of  limit- 
ations. Its  purport  was  that  if  plaintiffs^  title  was  found  to  be  the  paramount 
title,  and  any  of  the  defendants  entered  upon  and  took  possession  of  the  land, 
toiihout  title,  or  daim  or  color  of  title,  that  such  occupancy  was  not  adverse  to 
tbo  title  of  plaintiffs,  but  subservient  thereto.  We  think  this  law  to  be  too 
well  settled  to  need  argument  to  sustain  it.  There  must  be  title  somewhere 
to  all  land  in  this  country.  Either  in  the  government  or  in  some  one  deriving 
title  from  the  government,  state  or  national.  Any  one  in  possession,  with  no 
claim  to  the  land  whatever,  must,  in  presumption  of  law,  be  in  possession  in 
amity  with  and  in  subservience  to  that  title.  Where  there  is  no  claim  of  right 
the  possession  cannot  be  adverse  to  the  true  title.  Such  is  the  rule  given  as 
recently  as  1854,  by  the  court  of  appeals  of  Virginia,  in  the  case  of  Kincheloe 
V.  Tracewclls,  11  Gratt.,  605^  The  court  there  says:  "An  entry  by  one  upon 
land  in  possession,  actual  or  constructive,  of  another,  in  order  to  oi^erate  as  an 
ouster,  and  gain  possession  to  the  parties  entering,  must  be  accompanied  by  a 
claim  of  title."  Society,  etc.,  v.  Town  of  Pawlet,  4  Pet.,  504;  Ewing  v.  Bur- 
net, 11  id.,  52;  Angell  on  Limitations,  §§  384,  390. 

We  have  thus  examined  the  points  made  by  the  exceptions  to  the  instruc- 
tions asked  by  plaintiffs,  and  given  by  the  court.  If  there  are  points  made  on 
the  instructions  prayed  by  defendants,  and  refused  by  the  court,  not  embmced 
in  those  we  have  discussed,  they  are  of  minor  importance,  and  do  not  affect  the 
merits  of  the  case. 


Judgment  affirmed. 


THOMPSON  V.  TOLMIE. 
(3  PetexB,  157-109.    1829.) 


Opinion  by  Mb.  Justicb  Thompson. 

Statement  of  Facts. —  This  was  an  action  of  ejectment  brought  in  the  cir- 
cait  court  of  the  District  of  Columbia,  in  the  county  of  Washington,  to  recover 
possession  of  lot  No.  14,  in  square  No.  290,  in  the  city  of  Washington.  Upon 
the  trial  the  lessors  of  the  plaintiff  produced,  and  proved,  by  sundry  mesne* 
conveyances,  a  title  to  the  premises  in  question,  from  David  Burnes,  one  of  the 
orij^inal  proprietors  of  city  property,  to  Robert  Tolmie,  who,  in  the  year  1805, 
died  intestate.  And  it  was  also  proved  that  the  lessors  of  the  plaintiff  are  the 
heirs  at  law  of  Robert  Tolmie.  The  defendant  claimed  title  to  the  premises 
in  question,  under  a  purchase  made  at  a  commissioner's  sale,  by  virtue  of  cer- 
tain proceedings  had  in  the  circuit  court,  pursuant  to  the  provisions  of  the  laws 
of  Maryland  relative  to  a  division  of  the  real  estate  of  intestates  in  certain 
cases.  Objections  were  made  to  the  validity  of  these  proceedings,  and  a  ver» 
diet  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a  case 
agreed.  The  court  below  decided  that  the  commissioner's  sale  was  void,  and 
rendered  judgment  for  the  plaintiff  for  two-thirds  of  the  premises  in  question, 
and  the  case  comes  now  before  this  court  upon  a  writ  of  error. 

The  case  in  the  circuit  court  turned  entirely  upon  questions  arising  upon  the 
proceedings  under  which  the  sale  was  made.  It  was  assumed  on  the  argument, 
by  the  counsel  on  both  sides,  that  the  circuit  court  in  which  these  proceedings 
were  had  was  vested  with  the  same  powers  in  this  respect,  in  relation  to  in- 
testates' estates  in  the  county  of  Washington,  that  is  possessed  by  a  county 
court  in  Maryland  on  this  subject,  over  lands  lying  within  the  county. 
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Tbe  exceptions  taken  to  tbe  proceedings  were:  1.  Because  none  of  the  heirs 
of  Bobert  Tolmie  were  of  age  at  tbe  time  of  tbe  sale.  2.  Because  the  sale 
was  never  ratified  by  tbe  court.  3.  Because  bonds  for  tbe  purchase  money 
were  not  taken,  payable  to  each  representative,  according  to  bis  proportional 
part  of  tbe  net  amount  of  the  sale.  4.  Because  tbe  deed  does  not  recite  tbe 
commission  and  all  the  necessary  proceedings  thereon,  to  show  a  good  title. 

§  47  5.  Where  proceedinga  in  another  court  are  coUateraUi/  drawn  in  question j 
they  can  he  refected  as  void  only  when  there  was  a  total  want  of  Jutisdiction  in 
the  court. 

Tbe  counsel  for  the  defendant  in  error  have,  in  the  argument,  considered 
these  proceedings  open  to  the  same  examination  and  objections  as  they  woukl 
be  in  an  appellate  court,  on  a  direct  proceeding  to  bring  them  under  review. 
ThiQ,  however,  is  not  the  light  in  which  we  view  tbe  questions  now  before  us. 
These  proceedings  were  brought  before  the  court  below  collaterally,  and  are 
by  no  means  subject  to  aU  the  exceptions  which  might  be  taken  on  a  direct  ap- 
peal They  may  well  be  considered  judicial  proceedings;  they  were  com- 
menced in  a  court  of  justice,  carried  on  under  the  supervising  power  of  the 
court,  and  to  receive  its  final  ratification.  The  general  and  well-settled  rule  of 
law  in  such  cases  is,  that  when  the  proceedings  are  collaterally  drawn  in  ques- 
tion,  and  it  appears  upon  tbe  face  of  them  that  the  subject-matter  was  within 
the  jurisdiction  of  the  court,  they  are  voidable  only.  The  errors  and  irregular- 
ities, if  any  exist,  are  to  be  corrected  by  some  direct  proceeding,  either  before 
tbe  same  court,  to  set  them  aside,  or  in  an  appellate  court.  If  there  is  a  total 
want  of  jurisdiction,  tbe  proceedings  are  void  and  a  mere  nullity,  and  confer 
no  right  and  afford  no  justification,  and  may  be  rejected  when  collaterally 
drawn  in  question. 

§  476.  Law  of  Maryland  as  to  division  of  an  intestates  estate. 

The  first  inquiry  therefore  is,  whether  it  sufficiently  appears  upon  the  face 
ef  these  proceedings  that  tbe  court  bad  jurisdiction  of  the  subject-matter.  The 
law  of  Maryland  under  which  they  took  place  (Act  of  1786,  ch.  45,  head  8)  de- 
clares that  in  case  the  parties  entitled  to  the  intestate's  estate  cannot  agree 
upon  the  division,  or  in  case  any  person  entitled  to  any  part  be  a  minor,  applica- 
tion may  be  made  to  the  court  of  the  county  where  the  estate  lies,  and  tbe 
court  shall  appoint  and  issue  a  commission  to  five  discreet  men,  who  are  required 
to  adjudge  and  determine  whether  the  estate  will  admit  of  being  divided  with- 
out injury  and  loss  to  all*  the  parties  entitled,  and  to  ascertain  the  value  of  the  es- 
tate. And  if  the  estate  can  be  divided  without  loss  or  injury  to  the  parties,  the 
commissioners  are  required  to  make  partition  of  the  same.  And  if  they  shall 
determine  that  the  estate  cannot  be  divided  without  loss,  they  shall  make  re- 
turn to  tbe  county  court  of  their  judgment  and  the  reasons  upon  which  the 
same  is  formed,  and  also  the  real  value  of  tbe  estate.  And  if  the  judgment  of 
the  commissioners  shall  be  confirmed  by  the  county  court,  then  tbe  eldest  son, 
child,  or  jx^rsons  entitled,  if  of  age,  shall  have  the  election  to  take  the  whole  of 
the  estate,  and  pay  to  tbe  others  their  just  proportion  of  the  value  in  money ;  and 
on  the  refusal  of  the  eldest  child,  the  same  election  is  given  in  succession  to  tbe 
other  children,  or  persons  entitled,  who  are  of  age;  and  if  all  refuse,  the  estate  is 
to  be  sold  under  the  direction  of  the  commissioners,  and  the  purchase  money  di- 
vided among  the  several  persons  entitled,  according  to  their  respective  titles  to 
the  estate.  But  if  all  the  parties  entitled  shall  be  minors  at  the  death  of  the 
intestate,  the  estate  shall  not  ba  sold  until  tbe  eldest  arrives  to  age,  and  the 
profits  of  the  estate  shall  be  equally  divided  in  the  mean  time. 
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§  477.  Where  a  jurisdictional  fact  appears  on  the  record,  its  falsity  is  imm^ 
terial  when  the  proceedings  are  cdlateraUy  called  in  question. 

The  principal  objeotion  raised  to  the  title  of  the  defendant  below,  and  indeed 
the  only  one  that  presents  any  difficulty,  is  that  upon  the  trial  of  this  cause  it 
was  proved  that  none  of  the  heirs  of  Bobert  Tolmie  had  arrived  at  age  when 
the  sale  was  made;  and  how  far  this  will  affect  the  sale  will  depend  upon  the 
question,  whether  the  proceedings  on  the  partition,  when  brought  up  in  this 
collateral  way,  were  open  to  an  inquiry  into  that  fact  Bid  the  jurisdiction 
of  the  court  over  the  subject-matter  of  the  proceedings  depend  upon  that  fact; 
or,  if  true,  was  it  matter  of  error,  and  to  be  corrected  only  on  appeal? 

It  is  to  be  borne  in  mind  that  no  such  fact  appears  on  the  face  of  these  pro- 
ceedings, but  on  the  contrary,  from  what  is  stated,  it  may  reasonably  be  in- 
ferred that  it  appeared  before  the  court  that  one  of  the  heirs  was  of  age.  The 
petition  presented  to  the  court  for  the  appointment  of  commissioners,  and 
which  was  the  commencement  of  the  proceedings,  in  setting  out  the  parties  in- 
terested states  that  Robert  Tolmie  died  intestate,  leaving  the  following  chil- 
dren  and  heirs  at  law,  namely,  Margaret,  since  intermarried  with  Francis  Bev- 
eridge,  and  Alice  Tolmie  and  James  Tolmie,  which  said  Alice  and  James  ar6 
infants  under  the  age  of  twenty-one  years.  Why  specially  allege  that  these 
two  Were  minors  if  Margaret  was  also  a  minor?  Every  reasonable  intendment 
is  to  be  made  in  favor  of  the  proceedings,  and  their  allegation  in  the  petition 
will  fairly  admit  of  the  conclusion  that  the  petitioners  intended  to  assert  that 
Alice  and  James  only  were  under  age.  The  age  of  the  heirs  was,  at  all  events^ 
a  matter  of  fact  upon  which  the  court  was  to  judge;  and  the  law  nowhere  re- 
quires the  cotirt  to  enter  on  record  the  evidence  npon  which  they  decided  that 
fact  And  how  can  we  now  say  but  that  the  court  had  satisfactory  evidence 
before  it  that  one  of  the  heirs  was  of  age?  If  it  was  so  stated  in  terms  on  the 
face  of  the  proceedings,  and  even  if  the  jurisdiction  of  the  court  depended 
upon  that  fact,  it  is  by  no  means  clear  that  it  would  be  permitted  to  contradict 
It  on  a  direct  proceeding  to  reverse  any  order  or  decree  made  by  the  court 
But  to  permit  that  fact  to  be  drawn  in  question  in  this  collateral  way  is  cei^ 
tainly  iiot  iVarranted  by  any  principle  of  law. 

§  478.  Under  the  statute  of  Maryland  of  1799,  providing  for  division  of  an 
intestate^ s  estate,  the  jurisdiction  of  the  court  did  not  depend  upon  the  majority 
of  one  of  the  heirsy  hut  upon  the  minority  of  one  or  m^ore. 

But,  independent  of  these  considerations,  the  jurisdiction  of  the  court  over 
the  subject-matter  of  the  proceedings  sufficiently  appears.  It  did  not  depend 
on  the  fact  that  one  of  the  heirs  was  of  age.  But,  according  to  the  express 
terms  of  the  act,  it  attaches  when  the  ancestor  dies  intestate,  and  any  of  the 
persons  entitled  to  his  estate  is  a  minor.  The  petition  states  that  Robert  Tol- 
mie, late  of  the  county  of  Washington,  died  intestate,  seized  in  fee  of  lot  Na 
14,  in  square  No.  290,  leaving  Alice  Tolmie  and  James  Tolmie,  two  of  his  chil- 
dren and  heirs  at  law,  under  the  age  of  one  and  twenty  years.  And  whether 
Margaret  Beveridge,  bis  other  child  and  heir,  was  of  age  or  not,  was  imma- 
terial as  it  respected  the  jurisdiction  of  the  court.  That  fact  could  only  be- 
come material  in  case  the  land  was  not  susceptible  of  a  division  without  injury 
or  loss  to  the  parties.  If  it  could  be  divided  without  injury,  the  commissioners 
were  required  to  divide  it,  although  all  the  heirs  were  minors.  The  materiality 
of  the  inquiry  whether  any  one  of  the  heirs  was  of  age  was  altogether  con- 
tingent, and  might  never  arise.  And  at  all  events  must  depend  upon  the  re- 
port of  the  commissioners,  whether  or  not  the  property  might  be  divided 
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without  injury.  This  most  necessarily,  therefore,  be  an  inquiry  arising  in  the 
course  of  the  proceedings,  and  after  the  jurisdiction  of  the  court  attached. 

With  respect  to  the  other  exceptions,  it  would  be  difficult  to  sustain  them  if 
the  proceedings  were  before  this  court  on  a  direct  appeal.  No  more  could  be 
required  than  to  set  forth  enough  to  show  the  jurisdiction  of  the  court  and  a 
substantial  compliance  with  the  requirements  of  the  law.  In  June  term,  1814, 
the  court  confirmed  the  report  of  the  commissioners,  that  the  property  would 
not  admit  of  a  division,  and  ordered  a  sale  thereof,  prescribing  the  terms, 
namely,  one-fourth  cash  and  the  other  three-fourths  on  a  credit  of  three,  six 
and  nine  months,  taking  bonds  with  good  security  to  the  heirs  according  to 
their  several  rights,  bearing  interest  from  the  day  of  sale.  On  the  15th  of 
June,  1815,  after  the  expiration  of  the  time  of  credit  ordered  by  the  court  to 
be  given,  the  commissioners  report  a  sale  of  the  lot  to  the  defendant  beloir, 
for  $1,105,  and  that  the  purchase  money  and  interest  had  all  been  paid,  and 
they  request  that  the  sale  may  be  ratified,  and  they  directed  to  distribute  the 
money  and  make  a  conveyance  to  the  purchaser.  It  is  obj^ted  that  it  does 
not  appear  that  bonds  were  given  to  the  heirs  according  to  the  order  of  the 
court  and  the  directions  of  the  act  of  1799.  But  this  objection  cannot  cer- 
tainly be  considered  of  any  importance  after  the  money  had  been  paid  by  the 
purchaser,  and  the  report  ratified  and  confirmed  by  the  court,  and  the  commia- 
Bioners  directed  to  make  a  deed  to  the  purchaser.  But  it  is  said  this  was  a 
conditional  ratification,  and  not  to  take  effect  until  receipts  from  the  parties 
entitled  to  the  money  were  produced  to  one  of  the  judges  of  the  court.  Sup- 
pose this  is  to  be  considered  a  conditional  ratification,  and  the  purchaser  not 
entitled  to  a  deed  until  the  condition  was  performed.  Where  is  the  evidence 
that  affords  any  inference  that  it  was  not  performed  I  The  receipts  were  to  be 
produced  to  one  of  the  judges  of  the  court,  and  was  not  a  matter  which  the 
court  were  afterwards  to  sanction  or  to  pass  any  order  upoty.  It  was  not  a 
judicial  act,  and  would  not  of  course  be  made  matter  of  record.  And  the  deed 
being  afterwards  given,  affords  a  pretty  fair  inference  that  the  order  of  the 
court  had  been  complied  with. 

The  last  objection  is  that  the  deed  does  not  recite  the  commission  and  all  the 
necessary  proceedings  thereon,  to  show  a  good  title.  The  act  of  1799,  in  direct- 
ing the  commissioners  when  to  give  deeds  to  purchasers,  has  the  general  pro- 
vision that  the  commission  and  proceedings  thereon  shall  be  recited  in  the 
preamble  of  the  deed.  It  certainly  could  not  have  been  intended  that  the 
commission  and  all  the  proceedings  should  be  set  out  in  hose  verha^  and  the 
substance  of  them  is  recited,  which  is  all  that  could  be  necessary,  so  that  this 
exception  is  not  well  taken  as  to  the  matter  of  fact. 

From  this  brief  notice  of  the  several  objections  which  have  been  taken  to 
these  proceedings,  it  will  be  seen  that,  in  the  opinion  of  this  court,  the  last 
three  are  unfounded,  and  could  not  be  sustained  even  on  a  direct  appeal;  and 
the  first,  although  entitled  to  more  consideration,  cannot  at  all  events  be  raised 
when  the  proceedings  are  collaterally  drawn  in  question,  as  they  were  on  the 
trial  of  this  cause. 

§  479.  Edfiy  authorities  reviewed. 

The  Maryland  cases  cited  in  the  argument  and  reported  by  Harris  and  John- 
son, volume  5,  42,  130,  and  volume  6,  156,  258,  do  not  throw  much  light 
upon  the  particular  questions  drawn  under  examination  in  this  case.  Some  of 
them,  however,  are  very  strong  cases  to  show  bow  far  the  courts  of  that  state 
will  go  to  sustain  lana  fids  titles  acquired  under  sales  made  by  virtue  of  these 
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statutes.  The  rales  which  apply  to  and  govern  titles  acquired  under  sales  made 
by  order  of  orphans'  courts  and  courts  of  probate  in  the  states  where  such  reg- 
ulations are  adopted,  are  applicable  to  the  case  now  before  the  court.  The  case 
of  M'Pherson  v.  Cunliff,  11  Serg.  &  R,  429,  was  one  of  this  description,  and 
brought  under  the  consideration  of  the  supreme  court  of  Pennsylvania  the  ef- 
fect of  a  decree  of  the  orphans'  court,  in  matters  within  its  jurisdiction, 
although  founded  in  a  mistake  of  facts.  And  in  the  discussion  of  that  ques- 
tion, which  is  gone  into  very  much  at  large,  rules  are  laid  down  which  have  a 
strong  bearing  upon  the  present  case.  When  there  is  a  fair  sale,  say  the  court, 
and  the  decree  executed  by  a  conveyance  from  the  administrator,  the  purchaser 
will  not  be  bound  to  look  beyond  the  decree,  if  the  facts  necessary  to  give  the 
court  jurisdiction  appear  on  the  face  of  the  proceedings.  After  a  lapse  of 
years  presumptions  must  be  made  in  faver  of  what  does  not  appear.  If  the 
purchaser  was  responsible  for  the  mistakes  of  the  court  in  point  of  fact,  after 
tbey  bad  adjudicated  upon  the  facts  and  acted  upon  them,  these  sales  would  be 
snares  for  honest  men.  The  purchaser  is  not  bound  to  look  further  back  than 
the  order  of  the  court.  He  is  not  to  see  whether  the  court  was  mistaken  in 
the  facts  of  debts  and  children.  That  the  decree  of  an  orphans'  court,  in  a 
case  within  its  jurisdiction,  is  reversible  only  on  appeal,  and  not  collaterally  in 
another  suit. 

In  Perkins  v.  Fairfield,  11  Mass.,  227,  in  the  supreme  judicial  court  of  Mas- 
sachusetts, it  was  held  that  a  title  under  a  sale  by  administration,  by  virtue  of 
a  license  from  the  court  of  common  pleas,  was  good  against  the  heirs  of  the 
intestate,  although  the  license  was  granted  upon  a  certificate  of  the  judge  of 
probates,  not  authorized  by  the  circumstances  of  the  case.  The  court  said  the 
license  was  granted  by  a  court  having  jurisdiction  of  the  subject.  If  that 
jurisdiction  was  improvidently  exercised,  or  in  a  manner  not  warranted  by  the 
evidence  from  the  probate  court,  yet  it  is  not  to  be  corrected  at  the  expense  of 
the  purchaser,  who  had  a  right  to  rely  upon  the  order  of  the  court  as  an  au- 
thority emanating  from  a  competent  jurisdiction.  The  case  of  Elliott  v.  Peir- 
sol,  1  Pet.»  840,  decided  in  this  court  at  the  last  term,  has  been  referred  to  by 
the  counsel  for  the  defendant  in  error,  as  containing  a  doctrine  that  will  let  in 
every  possible  objection  that  can  be  made  to  these  proceedings. 

The  observation  relied  upon  is:  ^'But  we  cannot  yield  an  assent  to  the  prop- 
osition that  the  jurisdiction  of  the  county  court  could  not  be  questioned  when 
its  proceedings  were  brought  collaterally  before  the  circuit  court.''  This  re- 
mark was  only  in  answer  to  the  argument  which  had  been  urged  at  the  bar, 
that  the  circuit  court  could  not  question  the  jurisdiction  of  the  county  court. 
That  it  was  so  intended  is  obvious  from  what  immediately  follows:  '^  We  know 
nothing  in  the  organization  of  the  circuit  courts  of  the  Union  which  can  con- 
tradistinguish them  from  other  courts  in  this  respect."  And  the  limitation 
upon  the  extent  of  the  inquiry,  when  the  proceedings  are  brought  collaterally 
before  the  court,  is  explicitly  laid  down.  *' We  agree  that  if  the  county  court 
bad  jurisdiction,  its  decisions  would  be  conclusive.  When  a  court  has  jurisdic- 
tion, it  has  a  right  to  decide  every  question  that  occurs  in  the  cause,  and 
whether  its  decisions  be  correct  or  not,  its  judgment,  until  reversed,  is  regarded 
as  binding  in  every  other  court.  But  if  it  acts  without  authority,  its  judg- 
ments and  orders  are  regarded  as  nullities.  They  are  not  voidable,  but  simply 
void ;  and  form  no  bar  to  a  recovery  sought  in  opposition  to  them,  even  prior 
to  a  reversal" 

This  is  the  clear  and  well  settled  doctrine  of  the  law,  and  applies  to  the  case 
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BOW  before  the  coart  The  jurisdiction  of  the  court  (under  whose  order  the 
sale  was  made)  over  the  subject-matter  appears  upon  the  face  of  the  proceed- 
ingSy  and  its  errors  or  mistakes,  if  any  were  committed,  cannot  be  corrected  or 
examined  when  brought  up  collaterally,  as  they  were  in  the  circuit  court 

The  judgment  of  the  court  below  must,  accordingly,  be  reversed,  and  the 
record  sent  back  with  directions  to  the  court  to  enter  judgment  for  the  de- 
fendant 


GRAY  V.  LARRIMORE. 
(CIrottit  Ckmrt  for  California:  S  Abbott,  543-590.    1868.) 

Opinion  by  FiuLiy,  J. 

Statkmbnt  ov  Facts. —  This  is  an  action  to  recover  the  possession  of  certain 
real  property  situated  within  the  city  of  San  Francisco,  and  the  rents  and 
profits  of  the  same,  withheld  from  the  plaintiflFs.  It  is  tried  by  the  court  with- 
out the  intervention  of  a  jury,  pursuant  to  a  stipulation  of  the  parties,  under  a 
recent  act  of  congress.  Both  parties  claim  title  from  the  same  source  —  from 
Franklin  C.  Gray,  deceased,  who  died  intestate  in  July,  1853,  possessed  of  a 
large  property,  real  and  personal  Of  the  real  property,  the  premises  in  con- 
troversy are  a  portion.  The  deceased  left  surviving  him  a  widow,  Matilda  C. 
Gray,  and  a  posthumous  child,  Franklina  C.  Oray,  and,  by  the  statute  of  de- 
scents and  distributions  of  Oalifornia,  they  inherited  his  entire  estate  in  equal 
shares. 

The  defendants  claim  title  to  the  premises  by  virtue  of  a  sale  and  deed,  made 
under  a  decree  rendered  in  an  action  in  the  district  court  of  the  state,  to  which 
the  widow  and  child  are  alleged  to  have  been  parties.  It  is  upon  the  validity 
of  this  decree,  and  consequent  sale  and  deed,  that  the  case  must  turn.  The 
action  in  which  the  decree  was  rendered  arose  in  this  wise:  In  February,  1854, 
William  H.  Gray,  a  brother  of  the  deceased,  instituted  a  suit  in  equity,  in  the 
district  court  of  the  state,  against  Joseph  C.  Palmer  and  Cornelius  J.  Eaton, 
who  had  been  appointed  administrators  of  the  estate  of  Franklin  O.  Gray,  and 
against  the  widow,  Matilda,  and  one  James  Gray.  Subsequently  the  child 
Franklina  was  made  a  party  defendant  In  his  bill  the  complainant  alleged 
that  a  copartnership  had  existed  between  him  and  his  brother  since  1848,  and 
that  it  embraced  all  their  business  and  all  their  purchases  of  real  property,  al- 
though the  titles  were  taken  in  the  individual  name  of  the  deceased.  The 
partnership  stated  was  both  universal  and  dormant,  the  interest  of  the  complain- 
ant extending  to  one-third  of  all  acquisitions  of  every  kind  and  description  of 
both  copartners.  The  object  of  the  bill  was  to  settle  up  the  affairs  of  the 
alleged  copartnership  and  obtain  a  decree  for  the  one-third  claimed  by  the  coYn- 
plainant 

In  January,  1855,  Cornelius  J.  Eaton,  who  had  been  a  clerk  of  the  deceased, 
who,  as  administrator,  was  made  a  defendant  in  the  above  action  of  Gray,  re- 
signed his  trust,  and  instituted  a  suit  in  equity  in  the  district  court  of  the  state 
against  Palmer,  the  remaining  administrator,  and  against  the  widow  and  child. 
In  bis  bill  he  also  alleged  that  a  copartnership  had  existed  between  himself  and 
the  deceased;  that  it  commenced  in  Jannary,  1851,  and  embraced  all  the  prop- 
erty, real  and  personal,  of  both,  and  all  their  business,  and  that  his  interest  ex- 
tended to  one-fourth  of  the  property  possessed  at  the  time,  and  all  future 
acquisitions.    The  object  of  the  suit  was  to  settle  up  the  affairs  of  the  alleged 
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copartnership,  and  to  obtain  a  decree  adjudging  to  the  complainant  the  one« 
fourth  part  of  the  estate  claimed. 

The  amendment  to  the  bill  in  the  suit  brought  by  Gray,  by  which  the  child 
Franklina  was  made  a  party,  alleged  that  she  was  absent  from  the  state  and  re- 
sided with  her  mother  at  Brooklyn,  in  the  state  of  New  York.  The  bill  filed 
by  Eaton  averred  that  the  child  was  not  a  resident  or  a  citizen  of  California, 
but  was  a  resident  and  citizen  of  the  state  of  New  York  or  of  the  District  of 
Columbia.  Service  of  summons  upon  her  was,  therefore,  attempted  by  publi- 
cation in  both  cases.  When,  as  was  supposed,  the  service  bad  been  in  this  way 
effected,  a  guardian  ad  litem  for  the  child  was  appointed  by  the  court  in  both 
cases.  The  appointment  was  made  in  each  case  npon  the  petition  of  the  com- 
|dainant    The  other  defendants  appeared  by  attorneys  and  answered. 

On  October  23, 1855,  upon  the  stipulation  of  the  guardian  and  the  attorneys 
of  the  other  defendants,  the  two  actions  were  consolidated  into  one.  Four 
days  subsequently  a  decree  was  entered  in  this  consolidated  action,  and  it 
would  seem  from  the  certificate  of  the  judge  of  the  court  appended  to  the  de- 
cree, that  it  was  entered  without  trial,  npon  the  consent  and  agreement  of  the 
parties.  By  this  decree  it  was  adjudged  that  a  partnership  had  existed  be- 
tween Eaton  and  the  deceased,  which  embraced  all  the  property,  real  and  per- 
sonal, and  all  the  business  of  both,  and  that  in  this  partnership  Eaton  had  an 
interest  of  one-fourth ;  that  a  similar  copartnership  had  also  existed  at  the  same 
time  between  Gray  and  the  deceased,  in  which  Gray  had  an  interest  of  one- 
third;  that  the  latter  copartnership  was  subject  to  the  copartnership  of  Eaton; 
and  that,  therefore,  Eaton  riiould  first  take  one-fourth  of  the  estate,  and  Gray 
one-third  of  the  remaining  three-fourths,  and  that  the  other  two-fourths  should 
be  equally  divided  between  the  widow  and  child.  By  the  decree  a  reference 
was  also  ordered  to  a  commissioner,  to  take  and  state  an  account  of  the  busi- 
ness, profits  and  property  of  the  two  copartnerships,  with  directions,  upon  the 
confirmation  of  bis  report,  to  sell  all  the  property  of  both,  and  upon  the  con- 
firmation of  the  sales  to  execute  proper  conveyances  to  the  purchasers^ 

Upon  the  statement  of  the  accounts  by  the  commissioner,  the  deceased  was 
found  largely  indebted  to  each  of  his  alleged  copartners.  Although  Gray  had 
been  interested,  as  pretended,  in  one-third  of  the  property  and  profits  of  a  uni- 
versal copartnership  with  his  brother  for  nearly  five  years,  and  had  been  often- 
times pecuniarily  embarrassed  in  transactions  with  other  parties,  and  on  one 
occasion,  as  late  as  March,  1853,  had  even  borrowed  money  of  his  brother,  on 
interest  at  the  rate  of  three  per  cent,  a  month,  he  had  been  careful  to  preserve 
ontonched  his  proportion  of  the  large  sums  and  property  accumulated  by  the 
alleged  copartnership,  and  therefore  had  refrained  from  drawing  any  moneys 
from  the  concern.  The  deceased,  in  the  mean  time,  as  counsel  very  pointedly 
observe,  bad  spent  the  money  of  the  alleged  firm  as  freely  as  though  it  had 
been  his  own.  Like  prudential  considerations  appear  to  have  governed,  except 
in  one  instance,  the  conduct  of  the  alleged  partner  Eaton  during  the  period  of 
two  years  and  a  half.  It  very  naturally  turned  out,  under  these  circumstances, 
upon  the  accounting,  that  the  indebtedness  of  the  deceased  to  both  copartners 
for  the  excess  over  his  share,  drawn  by  him  from  the  concern,  was  large.  It 
was  found  to  be  so  large  that  it  absorbed  the  entire  portion  of  the  estate  which 
would  otherwise  have  gone  to  the  widow  and  child.  Out  of  property  inven- 
toried in  the  probate  court  of  San  Francisco  at  $237,000,  there  was  nothing 
left  for  them ;  indeed,  the  estate  of  the  deceased  was  brought  in  debt  to  these 
alleged  oniversal  copartners  over  $3,500. 
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By  a  decree  of  the  court,  bearing  date  on  April  7,  1856,  the  report  of  the 
commissioner  was  confirmed,  and  a  sale  of  the  entire  proparty,  real  and  per- 
sonal, of  the  alleged  copartnerships  was  ordered.  Objection  was  taken  to  the 
admissibility  of  this  decree,  to  which  we  may  hereafter  refer.  But  we  shall 
treat  the  decree  as  properly  in  the  case.  The  sale  which  it  directs  was  made 
on  May  8,  1856.  At  that  sale  the  defendant  Larrimore  became  the  purchaser 
of  the  property  in  controversy,  and  subsequently  received  a  deed  from  the 
commissioner,  and  went  into  possession,  and  has  continued  in  the  possession 
and  use  of  the  premises  ever  since.     The  other  defendants  hold  under  him. 

On  appeal  to  the  snpreme  court  of  the  slate,  the  decree  of  the  district  court 
in  the  consolidated  action  was  reversed,  and  it  was  held  that  the  evidence  pre- 
sented did  not  warrant  the  conclusion  that  a  copartnership  had  existed  between 
William  H.  Gray  and  the  deceased.  The  case  was  accordingly  remanded  to 
the  district  court,  and  afterwards  both  suits  were  dismissed.  The  plaintiffs 
then  brought  the  present  action  of  ejectment.  The  defendants  rely,  as  we 
have  already  stated,  upon  the  validity  of  the  decree,  in  the  consolidated  action, 
for  the  sale  of  the  premises,  notwithstanding  its  subsequent  reversal. 

On  the  other  hand,  the  plaintiffs  insist  that  the  district  court  never  acquired 
jurisdiction  of  the  person  of  the  child  Franklina  by  service  of  summons  or  by 
her  appearance;  and  that,  in  her  absence  as  a  party  to  the  proceedings,  no  valid 
decree  for  the  sale  of  the  alleged  partnership  property  could  pass;  in  other 
words,  that  she  was  an  indispensable  party  to  the  ascertainment  of  the  debts, 
and  the  settlement  of  the  accounts  of  the  alleged  copartnerships  and  the  sale 
of  the  property  belonging  to  them.  The  questions  presented,  then,  are:  Was 
she  brought  before  the  court  by  service  of  process,  or  did  she  otherwise  appear 
in  the  suits!  And  if  she  neither  was  served  nor  appeared,  was  it  competent 
for  the  court  to  proceed  with  the  suits  in  her  absence! 

§  480.  The  jurisdiction  of  any  cotirt  may  he  inquired  into  when  any  benefit 
is  claimed  under  its  proceedings,    Presumptions  as  to  jurisdiction. 

It  is  a  familiar  doctrine  that  the  jurisdiction  of  any  court  over  either  the 
person  of  the  defendant  or  the  subject-matter  may  be  inquired  into  whenever 
any  right  or  benefit  is  claimed  under  its  proceedings.  The  want  of  jurisdic- 
tion will  render  its  judgments  and  decrees  unavailable  for  any  purpose.  Bor- 
den i;.  Fitch,  15  Johns.,  140;  Williamson  v.  Berry,  8  How.,  541.  The  doctrine 
is  as  applicable  to  the  proceedings  of  courts  of  superior  or  general  authority  as 
it  is  to  courts  of  inferior  or  limited  authority.  The  difference  between  these 
courts  in  this  respect  relates  only  to  the  presumptions  raised  by  the  law.  With 
reference  to  courts  of  superior  or  general  authority,  jurisdiction  is  presumed 
until  the  contrary  appears;  but  with  reference  to  courts  of  inferior  or  limited 
authority,  the  jurisdiction  must  be  affirmatively  shown  by  parties  who  claim 
any  right  or  benefit  under  their  proceedings.  Mills  v.  Martin,  19  Johns.,  33; 
Bloom  V.  Burdick,  1  Hill,  140. 

Thege.neral  presumption  indulged  in  support  of  the  judgments  and  decrees 
of  the  superior  courts  is,  however,  limited  to  jurisdiction  over  persons  within 
their  territorial  limits  —  persons  who  can  be  reached  by  their  process  —  and 
also  over  proceedings  which  are  in  accordance  with  the  course  of  the  common 
law.  Whenever  it  appears,  either  from  inspection  of  the  record  or  by  evidence 
outside  the  record,  that  the  defendants  were,  at  the  time  of  the  alleged  service 
upon  them,  beyond  the  reach  of  the  process  of  the  court,  the  presumption 
ceases,  and  the  burden  of  establishing  the  jurisdiction  over  them  is  thrown 
upon  the  party  who  invokes  the  benefit  or  protection  of  its  judgments  and 
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decrees.  So,  too,  the  presumption  ceases  when  the  proceedings  are  not  in 
accordance  with  the  course  of  the  common  law.  With  reference  to  such  pro- 
ceedings, the  superior  courts,  though  in  other  respects  possessing  general  author- 
ity, exercise  onl  j  a  limited  and  special  jurisdiction. 

§  481.  A  statute  authorizing  service  by  puUioation  is  in  derogation  of  the 
common  laWy  and  its  provisions  must  be  strictly  complied  with. 

In  the  bills  of  complaint  in  the  two  actions  of  Gray  and  Eaton,  the  absence 
of  the  infant  Franklina  from  California  and  her  residence  in  another  state  are 
alleged.  The  presumption  of  jurisdiction  over  her  person  by  the  district  court 
is  thereby  repelled,  and  it  remains  for  the  defendants  to  show  that,  by  means 
provided  by  the  statute  in  such  cases,  the  jurisdiction  was  acquired.  The 
statute  substitutes,  in  case  of  a  non-resident  and  absent  defendant,  constructive 
service  by  publication  of  the  summons,  in  place  of  personal  service;  and  it 
designates  the  facts  which  must  ap[)ear  to  authorize  an  order  for  the  publica- 
tion, the  period  for  which  the  publication  must  be  made,  and  the  manner  in 
which  such  publication  must  be  proved.  The  statute  is  in  derogation  of  the 
common  law,  and  its  provisions  must  be  strictly  pursued.  A  failure  to  comply 
with  any  of  the  particulars  stated  will  be  fatal  unless  cured  by  the  voluntary 
appearance  of  the  party. 

§  482.  Sef^ice  by  publication  under  t/ie  statute  of  California  hdd  defective. 

In  the  first  place,  to  obtain  the  order  it  must  appear,  by  affidavit,  to  the 
satisfaction  of  the  court  or  the  judge,  that  the  defendant  is  at  the  time  a  non- 
resident or  absent  from  the  state,  and  that  the  plaintiff  has  a  cause  of  action 
against  him,  or  a  cause  of  action  for  the  complete  determination  of  which  he 
is  a  necessary  or  proper  party.  Until  these  facts  appear  —  not  by  the  com- 
plaint, but  by  affidavit  —  no  order  can  be  legally  issued.  "In  granting  the 
order,"  says  the  supreme  court  of  the  state  in  a  recent  case,  "the  court  or  judge 
acts  judicially,  and  can  know  nothing  about  the  facts  upon  which  the  order  is  to 
be  granted,  except  from  the  affidavit  presented  by  the  applicant.  There  is  no 
other  way  of  bringing  the  fact  of  residence  to  the  judicial  knowledge  of  the 
court  or  judge."  Bickctson  t?.  Eichardson,  26  Cal.,  149;  Pract.  Act,  §  30.  In 
the  second  place,  the  order  must  direct  the  publication  to  be  made  in  a  news- 
paper to  be  designated  as  most  likely  to  give  notice  to  the  defendant,  and  the 
publication  must  not  be  less  than  three  months.  If  the  residence  of  the  non- 
resident or  absent  defendant  be  known,  the  order  must  also  direct  a  copy  of 
the  summons  and  complaint  to  be  forthwith  deposited  in  the  postotfice, 
addressed  to  him  at  his  place  of  residence.  Pract.  Act,  §  31.  And  in  the 
third  place,  proof  of  such  service  must  bo  made  "  by  the  affidavit  of  the  printer 
or  his  foreman  or  principal  clerk,  showing  the  same,  and  an  affidavit  of  a  de- 
posit of  a  copy  of  the  summons  in  the  postoffice,  if  the  same  shall  have  been 
deposited."     Pract.  Act,  §  32. 

Tested  by  these  provisions  of  law,  the  proceedings  to  secure  service  by  publi- 
cation and  the  proof  of  publication  were  defective  in  essential  particulars: 
1.  There  was  no  affidavit  presented  to  the  court  in  either  case,  when  the  order 
was  obtained.  The  action  of  the  court,  so  far  as  the  record  discloses,  may  have 
been  taken  in  each  case  upon  the  verbal  statement  of  the  plaintiff  or  of  his 
counsel.  2.  In  the  case  of  Eaton  v.  Palmer,  there  was  no  affidavit  or  other 
proof  of  publication;  and  in  Gray  v.  Eaton  the  affidavit  did  not  show  that  the 
affiant  was  either  "  the  printer  or  his  foreman  or  principal  clerk."  It  merely 
described  himself  as  being  the  clerk;  it  did  not  state  such  to  be  the  fact.  This 
description  was  not  a  compliance  with  the  requirements  of  the  statute.    The 
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authorities  are  onifoFia  on  this  point.  In  the  recent  case  of  Steiob^b  v.  Laese, 
27  Cal.,  295,  in  the  supreme  court  of  the  state,  the  precise  question  was  consid- 
ered and  determined.  There  the  aiBant  described  himself  as  principal  clerk  in 
the  oflSce  of  the  newspaper  in  which  the  publication  was  made»  but  did  not 
aver  that  such  was  his  position  in  fact,  and  the  court  held  that  the  aflSdavit 
'  was  fatally  defective;  that  by  the  statute  the  only  persons  competent  to  testify 
as  to  the  publication  are  the  ^'printer  or  his  foreman  or  principal  clerk; ''  and 
that  the  affiant  is  one  of  them  is  of  itself  «  substantive  fact,  which  mast  be  proved 
as  such,  before  the  court  can  proceed  to  render  judgment  Sta(d.es  v.  Fairchild, 
8  N.  Y.  (3  Oomst.),  43;  Payne  w.  Young,  8  N.  Y.<4:  SQld.)i  158. 

There  was  an  attempt  made  to  supply  the  omission  of  the  affidavit,  by  evi- 
dence at  the  trial  that  the  affiant  was  in  fact  the  principal  clerk  of  the  printer ;  but 
such  evidence  was  clearly  inadmissible.  The  statute  prescribes  the  character 
of  the  evidence  which  shall  be  produced,  and  by  whom  it  shall  be  given.  It  ia 
not  sufficient  that  other  proof  equally  persuasive  and  convincing  may  be 
offered.  The  statutory  proof  will  alone  suffice.  If  the  omission  could  be 
remedied  at  ail  at  this  late  day,  which  is  very  questionable,  it  could  only  be  done 
by  the  direct  action  of  the  court  to  which  the  record  belongs.  It  is  not  compe- 
tent for  this  court  to  receive  parol  testimony  to  supply  the  omission.  IToyes  v. 
Butler,  6  Barb.,  617;  Lowry  v.  Oady,  4  Vt.,  506. 

The  defects  stated  are  decisive  upon  the  question  whether  the  district  court 
ever  acquired  jurisdiction  over  the  person  of  the  infant  Franklina.  As  to  her, 
the  alleged  record  of  that  court  is  no  record.  The  position  urged  by  counsel, 
that  the  mother,  as  the  natural  guardian  of  the  infant,  had  the  right  to  appear 
for  her  without  service  on  her,  does  not  require  consideration,  for  no  such  ap- 
pearance was  made  or  attempted.  The  guardian  ad  litem  for  the  infant  was 
appointed  upon  the  application  of  the  plaintiff  in  each  case.  But  were  it  other- 
wise, the  result  would  be  the  same.  There  can  be  no  appearance  of  the  infant 
until  a  guardian  ad  litem  is  appointed,  and  no  such  appointment  can  be  made  until 
service  on  the  infant  is  effected.  Gray  v.  Palmer,  9  Cal.,  628.  The  appearance 
of  the  mother  on  her  own  behalf,  or  any  request  by  her  attorney  for  the  ap- 
pointment of  a  guardian,  could  not  dispense  with  the  service. 

§  483.  In  a  suit  to  settle  the  affairs  of  a  copartnership^  the  presence  of  aUthe 
partners^  or  their  personal  representativesj  is  essential  to  the  jurisdiction. 

The  infant  not  having  been  brought  into  court,  the  next  inquiry  is  as  to  the 
effect  of  the  proceedings  and  decree  upon  the  interests  of  the  widow  Matilda. 

The  object  of  the  two  actions  of  Gray  and  Eaton,  and  of  course  of  the  con- 
solidated action,  was,  as  already  stated,  to  settle  up  the  affairs  of  the  alleged 
copartnerships,  and  to  obtain  a  distribution  of  the  effects  and  property  of  the 
copartners  according  to  their  respective  interests.  To  these  actions,  the  de- 
ceased, had  he  been  living,  would  have  been  an  indispensable  party,  their  aim 
being  to  dispose  of  property  the  title  to  which  stood  in  his  name,  and  of  which 
he  was  apparently  the  sole  owner.  Any  decree  therein  distributing  or  selling 
the  property  without  his  presence  would  have  been  a  nullity,  a  confiscation  of 
his  rights  without  his  day  in  court — a  simple  act  of  judicial  usurpation.  The 
same  necessity  which  would  have  required  the  presence  of  the  deceased,  bad 
he  been  living,  exacts  the  presence  of  those  who,  upon  his  death,  became 
clothed  with  the  title  and  apparent  ownership  of  the  property.  To  reach  the 
property,  and  give  the  court  authority  to  interfere  with  it,  and  divest  the  own- 
ers of  their  title  by  ordering  a  sale,  it  was  necessary  to  establish  the  existence 
of  the  alleged  copartnerships,  and  that  there  were  debts  owing  by  them.    Both 
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of  these  facts  were  essential  to  the  jurisdiction  of  the  court,  and  the  founda- 
tion of  the  entire  proceedings.  The  establishment  of  either  of  them  neces- 
sarily affected,  to  the  same  extent,  the  interests  of  both  the  widow  and  child. 
If  the  copartnerships  existed  they  embraced  the  property  claimed  by  both ; 
they  could  not  exist  with  reference  to  the  interest  which  descended  to  the 
widow,  and  not  also  exist  with  reference  to  theinteresJt  which  descended  to  the 
child.  They  embraced  the  whole  interest  in  the  property  —  not  an  undivided 
interest  Therefore,  no  valid  determination  of  the  fact  of  copartnership  could 
be  made  against  the  widow  which  would  not  be  equally  valid  against  the  child ; 
and  if  no  valid  determination  could  be  made  against  th^  child,  she  not  being 
brought  into  court,  there  could  be  none  against  the  widow.  The  fact  of  co- 
pptrtnership  being  established^  its  operation  upon  the  copartnership  property 
was  incapable  of  division  or  abridgment. 

The  same  objections  apply  to  the  debts  alleged  to  be  owing  by  the  copart- 
nerships. If  they  were  legally  established,  they  become  liens,  not  upon  the 
interest  of  the  widow  alone,  but  upon  the  entire  property.  The  conclusion 
which  follows  from  these  views  is,  that  the  child  Franklioa  was  an  indispen- 
sable party  to  any  valid  adjudication  of  the  facts  of  partners|iip  and  debt,  and 
consequently  to  any  binding  decree  for  the  sale  of  the  alleged  copartnership 
property. 

§  484.  Rule  in  equity  in  case  n^eaaary  parties  are  beyond  the  jurisdiction. 

The  doctrine  of  equity,  when  some  of  the  parties  are  out  of  the  jurisdiction 
of  the  court,  is  well  stated  by  Mr.  Justice  Story,  in  his.  Equity  Pleadings,  sec- 
tions 81,  82  and  83.  After  commenting  upon  the  general  rule  that  all  persons 
legally  or  beneficially  interested  in  the  subject-matter  of  a  suit  in  equity  should 
be  made  parties,  and  stating  an  exception  with  reference  to  persons  without 
the  jurisdiction,  who  cannot  consequently  be  reached  by  the  process  of  the 
court,  the  learned  justice  says:  ^'It  is  an  important  qualification  engrafted  on 
this  particular  exception,  that  persons  who  are  out  of  the  jurisdiction,  and  are 
ordinarily  proper  and  necessary  parties,  can  be  dispensed  with  only  when  their 
interests  will  not  be  prejudiced  by  the  decree,  and  when  they  are  not  indis* 
pensable  to  the  just  ascertainment  of  the  merits  of  the  case  before  the  court 
The  doctrine  ordinarily  laid  down  on  this  point  is  that  when  the  persons  who 
are  out  of  the  jurisdiction  are  merely  passive  objects  of  the  judgment  of  the 
court,  or  their  rights  are  merely  incidental  to  those  of  the  parties  before  the 
court,  then,  inasmuch  as  a  complete  decree  may  be  obtained  without  them,  they 
may  be  dispensed  with.  But  if  such  absent  persons  are  to  be  active  in  the  per- 
formance or  execution  of  the  decree,  or  if  they  have  rights  wholly  distinct  from 
those  of  the  other  parties,  or  if  the  decree  ought  to  be  pursued  against  them, 
then  the  court  cannot  properly  proceed  to  a  determination  of  the  whole  cause 
without  their  being  made  parties.  And  under  such  circumstances,  their  being 
out  of  the  jurisdiction  constitutes  no  ground  for  proceeding  to  any  decree 
against  them  or  their  rights  or  interests;  but  the  suit,  so  far  at  least  as  their 
rights  and  interests  are  concerned,  should  be  stayed;  for  to  this  extent  it  is 
unavoidably  defective.  In  many  instances  the  objection  will  be  fatal  to  tho 
whole  suit.*' 

%  485,  Necessary  parties  in  partnership  cases. 

The  case  of  a  bill  brought  by  one  partner  against  several  other  copartners, 
one  of  whom  was  out  of  the  jurisdiction,  praying  for  an  account  and  dissolu- 
tion of  the  copartnership,  is  given  by  Story  in  illustration  of  this  last  position, 
that  the  objection  will  sometimes  be  fatal  to  the  whole  suit,  for  "the  absent 
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partner/' sajs  the  justice,  '*  would  have  a  distinct  and  independent  interest,  and 
would  seem  to  be  an  indispensable  party,  since  the  decree  roust  affect  that  in- 
terest, and,  indeed,  would  pervade  the  entire  operations  of  the  partnership.** 
The  case  of  Browne  v.  Blount,  2  Russ.  &  M.,  83,  is  also  referred  to  as  illustrat- 
ing the  same  position.  In  that  case  a  judgment  creditor  of  one  Blount  had 
sued  out  a  writ  of  elegit  upon  his  judgment,  and  had  filed  his  bill  to  reach  cer- 
tain real  estates  which  were  vested  in  trustees  upon  certain  trusts,  under  which 
Blount  was  entitled  to  the  rents  and  profits  during  his  life.  The  trustees  and 
certain  parties  interested  under  the  trusts,  and  others  having  a  charge  upon  the 
trust  estate,  were  made  parties,  but  Blount  was  abroad,  and  had  been  for  years 
previous  to  the  institution  of  the  suit,  and  was  therefore  not  made  a  party. 
The  court  held  that,  ^'Blount  being  the  person  whose  interests  were  sought  to 
be  affected  by  the  decree,  the  suit  could  not  proceed  in  his  absence.**  See,  in 
further  illustration  of  the  doctrine  stated,  Mitford,  Cb.  PI.,  31,  32;  Inchequin 
V.  French,  1  Arab.,  33;  Fell  v.  Brown,  2  Brown,  Ch.  Cas.,  276;  Beaumont  v. 
Meredith,  3  Yes.  &  B.,  180;  Evans  v.  Stokes,  1  Keen,  38;  Bussell  v.  Clark,  7 
Cranch,  98;  Mallow  v.  Hinde.  12  Wheat.,  194;  Fuller  v.  Benjamin,  23  Me.,  255; 
Sparr  v.  Scoville,  3  Gush.,  578. 

In  Evans  v.  Stokes  the  bill  was  filed  to  have  the  affairs  of  a  joint  stock  com- 
pany—  w*hich  was  a  copartnership  —  wound  up  and  settled  under  the  decree 
of  the  court,  and  accounts  of  the  partnership  property  taken,  and  a  sale  of 
some  portion  of  the  property  made  by  the  directors  set  aside;  and  it  was  held 
that  all  of  the  members  of  the  company,  however  numerous,  must  be  made 
parties.  ''  It  is  perfectly  obvious,"  said  the  master  of  the  rolls,  ^^  that  a  suit 
where  all  the  accounts  of  the  partnership  are  to  be  taken,  and  the  rights  of  all 
the  parties  are  to  be  determined  as  between  themselves  and  under  the  various 
circumstances  in  which  they  stand  in  relation  to  each  other,  some  of  them,  for 
instance,  having  paid  their  calls  and  others  having  omitted  to  do  so,  cannot  be 
prosecuted  in  the  absence  of  any  of  those  parties." 

The  case  of  Fuller  v.  Benjamin  is  equally  pointed.  In  that  case  four  persons 
bad  been  copartners,  two  of  whom  had  become  insolvent,  and  were  out  of  the 
state;  the  suit  was  brought  by  one  of  the  partners  against  the  solvent  member. 
On  demurrer,  for  want  of  parties,  the  court  said:  "In  cases  of  partnership  it 
must  be  difficult,  if  not  impracticable,  to  proceed  in  equity  without  the  pres- 
ence of  all  the  copartners,  or  their  legal  representatives.  Each  must  be  ex- 
pected to  have  claims,  either  for  services  rendered  or  advances  made,  without 
the  adjustment  of  which  it  will  be  impossible  to  ascertain  what  may  be  due 
from  or  to  the  joint  concern  by  each;  or  what  just  claim  any  one  or  more  of 
them  may  have  against  any  one  or  more  of  the  others.  Until  such  an  ascer- 
tainment shall  have  been  made  it  will  be  impossible  to  pass  a  decree,  which 
shall  be  founded  upon  the  principles  of  justice,  as  to  their  several  rights." 
And  again:  ^'The  plaintiff  in  this  would  seem  to  be  without  remedy,  either  at 
law  or  in  equity.  In  Story  on  Equity  Pleadings,  sections  82,  83,  152  and  218, 
it  is  clearly  shown  that  a  court  of  equity  cannot  take  cognizance  of  a  case  in 
the  predicament  of  the  one  here  exhibited.  Although  the  partners  not  present 
are  insolvent,  yet  they  are  indispensable  parties,  whose  rights  might  be  affected 
by  a  decree,  and  who  must  be  present  to  be  able  to  afford  information  as  to 
their  own  claims  in  connection  with  those  of  the  others;  and  if  bankrupts, 
their  assignees  should  be  made  parties." 

The  condition  of  the  alleged  copartners.  Gray  and  Eaton,  might  have  been 
similar  to  that  of  the  plaintiff  in  this  last  case — without  relief  either  at  law 
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or  in  equity  —  had  there  not  been  a  provision  in  the  legislation  of  the  state  for 
seeurii^o^  service  by  publication  upon  the  non*resident  infant.  As  they  did  not 
pursue  the  course  pointed  out  by  the  statute,  their  present  position  with  ref- 
erence to  the  subsequent  proceedings  and  the  decree  rendered  is  precisely  what 
it  would  have  been  if  no  such  statute  had  existed.  The  principle  upon  which 
the  several  cases  cited  proceed  is  fundamental,  and  underlies  the  administration 
of  justice  in  all  courts  of  equity. 

The  conclusion  which  we  have  reached  renders  it  unnecessary  to  pass  upon 
the  objection  taken  to  the  introduction  of  the  decree  of  April  7,  1856.  The 
decree  has  never  been  produced  upon  any  previous  trial  of  the  actions  brought 
by  the  widow  and  child;  it  is  not  embraced  in  the  judgment  roil  of  the  con- 
solidated action  of  Oray  and  Eaton;  it  did  not  form  any  portion  of  the  record 
which  was  presented  in  that  action  to  the  supreme  court  of  the  state,  or  of  the 
record  in  the  recent  action  of  ejectment  of  Gray  against  Brignardello  before 
the  supreme  court  of  the  United  States.  For  nearly  nine  years  the  original 
document,  signed  by  the  district  judge,  has  lain  unknown  in  the  desk  of  the 
commissioner  in  this  city.  It  appears,  also,  that  subsequently,  on  May  14, 1856, 
the  decree  was  amended  for  some  alleged  want  of  conformity  to  the  previous 
report  of  tiie  commissioner,  and  that  a  new  decree  was  substituted  in  its  place. 
It  may  well  be  doubted  whether,  under  these  circumstances,  the  decree  should 
have  been  received  in  evidence;  but,  as  stated,  the  question  of  its  admissibility 
is  rendered  immaterial  from  the  conclusions  reached  on  other  grounds. 

The  tax  deeds  produced  by  the  defendant  L  irrimore  do  not  aid  the  defense. 
He  was  in  possession  of  the  premises  at  the  time  the  taxes  were  levied  and  the 
sales  by  the  tax  collector  were  made,  and  it  was  his  duty  to  have  paid  the 
taxes.  Moss  v.  Shear  covers  his  case  —  25  Cal.,  S8.  Nor  did  the  assessment 
roll  for  the  years  in  which  the  taxei^  were  unpaid  show  any  valuation  of  the 
property.  Hurlburt  v,  Butenop,  27  Cal.,  50;  Woods  v.  Freeman,  1  Wall.,  398. 
As  to  the  rents  and  profits  of  the  premises  since  the  defendant  Lurrimore  went 
into  possession,  there  is  some  conflict  in  the  evidence.  Our  conclusion  is  that 
the  premises  have  been  worth  to  him  since  May  25,  1856,  $100  a  month,  and 
that  amount  will  be  found  as  the  monthly  rents  and  profits. 

The  plaintiffs  are  entitled  to  a  joint  judgment  agamst  all  the  defendants  for 
the  possession  of  the  premises  in  controversy,  and  the  plaintiff  Franklina  to  a 
several  judgment  against  the  defendant  Larrimore  for  one-half  of  the  esti- 
mated rents  and  profits  from  May  26,  1856,  and  the  plaintiff  Matilda  to  a  sev- 
eral judgment  against  him  for  th(3  remaining  half  of  the  rents  and  profits, 
commencmg  three  years  before  the  filing  of  the  complaint  in  the  present  action ; 
the  renu  and  profits  to  bo  calculated  in  both  cases  up  to  this  date.  Judgment 
accordingly. 

BARROW  V.  HUNTON. 
(9  Otto,  80-85.     1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statkment  of  Facis. —  Uunton  recovered  a  judgment  against  Goodrich  and 
Pilcher  m  a  state  court  of  Louisiana,  on  January  19,  1874.  On  the  2$ih  Jan- 
nary  Goodrich  filed  a  petition  to  have  the  judgment  set  aside,  because  it  was 
founded  on  a  default,  and  he  had  not  been  served  with  process;  and  because 
be  had  been  di^harged  as  a  bankrupt  in  1868,  after  the  alleged  liability  had 
been  (if  at  all)  incurred.  On  February  3, 1874,  Hunton,  being  a  citizen  of  Mis- 
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•ouri,  bad  the  cause  removed  to  the  oiroait  court  of  the  TJnited  States.  On 
the  14th  February  a  decree  was  rendered  dissolving  the  injunction  which  bad 
been  provisionally  granted  by  the  state  court  and  dismissing  Goodrich's  bill. 
His  administrator,  Barrow  (GkxKlrich  having  died  pendente  liie)^  appealed  from 
tbis  decree. 

§  486.  The  federal  court  has  no  power  to  set  aside  a  jttdgment  of  a  state  court 
for  irregularity  or  mistake^  tJumgh  having  jurisdiction  in  some  cases  of  fraud. 

Opinion  by  Mb.  Justiob  Bradley. 

The  question  presented  with  regard  to  the  jurisdiction  of  the  circuit  court  is 
whether  the  proceeding  to  procure  nullity  of  the  former  judgment  in  such  a  case 
as  the  present  is  or  is  not  in  its  nature  a  separate  suit,  or  whether  it  is  a  supple- 
mentary proceeding  so  connected  with  the  original  suit  as  to  form  an  incident  to 
it,  and  substantially  a  continuation  of  it. .  If  the  proceeding  is  merely  tantamount 
to  the  common  law  practice  of  moving  to  set  aside  a  judgment  for  irregularity, 
or  to  a  writ  of  error,  or  to  a  bill  of  review  or  an  appeal,  it  would  belong  to  the 
latter  category,  and  the  United  States  court  could  not  properly  entertain  ju- 
risdiction of  the  case.  Otherwise  the  circuit  courts  of  the  United  States  would 
become  invested  with  power  to  control  the  proceedings  in  the  state  courts,  or 
would  have  appellate  jurisdiction  over  them  in  all  cases  where  the  parties  are 
citizens  of  different  states.    Such  a  result  would  be  totally  inadmissible. 

On  the  other  hand,  if  the  proceedings  are  tantamount  to  a  bill  in  equity  to 
set  aside  a  decree  for  fraud  in  the  obtaining  thereof,  then  they  constitute  an 
original  and  independent  proceeding,  and,  according  to  the  doctrine  laid  down 
in  Gaines  v.  Fuentes,  92  U.  S.,  10  (§§  916-921,  infra),  the  case  might  be  within 
the  cognizance  of  the  federal  courts.  The  distinction  between  the  two  classes 
of  cases  may  be  somewhat  nice,  but  it  may  be  affirmed  to  exist.  In  the  one 
class  there  would  be  a  mere  revision  of  errors  and  irregularities,  or  of  the 
legality  and  correctness  of  the  judgments  and  decrees  of  the  state  courts;  and 
in  the  other  class  the  investigation  of  a  new  case  arising  upon  new  facts, 
although  having  relation  to  the  validity  of  an  actual  judgment  or  decree,  or  of 
the  party's  right  to  claim  any  benefit  by  reason  thereof. 

§  487.  In  Louisiana  a  proceeding  to  annul  a  judgment  affected  hy  irregtUar- 
ity  must  be  taken  in  the  court  in  which  such  judgment  loas  rendered. 

It  would  seem  apparent  that  the  proceeding  in  the  present  case  was  one  that 
affected  the  mere  regularity  of  the  original  judgment.  In  the  common  law- 
practice  it  would  have  been  a  motion  to  set  aside  the  judgment  for  irregularity 
or  a  writ  of  error  coram  vobis.  It  will  be  more  satisfactory,  however,  to  take 
a  brief  view  of  the  practice  of  Louisiana  on  this  subject.  The  process  for  pro- 
curing nullity  of  a  judgment  in  that  state  is  prescribed  by  the  code  of  practice^ 
in  which  we  find  the  following  provisions: 

'^Article  556.  Definitive  judgments  may  be  revised,  set  aside  or  reversed: 
1,  by  a  new  trial;  2,  by  appeal;  3,  by  action  of  nullity;  4,  by  rescission.  The 
last  mode  can  only  be  exercised  by  minors  or  persons  who  were  absent  when 
judgment  was  rendered  against  them." 

"  Article  605.  The  causes  for  which  the  nullity  of  a  definitive  judgment  may 
be  demanded  are  twofold :  those  that  are  relative  to  the  form  of  proceeding, 
and  those  that  appertain  to  the  merits  of  the  question  to  be  tried." 

Article  606  specifies  the  vices  of  form  for  which  a  judgment  can  be  annulled ; 
as,  when  against  a  minor  appearing  without  a  curator,  or  against  a  married 
woman  appearing  without  the  authority  of  her  husband ;  where  the  defendant 
is  condemned  by  default  without  being  cited;  where  the  judge  was  incompe- 
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tent  to  try  the  salt;  and  where  defendant  has  not  been  legally  oited,  and  has 
not  entered  appearance,  and  judgment  is  by  default.  Article  607  specifies  the 
grounds  of  nullity  relating  to  the  merits;  namely,  where  the  judgment  has 
been  obtained  through  fraud,  bribery,  forgery  of  documents,  etc. 

*^  Article  608.  The  nullity  of  judgment  may  be  demanded  from  the  same 
coart  which  has  rendered  the  same,  or  from  the  court  of  appeal  before  which 
the  appeal  from  such  judgment  was  taken,  pursuant  to  the  provisions  hereafter 
expressed. 

^'  Article  609.  The  nullity  can  be  demanded  on  the  appeal,  only  while  the  ap- 
peal is  still  pending,  and  when  the  nullity  is  apparent  on  the  face  of  the  records. 

'' Article  610.  The  party  praying  for  the  nullity  of  a  judgment  before  the 
court  which  has  rendered  the  same  must  bring  his  action  by  means  of  a  peti- 
tion ;  and  the  adverse  party  must  be  cited  to  appear,  as  in  ordinary  suits." 

From  these  extracts  it  is  to  be  inferred  that  the  action  of  nullity  must  be 
brought  in  the  same  court  which  rendered  the  judgment,  or  in  the  court  of 
appeal  when  an  appeal  is  pending.  And  so  the  supreme  court  of  Louisiana  has 
decided.  Hennen's  Digest,  art.  Judgment,  XL  (c),  and  cases  there  cited.  In 
David  V.  Calouret,  1  La.  Ann.,  171,  the  court  says:  ''The  settlement  made 
before  the  notary,  under  the  order  of  the  judge,  •  .  .  sought  to  be  annulled 
in  this  suit,  was  made  the  judgment  of  the  court  by  a  decree,  •  •  .  and 
before  that  court  alone  ought  the  action  to  annul  the  act  to  have  been  brought." 
The  action  of  rescission,  which  is  nearly  identical  with  that  of  nullity,  is  ex- 
pressly required  by  article  616  of  the  code  of  practice  to  be  brought  in  the 
court  that  rendered  the  judgment. 

§  488.  Legislative  constniction^  ihottgh  not  conclusive^  is  entitled  to  weight 

The  fact  that  an  action  of  nullity  can  only  be  brought  in  the  court  which 
rendered  the  judgment,  or  in  the  court  to  which  such  judgment  is  appealed,  is 
entitled  to  some  weight  in  determining  the  question  now  under  consideration. 
It  shows  that  in  the  estimation  of  the  legislature  of  Louisiana  there  is  a  man- 
ifest propriety  in  submitting  the  question  of  the  validity  of  a  judgment  to  the 
court  which  rendered  it,  or  to  the  court  which  has  the  right  to  revise  the  judg- 
ment by  way  of  appeal.  We  are  not  disposed,  however,  to  allow  this  consid- 
eration to  operate  so  far  as  to  make  it  an  invariable  criterion  of  the  want  of 
jurisdiction  in  the  courts  of  the  United  States.  If  the  state  legislatures  could, 
by  investing  certain  courts  with  exclusive  jurisdiction  over  certain  subjects,  de- 
prive the  federal  courts  of  all  jurisdiction,  they  might  seriously  interfere  with  the 
right  of  the  citizen  to  resort  to  those  courts.  The  character  of  the  cases  them- 
selves is  always  open  to  examination  for  the  purpose  of  determming  whether, 
ratione  mcUeria^  the  courts  of  the  United  States  are  incompetent  to  take  juris- 
diction thereof.    State  rules  on  the  subject  cannot  deprive  them  of  it. 

The  classification  of  the  causes  of  nullity  in  the  Louisiana  code  into  causes 
relative  to  form  and  those  relative  to  the  merits  is  nearly  coincident  with  the 
classification  above  suggested,  of  cases  which  are,  and  cases  which  are  not, 
cognizable  in  the  courts  of  the  United  States.  Causes  of  nullity  relating  to 
form  would  fall  in  that  class  of  cases  which  could  not  be  brought  in  these 
courts,  or  be  removed  thereto.  The  present  case  is  one  of  that  character.  It 
is  precisely  described  in  the  fourth  division  of  article  606  of  the  code.  In  our 
judgment,  therefore,  the  case  was  one  of  which  the  circuit  court  could  not  take 
cognizance;  and,  therefore,  the  judgment  must  be  reversed,  and  the  record  re- 
mitted with  directions  to  remand  the  cause  to  the  state  court  from  which  it 
was  removed.  So  ordered. 
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ERWIN  V.  LOWRY. 

t 

(7  Howard,  17^184.    1848.) 

Opinion  by  Mb.  Justice  Catron. 

Statement  of  Facts. —  Alfred  J.  Lowry  sued  James  Erwin  in  the  district 
court  for  the  ninth  district  of  Louisiana,  for  a  tract  of  land  of  aboat  six  hun- 
dred acres,  and  forty-four  slaves,  who  were  employed  in  cultivating  the  land 
by  growing  cotton  thereon.  The  property  was  situate  in  the  parish  of  Madison, 
in  that  state.  The  suit  was  commenced  in  1841,  by  petition,  which  alleges 
that  about  July,  1840,  one  James  Erwin,  illegallj^  and  by  fraud  and  collu- 
sion, and  without  any  legal  title  thereto,  took  possession  of  all  the  above 
described  property,  and  is  still  in  possession  of  the  same,  has  appropriated  and 
wrongfully  converted  to  his  own  use  all  the  fruits  and  revenues  of  said  prop- 
erty, and  protends  to  be  the  owner  thereof,  and  refuses  to  deliver  to  the  peti- 
tioner the  possession.  Tl  o  property  was  not  claimed  by  Lowry  in  his  own 
right,  but  as  curator  of  the  estate  of  Alexander  McNeill. 

To  this  petition  Erwin  answered,  among  other  things  not  within  the  cog- 
nizance of  this  court,  that  on  the  6th  day  of  July,  1840,  he  became  the  purchaser 
of  the  property  at  public  auction,  at  a  sale  made  thereof  by  the  marshal  of  the 
United  States,  who  sold  the  same  under  a  judgment,  and  on  a  writ  of  seizure 
and  sale,  issued  from  the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  in  a  case  wherein  Andrew  Erwin  was  plaintiff,  and  Hector 
McNeill,  testamentary  executor  of  Alexander  McNeill,  deceased,  was  defend- 
ant; and  that  he  paid  the  sum  of  $16,000  in  cash  therefor,  which  was  applied 
to  the  payment  of  a  debt  due  by  mortgage  by  the  succession  of  Alexander 
McNeill;  and  he  exhibited  a  copy  of  the  proceedings  on  which  the  salo  was 
founded,  and  his  bill  of  sale  made  by  the  marshal  for  the  land  and  negroes. 
These  proceedings  and  the  marshal's  deed  were  given  in  evidence  by  the  defend- 
ant on  the  trial  before  the  state  district  court.  A  judgment  was  there  given 
against  Erwin,  and  the  property  decreed  to  Lowry  as  curator;  from  which 
Erwin  appealed  to  the  supreme  court  of  Louisiana,  where  the  judgment  of  the 
district  court  was  affirmed;  and  to  this  judgment  Erwin  prosecuted  a  writ  of 
error  out  of  this  court,  under  the  twenty-fifth  section  of  the  judiciary  act  of 
1789,  on  the  ground  that  there  was  drawn  in  question  the  validity  of  an 
authority  exercised  under  the  United  States,  and  that  the  decision  of  the 
supreme  court  of  Louisiana  was  against  its  validity.  That  such  was  the  fact, 
and  that  this  court  has  jurisdiction,  is  not  and  cannot  be  controverted.  The 
judgment  ordering  the  seizure  and  sale  was  declared  void  for  several  reasons. 
Such  of  them  as  are  subject  to  our  cognizance  we  will  proceed  to  consider. 

§  489.  If  a  judgment  hroxtght  here  uvdei*  the  twenty-fifth  section  of  Hie  judi- 
eiary  act  may  he  supported  on  any  one  ground^  it  would  he  useless  to  reverse  it 
beoauss  an  error  had  heen  committed  o?t  some  other  ground. 

The  whole  proceeding,  commencing  with  the  petition  of  Andrew  Erwin 
demanding  a  seizure  and  sale,  to  James  Erwin's  deed  from  the  marshal,  was  the 
exercise  of  one  authority;  and  the  question  submitted  for  our  consideration  is, 
whether  the  marshal's  sale  was  void  on  any  legal  ground; — that  is  to  say, 
whether  the  deed  by  the  marshal  to  James  Erwin  was  void  for  the  reason  that 
it  was  not  supported  by  a  lawful  judgment,  or  that,  for  want  of  a  compliance 
with  any  legal  requirements  in  conducting  the  seizure  and  sale,  the  deed  was 
void.  If  void  on  any  one  ground,  it  would  be  altogether  useless  to  reverse  the 
judgment  because  an  error  bad  been  committed  on  some  other  ground;  as,  on 
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the  canre  being  remanded,  the  state  court  would  pronounce  the  deed  void  a 
gecond  time  on  the  true  ground.  This  court  was  compelled  so  to  bold  in  Collier 
».  Stan  broach,  6  How.,  14. 

§  41)0.  Wh^re  the  record  establishea  tlie  fact  of  ciiizenshipy  it  cannot  he  called 
in  question  coUaterally  and  disproved. 

The  deed  in  the  case  before  us  was  held  void  by  the  supreme  court  of  Louisi- 
ana: First,  because  Hector  McNeill  was  not  a  citizen  of  that  state  when 
Andrew  Erwin^s  petition  was  filed.  This  fact  the  court  ascertained  by  proof 
dehors  the  record.  The  petition  alleges  that  Andrew  Erwin  was  a  citizen  of 
the  state  of  Tennessee,  therein  residing;  and  that  Hector  McNeill  was  a  citizen 
of  the  state  of  Lpuisiana,  residing  in  the  parish  of  Madison,  and  within  the 
jarisdiotion  of  t)?e  court.  On  being  served  with  process,  Hector  McNeill  did 
not  dispute  the  fact,  nor  make  any  defense;  the  purchaser  found  the  fact  estab* 
lisbed  by  the  record,  nor  could  it  be  called  in  question  in  a  collateral  action  and 
disproved,  and  the  purchaser's  title  defeated  by  inferior  evidence.  On  this 
question  the  case  of  McCorraick  v.  Sullivant,  10  Wheat.,  192,  is  entitled  to  great 
weight.  There,  neither  party  was  averred  to  be  a  citizen  of  any  slate;  and  the 
attempt  was  made  by  a  second  suit  to  treat  the  purchaser's  title  as  a  nullity, 
because  of  this  defect  in  the  proceeding  on  which  the  purchase  was  founded; 
but  it  was  held  that  the  purchaser  took  a  good  title.  In  the  case  before  us,  the 
record  on  its  face  was  perfect,  and  evidence  was  let  in  to  contradict  and  to  oveiv 
throw  it,  which  we  deem  to  be  wholly  inadmissible  in  any  collateral  proceeding. 
Hector  McNeill  was  estopped  to  deny  the  fact;  and  so  is  the  present  part3',hi» 
successor. 

§  491.  Thotigh  property  is  in  the  course  of  administration  in  a  state  prolbate 
court ^  the  federal  court  haspoioer  to  order  a  sale  under  a  mortgage  in  favor  of  a 
citizen  of  another  state. 

The  next  question  decided  below  was  that  the  property  when  it  was  seized 

and  sold  was  part  of  a  succession,  and;  being  in  the  course  of  administration  in 

the  probate  court,  could  not  be  seized  and  sold  by  an  execution  founded  on  a 

prooeeding  in  another  court.    This  question  we  declined  to  decide  in  the  case^ 

of  Collier  v.  Stanbrough,  and  ruled  that  cause  on  another  ground.    That  a^ 

special  mortgage,  where  no  succession  has  occurred,  may  be  foreclosed  by  thit^ 

mode  of  proceeding, —  that  is,  by  an  order  of  seizure  and  sale  in  the  circuit 

court  of  the  United  States  held  in  Louisiana, —  we  have  no  doubt.    But  the 

question  here  is,  whether  jurisdiction  could  be  exercised  over  mortgaged  prop* 

erty  whilst  it  was  in  a  course  of  administration.    That  no  jurisdiction  existed: 

in  the  United  States  circuit  court  was  held  in  the  case  before  us;  and  so  \\ 

had  been  held  by  the  supreme  court  of  Louisiana  in  previous  cases.    But  in 

1847  that  court  reviewed  its  previous  decisions  in  the  case  of  Dupuy  v.  Bemiss, 

2  La.  Ann.,  S(>9.     In  the  opinion  there  given  the  jurisdiction  of  the  federal 

court  held  in  Louisiana  is  so  accurately  and  cogently  sot  forth,  and  the  relative 

powers  and  duties  of  the  state  and  federal  judiciaries  are  so  justly  appreciated, 

as  to  relieve  us  from  all  further  anxiety  and  embarrassment  on  the  delicate 

question  of  conflict  arising  in  the  case  of  Collier  v,  Stanbrough,  and  again  in 

this  cause.     It  was  held  in  the  case  of  Dupuy  v.  Bemiss,  that  where  a  lien  ex* 

isted  on  property  by  a  special  mortgage  before  the  debtor's  death,  and  the 

property  passed  by  death  and  succession,  with  the  lien  attached,  into  the  hands 

of  a  curator,  and  was  in  the  course  of  administration  in  the  probate  court,  the 

circuit  court  of  the  United  States  had  jurisdiction,  notwithsianJing,  to  proceed 

against  the  property,  and  to  enforce  the  creditor's  lien,  and  to  decree  a  sale  of 
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the  property,  and  that  suoh  sale  was  valid.  We  accord  to  this  adjudication  our 
decided  approbation,  but  take  occasion  to  say  that,  had  we  unfortunately  been 
compelled  to  decide  the  question  without  this  aid,  our  judgment  would  have 
been  that  the  decision  of  the  supreme  court  of  Louisiana  in  the  cause  under 
consideration  was  erroneous. 

§  492.  When  a  jicdgment  is  given  by  a  court  having  Jurisdiction  of  parties 
and  subJectrTn^tter^  the  facts  necessary  to  support  the  judgment  are  presumed. 

It  was  also  assumed  by  the  supreme  court  of  Louisiana,  '^  that  no  explana- 
tion was  given  how  the  notes  secured  by  the  mortgage  got  into  Andrew  Erwin's 
hands  in  Tennessee,  and  that  no  transfer  of  the  mortgage  was  proved  to  have 
been  made  to  him,  without  which  no  state  judge  could  have  granted  an  order 
of  seizure  and  sale  without  a  violation  of  law."  We  hold  that  wherever  a 
judgment  is  given  by  a  court  having  jurisdiction  of  the  parties  and  of  the  subject- 
matter,  the  exercise  of  jurisdiction  warrants  the  presumption  in  favor  of  a 
purchaser,  that  the  facts  which  were  necessary  to  be  proved  to  confer  jurisdic- 
tion were  proved.  It  was  so  held  by  this  court  in  the  case  of  Grignon  v.  Astor, 
2  How.,  319  (§§  496-500,  infra),  and  to  the  principles  there  laid  down  we  refer 
for  the  true  rule.  The  circuit  court  may  have  erred  in  granting  the  order  of 
seizure  and  sale,  but  this  does  not  affect  the  purchasers  title. 

§  493.  Though  strict  compliance  with  forms  is  necessary  in  judicial  sales^  a 
debtor  may^  by  his  conduct^  estop  himself  from,  future  objection. 

The  supreme  court  of  Louisiana  next  held  that  ^'  it  is  well  settled  in  our  juris- 
prudence that,  in  forced  alienations  of  property,  there  must  be  a  reasonable 
diligence  in  and  compliance  with  the  forms  of  the  law,  under  a  penalty  of  nul- 
lity. When  a  party  resorts  to  the  summary  and  more  severe  remedies  allowed 
by  law,  he  is  then  held  to  a  stricter  compliance  with  every  legal  formality,  and 
the  executory  process  of  seizure  and  sale  may  be  considered  as  one  of  severity. 
It  is  obtained  exparte^  and  all  the  proceedings  under  it  are  to  be  scrutinized 
closely.  It  necessarily  follows  that  if  the  law  has  not  been  complied  with, 
the  property  is  not  transferred,  and  the  purchaser  acquires  no  title."  This  was 
the  doctrine  adopted  by  us  in  the  case  of  Collier  v.  Stanbrough,  and  is  no  more 
open  to  question  in  the  circuit  court  of  Louisiana  than  it  is  in  the  state  courts 
of  that  state;  and  the  question  is,  how  far  the  marshal  complied  with  the  legal 
formalities  in  conducting  the  seizure  and  sale.  He  was  bound  to  give  three 
days'  notice  to  the  debtor  before  the  seizure,  if  he  resided  on  the  spot,  and  if 
he  did  not,  to  count  in  addition  a  day  for  every  twenty  miles  between  the  res- 
idence of  the  debtor  and  the  residence  of  the  judge  to  whom  the  petition  was 
presented.  Code  of  Practice,  735.  The  notice  was  given  to  Hector  McN'eill 
on  the  29th  day  of  May,  1840,  requiring  him  to  pay  within  three  days;  the 
property  was  seized  on  the  1st  day  of  June;  the  advertisements  were  posted 
on  the  4th  of  June,  and  the  property  sold  on  the  6th  day  of  July  following. 
The  notice  was  given  in  the  parish  of  Carroll,  about  four  hundred  miles  from 
New  Orleans,  where  the  judge  resided,  so  that  more  than  twenty  days  less 
than  the  due  time  required  by  law  was  allowed  'to  the  defendant,  Hector 
McNeill,  to  appear  before  the  judge,  obtain  an  injunction,  and  make  opposition 
to  the  proceeding  instituted  by  Andrew  Erwin;  and  for  this  reason  the  sale 
would  be  void  if  the  defendant,  McNeill,  had  not  acted  in  the  matter.  But 
the  marshal's  returns  are  required  by  the  practice  in  Louisiana  to  show  the 
various  steps  in  the  proceedings,  and  are  part  of  the  record  on  which  James 
Erwin's  title  depends;  these  returns  show  that  McNeill  was  served  with  process 
on  the  spot  where  the  property  was,  and  where  the  advertisements  were  posted. 
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When  the  sale  came  on  the  marshal  returns  that,  "  by  agreement  of  the  plaint- 
iff and  defendant  in  the  snit,  that  is,  Andrew  Erwin  and  Hector  McNeill,  the 
following  individuals  were  selected  as  appraisers,  to  wit:  James  Brooks  was 
selected  by  the  plaintiff,  and  Jesse  Couch  was  selected  by  the  defendant,  who, 
being  duly  sworn,  proceeded  to  appraise  all  the  property  mentioned  in  the 
order  of  seizure  and  sale;  that  they  appraised  the  negroes  and  the  land;  that 
is,  each  slave  separately  and  the  land  separately."  Both  land  and  slaves  being 
immovable  property,  if  two-thirds  of  the  appraised  value  had  not  been  bid  at 
the  sale,  a  second  was  necessary  by  the  laws  of  Louisiana.  Code  of  Practice, 
670,  671,  etc.  And  by  article  676,  '^  Slaves  seized  must  be  appraised,  either  by 
the  head  or  by  families,  and  the  other  effects  must  be  appraised  with  such, 
minuteness  that  they  may  be  sold  together  or  separately,  to  the  best  advantage 
of  the  debtor,  and  as  he  may  direct." 

The  marshal's  deed  to  James  Erwin  recites  in  general  terms  all  the  necessary 
steps  required  to  be  taken  previous  to  the  sale;  and,  after  describing  in  detail 
all  the  property,  the  deed  says  that  *'  the  marshal  proceeded  to  cry  the  afore- 
said land  and  negroes  to  go  together,  at  the  request  of  the  defendant.  Hector 
McNeill;  and  that  James  Erwin  became  the  purchaser  for  the  sum  of  $16,000, 
being  more  than  two-thirds  the  appraised  value  of  the  land  and  negroes."  The 
general  principle  as  respects  third  persons  is,  that  where  one  having  title  stands 
by  and  knowingly  permits  another  to  purchase  and  expend  money  on  land, 
under  the  erroneous  impression  that  he  is  acquiring  a  good  title,  and  the  one 
who  stands  by  does  not  make  his  title  known,  he  shall  not  afterwards  be 
allowed  to  set  it  up  against  the  purchaser.  We  understand  the  decisions  in 
Louisiana  to  conform  to  this  principle,  and  that  it  is  applicable  there  in  cases  of 
execution  sales;  and,  as  lands  and  slaves  siand  on  the  same  footing  in  Louisiana, 
the  rule  applies  equally  to  both. 

Testing  the  sale  by  this  principle,  how  does  it  stand?  The  purchaser  saw 
the  debtor  and  the  marshal  select  the  appraisers,  and  saw  the  appraised  value, 
so  that  bidders  could  regulate  their  bids  by  it;  he  heard  the  debtor  order  the 
marshal  to  sell  the  plantation  and  slaves  together,  and  they  were  so  sold.  Nor 
did  the  debtor  make  any  objection  to  the  sale,  but  by  his  acts  and  presence 
sanctioned  it;  and,  therefore,  it  cannot  be  impeached  because  formal  steps 
were  not  strictly  complied  with.  In  our  opinion  the  order  of  seizure  and  sale, 
and  the  steps  taken  in  its  execution,  were  such  as  to  support  the  sale  adjudi- 
cated to  James  Erwin  by  the  marshal;  but  we  only  adjudge  the  force  and 
effect  of  the  legal  proceeding.  As  to  any  other  questions  involved  in  the  cause, 
if  there  be  any,  this  court  has  no  jurisdiction,  and  consequently  leaves  them 
with  the  state  courts. 

§  494.  Th(mgh  the  losing  party  receive  money  frora  his  opponent  under  a  final 
decree^  this  does  not  waive  a  right  of  appeal. 

At  October  term,  1843,  the  curator,  Lowry,  had  judgment,  but  the  court  be- 
low ordered  *'  that  no  writ  of  possession  issue  in  this  case  to  put  the  plaintiff  in 
possession  of  the  plantation  and  slaves  until  he  pay  the  defendant,  or  deposit  in 
the  hands  of  the  sheriff  of  the  parish,  to  the  credit  of  the  defendant,  $436.55, 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum  from  the  18th 
day  of  March  in  the  year  1843  until  the  day  of  payment  or  deposit."  In 
August,  1844,  Lowry  paid  over  the  money  to  the  sheriff  of  the  parish  of  Madi- 
son  ;  and  the  sheriff  paid  it  over  to  Erwin  in  November,  1844.  The  writ  of 
error  was  sued  out  in  May,  1845;  and  there  accompanied  the  record  an  assign- 
ment of  errors.     The  defendant  in  error  now  comes  forward  and  asks  to  have 
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tho  writ  of  error  dismissed,  on  production  of  a  copy  of  Erwin's  receipt  to  the 
sheriff,  on  the  ground  that,  by  receiving  the  money,  Erwin  released  the  errors 
complained  of. 

§  495.  Although  a  decree  in  equity  ie fully  executed  at  the  instance  of  theeuo- 
cessful  party ^  he  cannot  complain  of  hie  own  voluntary  acts  if  he  performs  acnnr 
dition  imjyoeed  upon  him  before  he  can  have  the  fruits  of  the  decree^  though  tha 
other  party  derives  a  benefit  from  such  performance. 

In  the  first  place,  we  think  the  motion  comes  too  late  to  be  heard,  but  that,  if  it 
could  be  beard,  it  is  no  bar.  The  proceeding  was  of  a  mixed  character,  partaking 
more  of  the  nature  of  a  proceeding  in  equity  than  one  at  law;  and,  although 
it  can  only  come  here  by  writ  of  error,  yet  this  does  not  change  its  character. 
A  writ  of  error  in  equity  proceedings  is  not  peculiar.  The  twenty-second  sec- 
tion of  the  judiciary  act  of  1789  gave  a  writ  of  error  in  chancery  case's,  and  so 
the  law  continued  until  1S03.  Ch.  40.  And  we  take  the  rule  to  be  that,  al- 
though a  decree  in  equity  is  fully  executed  at  the  instance  of  the  successfol 
party,  he  cannot  complain  of  his  own  voluntary  acts  if  he  does  perform  a  con- 
dition imposed  upon  him  before  he  can  have  the  fruits  of  the  decree,  although 
the  other  party  derives  a  benefit  from  such  performance.  If  it  was  otherwise, 
a  writ  of  error  in  suoh  a  case  as  the  present,  or  an  appeal  in  equity,  might  be 
defeated  after  the  writ  of  error  or  appeal  was  sued  out,  where  there  was  no 
supersedeas^  and  here  there  was  none. 

Five  years  is  the  time  allowed  for  prosecuting  appeals  to  and  writs  of  error 
dnt  of  this  court,  and  in  many  cases  decrees  and  judgments  are  executed  before 
any  step  is  taken  to  bring  the  case  here;  yet  in  no  instance  within  our  knowl- 
edge has  an  appeal  or  writ  of  error  been  dismissed  on  the  assumption  that  a 
release  of  errors  was  implied  from  the  fact  that  money  or  property  had  changed 
hands  by  force  of  the  judgment  or  decree.  If  the  judgment  is  reversed,  it  is 
the  duty  of  the  inferior  court,  on  the  cause  being  remanded,  to  restore  the  par- 
ties to  their  rights.  For  the  reasons  above  stated  we  order  the  judgment  of  the 
supreme  court  of  Louisiana  to  be  reversed.' 

Waynb  and  Danikl,  JJ.,  dissented. 


GRIGNON  V.  ASTOR. 
(2  Howard,  819-844    1844.) 

Statemtent  of  Facts. —  The  law  of  Michigan  referred  to  in  the  opinion  is  the 
act  of  July  27,  1818,  which  enacts  that  when  it  is  shown  to  the  proper  county 
court  that  the  estate  of  a  deceased  person  is  insuiBcient  to  pay  the  debts,  the 
court  may  empower  the  executors  or  administrators  to  sell  the  whole  or  any 
part  of  the  real  estate,  and  to  sign  and  execute  the  proper  conveyances,  pro- 
vided, that  before  snch  sale,  the  executor  give  thirty  days*  notice  by  posting 
notifications,  and  that  every  representation  to  the  county  court  as  above  shall 
be  accompanied  by  a  certificate  from  the  probate  judge  of  the  county  where 
the  estate  was  inventoried,  stating  the  value  of  the  property  and  the  opinion 
of  the  judge  as  to  the  necessity  of  the  sale.  The  court  before  passing  on  the 
representations  must  give  notice  to  all  concerned  who  do  not  signify  \heir 
assent.  The  executor  before  any  sale  must  take  oath  before  a  probate  judge 
or  a  justice  of  the  peace  that  he  will  use  his  utmost  endeavors  to  dispose  of  the 
property  in  the  way  most  advantageous  to  all  parties. 
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Opinion  by  Mk,  Justice  Baldwin. 

This  case  comes  here  on  a  writ  of  error  from  the  supreme  court  of  the  terri- 
tory of  Wisconsin.  The  premises  in  controversy  were  formerly  owned  by  one 
Peter  Grignon,  to  whom  they  were  confirmed  by  an  act  of  congress,  passed 
2l8t  February,  1823  (3  Stats,  at  Large,  724),  to  be  found  in  3  Story's  Laws, 
1877.  lie  died  in  March  following,  intestate,  indebted,  and  leaving  two  sons 
who  are  lessors  of  the  plaintifiP,  one  born  in  1803,  the  other  in  1806.  They 
conveyed  one-third  to  Martin,  the  other  lessor,  in  1834.  The  lessors  claim  as 
heirs  at  law  of  Peter  Orignon,  and  the  conveyance  from  them  to  Martin. 

In  1824  letters  of  administration  on  the  estate  of  Peter  Grignon  were  duly 
granted  to  Paul  Grignon,  the  brother  of  the  deceased,  who  gave  bond  for  the 
performance  of  the  trust,  according  to  law.  In  January,  1826,  he  presented 
his  petition  to  the  county  court  of  Brown  county,  then  in  the  territory  of 
Michigan,  praying  for  an  order  from  the  court  to  authorize  him  to  dispose  of 
the  real  estate  of  the  said  Peter,  which  was  granted.  A  license  issued  to  the  ad- 
ministrator to  sell  in  Marcb^  1826.  A  sale  was  accordingly  made  ta  Augnstin 
Grignon,  to  whom  a  deed  was  executed  by  the  administrator  in  June,  1826, 
and  duly  recorded.  The  defendants  claim  title  under  this  sale  by  sundry 
mesne  conveyances  from  the  purchaser.  The  law  of  Michigan  is  set  forth  in 
the  statement  of  the  case  by  the  reporter. 

In  the  county  court  the  following  proceedings  were  had: 

'*  At  a  session  of  the  county  court  for  the  county  of  Brown,  begun  and  held 
at  the  township  of  Green  Bay,  in  the  school-house,  on  Tuesday,  the  tenth  day 
of  January,  one  thousand  eight  hundred  and  twenty-six. 

^'Present:  The  Hon.  James  Porlier,  chief  justice,  and  John  La  we,  Esq., 
associate  justice.    The  court  was  opened  by  George  Johnston,  sheriff. 

^  The  petition  of  Paul  Grignon,  administrator  on  the  estate  of  Pierre  Grig- 
Bon,  late  of  the  county  of  Brown  (deceased),  was  filed  by  his  attorney,  H.  8. 
Baird,  praying  for  an  order  from  the  court  to  authorize  him  to  dispose  of  the 
teal  estate  of  said  Pierre. 

*'In  consideration  of  the  facts  alleged  in  said  petition,  and  for  divers  other 
good  and  sufiicient  reasons,  it  is  ordered  that  he  be  empowered  as  aforesaid. 

^  Minutes  read,  corrected  and  signed  by  order  of  the  coort 

^  EoBSBT  lawur,  Js.,  Clerk." 

Brown  Oounty,  ) ' 

^  TAe  Untied  States  of  Americ€t,  to  Paul  Orifffum^  adminuirator  of  Pierre 
Grifnon^  deeeaeed: 

^  Be  it  known,  to  all  whom  it  may  concern,  that  at  a  term  of  the  coanty 
court  of  the  county  of  Brown,  continued  and  held  at  the  township  of  Green 
B.iy,  in  said  county,  on  Tuesday,  the  lOtk  day  of  January,  in  the  year  of  our 
Lord  1826,  before  the  Hon.  James  Porlier,  chief  justice,  and  John  Luwe,  Esq., 
anociate  justice,  Paul  Grignon,  administrator  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits,  lands  and  tenements  of  Pierre  Grignon,  de- 
ceased, late  of  the  county  of  Brown  aforesaid,  represents  to  this  court,  then 
and  there  in  session,  that  the  said  Pierre  died  intestate,  at  Green  Bay,  in  said 
county  of  Brown,  on  the  4th  day  of  March,  A.  D.  1823;  that  at  the  time  of 
his  death  the  said  Pierre  was  seized  in  his  demesne  as  of  fee  in  and  to  the  fol- 
lowing tracts  or  lots  of  land,  situated  at  Green  Bay  aforesaid,  to  wit: 

*'  Lot  number  8,  on  the  east  side  of  Fox  river,  bounded  north  by  land  claimed 
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by  the  estate  of  Dometile  Longevin;  south  by  Augustin  Grignon,and  four  and 
a  half  arpens  in  front  and  eighty  arpens  rear. 

"  Also,  lot  number  5,  on  the  same  side  of  said  river,  bounded  north  by  Au- 
gustin Grignon's  claim,  and  south  by  land  claimed  and  occupied  by  John  Lawe, 
Esq.,  being  four  acres  and  sixteen  feet  wide,  and  extending  back  eighty  acres. 

''  Also,  lot  number  3,  in  dispute  between  said  deceased  and  Oeorge  Johnston^ 
on  the  west  side  of  said  Fox  river,  lately  occupied  by  said  George  Johnston, 
bounded  north  by  Louis  Grignon,  and  south  by  land  of  said  deceased,  being 
eight  chains  and  sixty-two  links  wide,  and  eighty  arpens  deep. 

^*  Also,  lot  number  4,  on  the  same  side  of  said  river,  bounded  north  by  the  last- 
mentioned  claim,  and  south  by  land  claimed  by  John  Lawe,  Esq.,  being  eight 
chains  and  fifty  links  wide,  and  extending  back  eighty  arpens. 

'*  And  that  it  has  been  ascertained  by  the  petitioner  that  the  goods  and  chat- 
tels belonging  to  the  estate  of  the  said  deceased  are  insuflScient  to  pay  all  the 
just  debts  which  he  owed  at  the  time  of  his  death,  but  that  the  estate  will  be 
insolvent;  and  therefore  prays  that  leave  may  be  granted  him  to  dispose  of  the 
tracts  and  lots  of  land  aforesaid. 

^^  Now,  therefore,  for  the  causes  aforesaid,  and  for  divers  other  good  and 
fiuRlcient  reasons,  the  court  thereunto  moving,  they  do  hereby  authorize  and 
empower  you,  the  said  administrator,  to  dispose  of  all  the  right,  title  and  in- 
terest of  the  deceased  in  and  to  the  above  described  tracts  and  lots  of  land  in 
such  manner  as  will  best  serve  the  interest  of  all  concerned  in  said  estate,  re- 
quiring of  you  a  due  observance  of  the  statute  in  such  case  made  and  provided. 

"  Witness,  James  Porlier,  chief  justice  of  the  county  court  of  the  county  of 
Brown,  at  the  township  of  Green  Bay,  on  the  28th  of  March,  A.  D.  1826. 

"RoBEKT  Ibwin,  Jb.,  Clcrk,  B.  C' 

At  the  trial  numerous  questions  of  evidence  arose,  and  many  instructions 
were  asked  of  the  court,  to  whose  opinion  the  plaintiflfs  excepted;  but  we  do 
not  deem  it  necessary  to  notice  them  in  detail,  as  in  our  opinion  the  whole 
merits  of  the  controversy  depend  on  one  single  question ;  had  the  county  court 
of  Brown  county  jurisdiction  of  the  subject  on  which  they  acted? 

§  496*  Jurisdiction  defined. 

Jurisdiction  has  been  thus  defined  by  this  court:  ^^The  power  to  hear  and 
determine  a  cause  is  jurisdiction ;  it  is  coram  judice  whenever  a  case  is  pre- 
sented which  brings  this  power  into  action ;  if  the  petitioner  presents  such  a 
case  in  his  petition,  that  on  a  demurrer  the  court  would  render  a  judgment  in 
his  favor,  it  is  an  undoubted  case  of  jurisdiction;  whether  on  an  answer  deny- 
ing and  putting  in  issue  the  allegations  of  the  petition,  the  petitioner  makes 
out  his  case,  is  the  exercise  of  jurisdiction,  conferred  by  the  filing  a  petition 
containing  all  the  requisites,  and  in  the  manner  required  by  law."  6  Pet,  709. 
*' Any  movement  by  a  court  is  necessarily  the  exercise  of  jurisdiction;  so,  to 
exercise  any  judicial  power  over  the  subject-matter  and  the  parties,  the  ques- 
tion is  whether,  on  the  case  before  a  court,  their  action  is  judicial  or  extra- 
judicial, with  or  without  the  authority  of  law,  to  render  a  judgment  or  decree 
u|)on  the  rights  of  the  litigant  parties.  If  the  law  confers  the  power  to  render 
a  judgment  or  decree,  then  the  court  has  jurisdiction,  what  shall  be  adjudged 
or  decreed  between  the  parties,  and  with  which  is  the  right  of  the  case,  is 
judicial  action  by  hearing  and  determining  iu^'  l±  Pet,,  718;  S.  P.,  3  Pet, 
205.  It  is  a  case  of  judicial  ci.>gni2ance«  and  the  proceedings  are  judicial.  12 
Pet,  023. 
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§  497,  In  actions  in  rem  the  only  question  of  jurisdiction  is  the  pou^r  over 
the  subjectrmatter^  regardless  of  parties. 

This  is  the  line  whioh  denotes  jurisdiction  and  its  exercise;  in  cases  in  per- 
sonam^ where  there  are  adverse  parties,  the  court  must  have  power  over  the 
subject-matter  and  the  parties;  but  on  a  proceeding  to  sell  the  real  estate  of  an 
indebted  intestate,  there  are  no  adversary  parties,  the  proceeding  is  in  rern^  the 
administrator  represents  the  land  (11  S.  &  E.,  432);  they  are  analogous  to  pro- 
ceedings in  the  admiralty,  where  the  only  question  of  jurisdiction  is  the  power 
of  the  court  over  the  thing,  the  subject-matter  before  them,  without  regard  to 
the  persons  who  may  have  an  interest  in  it;  all  the  world  are  parties.  In  the 
orphan's  court,  and  all  courts  who  have  power  to  sell  the  estates  of  intes- 
tates, their  action  operates  on  the  estate,  not  on  the  heirs  of  the  intestate;  a 
porchaser  claims  not  their  title,  but  one  paramount.  11  S.  &  R,  426.  The 
estate  passes  to  him  by  operation  of  law.  11  S.  &  R,  428.  The  sale  is  a  pro- 
ceeding in  rem^  to  which  all  claiming  under  the  intestate  are  parties  (11  S.  & 
B.,  429),  which  directs  the  title  of  the  deceased.     11  S.  &  R,  430. 

§  498.  When  a  court  has  power  to  order  the  sale  of  a  decedents  estate^  and  the 
record  shows  a  petition  and  order  so  to  doj  the  existence  of  aU  facets  necessary  to 
support  the  jurisdiction  in  the  particular  case  is  conclusively  presumed  in  the 
silence  of  the  record. 

As  the  jurisdiction  of  such  courts  is  irrespective  of  the  parties  in  interest, 
our  inquiry  in  this  case  is  whether  the  county  court  of  Brown  county  had 
power  to  act  in  the  estate  of  Peter  Grignon,  on  the  petition  of  the  administra- 
tor under  the  law  of  Michigan,  providing,  that  where  the  goods  and  chattels 
of  a  decedent  are  not  sufficient  to  answer  his  just  debts,  on  representation 
thereof,  and  the  same  being  made  to  appear  to  the  county  court  where  he 
dwelt,  or  where  his  real  estate  lies,  it  may  license  the  executor  or  administrator 
to  make  sale  of  so  much  as  will  satisfy  the  debts  and  legacies. 

^o  other  requisites  to  the  jurisdiction  of  the  county  court  are  prescribed 
than  the  death  of  Grignon,  the  insufficiency  of  his  personal  estate  to  pay  his 
debts,  and  a  representation  thereof  to  the  county  court  where  he  dwelt,  or  his 
real  estate  was  situate,  making  these  facts  appear  to  the  court.  Their  decision 
was  the  exercise  of  jurisdiction  whioh  was  conferred  by  the  representation, 
for  whenever  that  was  before  the  court  they  must  hear  and  determine  whether 
it  was  true  or  not;  it  was  a  subject  on  which  there  might  be  judicial  action. 
The  record  of  the  county  court  shows  that  there  was  a  petition  representing 
some  facts  by  the  administrator,  who  prayed  an  order  of  sale;  that  the  court 
took  those  facts  which  were  alleged  in  the  petition  into  consideration,  and  for 
these  and  divers  other  good  reasons,  ordered  that  he  be  empowered  to  selL 
It  did  then  appear  to  the  court  that  there  were  facts  and  reasons  before  them 
which  brought  their  power  into  action,  and  that  it  was  exercised  by  granting 
the  prayer  of  the  petitioner,  and  the  decree  of  the  court  does  not  specify  the 
facts  and  reasons,  or  refer  to  the  evidence  on  which  they  were  made  to  appear 
to  the  judicial  eje;  they  must  have  been,  and  the  law  presumes  that  they  were, 
such  as  to  justify  their  action.  14  Pet.,  458.  But  though  the  order  of  the 
court  sets  forth  no  facts  on  which  it  was  founded,  the  license  to  the  adminis- 
trator is  full  and  explicit,  showing  what  was  considered  and  adjudicated  on 
the  petition  and  evidence,  and  that  every  requisition  of  the  law  had  been  com- 
plied with  before  the  order  was  made,  by  proof  of  the  existence  of  all  the 
facts  on  which  the  power  to  make  it  depended.  8  Pet.,  202;  2  Pet.,  165.  We 
all  know  that  even  in  the  old  states  the  records  of  these  and  similar  proceed- 
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ings  are  very  imperfectly  kept;  that  where  it  consists  of  separate  pieces  of 
paper  they  are  often  mislaid  or  lost  by  the  carelessness  of  clerks,  and  their  fre- 
quent changes;  reg^alar  entries  of  the  proceedings  are  not  entered  on  the  docket 
as  in  adversary  cases,  nor  are  the  facts  set  forth  in  the  petition  entered  at 
large;  and  it  is  no  matter  of  surprise  that  in  so  new  and  remote  part  of  the 
country  as  the  place  where  these  proceedings  were  had,  this  state  of  things 
should  exist.  Nor  is  it  necessary  that  a  full  or  perfect  account  should  appear 
in  the  records  of  the  contents  of  papers  on  files,  or  the  judgment  of  the  court 
on  matters  preliminary  to  a  final  order;  it  is  enough  that  there  be  something 
of  record  which  shows  the  subject-matter  before  the  court  and  their  action 
upon  it;  that  their  judicial  power  arose  and  was  exercised  by  a  deQnitive  order, 
sentence  or  decree.  2  Pet.,  165.  The  petition  in  the  present  case  called  for  a 
decision  of  the  court  that  the  facts  represented  did  or  did  not  appear  to  them 
to  be  sufficiently  proved;  they  decide!  that  they  did  so  appear,  whereby  their 
power  was  exercised  by  the  authority  of  the  law,  and  it  became  their  duty  to 
order  the  sale,  unless  in  a  case  under  the  third  section.  The  subsequent  pro- 
visions of  the  act  of  Michigan  relate  exclusively  to  acts  and  proceedmgs  in  the 
execution  of  the  order  of  sale,  or  are  directory  to  the  administrator  to  accom- 
pany the  representation  with  a  certificate  of  the  judge  of  probate,  and  to  the 
court,  before  passing  on  such  representation,  to  order  notice  to  be  given  to  the 
parties  concerned,  to  show  cause  why  the  license  should  not  be  granted;  but 
these  provisions  do  not  affect  the  jurisdiction  of  the  court,  they  apply  only  to 
its  exercise.  After  the  court  has  passed  oo  the  representation  of  the  adminis- 
trator, tlie  law  presumes  that  it  was  accompanied  by  the  certificate  of  the 
jadge  of  probate,  as  that  was  a  requisite  to  the  action  of  the  court;  their 
order  of  sale  is  evidence  of  that  or  any  fact  which  was  necessary  to  give  them 
power  to  make  it,  and  the  same  remark  applies  to  the  order  to  give  notice  to 
the  parties.  This  is  a  familiar  principle  in  ordinary  adversary  actions,  in 
which  it  is  presumed,  after  verdict,  that  the  plaintiff  has  proved  every  fact 
which  is  indispensable  to  his  recovery,  though  no  evidence  appears  on  the 
record  to  show  it;  and  the  principle  is  of  more  universal  application  in  proceed- 
ings in  rem  after  a  final  decree  by  a  court  of  competent  jurisdiction  over  the 
ittbject-matter. 

The  granting  the  license  to  sell  is  an  adjudication  upon  all  the  facts  neces- 
sary to  give  jurisdiction,  and  whether  they  existed  or  not  is  wholly  immaterial 
if  no  appeal  is  taken;  the  rule  is  the  same  whether  the  law  gives  an  appeal  or 
not;  if  none  is  given  from  the  final  decree,  it  is  conclusive  on  all  whom  it  con- 
cerns. The  record  is  absolute  verity,  to  contradict  which  there  can  be  no  aver- 
ment or  evidence;  the  court  having  power  to  make  the  decree,  it  can  be 
impeached  only  by  fraud  in  the  party  who  obtains  it.  6  Pet.,  729.  A  pur- 
chaser under  it  is  not  bound  to  look  beyond  the  decree;  if  there  is  error  in  it 
of  the  most  palpable  kind,  if  the  court  which  rendered  it  have,  in  the  exercise 
of  jurisdiction,  disregarded,  misconstrued  or  disobeyed  the  plain  provisions  of 
the  law  which  gave  them  the  power  to  hear  and  determine  the  case  before 
them,  the  title  of  a  purchaser  is  as  much  protected  as  if  the  adjudication  would 
stand  the  test  of  a  writ  of  error;  so  where  an  appeal  is  given  but  not  taken  in 
the  time  prescribed  by  law. 

§  4!)9.  Distinction  between  courts  of  general  and  those  of  special  or  limited 
jurisdiction.     Authorities  reviewed.  • 

These  principles  are  settled  as  to  all  courts  of  record  which  have  an  original 
general  jurisdiction  over   any  particular  subjects.     They  are  not  courts  of 
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special  or  limited  jurisdiction;  thej  are  not  inferior  courts,  in  the  technical 
sense  of  the  term,  because  an  appeal  lies  from  their  decisions.  That  applies  to 
"courts  of  special  and  limited  jurisdiction,  which  are  created  on  such  principles 
that  their  jud.;^ment8,  taken  alone,  are  entirely  disregarded,  and  the  proceed- 
ings must  show  their  jurisdiction;"  that  of  the  courts  of  the  United  States  is 
limited  and  s^iecial,  and  their  procaedings  are  reversible  on  error,  bat  are  not 
nullities  which  may  be  entirely  disregarded.  3  Pet.,  205.  They  have  power 
to  render  final  judgments  and  decrees  which  bind  the  persons  and  things  be- 
fore them  conclusively,  in  criminal  as  well  as  civil  causes,  unless  revised  on 
error  or  by  appeal.  The  true  line  of  distinction  between  courts  whose  decis- 
ions are  conclusive  if  not  removed  to  an  appillute  court,  and  those  whose  pro- 
ceedings are  nullities  if  their  jurisdiction  does  not  appear  on  their  face,  is  this: 
a  court  which  is  competent,  by  its  constitution,  to  decide  on  its  own  jurisdiction, 
and  to  exercise  it  to  a  final  judgment,  without  sotting  forth  in  the  proceedings 
the  facts  and  evidence  on  which  it  is  rendered,  whose  record  is  absolute  verit}*, 
not  to  be  impugned  by  averment  or  proof  to  the  contrary,  is  of  the  first  descrip- 
tion; there  can  bono  judicial  inspection  behind  the  judgment  save  by  appellate 
power.  A  court  which  is  so  constituted  that  its  judgment  can  be  looked  through 
for  the  facts  and  evidence  which  are  necessary  to  sustain  it;  whose  decision  is 
not  evidence  of  itself  to  show  jurisdiction  and  its  lawful  exercise,  is  of  the  lat- 
ter description;  every  requisite  for  either  must  appear  on  the  face  of  their  pro- 
ceedings, or  they  are  nullities.  The  circuit  court  of  this  district  has  original, 
exclusive  and  final  jurisdiction  in  criminal  cases;  its  judgment  is  a  suIHcient 
eaose  on  a  return  to  a  writ  of  habeas  corpus;  ''  on  this  writ  this  court  cannot 
look  behind  the  judgment  and  re-examine  the  charges  on  which  it  was  rendered. 
A  judgment  in  its  nature  concludes  the  subject  in  which  it  is  rendered,  and 
pronounces  the  law  of  the  case.  The  judgment  of  a  court  of  record,  wbose 
jurisdiction  is  final,  is  as  conclusive  on  all  the  world  as  the  judgment  of 
this  court  would  be.  It  is  as  conclusive  in  this  court  as  it  is  on  other 
courts.  It  puts  an  eud  to  all  inquiry  into  the  fact  by  deciding  it.''  3  Pet, 
204,  205. 

**To  determine  whether  the  offense  charged  in  the  indictment  be  legally 
punishable  or  not  is  among  the  most  unquestionable  of  its  (the  circuit  court) 
powers  and  duties;  the  decision  of  the  question  is  the  exercise  of  jurisdiction; 
whether  the  judgment  be  for  or  against  the  prisoner,  it  is  equally  binding  and 
remains  in  full  force  until  reversed.''  8  Pet.,  204,  205.  If  the  jurisdiction  of 
the  court  in  a  civil  case  is  not  alleged  in  the  ^^  pleadings,  the  judgm^^nt  is  not  a 
nullity,  but,  though  erroneous,  is  obligatory  as  one  (3  Pet.,  206);  and  in  a  pro- 
ceeding in  renty  an  erroneous  judgment  binds  the  property  on  which  it  acts;  it 
will  not  bind  it  the  less  because  the  error  is  apparent,  and  the  judgment  is  of 
complete  obligation."  8  Pet.,  207.  The  judgment  of  the  circuit  court,  in  a 
criminal  case,  *Ms  of  itself  evidence  of  its  own  legality,  and  requires  for  its 
support  no  inspection  of  the  indictment  on  which  it  is  founded.  The  law 
trusts  that  court  with  the  whole  subject,  and  has  not  confided  to  this  court  the 
power  of  revising  its  decision."     3  Pet.,  207. 

These  principles  have  been  applied  by  this  court  to  sales  made  under  the  de- 
crees of  orphans'  courts;  where  they  have  power  to  judge  of  a  matter  of  fact, 
''they  are  not  required  to  enter  on  record  the  evidence  on  which  they  decided 
that  fact.  And  how  can  we  now  say  but  that  the  court  had  satisfactory  evi^ 
denoe  before  it  that  one  of  the  heirs  was  of  age?  If  it  waj  so  stated  in 
terms  on  the  face  of  the  proceedings,  and  even  if  the  jurisdiction  of  the  court 
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depended  on  that  fact,  it  is  by  no  means  clear  that  it  would  be  permitted  to 
contradict  it,  on  a  direct  proceeding  to  reverse  any  order  or  decree  made  by  the 
court.  But  to  permit  that  fact  to  be  drawn  in  question  in  this  collateral  way 
is  certainly  not  warranted  by  any  principle  of  law."  Thompson  v.  Tolmie,  2 
Pet.,  165  (§§  475-479,  supra). 

**  If  the  purchaser  (under  a  decree  of  the  orphans'  court)  was  responsible  for 
their  mistakes  in  point  of  fact,  after  they  had  adjudicated  upon  the  facts,  and 
acted  upon  them,  those  sales  would  be  snares  for  honest  men."  2  Pet,  168, 
citing  11  S.  &  R,  429. 

''  The  purchaser  is  not  bound  to  look  further  back  than  the  order  of  the 
court.  He  is  not  to  see  whether  the  court  were  mistaken  in  the  facts  of  debts 
and  children.  The  decree  of  an  orphans*  court  in  a  case  within  its  jurisdiction 
is  reversible  only  on  appeal,  and  not  collaterally  in  another  suit.  A  title  under 
a  license  to  the  administrator  to  sell  real  estate  ^'  is  good  against  the  heirs 
of  the  intestate,  although  the  license  was  granted  upon  the  certificate  of  the 
judge  of  probate,  not  warranted  by  the  circumstance  of  the  case." 

'^The  license  was  granted  by  a  court  having  jurisdiction  of  the  s  ubject;  if  it 
was  improvidently  exercised,  or  in  a  manner  not  warranted  by  the  evidence 
from  the  probate  courts,  yet  it  is  not  to  be  corrected  at  the  expense  of  the  pur- 
chaser, who  had  a  right  to  rely  upon  the  order  of  the  court  as  an  authority 
emanating  from  a  court  of  competent  jurisdiction."  2  Pet.,  16S,  and  11  Mass., 
227,  cited.  In  that  case  the  jurisdiction  of  the  court  was  held  to  attach  ^^  when 
the  acceptor  dies  intestate  and  any  of  the  persons  entitled  to  his  estate  is  a 
minor  (2  Pet.,  165);  so  in  this  case  it  attaches  on  the  decease  of  any  person  in- 
debted beyond  the  personal  estate  he  leaves ;  and  when  jurisdiction  is  once 
attached  to  a  subject  or  exists  over  a  person,  this  court  has  adopted  as  a  rule 
applicable  to  all  courts  of  record  that  their  decisions  are  conclusive;  "it  has  a 
right  to  decide  every  question  which  occurs  in  a  cause,  and  whether  its  decision 
be  correct  or  otherwise,  its  judgment,  until  reversed,  is  binding  on  every  other 
court."  1  Pet,  340.  In  Yoorhees  v.  The  Bank  of  the  United  States,  the  same 
principle  is  applied  to  sales  or  executions  under  judgments  on  adversary  proc- 
ess, and  such  must  hefreafter  be  taken  to  be  the  established  law  of  judicial 
sales,  as  well  relating  to  those  made  in  proceedings  in  rem^  as  in  personam.  10 
Pet,  473. 

We  do  not  deem  it  necessary,  now  or  hereafter,  to  retrace  the  reasons  or  the 
authorities  on  which  the  decisions  of  this  court  in  that,  or  the  cases  which  pre- 
ceded it,  rested ;  they  are  founded  on  the  oldest  and  most  sacred  principles  of 
the  common  law.  Time  has  consecrated  them.  The  courts  of  the  states  have 
followed,  and  this  court  has  never  departed  from  them.  They  are  rules  of 
property  on  which  the  repose  of  the  country  depends;  titles  acquired  under 
the  proceedings  of  courts  of  competent  jurisdiction  must  be  deemed  inviolable 
in  collateral  action,  or  none  can  know  what  is  his  own;  and  there  are  no  judi- 
cial sales  around  which  greater  sanctity  ought  to  be  placed  than  those  made 
of  the  estates  of  decedents,  by  order  of  those  courts  to  whom  the  laws  of  the 
states  confide  full  jurisdiction  over  the  subjects. 

These  sales  are  less  expensive  than  when  made  on  executions;  more  time  is 
allowed  to  make  them ;  the  discretion  of  the  court  is  exercised  as  to  time,  man- 
ner, and  the  terms  of  sale;  whereas  on  sales  by  a  sheriff,  all  is  by  compulsion 
and  no  credit  is  allowed;  he  cannot  offer  one  entire  piece  of  property  for  sale  in 
parcels;  the  administrator  can  divide  and  sell  as  best  subserves  the  interest  of 
the  heirs,  and  sell  only  so  much  as  the  emergency  of  the  case  requires. 
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§  500.  A  confirmation  of  an  equitable  title  hy  act  of  congress  is  even  hig/ier 
evidence  (fa  legal  title  than  a  patent. 

It  has  been  contended  by  the  plain  tiCTs  coansel  that  the  sale  in  the  present 
case  is  not  valid,  becaase  Peter  Grignon  bad  not  suoh  an  estate  in  the  premises 
as  could  be  sold  under  the  order  of  the  county  court,  it  being  only  an  equitable 
one  before  the  patent  issued  in  1829;  but  the  title  became  a  legal  one  by  its 
confirmation  by  the  act  of  congress  of  February,  1823,  which  was  equivalent  to 
a  patent.  It  was  a  higher  evidence  of  title,  as  it  was  the  direct  grant  of  the 
fee  which  had  been  in  the  United  States,  by  the  government  itself,  whereas  the 
patent  was  only  the  act  of  its  ministerial  oflScers.  These  views  of  this  case  de- 
cide it  without  examining  the  exceptions  to  the  admission  of  evidence,  the  rul- 
ing of  the  court  on  the  instruction  prayed,  or  their  charge  to  the  jury.  So  far 
as  either  were  unfavorable  to  the  plaintiff,  they  are  most  fully  sustained  by  the 
foregoing  principles  and  cases;  the  county  court  of  Brown  county  had  un- 
doubted jurisdiction  of  the  subject;  their  proceedings  are  irreversible;  the  title 
of  the  purchaser  cannot  be  questioned ;  and  the  judgment  of  the  court  below 
most  be  aflSrmed,  with  costs. 

MOCH  V.  VIRGINIA  FIRE  AND  MARINE  INSURANCE  COMPANY. 
(Circuit  Court  for  Virginia:  4  Hughes,  61-125.    1882.) 

Statbmbnt  of  Facts. —  Action  upon  a  jndgment  rendered  against  the  defend- 
ant corporation,  in  a  state  court  of  Louisiana,  the  process  being  served  upon 
Taber,  an  agent  of  defendant.  Defendant  appeared  specially  to  the  action  and 
filed  an  *'  exception  "  to  the  petition,  chiefly  based  on  the  ground  that  Taber 
was  not  such  an  agent  of  the  company  that  service  of  process  upon  him  would 
bind  the  company.  The  exception  was  overruled  and  judgment  rendered  in 
favor  of  the  plaintiff.  There  was  no  subsequent  appeal  from  this  decision,  and 
suit  was  brought  in  Virginia  on  the  record  of  this  judgment. 

Opinion  by  Hughes,  J. 

This  case  is  before  me  now  on  the  defendant's  demurrer  to  the  plaintiff's 
replication.  Avoiding  technicalities,  the  plaintiff's  contention  is  that  the  de- 
fendant was  properly  sued  and  brought  into  court  in  Louisiana  by  service  of 
process  upon  such  an  agent  of  the  defendant,  James  W.  Taber,  as  could  be 
served  with  the  process  under  the  laws  of  that  state;  that,  besides,  the  defend- 
ant appeared  to  the  suit  there;  pleaded  defective  service  of  process;  claimed 
that  it  was  not  in  court;  and  was  overruled  on  that  issue  thus  raised  by  itself, 
by  a  court  of  general  and  competent  jurisdiction;  and  is  therefore  estopped 
from  pleading  the  same  matters  here. 

The  contention  of  the  defendant  technically  alleged  by  its  plea,  and  set  out 
argumentativeiy  in  the  very  able  and  learned  brief  of  counsel,  is,  that  the  cita- 
tion served  on  Taber  was  insuflScient  to  bring  it  into  court;  that  its  appearance 
there  was  only  for  the  purpose  of  suggesting  to  the  court  its  want  of  jurisdic- 
tion because  of  the  matters  alleged  in  its  '^  exception  "  filed  there ;  that  it  is 
not  bound  by  the  judgment  of  the  court  on  that  or  any  other  question;  and 
that  the  judgment  is  a  nullity,  and  would  be  treated  as  such  in  Louisiana,  and 
should  be  so  treated  here. 

§  601.  A  question  of  Jurisdiction  may  he  brought  before  the  court  in  Louisi- 
ana hy  **  exception  "  for  final  decision. 

The  first  question  presented  to  me,  though  it  is  not  the  pivotal  one  in  this 
case,  is  whether  the  "exception,"  the  "peremptory  exception,"  used  in  the 
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practice  of  Louisiana,  is  to  be  treated  in  common  law  courts  as  a  plea  by  which 
the  defendant  sets  out  matters  of  law  and  fact  in  defense  of  the  action  and 
submits  himself  to  the  judgment  of  the  court  upon  them;  or  is  a  mere  sug- 
gestion or  protest  of  record  by  which  the  defendant  commits  himself  to  nothing 
at  all;  as  to  which  it  matters  not  at  all  to  him  whether  the  court  considers  and 
passe)  upon  it  or  not;  and  which,  when  entered  of  record,  is  a  matter  of  futile 
surplusage. 

Without  meaning  to  refer  to  such  "exceptions"  in  general,  I  have  to  say 
that,  for  reasons  given  in  the  sequel,  I  cannot  take  the  latter  view  of  the  per- 
emptory "exception"  which  was  pleaded  in  the  suit  between  these  parties  in 
Louisiana,  the  judgment  in  which  is  sued  upon  here.  The  code  of  practice  in 
Louisiana  defines  peremptory  exceptions  to  be,  "those  which  tend  to  the  dis- 
missal of  the  suit;"  some  of  them  relating  to  forms,  others  arising  from  the 
law.  The  exception  in  this  case  tended  to  the  dismissal  of  the  suit  on  the 
ground  that,  as  a  matter  of  law,  the  defendant  could  not  be  brought  into  court 
by  service  of  process  upon  the  agent  who,  as  the  petition  alleged  and  the  ex- 
ception did  not  denj"^,  negotiated  the  insurance,  received  the  premiums,  deliv- 
ered the  policy,  and  was  the  acting  agent  of  the  defendant  in  the  city  of 
Shreveport;  could  not,  for  the  reason  that  he  was  not  what  the  plea  calls  the 
"general"  agent  of  the  company  in  Louisiana,  appointed  in  accordance  with 
the  law  concerning  non-resident  insurance  companies,  enacted  in  1877. 

I  consider  that  such  was  the  matter  of  law  formally  submitted  for  decision, 
on  the  12th  April,  1879,  by  defendant's  counsel  in  the  exception  set  out  in  the 
record;  and  though  the  court  in  its  judgment  rendered  on  that  day,  probably 
after  argument  on  the  exception,  does  not  expressly  declare  that  the  exception 
was  formally  overruled,  yet,  that  it  was  overruled,  is  a  necessary  implication 
from  the  tenor  of  the  judgment. 

§  502.  A  corporation  doing  btmness  in  a  state  other  than  that  of  its  domicile 
may  he  sued  there  independently  of  any  statute  expressly  auihorizing  service  of 
process. 

The  court  of  Louisiana  having  decided  that  the  defendant  was  before  it  by 
force  of  the  service  of  citation  on  its  agent.  Tuber,  and  not  merely  by  its  ap* 
pearance  "alone  to  file"  the  exception,  it  may  not  be  competent  for  me  to  pass 
upon  the  propriet3'  of  that  decision;  but  I  feel  bound  by  the  earnestness  of  de- 
fendant's contention  to  look  behind  the  judgment  of  the  court  a  quo^  into  the 
validity  of  the  process  by  which  the  defendant  was  held  to  have  been  brought 
into  court.  That  a  corporation  doing  business  in  a  state  other  than  that  from 
which  its  charter  is  derived  and  in  which  its  principal  office  is  held  and  its 
chief  business  is  conducted  —  doing  business  there  and  everywhere  else,  as  cor- 
porations must  of  necessity  do,  through  the  agency  of  natural  persons — may 
be  sued  and  brought  into  court  in  that  state  by  the  service  of  process  on  its 
agent  there,  independently  of  any  statute  law  or  warrant  of  attorney,  ex- 
pressly authorizing  such  service,  has  been  very  authoritatively  decided. 

The  case  of  Moulin  v.  Ins.  Co.,  1  Dutch.,  57,  was  similar  to  the  one  at  bar  in 
its  essential  features,  except  that  there,  there  was  no  conditional  appearance  in 
the  original  suit  by  the  defendant.  The  defendant  was  a  corporation  chartered 
in  New  Jersey  and  having  its  principal  office  there.  It  established  a  branch 
office  in  Buffalo,  Kew  York,  and  did  busmess  therefor  awhile;  but  finally 
withdrew  that  office.  Suit  was  afterwards  brought  against  it  there,  on  one 
of  the  policies  issued  from  that  agency,  and  process  was  served  on  its  presi- 
dent, who  was  a  resident  of  New  Jersey,  and  was  casually  in  Buffalo,  not  on 

192 


AFFECTED  BY  JUDGMENTS  OF  OTHER  COURTS.  §  602. 

the  business  of  his  company.  On  the  judgment  obtained  in  the  New  York 
suit  thus  commenced,  suit  was  brought  in  New  Jersey.  The  pleadings  in  this 
latter  suit  were  substantially  identical  with  those  in  this,  except  as  to  the  con- 
ditional appearance.  The  opinion  was  delivered  by  Chief  Justice  Green,  who 
said :  "  If  a  corporation  may  sue  within  a  foreign  jurisdiction,  it  should  seem 
consistent  with  sound  principle  that  it  should  also  be  liable  to  be  sued  within 
such  jurisdiction.  The  difficulty  is  this:  that  process  against  a  corporation  at 
commoo  law  must  be  served  upon  its  principal  officer  within  the  jurisdiction 
of  that  sovereignty  by  which  it  was  created.  The  rule  is  founded  upon  the 
principle  that  the  artificial,  invisible  and  intangible  corporate  body  is  exclu- 
sively the  creature  of  the  law ;  that  it  has  no  existence  except  by  operation  of 
law,  and  that,  consequently,  it  has  no  existence  without  the  limits  of  that  sov- 
ereignty, and  beyond  the  operation  of  those  laws  by  which  it  was  created,  and 
by  whose  power  it  exists.  The  rule  rests  upon  a  highly  artificial  reason,  and 
however  technically  just,  is  confined  at  this  day,  in  its  application,  within  ex- 
ceedingly narrow  limits.  A  corporation  may  own  property,  may  transact 
business,  may  contract  debts;  it  may  bring  suits,  it  may  use  its  common  seal, 
nay,  it  ma}'  be  sued  within  a  foreign  jurisdiction,  provided  a  voluntary  appear- 
ance is  entered  to  the  action.  It  has,  then,  existence,  vitality,  efficiency  beyond 
the  jurisdiction  of  the  sovereignty  which  created  it,  provided  it  be  voluntarily 
exercised.  If  it  be  said  that  all  these  acts  are  performed  by  its  agents,  as  they 
may  be  in  the  case  of  a  private  individual,  and  that  the  corporation  itself  is 
not  present,  the  answer  is,  that  a  corporation  acts  nowhere  except  by  its  officers 
and  agents.  It  has  no  tangible  existence  except  through  its  officers.  For  all 
practical  purposes  its  existence  is  as  real,  as  vital,  and  efficient  elsewhere  as 
within  the  jurisdiction  that  created  it.  It  may  perform  every  act  without  the 
jurisdiction  of  the  sovereignty  which  created  it,  that  it  may  within  it.  Its 
existence  anywhere  and  everywhere  is  but  ideal.  It  has  no  actual  personal 
identity  and  existence  as  a  natural  person  has;  no  body  which  may  exist  in 
one  place  and  be  served  with  process  while  its  agents  and  officers  are  in  an- 
other. Process  can  only  be  served  upon  the  officers  of  a  corporation  within  its 
own  jurisdiction,  not  npon  the  corporation  itself. 

"Process  cannot  be  served  upon  the  officer  of  a  corporation  in  a  foreign 
jurisdiction,  because  he  does  not  carry  his  official  character  and  functions  with 
him.  And  yet,  the  officers  and  agents  of  corporations  carry  their  official  char- 
acter and  functions  with  them  into  foreign  jurisdictions,  for  the  purpose  of 
making  contracts  and  transacting  the  business  of  the  corporation.  The  seal  of 
a  corporation,  its  distinguishing  badge,  at  common  law  the  only  evidence  of  its 
contracts,  may  be  taken  by  its  officers  and  used  within  a  foreign  jurisdiction. 

"  Doubts  were  formerly  entertained  whether  a  corporation  could  make  a 
contract  or  maintain  an  action  out  of  its  own  jurisdiction.  These  questions 
have  been  long  since  settled,  either  by  judicial  construction  or  legislative  en-, 
actment,  in  accordance  with  the  reason  of  the  thing  and  usage  of  the  commer- 
cial world.  Sound  principle  requires  that  while  t\\Q  powers  of  corporations  are 
world-wide,  while  for  all  practical  purposes  they  may  exist  and  act  everywhere, 
the  technical  rule  of  the  common  law,  that  they  exist  only  within  the  jr^risdic- 
tion  of  the  sovereignty  which  created  them,  should  be  applied  only  within  its 
strictest  limits,  and  not  be  suffered  to  defeat  the  obvious  claims  of  justice.  .  .  . 

*'The  question  now  before  the  court  is  not  upon  the  validity  of  the  common 
law  principle;  to  that  we  adhere.    .    .    .    The  utmost  that  can  be  said  is,. 
that  [the  service  in  the  suit  in  New  York]  was  a  deviation,  from,  the  technical- 
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rule  of  the  commoa  Ia\r..  The  defendants  were  not  condemned  unheard  and 
without  an  opportunity  of  making  defense.  The  process  was  served  precisely 
upon  the  officer,  and  in  the  mode  that  it  would  have  been  had  the  process  been 
served  in  this  state.  The  corporation,  it  is  true,  were  drawn  into  the  forum  of 
a  foreign  sovereignty  to  litigate;  but,  having  voluntarily  entered  that  jurisdic- 
tion and  transacted  business  there;  having  invoked  the  comity  and  the  protec- 
tion of  the  laws  of  that  sovereignty  for  their  benefit,  can  they  complain  that 
the  contracts  there  made  are  enforced  within  that  sovereignty  and  in  accord- 
ance with  its  laws?  Does  it  involve  the  violation  of  any  principle  of  natural 
justice  or  that  protection  which  is  due  to  the  citizens  of  our  own  state?  If  the 
corporation  were  carrying  on  its  business  within  the  state  of  New  York  at  the 
time  of  the  service  of  the  process,  this  court  has  already  intimated  its  opinion 
that  the  service  would  be  valid.  In  4  Zabriskie,  234,  justice  Elmer  said:  *I 
think,  under  such  circumstances,  natural  justice  requires  that  corporations 
should  be  subject  to  the  laws  of  the  state  whose  comity  they  thus  invoke.  For 
the  purpose  of  being  sued  they  ought  to  be  regarded  as  voluntarily  placing 
themselves  in  the  situation  of  citizens  of  that  state!  And  such  it  seems  would 
be  the  rule,  independently  of  any  express  statute  authorizing  the  mode  of 
serving  process.  Angell  &  Ames  on  Corporations,  §  402.  The  fact  that  the 
corporation  had  ceased  to  transact  business,  whatever  technical  difficulty  it 
may  seem  to  create,  cannot  alter  the  reason  and  justice  of  the  proceeding.*" 

The  learned  judge  distinguishes,  of  course,  batween  corporations  and  natural 
persons,  and  applies  his  reasoning  only  to  the  former.  He  treats  the  existence 
of  the  New  York  statute  authorizing  the  service  of  process  on  the  officer  of  a 
non-resident  corporation  casually  in  that  state  as  not  affecting  the  decision  of 
the  court  of  New  Jersey  in  the  case.  See  Bushel  v.  Com.  Ins.  Co.,  15  Serg.  & 
R,  176,  and  Angell  &  Ames,  §  402. 

The  doctrine  thus  ably  laid  down  by  Chief  Justice  Green  has  been  sanctioned 
by  the  congress  of  the  United  States,  as  to  the  District  of  Columbia,  by  section 
11  of  chapter  64  of  the  acts  of  1S67  (14  Stat,  at  Large,  p.  404),  which  provides 
that,  in  actions  against  foreign  corporations  brought  in  the  District,  all  process 
may  be  served  upon  the  agent  of  such  corporation  or  person  conducting  its 
business  in  the  District.  And  in  Railroad  Company  v.  Harris,  12  Wall.,  65, 
Mr.  Justice  Swayne,  speaking  for  the  United  States  supreme  court,  said :  A 
corporation  "cannot  migrate,  but  may  exercise  its  authority  in  a  foreign  terri- 
tory upon  such  conditions  as  may  be  prescribed  by  the  law  of  the  place.  One 
of  these  conditions  may  be  that  it  shall  consent  to  be  sued  there.  If  it  do 
business  there,  it  will  be  presumed  to  have  consented,  and  will  be  bound  ac- 
cordingly." This  language  was  cited  with  approbation  and  adopted  as  a  cor- 
rect exposition  of  the  law  by  the  same  court  in  Railway  Co,  v.  Wbitton,  18 
Wall.,  270  (§§  585-588,  infra),  and  Ex  parte  SchoUenbcrger,  6  Otto,  376  (§§  1356- 
68,  infra). 

The  case  of  Michael  v.  Ins.  Co.  of  Nashville,  10  La.  Ann.,  737,  which  was 
decided  in  1855  (before  the  statute  of  1877),  sustains  the  decision  in  Moulin  v. 
Ins.  Co.,  rendered  in  the  same  year.  In  it  the  supreme  court  of  Louisiana  not 
only  held  that  a  non-resident  corporation  could  be  sued  through  its  resident 
agent,  but  that  this  right  could  not  be  destroyed  by  a  revocation  of  the  powers 
of  an  agent  previously  to  a  suit.  The  policy  sued  upon  in  that  case  covered 
the  year '1852.  The  property  insured  was  burned  in  August  of  that  year.  Suit 
was  brought  on  the  14th  of  October  following,  and  citation  served  on  W.  A. 
Johnson,  the  agent  through  whom  the  policy  was  taken  out,  in  November,  1852. 
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By  its  exception  the  defendant  pleaded  that  the  ^'  agency  of  said  insurance 
company  in  New  Orleans  had  been  some  time  since  withdrawn."  In  support 
of  the  exception  a  telegraphic  dispatch  was  proved,  dated  at  Nashville  on  the 
29th  September,  1852,  and  received  the  same  day,  declaring  that  the  company 
had  withdrawn  its  agency  from  New  Orleans,  and  directing  that  risks  should 
be  declined  after  the  1st  of  October  ensuing.  The  court  held  that  the  service 
of  process  was  valid  and  effective. 

The  case  of  Weight  v.  Liverpool  L.  &  G.  Ins.  Co.,  30  La.  Ann.,  1186,  is  an 
authority  only  apparently  contrary  to  this  principle.  It  arose  before  the  stat- 
ute of  1877.  It  decided  that  a  foreign  corporation,  represented  by  a  general 
agent  and  local  board  of  directors  residing  in  New  Orleans,  could  not  be 
brought  into  court  by  a  citation  served  on  a  local  agent  domiciled  in  one  of 
the  county  towns  of  Louisiana,  who  was  only  authorized  to  receive  applica- 
tions for  insurance  and  give  binding  receipts  for  the  same,  and  who  had  not 
exercised  or  represented  that  he  possessed  any  other  authority.  But  in  that 
case  the  corporation,  by  having  a  principal  office,  a  general  agent  for  all  pur- 
poses, and  a  local  board  of  directors  in  New  Orleans,  was  practically  domiciled 
there,  and  there  was  no  hardship  in  requiring  service  of  process  to  be  made  on 
its  general  agent.  It  was,  besides,  proved  affirmatively  that  the  agent  in  the 
interior  had  no  other  authority,  and  was  known  to  have  none  other,  than  to 
take  risks.  On  the  general  principles  so  ably  enforced  by  Chief  Justice  Green, 
I  would  not  feel  justified  in  treating  as  a  nullity  the  jadgmont  of  the  court  of 
Louisiana  virtually  establishing  the  validity  of  the  service  of  process  on  the 
business  agent  of  a  non-resident  insurance  company  issued  to  commence  a  suit 
founded  on  a  transaction  with  that  agent,  even  if  there  were  no  statute  in 
Louisiana  authorizing  such  service. 

§  503.  Statute  of  Louisiana  authorizbig  service  upon  an  agent 

Bat  the  statute  of  that  state  passed  in  1877  comes  in  aid  of  the  general  prin* 
ciple,  and  seems  to  have  expressly  rendered  such  an  agent  as  Taber  was  amen- 
able to  the  process  which  was  served  on  him.  Though  the  last  clause  of  the  first 
section  of  that  act  seems  to  imply  that  some  one  agent  of  every  non-resident 
insurance  company  shall  be  the  person  empowered  to  be  served  with  and  to 
accept  service  of  process  for  the  whole  state,  yet  the  act  speaks  nowhere  of  a 
*^  general"  agent,  as  the  defendant's  plea  does;  and  the  first  clause  of  section 
first  and  the  whole  tenor  of  section  fourth  unite  in  providing  that  every  agent 
who  does  business  for  a  non-resident  insurance  company  in  the  state,  either  in 
taking  risks,  or  receiving  premiums,  or  transacting  any  business,  shall  first  have 
been  appointed  and  empowered  respecting  process,  as  provided  in  the  first  sec- 
tion. If  so,  then  Taber  must  be  presumed  to  have  been  so  empowered;  and 
the  defendant  would  not  be  heard  to  deny  that  it  has,  in  respect  to  him,  com- 
plied with  the  requirements  of  the  statute.  For  a  corporation  to  seek  to  avoid 
its  own  contract  by  reason  of  a  misnomer  is  reprehended  by  Lord  Coke  as  a 
pernicious  novelty,  which  ''till  this  generation  of  late  times  was  never  read  of 
in  any  of  our  books."  Sir  Moyle  Finch's  Case,  6  Esp.,  65a.  Surely  a  corpora- 
tion's neglect  to  produce  a  certificate  necessary  to  vindicate  itself  and  its 
agent  from  crime  should  not  be  allowed  to  exempt  it  from  liability  for  that 
agent's  acts. 

§  504.  Suit  may  sometimes  he  maintained  upon  a  foreign  judgment  obtained 
fchere  defendant  was  a  citizen^  though  the  latter  was  never  served  with  process. 

There  is  abundant  authority  to  show  that  a  suit  may  be  maintained  upon 
a  foreign  judgment  recovered  in  a  country  of  which  the  defendant,  even  though 
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a  natural  person,  was  a  citizen  or  resident,  according  to  the  laws  of  that  coun- 
try, though  process  was  never  in  fact  served  upon  him  at  all ;  and  that  such  a 
judgment  will  not  be  deemed  void  as  repugnant  to  natural  justice.  In  Doug- 
las V.  Forest,  4  Bingh.,  686,  the  court  of  common  pleas  held  that  an  action  may 
be  maintained  in  England  upon  a  Scotch  judgment  recovered  upon  a  debt  con- 
tracted in  Scotland,  by  a  native  of  that  country,  though  the  defendant  was 
abroad  when  the  cause  of  action  accrued,  though  no  process  was  served  upon  him, 
and  though  he  never  knew  of  the  existence  of  the  action.  The  laws  of  Scot- 
land allowed  such  a  suit  as  that  in  which  the  Scotch  judgment  was  rendered. 

In  Bank  of  Australia  ?;.  Xias,  16  Ad.  &  Ell.,  717,  it  appeared  that  the  statute 
of  a  British  colony  authorized  suits  against  members  of  a  corporation  individ- 
ually for  liabilities  of  the  corporation  collectively,  in  a  manner  unknown  to  the 
laws  of  England,  and  seemingly  repugnant  to  natural  justice.  But  in  an  action 
in  England  brought  on  a  foreign  judgment  against  one  corporator  founded 
on  such  a  liability,  it  was  held  that  a  plea  setting  out  such  a  fact  is  insuffi- 
cient. 

In  Becquet  v.  McCarthy,  2  Barn.  &  Ad.,  953,  it  appeared  that  the  statute  law 
of  a  British  colony  authorized  that,  in  suits  against  absent  parties  to  contracts 
made  in  the  colony,  process  might  be  served  on  the  attorney-general  of  the 
colony.  In  a  suit  in  England  upon  a  colonial  judgment  obtained  after  such 
service  of  process,  it  was  held  that  such  a  law  did  not  render  void  the  judg- 
ment. 

In  Godard  v.  Gray,  L.  R.,  6  Q.  B.,  139,  decided  in  1870,  where  the  contract 
sued  upon  abroad  was  made  in  England,  and  the  foreign  judgment  obtained 
upon  it  was  rendered  on  a  misconstruction  of  the  contract;  yet,  in  a  suit  in 
England  upon  this  judgment,  the  court  held  that  the  facts  could  not  begone 
into.     See,  also,  Schibsby  v,  Westenholz,  L.  R.,  6  Q.  B.,  155, 

§  o05,  Edoppel  by  judgment  of  a  foreign  court 

The  defendants  in  these  several  cases  were  held  to  be  estopped  by  the  judg- 
ments of  courts  of  competent  jurisdiction  abroad.  The  whole  subject  of  foreign 
judgments  in  personam^  in  their  relation  to  the  question  of  estoppel,  has  been 
so  fully  discussed  in  Bigelow  on  Estoppel,  that  I  need  not  do  more  than  refer 
to  the  many  cases  cited  below  and  in  that  work.  The  author  concludes  bis 
review  of  the  subject  by  the  remark,  that,  although  parties  to  a  foreign  judg- 
ment are  not  ordinarily  estopped  to  deny  the  jurisdiction  of  a  foreign  court, 
yet,  if  in  any  case  there  had  been  an  issue  made  in  the  foreign  suit  betvveen  the 
parties  on  this  particular  point  (as  was  done  in  Louisiana  between  the  parties 
to  this  suit),  and  this  issue  was  decided  in  favor  of  the  jurisdiction,  the  decision 
would  probably  bar  a  retrial  of  the  same  question  in  another  forum  between 
the  same  parties. 

I  admit  that  the  law  on  the  power  of  a  court  to  inquire  into  the  jurisdiction 
of  a  foreign  court  over  parties  defendant  is  very  unsettled.  This  question  and 
those  of  res  judicata  and  estoppel  have  been  considered  or  passed  upon,  sever 
ally  or  together,  in  1  Kent's  Com.,  261,  262,  and  notes;  Story's  Conflict  of 
Laws,  §608,  references  and  note;  1  Rob.  Prac,  219;  6  id.,  437;  7  id.,  109: 
1  Smith's  Lead.  Cases,  1118-46;  2  id.,  828;  Judge  Moncure's  opinion  in  Bowie!* 
V.  Huston,  30  Gratt.,  266;  Note  to  Shuman  v,  Stillman  (from  6  Wend.,  447),  m 
15  Am.  Dec,  378;  Note  to  Pixley  v,  Winchell  (7  Cow.,  366),  in  17  Am.  Dec, 
625;  Note  to  Messier  v,  Goddard  (7  Yeates,  533),  in  1  Am.  Dec,  325;  Benton 
V,  Burgot,  10  Serg.  &  R.,  at  241;  Rocco  v.  Hackett,  2  Bosw.,  579;  Nurie  v 
Castrique,  8  Com.  B.,  N.  S.,  405;  S.  C.  in  error,  L.  R.,  4  Ho.  L,,  414. 
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§  506.  Authorities  on  the  effect  of  the  records  of  a  foreign  courts  within  the 
United  States^  when  aho^jon  in  evidence. 

The  act  of  congress  of  May  26,  1790,  ch.  11  (1  Stat,  at  Large,  p.  122),  pro- 
vides that  the  records  and  proceedings  of  the  courts  of  the  several  states, 
properly  authenticated,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  whence  the  said  records  are  taken.  It  was  passed  in  pursuance 
of  section  1  of  article  IV  of  the  constitution  of  the  United  States.  It  not  only 
provides  that  such  records  shall  be  received  as  evidence^  but  if,  in  the  state  where 
judgment  was  rendered,  it  was  evidence  of  the  highest  nature,  namely,  record 
evidence,  this  act  of  congress,  in  declaring  it  to  be  the  highest  evidence,  de- 
clared the  eflFect  which  the  judgment  was  to  have  in  all  the  courts  of  the  United 
States.  The  principal  federal  authorities  on  this  subject  are  Mills  v.  Duryee,  7 
Cranch,  481;  Hampton  «.  McConnel,  3  Wheat.,  234;  Knowles  v.  Gaslight  & 
Coke  Co.,  19  Wall.,  58;  Thompson  v.  Whitman,  18  Wall.,  457;  Hill  v.  Men- 
denhall,  21  Wall.,  453;  Lafayette  Ins.  Co.  v.  French,  18  How.,  404;  Williamson 
tJ.  Berry,  8  How.,  496,  540;  Glass  u  Sloop  Betsy,  3  Dal.,  7;  Rose  v.  Hiraely,  4 
Cranch,  241;  Elliott  v.  Peirsol,  1  Pet.,  328;  Shriver  v,  Lynn,  2  How.,  59; 
D'Arcy  v.  Ketchum,  11  How.,  165;  Webster  v.  Reid,  11  How.,  437;  Nations  v, 
Johnson,  24  How.,  195;  Christmas  v.  Russell,  5  Wall.,  291,  305;  Pennoyer  v, 
Neff,  5  Otto,  714.  And  on  the  subject  of  service  of  process  on  a  corporation 
chartered  in  another  sovereignty,  see  Railroad  Co.  v,  Harris,  12  Wall.,  65;  Rail- 
road Co.  V.  Whitton,  13  Wall.,  270  (§§  585-588,  infra)\  and  Ex  parte  SchoUen- 
berger,  6  Otto,  369  (§§  1356-58,  infra). 

§  507.  Whe7'e  a  court  of  general,  jurisdiction  passes  upon  any  question  xciihin 
its  competency^  the  parties  to  the  litigation  are  concluded  in  every  court  except  an 
appellate  court 

It  does  not  follow,  however,  that  even  though  a  home  court  may  inquire  into 
the  jurisdiction  of  the  court  of  another  sovereignty,  therefore  the  parties  to  a 
litigation  there  are  not  bound  in  the  home  court  by  the  principle  of  res  judi- 
cata. The  two  questions  are  distinct  and  should  not  be  confounded.  Whether 
or  not  Taber  was  "  such  an  agent  of  the  defendant  as  that  service  of  citation 
upon  him  would  bind  the  defendant  and  bring  it  into  court"  was  the  precise 
question  presented  to  the  court  in  Louisiana,  not  only  in  ipsimmis  verbis  by 
the  defendant's  exception,  but  by  the  showing  of  the  record;  and  was  the  only 
question  open  to  debate;  for  the  proofs  were  apparently  conclusive  on  the 
merits.  This  question  was  not  onh^  decided  by  the  Louisiana  court,  but  I  think 
rightly  decided;  the  court  holding  properly  that  the  corporation  was  before  it 
as  defendant  to  the  action,  as  well  as  before  it  for  the  special  purpose  of  plead- 
ing to  the  jurisdiction. 

Now,  it  is  not  denied  that  the  court  whoso  judgment  I  am  considering  was 
one  of  general  jurisdiction,  and,  as  such,  competent  to  pass  upon  the  validity 
of  process  issued  by  its  clerk  to  bring  a  defendant  before  it;  and  there  is  very 
high  authority  both  in  Louisiana  and  Virginia,  holding  that  when  such  a  court 
passes  upon  a  question  within  its  competency,  in  a  litigation  between  two  par- 
ties, those  parties  are  concluded  in  every  other  court  but  an  appellate  one,  on 
that  question.    * 

la  the  case  of  Verneuil  v.  Harper,  sheriff,  and  Feitel,  28  La.  Ann.,  893,  there 
had  been  a  proceeding  by  Feitel  against  Verneuil  to  revive  a  ju<igment  obtained 
nine  years  before,  to  which  an  exception  had  been  filed  by  Verneuil  denying 
his  identity  with  the  original  defendant.    After  a  hearing  upon  the  proofs 
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taken  apon  this  issue  there  had  been  judgment  overruling  the  exception  and 
reviving  the  original  judgment.  Upon  this  seoond  judgment  execution  was 
issued  and  property  about  to  be  sold  in  satisfaction  b}^  Harper,  the  sheriff. 
Whereupon  Ycrneuil  filed  a  petition  for  an  injunction,  and  got  a  rule  to  show 
cause  why  it  should  not  be  granted,  to  stay  the  sheriff's  sale.  The  petition  de- 
nied the  identity  of  petitioner  with  the  defendant  in  the  original  judgment; 
that  is  to  sa}',  set  up  the  same  defense  in  the  last  proceeding  which  had  been 
made  in  the  second.  Feitel  filed  an  exception  in  the  nature  of  a  plea  of  res 
judicata^  which  the  court  a  qfio  sustained.  The  cause  went  up  to  the  supreme 
court  of  Louisiana,  which  in  the  opinion  delivered,  amongst  other  things,  said: 
^^The  question  [of  identity]  was  litigated  at  the  instance  of  Yerneuil  himself; 
it  was  solemnly  determined  against  his  pretensions,  and  he  took  no  appeal. 
.  .  .  We  are  bound  to  assume  that  the  decision  was  right.  The  presump- 
tion in  such  cases  is  in  favor  of  the  probity  of  witnesses  and  the  intelligence  of 
the  judge.    liee  judicata  pro  veritate  aocipitur.^^ 

In  the  case  of  Cox  v,  Thomas,  9  Gratt.,  323,  Thomas  had  been  a  sheriff,  and 
there  was  a  motion  in  the  circuit  court  of  his  county,  by  his  administratrix,  to 
recover  from  Cox,  his  deputy,  and  the  sureties  of  Cox,  the  amount  of  a  judg- 
ment which  had  been  recovered  against  the  administratrix  for  money  which 
had  been  collected  by  the  deputy  on  an  execution  issued  out  of  the  county  court 
of  that  county.  It  appaareJ  from  the  face  of  the  judgment  that  the  execution 
upon  which  the  deputy  had  collected  the  money  had  issued  from  the  county 
court,  on  a  judgment  of  the  circuit  court,  although  sec.  48,  1  Rev.  Code  of 
1S19,  p.  542,  required  the  creditor  to  move  in  the  court  whence  the  execution 
issued,  and  the  record  did  not  show  jurisdiction  in  the  circuit  court  by  removal 
from  the  county  court.  The  court  of  appeals  held  that  removal  must  be  pre- 
sumed from  the  fact  that  the  circuit  court  had  given  judgment.  Judge  Allen, 
in  rendering  the  decision  of  the  court  of  appeals  of  Virginia,  said:  ''If  the 
jurisdiction  of  the  circuit  court  extended  over  that  c^ss  of  cases,  it  was  the 
province  of  the  court  to  determine  for  itself  whether  the  particular  case  was 
one  within  its  jurisdiction.  The  circuit  court  is  one  of  general  jurisdiction. 
.  .  .  The  jurisdiction  of  the  court  to  take  cognizance  of  all  controversies 
between  individuals  in  proceedings  at  law  need  not  (as  in  cases  of  limited  and 
restricted  jurisdiction)  appear  on  the  face  of  the  proceedings.  Where  its  ju- 
risdiction is  questioned  it  must  decide  the  question  itself.  Nor  is  it  bound  to 
set  forth  on  the  record  the  facts  upon  which  its  jurisdiction  depends.  Wher- 
ever the  subject-matter  is  a  controversy  at  law  between  individuals  the  juris- 
diction is  presumed  from  the  fact  that  it  has  pronounced  the  judgment;  and 
the  correctness  of  such  judgment  can  be  inquired  into  only  by  some  appellate 
tribunal." 

And  then  the  learned  judge,  after  showing  that  the  circuit  court  had  juris- 
diction of  the  subject-matter  involved,  went  on  to  say  as  to  the  parties:  ''The 
judgment  in  this  case  must  be  considered  as  conclusive  for  another  reason. 
Both  parties  appeared,  and  the  defendant  either  submitted  to  the  jurisdiction 
or  it  was  decided  against  him.  In  such  case,  as  President  Tucker,  in  Fisher  v. 
Bassett,  9  Leigh,  119,  observed,  the  question  whether  the  general  jurisdiction 
of  the  court  over  matters  of  that  description  embraced  the  particular  case, 
having  been  decided  by  its  judgment,  can  never  be  raised  again,  except  by  pro- 
ceedings in  error." 

If  the  court  of  general  jurisdiction,  in  rendering  a  judgment,  has  passed  ex- 
pressly upon  the  jurisdictional  facts,  and  found  them  sufficient,  the  parties  and 
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their  privies  are  estopped  in  collateral  actions  to  litigate  the  matter  again. 
Sheldon  v.  Wright,  5  N.  Y.,  497;  Dyckman  v.  New  York,  5  N.  Y.,  434.  The 
courts  of  one  state  will  not  allow  parties  to  show  that  a  court  of  another  state 
has  made  an  erroneous  decision  upon  issues  between  the  same  parties  raised 
before  and  decided  by  it.  Nurie  v.  Castrique,  8  Com.  B.,  K  S.,  405 ;  and  S.  C. 
in  error,  L.  R,  4  Ho.  of  L.,  414.  See,  also,  Drury's  Case,  8  Coke,  141  b ;  and 
Tarlton  v.  Fisher,  Doug.,  671, 

These  decisions  are  but  examples,  among  many,  to  show  that  where  a  ques- 
tion, even  a  question  of  jurisdiction,  has  been  once  litigated  between  two  par- 
ties by  a  court  of  general  jurisdiction,  it  is  to  be  treated  ^&  res  judicata  between 
the  same  parties  in  every  other  but  an  appellate  forum ;  and  that  where,  in  a 
litigation  between  parties  in  such  a  court,  the  question  of  jurisdiction  over 
parties  must  have  been  considered,  another  court  will  presume  that  the  court  a 
quo  did  consider  it,  and  treat  that  question  as  res  jvdioata.  No  sound  reason 
can  be  given  why  the  principle  should  not  apply  in  a  domestic  court  against 
parties  to  a  litigation  in  another  sovereignty  before  a  court  of  general  jurisdic- 
tion there.  And  although  the  authorities  show  that  the  home  court  may  look 
into  the  jurisdiction  of  the  foreign  court  both  as  to  parties  and  subject-matter, 
yet  they  also  show  that  the  parties  to  the  other  litigation  are  bound  by  the 
principle  of  res  judicata  when  they  come  into  the  domestic  court. 

While,  therefore,  this  court  is  not  precluded  from  looking  behind  the  judg- 
ment of  the  court  of  Louisiana,  and  judging  for  itself  of  the  validity  of  the 
process  by  which  the  defendant  is  claimed  to  have  been  brought  into  that 
court,  yet  that  power  of  the  court  which  is  established  by  the  weight  of  the 
authorities  should  not  be  confounded  with  the  very  distinct  question,  whether 
the  parties  to  a  litigation  in  a  foreign  court  of  general  jurisdiction  are  not 
bound  by  its  decree  on  an  issue  raised  between  themselves,  whether  that  issue 
bo  on  the  validity  of  process  there  or  on  the  merits. 

Though  the  principle  laid  down  by  Judge  Allen  does  not  apply  to  the  preju- 
dice of  the  power  of  this  court  to  look  behind  the  Louisiana  judgment,  it  does 
apply  to  the  plea  of  the  defendant.  If  the  defendant  had  not  appeared  by 
counsel  as  it  did,  the  simple  question  here  would  have  been  upon  the  validity 
of  the  process  that  was  served  there,  and  of  the  judgment  by  default  that  was 
rendered  there.  But  having  appeared  in  a  court  of  general  jurisdiction,  and 
formally  submitted  to  that  court  the  question  whether  Taber  was  such  an  agent 
as  that  service  of  citation  upon  him  would  bring  it  into  court,  and  that  court 
having  decided  against  it,  the  issue  thus  raised  by  itself,  I  am  bound  to  consider 
the  defendant  estopped  by  the  Louisiana  judgment  from  retrying  that  question 
here. 

On  the  whole  case,  in  conclusion,  I  concur  in  the  view  taken  of  it  by  plaint- 
iff's counsel  in  Louisiana,  expressed  in  the  language  quoted  in  the  brief  of 
plaintiff's  counsel  here.  ^'  It  appears  to  me  that  the  appearance,  called  an  ex- 
ception, put  at  issue  the  agency  of  Taber.  The  plaintiff  had  broadly  averred 
in  her  petition  that  Taber  was  the  agent  of  the  defendant;  that  her  contract 
was  made  with  Taber  as  the  agent  of  the  defendant;  that  she  paid  the  premi- 
ums to  him  as  agent  of  the  defendant,  and  that  the  defendant  had  ratified  and 
confirmed  the  contract  made  by  Taber  by  accepting  and  using  the  premiums 
paid.  These  facts  alleged  by  the  plaintiff  were  the  material  substance  of  her 
case;  and  the  paper  called  an  exception  was  nothing  more  than  an  answer  and 
denial  of  these  material  facts  alleged  by  the  plaintiff.  That  issue  was  tried, 
and  proof  made,  that  Taber  did  make  the  contract  and  no  one  else  did,  and  the 
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premiums  did  go  to  the  defendant.  It  is  true  that  no  certificate  was  shown 
from  the  secretary  of  state  under  the  statute  of  1877;  but  the  defendant  is  al- 
ways presumed  to  have  complied  with  the  law,  and  cannot  be  heard  to  say- 
that  he  violated  our  laws  by  taking  risks  or  transacting  business  so  positively 
forbidden  by  law,  in  order  to  reap  a  reward,  or  to  avoid  an  obligation  based 
upon  his  own  wrong  and  turpitude." 
The  defendant's  demurrer  to  tbe  plaintiff's  replication  must  be  overruled. 

Bond,  J.,  concurred. 

KEMPE  V,  KENNEDY. 

(5  Cranch,  17a-187.     1809.) 

EfiROR  to  U.  S.  Circuit  Court,  District  of  New  Jersey. 

Statement  of  Facts. —  The  lessee  of  Grace  Kempe,  a  British  subject,  brought 
ejectment  in  the  circuit  court  for  New  Jersey,  against  Kennedy,  for  land  in 
New  Jersey.  Grace  Kempe,  who  owned  the  land  in  fee,  lived  in  New  York 
before  the  Revolution,  and  removed  with  her  husband  to  Great  Britain  after 
the  evacuation  of  New  York  by  the  British.  The  defendant  relied  upon  a 
judgment  of  tlie  inferior  court  of  common  pleas  of  New  Jersej'  upon  an  in- 
quisition, confiscating  the  land  for  treason  of  its  owner,  and  a  deed  from  the 
agent  of  New  Jersey.     Defendant  had  judgment  in  the  court  below. 

Opinion  by  Marshall,  C.  J. 

In  this  case  two  points  are  made  by  the  plaintiff  in  error:  1.  That  the  judg- 
ment rendered  by  the  court  of  common  pleas,  which  is  supposed  to  bar  the 
plaintiff's  title,  is  clearly  erroneous.  2.  That  it  is  an  absolute  nullity,  and  is  to 
be  entirely  disregarded  in  this  suit. 

However  clear  the  opinion  of  the  court  may  be,  on  the  first  point,  in  favor 
of  the  plaintiff,  it  will  avail  her  nothing  unless  she  succeeds  upon  the  second. 
Without  repeating,  therefore,  those  arguments  which  have  been  so  well  urged 
at  the  bar,  to  show  that  the  inquisition  in  this  case  did  not  warrant  the  judg- 
ment which  was  rendered  on  it,  the  court  will  proceed  to  inquire  whether  that 
judgment,  while  unreversed,  does  not  bar  the  plaintiff's  title. 

§  508.  Courts  of  general  jurisdiction  are  not  inferior  courts  in  a  technical 
sense. 

The  law  respecting  the  proceedings  of  inferior  courts,  according  to  the  sense 
of  that  term  as  employed  in  the  English  books,  has  been  correctly  laid  down. 
The  only  question  is,  was  the  court  in  which  this  judgment  was  rendered  "an 
inferior  court,"  in  that  sense  of  the  term?  All  courts  from  which  an  appeal 
lies  are  inferior  courts  in  relation  to  the  appellate  court  before  which  their 
judgment  may  be  carried;  but  they  are  not,  therefore,  inferior  courts  in  the 
technical  sense  of  those  words.  They  apply  to  courts  of  a  special  and  limited 
jurisdiction,  which  are  erected  on  such  principles  that  their  judgments,  taken 
alone,  arc  entirely  disregarded,  and  the  proceedings  must  show  their  jurisdic- 
tion. The  courts  of  the  United  States  are  all  of  limitad  jurisdiction,  and  their 
proceedings  are  erroneous  if  the  jurisdiction  be  not  shown  upon  them.  Judg- 
ments rendered  in  such  cases  may  certainly  be  reversed,  but  this  court  is  not 
prepared  to  say  that  they  are  absolute  nullities,  which  may  be  totally  disre- 
garded. 

§  609.  A  judgment  of  a  court  notinferior^  though  evidently  erroneouSy  is  bind- 
ing until  reversed. 

In  considering  this  question,  therefore,  the  constitution  and  powers  of  the 
court  in  which  this  judgment  was  rendered  must  be  inspected.    It  is  under- 

200 


AFFECTED  BY  JUDGMENTS  OF  OTHER  COURTS.  §609. 

stood  to  be  a  court  of  record,  possessing  in  civil  cases  a  general  jurisdiction  to 
any  amount,  with  the  exception  of  suits  for  real  property.  In  treason,  its 
jurisdiction  is  over  all  who  can  commit  the  offense.  The  act  of  the  4th  of  Octo- 
ber, 1776,  defines  the  crime,  and  that  of  the  20th  of  September,  1777,  pre- 
scribes the  punishment.  The  act  of  the  18th  of  April,  177S,  describes  the  mode 
of  trial,  and  the  tribunal  by  which  final  judgment  shall  be  rendered.  That 
tribunal  is  the  inferior  court  of  common  pleas  in  each  county.  Every  case  of 
treason  which  could  arise  under  the  former  statutes  is  to  be  finally  decided  in 
this  court  With  respect  to  treason,  then,  it  is  a  court  of  general  jurisdiction, 
so  far  as  respects  the  property  of  the  accused. 

The  act  of  the  11th  December,  1778,  extends  the  crime  of  treason  to  acts  not 
previously  comprehended  within  the  law,  but  makes  no  alteration  in  the  tribunal 
before  which  this  offense  is  to  be  tried,  and  by  which  final  judgment  is  to* be 
rendered.  This  act  cannot,  it  is  conceived,  b3  fairly  construed  to  convert  the 
court  of  common  pleas  into  a  court  of  limited  jurisdiction,  in  cases  of  treason. 
It  remains  the  only  court  capable  of  trying  the  offenses  described  by  the  laws 
which  have  been  mentioned,  and  it  has  jurisdiction  over  all  offenses  committed 
under  them.  In  the  particular  case  of  Grace  Kempe,  the  inquest  is  found  in 
the  form  prescribed  by  law,  and  by  persons  authorized  to  find  it.  The  court 
was  constituted  according  to  law;  and  if  an  offense,  punishable  by  the  law, 
had  been  in  fact  committed,  the  accused  was  amenable  to  its  jurisdiction,  so 
far  as  respected  her  property  in  the  state  of  New  Jersey.  The  question 
whether  this  offense  was  or  was  not  committed,  that  is,  whether  the  inquest 
which  is  substituted  for  a  verdict  on  an  indictment  did  or  did  not  show  that 
the  offense  had  been  committed,  was  a  question  which  the  court  was  competent 
to  decide.  The  judgment  it  gave  was  erroneous,  but  it  is  a  judgment,  and, 
until  reversed,  cannot  be  disregarded. 

This  case  differs  from  the  case  from  third  Institute  in  this:  In  that  case  the 
court  was  composed  of  special  commissioners  authorized  to  proceed,  not  in  all 
cases  of  treason,  but  in  those  cases  only  in  which  an  indictment  had  been  taken 
before  fifteen  commissioners.  Their  error  was  not  in  rendering  judgment  against 
a  person  who  was  not  proved  by  the  indictment  to  have  committed  the  crime, 
but  who,  if  guilty,  they  had  no  power  to  try.  The  proceedings  there  were 
clearly  coram  non  jiidice.  It  is  unnecessary  to  notice  the  eleventh  section  of 
the  act,  since,  without  resorting  to  it,  this  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court.    It  is  affirmed,  with  costs. 

BLOUNT  V.  DARRACH. 
(Circuit  Court  for  Pennsylvania:  4  Washington,  657-663.    1837.) 

Statement  of  Facts. —  The  bill  was  filed  against  the  executors  of  Darrach, 
the  former  guardian  of  the  female  plaintiff  praying  for  an  account  of  the 
guardianship.  Defendants  filed  a  plea  stating  that  Darrach  after  the  termina- 
tion of  his  guardianship  had  filed  his  account  in  the  orphan's  court,  by  which, 
after  some  corrections,  the  accounts  were  allowed. 

Opinion  by  Washington,  J. 

This  cause  having  been  set  down  to  be  argued  on  the  plea,  the  allegations 
contained  in  it  must  all  be  taken  as  true.  The  single  question  which  arises 
upon  the  facts  stated  in  the  plea  is,  whether  the  account  of  the  guardianship 
of  James  Darrach,  which  by  the  decree  of  the  orphan's  court  was  allowed  and 
confirmed,  is  conclusive  or  not,  so  as  to  be  a  bar  to  the  discovery  and  relief 
sought  to  be  enforced  by  this  bill? 

201 


88510,511.     COUKTa- JURISDICTION  OF  UNITED  STATES  COURTa 

§  610.  The  general  rule  as  to  the  con^iltmvenese  of  jitdgments. 

The  general  principles  of  law  in  respect  to  the  conclasiveness  of  the  jadg- 
ments  and  decrees  of  the  domestic  tribunals  of  the  country  are  well  settled,  and 
perfectly  intelligible.  A  judgment  or  decree  of  a  court  of  competent  juris- 
diction, directly  upon  the  point,  is  conclusive  between  the  same  parties,  or  their 
privies,  upon  the  same  matter,  coming  directly  in  question  in  another  court  of 
concurrent  jurisdiction.  The  rule  is  founded  upon  considerations  as  well  of 
abstract  justice  as  of  public  policy,  which  forbids  the  litigation  of  any  matter 
which  has  been  once  fairly  determined  by  proper  and  competent  authority  be- 
tween the  same  parties,  or  those  standing  in  the  relation  of  privies  to  them. 
If  the  matter  or  the  parties  be  different,  the  former  judgment,  if  admitted  in 
evidence  at  all,  as  in  particular  cases  it  may  be,  can  be  so  only  as  prima  facie 
evidence,  but  not  conclusive.  And  so  extensive  and  universal  is  this  principle, 
that  it  includes  the  judgments  or  determinations  of  tribunals  having  compe- 
tent authority  to  decide  whether  they  be  of  record  or  not.  Where  the  matter 
adjudicated  is  by  a  court  of  peculiar  and  excltteive  juriedictiony  and  the  same 
matter  comes  incidentally  before  another  court,  the  sentence  of  the  former  is 
conclusive  upon  the  latter,  as  to  the  matter  directly  decided,  not  only  between 
the  same  parties,  but  against  strangers.  Duchess  of  Kingston's  Case,  11  St. 
Tr.  Stra.,  481;  Doug.,  407;  2  H.  Biac,  416;  Harg.  Law  Tracts,  446. 

The  subjects  of  inquiry  then  in  the  present  case  are:  Had  the  orphan's  court 
jurisdiction  of  the  matter  on  which  they  made  their  decree?  Is  that  the  same 
matter  which  this  bill  seeks  to  litigate  in  this  court}  Are  the  parties  the  same 
or  in  privity  with  those  who  were  parties  in  the  orphan's  court?  And  lastly, 
how  far  is  that  decree  binding  on  the  plaintiff  in  consideration  of  the  infancy 
of  Elizabeth  Knight  at  the  time  it  passed? 

§511.  nnde7*  the  laws  of  Pennsylvania  the  orpharCa  court  has  power  to  setUe 
the  accounts  of  guardians^  and  its  decisions  are  final  except  on  appeal, 

1.  By  the  act  of  assembly  of  1713,  of  this  state,  "for  establishing  the  or- 
phans' courts,"  they  are  declared  to  be  "  courts  of  record,"  with  power  to  call 
on  executora,  administrators,  guardians  and  others,  who  are  intrusted  with  or 
accountable  for  property,  real  or  personal,  belonging  to  any  orphan,  and  cause 
them  to  exhibit  true  and  perfect  inventories  and  accounts  of  the  said  estates.  By 
the  third  section  of  this  act,  the  orphan's  court,  upon  complaint  being  made 
that  any  person  having  the  care  and  trust  of  a  minor's  estate  is  like  to  prove 
insolvent,  or  shall  refuse  or  neglect  to  exhibit  true  and  perfect  inventories,  or 
to  give  full  and  just  accounts  of  the  estates  come  to  their  hands  or  knowledge, 
is  required  to  cause  sucli  guardians  or  tutors  of  orphans  or  minors  to  give  such 
security  as  the  court  may  think  proper.  The  sixth  section  provides  that  guard- 
ians shall  not  bo  liable  for  interest  but  for  the  surplusage  of  the  estate  remain- 
ing in  their  hands  or  power,  belonging  to  the  minor,  when  the  accounts  of  their 
administration  are^  or  ought  to  be,  settled  and  adjusted  before  the  orpharCs  court, 
or  register  general,  respectively.  The  eighth  section  invests  this  court  with  a 
power  to  issue  attachments  for  contempt,  against  those  who  have  been  sum- 
moned to  appear  therein,  and  to  enforce  obedience  to  their  warrants,  sentences 
and  orders  concerning  any  matter  cognizable  therein,  as  fully  as  any  court  of 
equity  can  do.  The  party  aggrieved  by  any  final  sentence  of  the  said  court  is, 
by  the  succeeding  section,  allowed  an  appeal  to  the  supreme  court.  The 
eleventh  section  declares  that,  when  any  minor  shall  attain  to  full  age,  if  the 
person  intrusted  or  concerned  for  them  as  before  mentioned  shall  have  rendered 
bis  accounts  to  the  orphan's  court,  according  to  the  direction  of  this  and  other 
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acts,  and  paid  the  minor  his  fall  due,  the  minor  shall  acknowledge  satisfaction 
in  the  said  court;  and  if  ho  refuse  to  do  so,  the  court  is  required  to  certify  how 
the  said  person  concerned  has  accounted  and  paid,  which  shall  be  a  sufficient 
discharge  of  the  guardian,  etc.,  who  shall  so  account  and  pay,  and  thereupon 
his  bond  shall  be  delivered  up  and  canceled.  By  the  tenth  section  of  the  act 
of  1807,  where  the  personal  estate  of  a  minor  is  insufficient  for  his  mainte- 
nance and  education,  the  .orphan's  court  may  allow  tbe  guardian  to  sell  so  much 
of  the  real  estate  as  may  be  necessary  for  those  purposes;  and,  in  a  note  to 
Smith's  edition  of  the  laws,  vol.  I,  p.  87,  he  observes  that  the  persons  directed 
to  sell  are  most  commonly  obliged,  by  the  acts  authorizing  tbe  same,  to  exhibit 
their  accounts  for  settlement  in  the  orphan's  court. 

Upon  a  view  of  the  above  provisions  respecting  the  orphan's  court,  I  could 
not  entertain  a  doubt,  were  the  question  before  me  for  judgment  for  the  first 
time,  that  that  court  has  jurisdiction  to  settle  and  to  allow  or  confirm  the 
accounts  of  guardians,  and  finally  to  decide  upon  the  different  items  of  those 
accounts,  subject  to  the  reversing  and  correcting  jurisdiction  of  the  supreme 
court.  But  if  this  point  were  at  all  doubtful,  I  take  it  to  be  settled  by  the 
decision  of  the  supreme  court  of  the  state  in  Kichard's  Case,  6  Serg.  &  Bawle, 
462.  That  case  came  on  upon  a  rule  to  show  cause  why  the  wards  should  not 
be  permitted  to  appeal  on  giving  security  for  costs  only ;  in  which  it  was  decided 
that  an  order  of  confirmation  by  the  orphan's  court  of  a  report  of  auditors 
on  a  final  settlement  of  a  guardian's  account  is  a  final  decree,  but  that 
that  court  has  no  authority  to  go  further  and  to  decree  payment  of  a  balance 
Jrom  the  ward  to  the  guardian  on  such  settlement.  ^  It  is  going  far  enough," 
observes  the  learned  judge  who  delivered  the  opinion  of  the  court,  *^  to  say  the 
confirmation  of  the  account  shall  discharge*  the  guardian,  without  directly  in- 
volving the  ward  in  personal  liability."  It  is  added,  "  the  orphan's  court  is  ex 
officio  tbe  protector  of  the  ward,  and  interferes  no  further  than  to  compel  the 
guardian  to  account  with  him." 

2.  The  next  inquiry  is,  whether  the  matter  decreed  by  the  orphan's  court  is 
the  same  which  this  bill  seeks  to  litigate?  Upon  this  subject  there  can  be  no 
doubt.  The  matter  presented  to  that  court  by  the  executors  of  James  Dar- 
rach  for  its  consideration  and  decision  was  the  guardianship  accounts  of  their 
testator  of  the  estate  of  his  ward,  Elizabeth  Knight.  That  account  was  re- 
ferred by  the  court  to  auditors,  who  made  their  report,  stating  the  balance  due 
by  the  decedent  to  his  late  ward,  and  this  report  was,  by  a  decree  of  the  said 
court,  allowed  and  confirmed.  The  object  of  this  bill  is  to  open  that  account 
for  the  purpose  of  enabling  the  plaintiff  to  surcharge  and  falsify  it  in  the  par- 
ticulars stated  in  the  bill.  The  prayer  of  the  bill,  both  as  to  discovery  and 
relief,  is  confined  to  that  object. 

§  512.  A  ward  becotnes  a  party  to  proceedings  in  court  hy  the  appearance  of 
his  guardian. 

3.  The  next  inquiry  is,  was  Elizabeth  Knight,  in  whose  right  the  plaintiff 
claims,  a  party  to  the  proceedings  in  that  court  upon  which  the  decree  of  con- 
firmation was  passed?  The  plea  states  that  her  guardian,  duly  appointed  by 
the  orphan's  court,  appeared  before  the  auditors,  litigated  the  account  pre- 
sented by  the  executors,  and,  by  objections  successively  made  to  some  of  its 
items,  increased  the  balance  which  was  finally  reported  and  decreed  in  favor 
of  bis  ward.  Will  it  be  doubted  that  he  legally  represented  his  ward  so  as  to 
make  her  a  party  to  the  proceedings  before  that  court!  By  the  seventh  section 
of  the  act  of  1713  before  referred  to  (1  Smith,  184),  the  orphans'  courts  are 
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authorized  to  appoint  guardians,  next  friends  or  tutors,  over  minors,  "  who  shall 
be  allowed  and  received  without  further  admittance  to  prosecute  and  defend 
all  actions  and  suits  relating  to  the  orphans  or  minors  in  any  court  of  the 
province." 

§  513.  A.mino7\  when  party  plaintiff  is  ordinarily  as  much  bound  by  a  de- 
cree as  an  adulL 

Lastly,  it  is  to  be  seen  how  far  the  decree  of  the  orphan's  court,  made  dur- 
ing the  minority  of  Elizabeth  Knight,  is  binding  upon  her  or  those  claiming 
i.i  her  right?  The  general  rule  of  the  court  of  equity  is  that  no  decree  can  be 
made  against  an  infant  without  giving  him  a  day  to  show  cause  after  he  comes 
of  age.  When  he  is  plaintiff  he  is,  unless  under  extraordinary  circumstances, 
as  much  bound  by  a  decree,  and  as  little  privileged,  as  an  adult.  And  even  in 
the  former  case  he  will  not  be  permitted  to  travel  into  the  account,  or,  where  a 
foreclosure  has  been  decreed,  to  redeem  by  paying  what  is  reported  due,  but  is 
only  allowed  to  show  an  error  in  the  decree.  If  at  law  he  suffer  a  recovery, 
he  is  so  far  bound  that  he  cannot  enter  on  the  land  until  he  has  reversed  the 
judgment  upon  writ  of  error. 

It  is  probable  that  in  this  case  the  plaintiff,  in  right  of  his  wife,  might  be 
permitted,  in  the  orphan's  court,  to  show  cause  against  the  decree  of  that  court 
rendered  during  her  infancy,  by  showing  specific  errors  in  the  account,  or  that 
the  subject  might  be  re-examined  in  the  supreme  court  by  appeal  or  writ  of 
error.  As  to  this  matter,  however,  it  would  not  become  me  to  give  an  opinion. 
But  it  is  clear  to  my  mind,  beyond  all  question,  that  the  correctness  of  the  de- 
cree of  the  orphan's  court  cannot  be  examined  into  by  this  court,  which  can 
only  claim  to  exercise  concurrent  jurisdiction  to  compel  guardians  to  settle 
their  accounts  where  they  have  not  tlone  so  before  some  other  competent  tribu- 
nal. The  plea,  therefore,  averring  that  the  balance  decreed  by  the  orphan's 
court  has  been  paid,  and  relying  upon  that  decree  in  bar  of  the  other  parts  of 
the  bill,  is  what  it  professes  to  be,  an  answer  to  the  whole  bill,  and  conse- 
quently I  must  decree  the  bill  to  be  dismissed  with  costs,  but  without  prejudice 
to  any  remedy  which  the  plaintiff  may  think  fit  to  pursue  elsewhere. 

BOSWELL  r.  OTIS. 
(9  Howard,  886-850.     1849.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  case  is  before  us  on  points  certified,  on  which 
the  opinions  of  the  judges  of  the  circuit  court  of  the  United  States  for  Ohio 
were  opposed.  In  1825  a  bill  was  filed  by  Thomas  L.  Hawkins,  in  the  court 
of  common  pleas  for  Sandusky  county,  Ohio,  against  Thomas  E.  Boswell  and 
others,  which  represented  that  in  the  year  181G  Boswell,  of  the  state  of  Ken- 
tucky, the  complainant,  Reed,  and  Ovvings,  agreed  to  build  a  saw-mill  on  the 
public  land,  with  the  view  of  purchasing  the  land  when  sold  by  the  government. 
Boswell  and  O  wings  advanced  a  part  of  the  money;  the  complainant  was  to  be 
the  active  partner,  and  his  share  of  the  capital  was  to  be  paid  by  labor.  That 
he  expended  labor  and  money  until  the  land  was  sold  in  1818,  at  Wooster,  in 
Ohio,  when  Keed  and  O wings  abandoned  the  contract;  and  it  was  then  agreed 
by  Boswell,  William  T.  Barry,  of  Kentucky,  and  William  Whitimore,  of  Bos- 
ton, and  the  complainant,  to  go  on  and  purchase  lot  number  9,  or  a  large  part 
of  it,  on  which  the  building  for  the  mill  had  been  commenced.  The  purchase 
was  made,  and  it  was  agreed  that  the  complainant's  share  of  the  purchase 
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money  should  be  paid  in  labor  on  the  mill  and  in  improvements  on  the  land. 
That  be  should  be  the  active  partner,  etc. 

The  complainant  proceeded  in  the  construction  of  the  mill,  and  expended  for 
the  company  the  sum  of  $5,000,  of  which  he  advanced  $2,600,  besides  his  own 
lime;  that  the  complainant  expected  his  partners  would  have  conveyed  to  him 
one-fourth  of  the  land  purchased,  they  having  obtained  a  legal  title  to  two-thirds 
of  the  lot,  but  that  they  have  refused  to  do  the  same  or  to  account  and  refund 
him  the  money  expended,  etc.  And  the  complainant  prayed  a  decree  for  one- 
fourth  part  of  the  land  to  which  the  defendants  have  obtained  a  title,  and  also 
that  they  may  account,  etc. 

The  defendants  being  non-residents  of  Ohio,  the  court  ordered  nine  weeks' 
notice  to  be  given  in  a  newspaper,  as  the  statute  requires.  There  being  no 
appearance  of  the  defendants,  the  bill  was  taken  as  confessed,  and  the  matter 
was  referred  to  a  master,  who  reported  a  balance  against  them,  and  in  favor  of 
the  complainant,  of  the  sura  of  §1,814.17,  for  which  a  final  decree  was  entered, 
and  it  was  adjudged  that  it  should  have,  from  the  time  of  its  being  pronounced, 
the  operation  and  effect  of  a  judgment  at  law,  and  be  a  lien  on  all  the  town 
lots  of  the  defendants,  and  all  other  real  estate  owned  by  them  within  the 
county.  And  execution  was  authorized,  etc.  Several  executions  were  issued 
and  a  number  of  lots  were  sold,  among  others  lot  number  7,  containing  seventy- 
seven  acres  and  seventy-five  hundredths,  for  which  the  sheriflf's  deed  was 
executed. 

For  this  lot  number  7  an  ejectment  was  brought  by  Boswell  in  the  circuit 
court  of  the  United  States,  and  issue  being  joined,  on  the  trial  the  following 
questions  were  raised,  on  which  the  opinions  of  the  judges  were  opposed :  "  1. 
Whether  or  not  the  proceedings  and  decree  of  the  said  court  of  common  pleas 
of  Sandusky  county,  set  forth  in  the  record  above  stated,  are  coram  nonjudice. 
2.  Admitting  said  proceedings  and  decree  to  be  valid  so  far  as  relates  to  the 
land  specifically  described  in  the  said  bill  in  chancery,  whether  or  not  said  pro- 
ceedings and  decree  are  coram  non  judice  and  void  so  far  as  relates  to  lot  num- 
ber 7,  in  controversy  in  this  case,  and  which  is  not  described  in  said  bill  in 
chancery;  or,  in  other  words,  whether  said  proceedings  and  decree  are  not  in 
remy  and  so  void  and  without  effect  as  to  the  other  lands  sold  under  said 
decree." 

As  the  title  to  lot  number  7  only  is  involved  in  the  ejectment  suit,  it  is 
unnecessary  to  consider  the  first  point  certified.  Under  the  decree,  which  was 
only  for  money,  many  lots  were  sold  by  the  sheriff  that  are  still  held,  it  is  pre- 
sumed, under  his  deed ;  but  the  holders  are  not  parties  to  this  suit,  and  it  may 
be  decided  without  affecting  their  interests. 

§  5 1 4.  When  a  court  obtains  jurisdiction  of  a  defendant  ly  a  procedure  against 
his  property  only^  that  jurisdiction  is  limited  to  that  specific  property. 

When  the  record  of  a  judgment  is  brought  before  the  court,  collaterally  or 
otherwise,  it  is  always  proper  to  inquire  whether  the  court  rendering  the  judg- 
ment had  Jurisdiction.  Jurisdiction  is  acquired  in  one  of  two  modes;  first,  as 
against  the  person  of  the  defendant  by  the  service  of  process;  or,  secondly,  by 
a  procedure  against  the  property  of  the  defendant,  within  the  jurisdiction  of 
the  court.  In  the  latter  case,  the  defendant  is  not  personally  bound  by  the 
judgment,  beyond  the  property  in  question.  And  it  is  immaterial  whether  the 
proceeding  against  the  property  be  by  an  attachment  or  bill  in  chancery.  It 
must  be  substantially  a  proceeding  in  rem,  A  bill  for  the  specific  execution  of 
a  contract  to  convey  real  estate  is  not  strictly  a  proceeding  in  rem^  in  ordinary 
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cases;  bat  where  such  a  procedare  is  authorized  by  statute,  on  publication^ 
without  personal  service  of  process,  it  is  substantially  of  that  character. 

The  chancery  act  of  Ohio,  of  1824,  confers  on  the  court  of  common  pleas 
general  chancery  powers.  In  the  twelfth  section,  jurisdiction  is  given  over  the 
rights  of  absent  defendants,  on  the  publication  of  notice,  ^*  in  all  cases  properly 
cognizable  in  courts  of  equity,  where  either  the  title  to  or  boundaries  of  land 
may  come  in  question,  or  where  a  suit  in  chancery  becomes  necessary  in  order 
to  obtain  the  rescission  of  a  contract  for  the  conveyance  of  land,  or  to  compel 
the  specific  execution  of  such  contracL"  Under  this  statute,  the  bill  by  Haw- 
kins purports  to  have  been  filed.  Bat,  without  reference  to  the  other  lots  sold 
under  the  decree,  there  is  no  pretense  to  say  that  the  bill  had  any  relation  to 
the  title  or  boundaries  of  lot  number  7,  or  to  any  contract  for  the  convey- 
ance of  the  same.  And  it  is  only  in  these  cases  that  the  act  authorizes  a  chan- 
cery proceeding  against  the  land  of  non-residents  by  giving  public  notice.  It  is 
a  special  and  limited  jurisdiction,  and  cannot  be  legally  exercised,  except  within 
the  provisions  of  the  statute. 

The  principle  is  admitted  that,  where  jurisdiction  is  acquired  against  the 
person  by  the  service  of  process  or  by  a  voluntary  appearance,  a  court  of  gen- 
eral jurisdiction  will  settle  the  matter  in  controversy  between  the  parties.  Bat 
this  principle  does  not  apply  to  a  special  jurisdiction  authorized  by  statute, 
though  exercised  by  a  court  of  general  jurisdiction.  The  present  case  will  illus- 
trate this  view.  Admit  that  a  special  jurisdiction  was  acquired  against  all  the 
other  lots,  yet  number  7  was  in  no  way  connected  with  them.  It  was  not 
named  in  the  bill,  nor  was  there  any  step  taken  in  relation  to  it,  until  it  was 
levied  on  by  the  sheriff  to  satisfy  the  general  decree.  It  was  not  within  any 
one  of  the  categories  named  in  the  statute.  Until  long  after  the  decree,  the 
title  to  it  was  not  obtained  by  defendants.  If  it  can  be  made  subject  to  such 
a  procedure,  then  the  special  jurisdiction  given  by  the  statute  is  converted,  by 
construction,  into  a  general  proceeding  against  the  property  of  non-residents 
by  a  mere  publication  of  notice. 

The  property  of  an  individual  is  subject,  in  a  certain  sense,  to  the  law  of  the 
state  in  which  it  is  situated.  It  is  liable  for  taxes  and  to  such  special  proceed- 
ings against  it  as  the  law  shall  authorize.  An  attachment  may  be  laid  upon  it, 
and  it  may  be  sold  in  satisfaction  of  an  established  claim.  And  the  legislature 
may,  perhaps,  subject  other  lands  to  the  payment  of  the  judgment  on  the 
attachment  after  the  sale  of  the  lands  first  attached.  But  no  such  pro- 
ceeding is  authorized  by  the  act  under  which  this  procedure  was  had.  It  is 
limited  to  the  cases  enumerated  in  the  statute.  It  is  said  that  the  statute 
authorizes  a  decree  for  money.  This  may  be  admitted.  Under  the  rescission 
of  a  contract,  the  money  paid  may  be  decreed  to  be  refunded,  and  the  land 
covered  by  the  contract,  being  within  the  special  jurisdiction  of  the  court,  may 
be  ordered  to  be  sold.  But  the  power  of  the  court  is  limited  to  this.  Under 
the  assumption  of  a  special  power,  it  cannot  be  made  general  by  any  supposed 
necessity,  beyond  the  provisions  of  the  act.  Such  a  construction  would  not  only 
pervert  the  object  of  the  legislature,  but  it  would  sacrifice  the  property  of  an  in- 
dividual without  notice  in  fact,  and  who  had  no  opportunity  to  make  his  defense. 
The  proceedings  in  this  case  are  a  practical  commentary  upon  this  construction. 

§  51 5.  Where  a  court  proceeds  against  a  non-resident  on  whom  no  process  has 
been  served^  without  jurisdiction  conferred  by  law^  its  acts  are  absolutely  void. 

It  is  said,  if  this  construction  of  the  act  be  erroneous,  it  does  not  make  void 
the  proceedings,  and  that  the  error  can  only  be  corrected  by  an  appellate  court. 
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And  we  are  referred  to  the  oase  of  Lessee  of  Boswell  v.  Sharp,  15  Ohio,  447,  in 
which  it  is  alleged  that  the  supreme  court  of  Ohio  sustained  the  decision  of  the 
common  pleas  on  the  question  now  before  us.  In  that  case  the  supreme  court 
did  hold  that  the  court  of  common  pleas  of  Sandusky  had  jurisdiction  in  the 
chancery  proceeding,  and  that  the  validity  of  the  same  could  not  be  questioned 
collaterally.  But  that  decision  was  made  in  reference  to  a  part  of  lot  number 
9,  on  which  the  mill  was  constructed,  and  to  obtain  a  title  for  a  part  of 
which  the  bill  was  filed.  The  title  to  lot  number  7  was  not  involved  in 
the  case  before  the  supreme  court,  and  consequently  they  did  not  consider  it. 

It  may  be  difficult  in  some  cases  to  draw  the  line  of  jurisdiction  so  as  to  de- 
termine whether  the  proceedings  of  a  court  are  void  or  only  erroneous.  And 
in  such  cases,  every  intendment  should  be  favorable  to  a  purchaser  at  a  judicial 
sale.  But  the  rights  of  all  parties  must  be  regarded.  Ko  principle  is  more 
vital  to  the  administration  of  justice  than  that  no  man  shall  be  condemned  in 
his  person  or  property  without  notice,  and  an  opportunity  to  make  his  defense. 
And  every  departure  from  this  fundamental  rule,  by  a  proceeding  in  rem^  in 
which  a  publication  of  notice  is  substituted  for  a  service  on  the  party,  should 
be  subjected  to  a  strict  legal  scrutiny.  Jurisdiction  is  not  to  be  assumed  and 
exercised  in  such  cases  upon  the  general  ground  that  the  subject-matter  of  the 
suit  is  within  the  power  of  the  court.  This  would  dispense  with  the  forms  of 
the  law  prescribed  by  the  legislature  for  the  security  of  absent  parties.  The 
inquiry  should  be,  have  the  requisites  of  the  statute  been  complied  with,  so  as 
to  subject  the  property  in  controversy  to  the  judgment  of  the  court,  and  is 
such  judgment  limited  to  the  property  named  in  the  bill  If  this  cannot  be 
answered  in  the  affirmative,  the  proceedings  of  the  court  beyond  their  jurisdic- 
tion are  void. 

If  this  test  be  applied  to  the  proceedings  before  us,  we  think  in  no  just  and 
legal  sense  can  they  be  held  to  subject  lot  number  7  to  the  decree  of  the 
court,  nor  to  fix  any  personal  liability  on  the  defendants,  and,  consequently, 
that  the  levy  and  sale  of  the  sheriff  were  without  authority  and  void,  and  the 
second  question  certified  to  this  court  must  be  so  answered. 

WINDSOR  V.  McVEIOH. 
(8  Otto,  274-284.    1876.) 

Erbob  to  the  Corporation  Court  of  the  City  of  Alexandria,  Virginia. 

Opinion  by  Mr.  Jubticb  Field. 

Statement  of  Facts. —  This  was  an  action  of  ejectment  to  recover  certain 
real  properly  in  the  city  of  Alexandria,  in  the  state  of  Virginia.  It  was 
brought  in  the  corporation  court  of  that  city,  and  a  writ  of  error  from  the 
court  of  appeals  of  the  state  to  review  the  judgment  obtained  having  been  re- 
fused, the  case  was  brought  here  directly  by  a  writ  of  error  from  this  court. 
Authority  for  this  mode  of  procedure  will  be  found  stated  in  the  case  of  Greg- 
ory V.  McVeigh,  23  Wall,  294. 

The  plaintiff  in  the  corporation  court  proved  title  in  himself  to  the  premises 
in  oontroversy,  and  consequent  right  to  their  immediate  possession,  unless  his 
life  estate  in  them  had  been  divested  by  a  sale  under  a  decree  of  condemna- 
tion rendered  in  March,  1864,  by  the  district  court  of  the  United  States  for  the 
eastern  district  of  Virginia,  upon  proceedings  for  their  confiscation.  The  de- 
fendant relied  upon  the  deed  to  his  grantor  executed  by  the  marshal  of  the  dis- 
trict upon  such  sale.    The  proceedings  mentioned  were  instituted  under  the  act 
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of  congress  of  July  17,1862,  "to  sappress  insurrection,  to  punish  treason 
and  rebellion,  to  seize  and  confiscate  the  property  of  rebels,  and  for  other  par- 
poses." 

In  July,  1863,  the  premises  in  controversy  were  seized  by  the  marshal  of  the 
district,  by  order  of  the  district  attorney,  acting  under  instructions  from  the  at- 
torney-general. In  August  following,  a  libel  of  information  against  the  prop- 
erty was  filed  in  the  name  of  the  United  States,  setting  forth  that  the  plaintiff 
in  this  case  was  the  owner  of  the  property  in  question;  that  he  had,  since  the 
passage  of  the  above  act,  held  an  offica  of  honor  and  trust  under  the  govern- 
ment of  the  so-called  Confederate  States,  and  in  various  wa3's  had  given  aid 
and  comfort  to  the  rebellion;  that  the  property  had  been  seized  in  pursuance 
of  the  act  in  compliance  with  instructions  from  the  attorney-general,  and,  by 
reason  of  the  premises,  was  forfeited  to  the  United  States,  and  should  be  con- 
demned. It  closed  with  a  prayer  that  process  of  monition  might  issue  against 
the  owner  or  owners  of  the  property  and  all  persons  interested  or  claiming  an 
interest  therein,  warning  them  at  some  early  day  "  to  appear  and  answer"  the 
libel;  and,  as  the  owner  of  the  property  was  a  non-resident  and  absent,  that  an 
order  of  publication  in  the  usual  form  be  also  made.  Upon  this  libel  the  dis- 
trict judge  ordered  process  of  monition  to  issue  as  prayed,  and  designated  a 
day  and  place  for  the  trial  of  the  cause,  and  that  notice  of  the  same,  with  the 
substance  of  the  libel,  should  be  given  by  publication  in  a  newspaper  of  the 
city,  and  by  posting  at  the  door  of  the  court-house.  The  process  of  monition 
and  notice  were  accordingly  issued  and  published.  Both  described  the  land 
and  mentioned  its  seizure,  and  named  the  day  and  place  fixed  for  the  trial. 
The  monition  stated  that  at  the  trial  all  persons  interested  in  the  land,  or 
claiming  an  interest,  might  ^'appear  and  make  their  allegations  in  that  be- 
half." The  notice  warned  all  persons  to  appear  at  the  trial,  "  to  show  cause 
why  condemnation  should  not  be  decreed,  and  to  intervene  for  their  inter- 
est." 

The  owner  of  the  property,  in  response  to  the  monition  and  notice,  appeared 
by  counsel,  and  filed  a  claim  to  the  property  and  an  answer  to  the  libel.  Sub- 
sequently, on  the  10th  of  March,  1861,  the  district  attorney  moved  that  the 
claim  and  answer  and  the  appearance  of  the  respondent  by  counsel  be  stricken 
from  the  files,  on  the  ground  that  it  appeared  from  his  answer  that  he  was  at 
the  time  of  filing  the  same  *'a  resident  within  the  city  of  Kichmond,  within 
the  Confederate  lines,  and  a  rebel."  On  the  same  day  the  motion  was  granted, 
and  the  claim  and  answer  ordered  to  be  stricken  from  the  files.  The  appear- 
ance of  the  respondent  was  by  his  answer.  The  court  immediately  entered  its 
sentence  and  decree,  condemning  the  property  as  forfeited  to  the  United  States, 
reciting  that  the  usual  proclamation  having  been  made,  the  default  of  all  per- 
sons had  been  duly  entered.  The  decree  ordered  the  issue  of  a  venditioni 
exponas  for  the  sale  of  the  property,  returnable  on  the  16th  day  of  the  follow- 
ing April.  At  the  sale  under  this  writ  the  grantor  of  the  defendant  became 
the  purchaser. 

The  question  for  determination  is,  whether  the  decree  of  condemnation  thus 
rendered,  without  allowing  the  owner  of  the  property  to  appear  in  response  to 
the  monition,  interpose  his  claim  for  the  property,  and  answer  the  libel,  was  of 
any  validity.  In  other  words,  the  question  is,  whether  the  property  of  the 
plaintiff  could  be  forfeited  by  the  sentence  of  the  court  in  a  judicial  proceed- 
ing to  which  he  was  not  allowed  to  appear  and  make  answer  to  the  charges 
against  him,  upon  the  allegation  of  which  the  forfeiture  was  demanded. 
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§  516.  A  jvdgment  rendered  against  a  party  without  permitting  him  to  he 
heard  is  whoUy  extrajudicial  and  void. 

There  were  several  libels  of  information  filed  against  the  property  of  the 
plaintiff  at  the  same  time  with  the  one  here  mentioned.  They  were  identical 
in  their  allegations,  except  as  to  the  property  seized,  and  the  same  motion  to 
strike  from  the  files  the  appearance,  claim  and  answer  of  the  respondent  was 
made  in  each  case  and  on  the  same  day,  and  similar  orders  were  entered  and 
like  decrees  of  condemnation.  One  ef  these  was  brought  here  and  is  reported 
in  the  11th  of  Wallace.  In  delivering  the  unanimous  opinion  of  this  court, 
upon  reversing  the  decree  ki  the  case,  and  referring  to  the  order  striking  out 
the  claim  and  answer,  Mr.  Justice  Swayne  said :  "  The  order  in  effect  denied 
the  respondent  a  hearing.  It  is  alleged  he  was  in  the  position  of  an  alien 
enemy,  and  could  have  no  looua  standi  in  that  forum.  If  assailed  there,  he 
could  defend  there.  The  liability  and  right  are  inseparable.  A  different  result 
would  be  a  blot  upon  our  jurisprudence  and  civilization.  We  cannot  hesitate 
or  doubt  on  the  subject.  It  would  be  contrarj'  to  the  first  principles  of  the 
social  compact  and  of  the  right  administration  of  justice."    11  Wall.,  267. 

The  principle  stated  in  this  terse  language  lies  at  the  foundation  of  all  well 
ordered  systems  of  jurisprudence.  Wherever  one  is  assailed  in  his  person  or 
his  property,  there  he  may  defend,  for  the  liability  and  the  right  are  inseparable. 
This  is  a  principle  of  natural  justice,  recognized  as  such  by  the  common  intel- 
ligence and  conscience  of  all  nations.  A  sentence  of  a  court  pronounced 
against  a  party  without  hearing  him,  or  giving  him  an  opportunity  to  be  heard, 
is  not  a  judicial  determination  of  his  rights  and  is  not  entitled  to  respect  in 
any  other  tribunal. 

§  517.  A  notice  to  appear  iecom^s  nugatory  upon  the  denial  of  the  right  so 
to  do. 

That  there  must  be  a  notice  to  a  party  of  some  kind,  actual  or  constructive, 
to  a  valid  judgment  affecting  his  rights,  is  admitted.  Until  notice  is  given, 
the  court  has  no  jurisdiction  in  any  case  to  proceed  to  judgment,  whatever  its 
authority  may  be,  by  the  law  of  its  organization,  over  the  subject-matter.  But 
notice  is  only  for  the  purpose  of  affording  the  party  an  opportunity  of  being 
beard  upon  the  claim  or  the  charges  made;  it  is  a  summons  to  him  to  appear 
and  speak,  if  he  has  anything  to  say,  why  the  judgment  sought  should  not  be 
rendered.  A  denial  to  a  party  of  the  benefit  of  a  notice  would  be  in  effect  to 
deny  that  he  is  entitled  to  notice  at  all,  and  the  sham  and  deceptive  proceeding 
had  better  be  omitted  altogether.  It  would  be  like  saying  to  a  party.  Appear, 
and  you  shall  be  heard ;  and,  when  he  has  appeared,  saying.  Your  appearance 
shall  not  be  recognized,  and  you  shall  not  be  heard.  In  the  present  case,  the 
district  court  not  only  in  effect  said  this,  but  immediately  added  a  decree  of 
condemnation,  reciting  that  the  default  of  all  persons  had  been  duly  entered. 
It  is  difficult  to  speak  of  a  decree  thus  rendered  with  moderation ;  it  was,  in 
fact,  a  mere  arbitrary  edict,  clothed  in  the  form  of  a  judicial  sentence. 

The  law  is,  and  always  has  been,  that  whenever  notice  or  citation  is  required, 
the  party  cited  has  the  right  to  appear  and  be  heard ;  and  when  the  latter  is 
denied,  the  former  is  ineffectual  for  any  purpose.  The  denial  to  a  party  in 
such  a  case  of  the  right  to  appear  is  in  legal  effect  the  recall  of  the  citation  to 
him.  The  period  within  which  the  appearance  must  be  made  and  the  right  to 
be  heard  exercised,  is,  of  course,  a  matter  of  regulation,  depending  either  upon 
positive  law,  or  the  rules  or  orders  of  the  court,  or  the  established  practice  in 
such  casf  F.  And  if  the  appearance  be  not  made,  and  the  right  to  be  heard  be 
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not  exercised,  within  the  period  thas  prescribed,  the  default  of  the  party  pros- 
ecuted, or  possible  claimants  of  the  property,  may,  of  course,  be  entered,  and 
the  allegations  of  the  libel  be  taken  as  true  for  the  purpose  of  the  proceeding. 
But  the  denial  of  the  right  to  appear  and  be  heard  at  all  is  a  different  matter 
altogether. 

§  61 8.  The  jurisdiction  acquired  in  proceedings  in  rem  by  seizure  of  the  res 
is  not  to  condemn  without  further  proceedings. 

The  position  of  the  defendant's  counsel  is  that,  as  the  proceeding  for  the  con- 
fiscation of  the  property  was  one  in  rem,  the  court,  by  seizure  of  the  property, 
acquired  jurisdiction  to  determine  its  liability  to  forfeiture,  and  consequently 
had  a  right  to  decide  all  questions  subsequently  arising  in  the  progress  of  the 
cause;  and  its  decree,  however  erroneous,  cannot,  therefore,  be  collaterally  as- 
sailed. In  supposed  support  of  this  position,  opinions  of  this  court  in  sev- 
eral cases  are  cited,  where  similar  language  is  used  respecting  the  power  of  a 
court  to  pass  upon  questions  arising  after  jurisdiction  has  attached.  But  the 
preliminary  proposition  of  the  counsel  is  not  correct.  The  jurisdiction  acquired 
by  the  court  by  seizure  of  the  res  was  not  to  condemn  the  property  without 
.further  proceedings.  The  physical  seizure  did  not  of  itself  establish  the  allega- 
tions of  the  libel,  and  could  not,  therefore,  authorize  the  immediate  forfeiture 
.of  the  property  seized.  A  sentence  rendered  simply  from  the  fact  of  seizure 
would  not  be  a  judicial  determination  of  the  question  of  forfeiture,  but  a  mere 
arbitrary  edict  of  the  judicial  officer.  The  seizure  in  a  suit  in  rem  only  brings 
the  property  seized  within  the  custody  of  the  court,  and  informs  the  owner  of 
that  fact  The  theory  of  the  law  is  that  all  property  is  in  the  possession  of  its 
.  owner,  in  person  or  by  agent,  and  that  its  seizure  will,  therefore,  operate  to 
impart  notice  to  him.  Where  notice  is  thus  given  the  owner  has  the  right  to 
appear  and  be  heard  respecting  the  charges  for  which  the  forfeiture  is  claimed. 
That  right  must  be  recognized  and  its  exercise  allowed  before  the  court  can 
proceed  beyond  the  seizure  to  judgment  The  jurisdiction  acquired  by  the 
seizure  is  not  to  pass  upon  the  question  of  forfeiture  absolutely,  but  to  pass 
upon  that  question  after  opportunity  has  been  afforded  to  its  owner  and 
parties  interested  to  appear  and  be  heard  upon  the  charges.  To  this  end  some 
notification  of  the  proceedings  beyond  that  arising  from  the  seizure,  prescrib- 
ing the  time  within  which  the  appearance  must  be  made,  is  essential.  Such 
notification  is  usually  given  by  monition,  public  proclamation  or  publication  in 
some  other  form.  The  manner  of  the  notification  is  immaterial,  but  the  noti- 
fication itself  is  indispensable. 

These  views  find  corroboration  in  the  opinion  of  Mr.  Justice  Story  in  the 
case  of  Bradstreet  v.  Neptune  Insurance  Co.,  3  Sumn.,  601.  In  that  case  the 
action  was  upon  a  policy  of  insurance  upon  a  vessel,  the  declaration  alleging 
its  loss  by  seizure  of  the  Mexican  government  The  defendants  admitted  the 
seizure,  but  averred  that  it  was  made  and  that  the  vessel  was  condemned  for 
violation  of  the  revenue  laws  of  Mexico,  and  to  prove  the  averment  produced 
a  transcript  of  the  record  of  the  proceedings  of  the  Mexican  court  against  the 
vessel,  and  of  the  decree  of  condemnation.  Among  the  questions  considered 
by  the  court  was  the  effect  of  that  record  as  proof  of  the  laws  of  Mexico  and 
of  the  jurisdiction  of  the  court,  and  the  cause  of  seizure  and  condemnation. 
After  stating  that  the  sentence  of  a  foreign  court  of  admiralty  and  prize  in 
rein  was  in  general  conclusive,  not  only  in  respect  to  the  parties  in  interest,  but 
also  for  collateral  purposes  and  in  collateral  suits,  as  to  the  direct  matter  of 
title  and  property  in  judgment,  and  as  to  the  facts  on  which  the  tribunal  pro> 
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fessed  to  proceed,  Mr.  Justice  Story  said  that  it  did  not  strike  him  that  any 
sound  distinction  could  be  made  between  a  sentence  pronounced  in  rem  by  a 
court  of  admiralty  and  prize,  and  a  like  sentence  pronounced  by  a  municipal 
court  upon  a  seizure  or  other  proceeding  in  rem;  that  in  each  the  sentence  was 
conclusive  as  to  the  title  and  property,  and,  it  seemed  to  him,  was  equally  con- 
clusive as  to  the  facts  on  which  the  sentence  professed  to  be  founded.  But  the 
learned  judge  added  that  it  was  an  essential  ingredient  in  every  case,  when 
snch  eflfect  was  sought  to  be  given  to  the  sentence,  that  there  should  have  been 
proper  judicial  proceedings  upon  which  to  found  the  decree;  that  is,  that  there 
should  have  been  some  certain  written  allegations  of  the  offense,  or  statoment 
of  the  charge  for  which  the  seizure  was  made,  and  upon  which  the  forfeiture 
was  sought  to  be  enforced ;  and  that  there  should  be  some  personal  or  public 
notice  of  the  proceedings,  so  that  the  parties  in  interest,  or  their  represent- 
atives or  agents,  might  know  what  the  offense  was  with  which  ttiey  were 
charged,  and  might  have  an  opportunity  to  defend  themselves  and  to  disprove 
the  same.  '^  It  is  a  rule,"  said  the  learned  judge,  **  founded  in  the  first  princi- 
ples of  natural  justice,  that  a  party  shall  have  an  opportunity  to  be  heard  in 
his  defense  before  his  property  is  condemned,  and  that  charges  on  which  the 
condemnation  is  sought  shall  be  specific,  determinate  and  clear.  If  a  seizure 
is  made  and  condemnation  is  passed  without  the  allegation  of  any  specific 
cause  of  forfeiture  or  offense,  and  without  any  public  notice  of  the  proceed- 
ings, so  that  the  parties  in  interest  have  no  opportunity  of  appearing  and 
making  a  defense,  the  sentence  is  not  so  much  a  judicial  sentence  as  an  arbi- 
trary sovereign  edict.  It  has  none  of  the  elements  of  a  judicial  proceeding, 
and  deserves  not  the  respect  of  any  foreign  nation.  It  ought  to  have  no  in- 
trinsic credit  given  to  it,  either  for  its  justice  or  for  its  truth,  by  any  foreign 
tribunal.  It  amounts  to  little  more,  in  common  sense  and  common  honesty, 
than  the  sentence  of  the  tribunal  which  first  punishes  and  then  hears  the 
party  —  oastigatqt$e,  auditque.  It  may  be  binding  upon  the  subjects  of  that 
particular  nation.  But  upon  the  eternal  principles  of  justice,  it  ought  to  have 
no  binding  obligation  upon  the  rights  or  property  of  the  subjects  of  other 
nations;  for  it  tramples  under  foot  all  the  doctrines  of  international  law,  and 
is  but  a  solemn  fraud,  if  it  is  clothed  with  all  the  forms  of  a  judicial  pro- 
ceeding." 

In  another  part  of  the  same  opinion  the  judge  characterized  such  sentences 
**as  mere  mockeries,  and  as  in  no  just  sense  judicial  proceedings; "  and  declared 
that  they  ^*  ought  to  be  deemed,  both  ex  direoto  in  rem  and  collaterally,  to  be 
mere  arbitrary  edicts  or  substantial  frauds." 

This  language,  it  is  true,  is  used  with  respect  to  proceedings  in  rem  of  a 
foreign  court,  but  it  is  equally  applicable  and  pertinent  in  proceedings  in  rem 
of  a  domestic  court,  when  they  are  taken  without  any  monition  or  public 
notice  to  the  parties.  In  Woodruff  v.  Taylor,  20  Vt.,  65,  the  subject  of  pro- 
ceedings in  rem  in  our  courts  is  elaborately  considered  by  the  supreme  court 
of  Vermont.  After  stating  that  in  such  cases  notice  is  given  to  the  whole 
world,  but  that  from  its  nature  it  is  to  the  greater  part  of  the  world  con- 
stractive  only,  and  mentioning  the  manner  in  which  such  notice  is  given  in 
cases  of  seizure  for  violation  of  the  revenue  laws,  by  publication  of  the  sub- 
stance of  the^  libel  with  the  order  of  the  court  thereon  specifying  the  time  and 
place  of  trial,  and  by  proclamation  for  all  persons  interested  to  appear  and 
contest  the  forfeiture  claimed,  the  court  observed  that  in  every  court  and  in 
all  countries  where  judgments  were  respected,  notice  of  some  kind  was  given, 
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and  that  it  was  just  as  material  to  the  validity  of  a  judgment  in  rem  that  con- 
structive notice  at  least  should  appear  to  have  been  given  as  that  actual  notice 
should  appear  upon  the  record  of  a  judgment  in  personam.  "  A  proceeding," 
continued  the  court,  "professing  to  determine  the  right  of  property,  where  no 
notice,  written  or  constructive,  is  given,  whatever  else  it  might  be  called,  would 
not  be  entitled  to  be  dignified  with  the  name  of  a  judicial  proceeding.  It 
would  be  a  mere  arbitrary  edict,  not  to  be  regarded  anywhere  as  the  judgment 
pf  a  court." 

In  the  proceedings  before  the  district  court  in  the  confiscation  case,  monition 
and  notice,  as  already  stated,  were  issued  and  published;  but  the  appearance 
of  the  owner,  for  which  they  called,  having  been  refused,  the  subsequent  sen- 
tence of  confiscation  of  his  property  was  as  inoperative  upon  his  rights  as 
though  no  monition  or  notice  bad  ever  been  issued.  The  legal  effect  of  striking 
out  his  appearance  was  to  recall  the  monition  and  notice  as  to  him.  His  position 
with  reference  to  subsequent  proceedings  was  then  not  unlike  that  of  a  party 
in  a  personal  action,  after  the  service  made  upon  him  has  been  set  aside.  A 
service  set  aside  is  never  service  by  which  a  judgment  in  the  action  can  be 
upheld. 

§.519.  No  court  can  exercise  jurisdiction  without  first  properly  acquiring  it. 
The  doctrine  invoked  by  counsel,  that,  where  a  court  has  once  acquired  juris- 
diction^  it  has  a  right  to  decide  every  question  which  arises  in  the  cause,  and 
its  judgment,  however  erroneous,  cannot  be  collaterally  assailed,  is  undoubtedly 
correct  as  a  general  proposition,  but,  like  all  general  propositions,  is  subject  to 
many  qualifications  in  its  application.  AH  courts,  even  the  highest,  are  more 
or  less  limited  in  their  jurisdiction;  they  are  limited  to  particular  classes  of 
actions,  such  as  civil  or  criminal;  or  to  particular  modes  of  administering  re- 
lief, such  as  legal  or  equitable;  or  to  transactions  of  a  special  character,  such 
as  arise  on  navigable  waters,  or  relate  to  the  testamentary  disposition  of  estates; 
or  to  the  use  of  particular  process  in  the  enforcement  of  their  judgments. 
Norton  v^  Meador,  Circuit  Court  for  California.  Though  the  court  may  pos- 
sess jurisdiction  of  a  cause,  of  the  subject-matter  and  of  the  parties,  it  is  still  lim- 
ited .in  its  modes  of  procedure,  and  in  the  extent  and  character  of  its 
judgments.  It  must  act  judicially  in  all  things,  and  cannot  then  transcend  the 
power  conferred  by  the  law.  If,  for  instance,  the  action  be  upon  a  money  de- 
mand, the  court,  notwithstanding  its  complete  jurisdiction  over  the  subject  and 
parties,  has  no  power  to  pass  judgment  of  imprisonment  in  the  penitentiary 
upon  the  defendant.  If  the  action  be  for  a  libel  or  personal  tort,  the  court 
cannot  order  in  the  case  a  specific  performance  of  a  contract  If  the  action 
be  for  the  possession  of  real  property,  the  court  is  powerless  to  admit  in  the 
case  the  probate  of  a  will.  Instances  of  this  kind  show  that  the  general  doc- 
trine stated  by  counsel  is  subject  to  many  qualifications.  The  judgments  men- 
tioned, given  in  the  cases  supposed,  would  not  be  merely  erroneous ;  they  would 
be  absolutely  void;  because  the  court  in  rendering  them  would  transcend  the 
limits  of  its  authority  in  those  cases.  See  the  language  of  Mr.  Justice  Miller, 
to  the  same  purport,  in  the  case  of  Mn  parte  Lange,  18  Wall.,  163.  So  it  was 
held  by  this  court  in  Bigelow  v.  Forrest,  9  id.,  351,  that  a  judgment  in  a  con- 
fiscation case,  condemning  the  fee  of  the  property,  was  void  for  the  remainder, 
after  the  termination  of  the  life  estate  of  the  owner.  To  the  objection  that 
the  decree  was  conclusive  that  the  entire  fee  was  confiscated,  Mr.  Justice 
Strong,  speaking  the  unanimous  opinion  of  the  court,  replied :  ^'  Doubtless  a 
decree  of  a  court,  having  jurisdiction  to  make  the  decree,  cannot  be  impeached 
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collaterally;  bat,  under  the  aot  of  congress,  the  difitrict  court  had  no  power  to 
order  a  sale  which  should  confer  upon  the  purchaser  rights  outlasting  the  life 
of  French  Forrest  (the  owner).  Had  it  done  so,  it  would  have  transcended  its 
jurisdiction."     Id.,  350. 

So  a  departure  from  established  modes  of  procedure  will  often  render  the 
judgment  void;  thus,  the  sentence  of  a  person  charged  with  felony,  upon  con- 
viction by  the  court,  without  the  intervention  of  a  jury,  would  be  invalid  for 
any  purpose.  The  decree  of  a  court  of  equity,  upon  oral  allegations,  without 
written  pleadings,  would  be  an  idle  act,  of  no  force  beyond  that  of  an  advisory 
proceeding  of  the  chancellor.  And  the  reason  is,  that  the  courts  are  not  au- 
thorized to  exert  their  power  in  that  way.  The  doctrine  stated  by  counsel  is 
only  correct  when  the  court  proceeds,  after  acquiring  jurisdiction  of  the  cause, 
according  to  the  established  modes  governing  the  class  to  which  the  case  be- 
longs, and  does  not  transcend,  in  the  extent  or  character  of  its  judgment,  the 
law  which  is  applicable  to  it.  The  statement  of  the  doctrine  by  Mr.  Justice 
Swayne,  in  the  case  of  Cornett  v,  Williams,  20  Wall,  250,  is  more  accurate. 
*'Tbe  jurisdiction,"  says  the  justice,  *' having  attached  in  the  case,  every 
thing  done  within  the  power  of  that  Jurisdiction^  when  collaterally  questioned, 
is  held  conclusive  of  the  rights  of  the  parties,  unless  impeached  for  fraud." 

It  was  not  within  the  power  of  the  jurisdiction  of  the  district  court  to  pro- 
oeed  with  the  case,  so  as  to  affect  the  rights  of  the  owner  after  his  appearance 
had  been  stricken  out,  and  the  benefit  of  the  citation  to  him  thus  denied.  For 
jurisdiction  is  the  right  to  hear  and  determine;  not  to  determine  without  hear- 
ing. And  where,  as  in  that  case,  no  appearance  was  allowed,  there  could  be  no 
hearing  or  opportunity  of  being  heard,  and,  therefore,  could  be  no  exercise  of 
jurisdiction.  By  the  act  of  the  court,  the  respondent  was  excluded  from  its 
jurisdiction. 

Judgment  affirmed. 

JnsTTOEs  MiLLSB,  Bbadlet  and  Hunt  dissented. 

§  620.  Foreign  dlseitargr®  in  bankraptcy.—  Wlien  a  suit  is  brought  in  a  circuit  court  of 
the  United  States  on  a  contract  made  in  a  foreign  state,  and  a  plea  of  discharge  in  bank- 
ruptcy in  that  state  is  set  up,  the  plea  is  bad ;  for,  so  far  as  it  attempts  to  discharge  the  con- 
tract, it  is  void  as  imi>airing  the  obligation  of  contracts,  while  so  far  as  it  discharges  the 
person,  estate  or  effects  of  the  debtor  it  is  part  of  the  law  of  the  remedy,  and  therefore  does 
not  apply  when  suit  is  brought  in  another  state.    Hinkley  v.  Marean,  8  Mason,  90. 

§  521.  Disabilities  to  sue  affect  the  party  only  in  the  country  imposing  them.  They  do 
not,  like  natural  defects,  adhere  to  the  person  and  pass  with  it  to  distant  regions,  but  fall  off 
when  he  travels  out  of  the  jurisdiction  which  has  imposed  them.  Therefore,  held,  that  an  ac- 
tion brought  by  the  assignees  in  bankruptcy  of  the  obligee  of  a  bond  in  the  name  of  the 
obligor,  in  the  circuit  court  of  the  United  States,  might  be  maintained  although  the  obligor 
was  a  British  subject,  resident  in  England,  and  had  there  gone  into  bankruptcy,  by  which 
process  all  his  rights  became  vested  in  his  assignees.    Blane  v.  Drummoud,  1  Marsh.,  69. 

§  522.  Told  Jadgments. —  A  decision  of  a  register  and  receiver  of  the  land  office,  granting 
a  pre-emption  in  land  in  which  the  law  declares  pre-emptions  shall  not  be  granted,  is  beyond 
the  jnrisdiction  of  the  land  office  and  is  void.     Wilcox  v,  Jackson,  18  Pet.,  511. 

§  528.  The  judgment  of  the  county  court  of  a  state  is  conclusive  in  courts  of  the  United 
States,  unless  given  on  a  matter  on  which  the  court  has  no  jurisdiction.  If  on  such  matter, 
it  is  a  nullity.     Elliott  t;.  Peirsol,  1  Pet.,  840. 

§  524.  A  decree  of  a  court  upon  a  subject-matter  over  which  it  has  no  jurisdiction  is  void» 
and  may  be  treated  as  of  no  validity  when  it  is  used  in  collateral  proceedings.  Hickey  v. 
Stewart,  8  How.,  760. 

g  525.  Certain  real  estate  in  Georgia  was  sold  during  the  war  under  partition  proceedings 
in  the  state  court.  At  the  time  one  of  the  devisees,  holding  a  vested  remainder,  was  serving 
as  a  surgeon  in  the  United  States  army.  Held,  that  this  court  had  jurisdiction  of  a  bill  for 
partition  by  said  devisee,  the  proceedings  in  the  state  court  being  void.  Cuyler  v,  Ferrill,  1 
Abb.,  189. 
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§  536.  Remedy  afiralnst  TOld  Jndsrments.—  Although  judgments  confessed  in  a  state  court 
in  violation  of  the  bankrupt  law  are  void,  yet,  as  the  judgment  of  a  court  having  jurisdiction 
of  the  parties  and  subject-matter  in  controversy  is  binding  upon  every  other  court  until  it 
is  regularly  reversed,  although  founded  upon  an  erroneous  view  of  the  matter  in  controversy* 
the  United  States  courts  cannot  investigate  the  validity  of  the  proceedings  in  a  state  court 
which  had  jurisdiction  of  the  subject-matter,  and  the  remedy  against  such  judgments  as 
may  be  in  violation  of  the  bankrupt  law  must  be  sought  in  the  tribunals  from  which  they 
issued.    Atkinson  v,  Purdy,  Crabbe,  551. 

§  526a.  Judgment  of  state  eoart.— In  a  suit  in  the  federal  court  on  a  judgment  of  a  state 
court,  the  court  ruled  as  follows:  **The  subject-matter  of  the  suit  in  the  state  court  was  a 
note  which  by  the  judgment  became  merged  in  the  higher  security.  In  this  court  the  sub- 
ject of  the  suit  was  a  judgment,  which  was  conclusive  evidence  of  a  debt  due  the  plaintiffs, 
who,  being  citizens  of  New  York,  have  a  right  to  sue  in  this  court  on  any  cause  of  action 
within  its  cognizance.  We  cannot  discriminate  between  a  debt  due  by  judgment,  or  in  any 
other  way ;  an  action  of  debt  on  a  judgment  is  not  like  a  scire  facias,  which,  must  issue  f ron& 
the  same  court  which  rendered  the  judgment.*'    Ban*  v.  Simpson,  Bald.,  548. 

$^  527.  Judgment  of  Spanish  court  in  Lonistana.— The  adjudication  of  a  competent  Span- 
ish tribunal,  having  jurisdiction  of  the  case,  made  in  Louisiana  after  the  cession  of  that  terri- 
tory to  the  United  States,  but  before  possession  surrendered,  and  while  the  country  was  still 
subject  to  Spanish  laws,  is  valid  so  far  as  it  affects  the  private  rights  of  parties  thereto. 
Keene  v.  M*Donough,*  8  Pet,  808. 

^  528.  A  Judgment  of  a  Louisiana  court,  during  the  war  of  the  rebellion,  by  which  a  citi- 
zen of  New  Orleans,  who  had  been  expelled  by  military  authority  into  the  Confederate  lines, 
was  deprived  of  his  property  without  giving  him  a  day  in  court,  is  wholly  null  Lasers  vt. 
Rochereau,*  17  Wall,  437. 

§  529.  Decision  of  special  tribunal. —  When  the  law  has  confided  to  a  special  tribunal  the 
authority  to  hear  and  determine  certain  matters,  the  decision  of  that  tribunal  within  the 
scope  of  its  authority  is  binding  upon  all  parties.     Rector  v.  Gibbons,  2  McC,  286. 

g  580.  The  deeision  of  the  Arkansas  land  commission  is  a  final  adjudication  and  not  sub- 
ject to  a  review  by  the  circuit  court  of  the  United  States.    Ibid. 

§  58  L  Decisions  of  state  court  not  subject  to  reriew.—  A  bill  was  filed  in  the  circuit  court 
for  Louisiana,  setting  forth  certain  proceedings  in  the  state  court  under  which  a  sale  of  real 
property  was  made.  The  bill  alleged  that  the  whole  transaction  was  a  fraud  on  the  complain- 
ant ;  that  the  clerk  of  the  state  court  was  a  party  to  the  fraud,  and  that  complainant  was  greatly 
damaged.  Held,  that  as  the  state  court  was  a  court,  of  general  jurisdiction,  its  judgments 
and  decrees  were  not  subject  to  revision  by  the  federal  court    Nougu6  v,  Clapp,*  1,1  Otto,  551. 

§  582.  Where  a  state  court  of  probate  has  passed  upon  the  validity  of  a  will,  a  federal 
court  will  not  review  that  decision.    Piatt  v,  McCullough,  1  McL.,  73, 

§  588.  When  a  state  court  possessing  jurisdiction  of  the  subject-matter  of  a  suit  before  it» 
e.  g.,  a  settlement  of  an  estate  or  the  probate  of  a  will  in  a  probate  court,  renders  a  decree  in 
the  suit,  this  decree  will  not  be  reviewed  nor  will  its  enforcement  be  enjoined  by  the  circuit 
court  of  the  United  States.    Freeney  v.  First  Nat  Bank  of  Plattsmouth,  8  McC,  625. 

^  584.  The  decree  of  a  probate  court  is  decisive  oix  the  validity  of  a  will  to  pass  the  title  to 
real  estate  in  the  federal  courts.    Tompkins  v,  Tompkins,  1  Story,  552. 

g  535.  The  federal  courts  have  no  probate  jurisdiction,  and  must  receive  the  sentences  of 
the  courts  to  which  the  jurisdiction  over  testamentary  matters  is  given  as  conclusive  of  the 
contents  and  validity  of  a  will,     Fouvergne  v.  New  Orleans,  18  How.,  470. 

§  53tt.  Inquiry  as  to  Jurisdiction  of  state  court—  The  circuit  court  of  the  United  States 
can  exainiTu>  whether  a  state  court  which  has  rendered  a  judgment  had  jurisdiction  of  the 
case  in  which  it  gave  judgment,  but  cannot  examine  whether  the  judgment  is  erroneous  or 
not.    Sprague  v.  Lit  berberry,  4  McL.,  450. 

§  5:;  7.  In  pleading,  if  a  judgment  of  a  court  of  general  jurisdiction  is  shown  as  a  bar  to 
the  art;un,  it  is  presumed  to  have  had  jurisdiction  of  the  subject-matter ;  but  if  the  court  in- 
vestigate the  question  it  will  take  judicial  notice  of  the  public  laws  of  the  state,  the  constitu- 
tion and  jurisdiction  of  the  various  courts  of  general  jurisdiction.  Pennington  t;.  Gibson, 
16  How.,  74. 

^  588.  When  a  judgment  of  a  neighboring  state  is  offered  in  evidence  in  a  federal  court* 
the  court  can  inquire  into  the  jurisdiction  of  the  state  court  as  to  subject-matter  and  par- 
ties, but  only  so  far  as  these  are  not  alleged  in  the  record.  If  it  appears  from  the  record 
that  the  court  had  no  jurisdiction  over  the  person  of  the  defendant,  the  judgment  will  be 
disregarded.  Lincoln  r.  Tower,  2  McL.,  486;  Westerwelt  v,  Lewis,  id..  512;  Thompson  tJ. 
Enimerl,  4  McL.,  07. 

§  539.  Concurrent  Jurisdiction.—  When  a  question  has  been  adjudicated  upcm  by  a  state 
court  having  jurisdiction  of  the  subject-matter,  a  federal  court  having  concurrent  jurisdio- 
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tion  of  the  subject-matter  will  not  interfere,  if  there  is  no  fraud  or  collusion  in  the  judgment. 
ChalBn  v.  St.  Louis,  4  DilL,  2& 

g  540.  Jarisdietion  of  state  eourt  most  apiiear.—  When  a  state  court  is  acting  under  a 
speoial  and  limited  jurisdiction,  it  must  appear  upon  the  record  that  it  has  complied  with  all 
the  requirements  necessary  to  give  it  jurisdiction,  er  the  federal  courts  will  not  consider  its 
acts  binding  upon  them.    May  hew  v,  Davis,  4  McL.,  223. 

§  541.  Record  not  showing  jurisdiction.—  If  a  circuit  court  of  the  United  States  renders 
a  decree  in  equity,  and  the  record  does  not  show  the  jurisdiction  of  the  court  to  render  such  a 
decree,  the  decree,  though  erroneous,  is  not  a  nullity,  but  must  stand  till  reversed.  Kennedy 
r.  Bank  of  Georgia,  8  How.,  611. 

§  542.  Want  of  service  of  proeess.—  Service  of  process  or  notioe  is  necessary  to  enable  a 
ODurt  to  exercise  jurisdiction  in  a  case,  and  if  jurisdiction  be  taken  where  there  has  been  no 
aervioe  of  process  or  notice,  the  proceeding  is  a  nullity,  and  absolutely  void.  But  this  is  only 
where  original  jurisdiction  is  exercised,  and  not  a  decision  of  a  collateral  question  in  a  case 
where  the  parties  are  before  the  court,  &  g.,  an  amendment    Walden  v.  Craig,  14  Pet,  154 

§  548.  A  judgment  of  a  state  court  is  valid  in  a  United  States  court,  only  if  the  state  court 
had  proper  jurisdicUon  of  the  case.  If  judgment  was  rendered  without  notice  to  the  defend- 
ant or  appearance  by  him,  the  judgment  is  void.  Warren  Manuf.  Co.  v.  Etna  Ins.  Co.,  % 
Paine.  50a 

§  544.  A  decree  of  dismissal  of  a  suit  in  equity  in  the  district  court  is  a  bar  to  a  bill  in 
equity  on  the  same  cause  of  action,  although  the  pleadings  do  not  show  in  the  district  court 
that  the  parties  are  citizens  of  different  states,  for  the  decree  of  the  district  court,  though 
erroneous,  is  not  a  nullity,  but  remains  in  force  till  reversed.  M^Cormick  v.  Sullivant,  10 
Wheat.,  196. 

§  545.  Heeree  la  admiralty.—  When  suit  is  brought  in  one  district  court  in  admiralty,  to 
enforce  a  decree  in  admiralty  in  another  district  court,  the  decree  is  conclusive,  and  can  only 
be  attacked  for  want  of  jurisdiction  or  fraud,  not  for  error  or  irregularity.  Otis  t7.  The  Rio 
Grande,  1  Woods,  280. 

§  54&  Divoree. —  When  a  court  of  divorce  has  given  a  judgment,  after  due  notice  to  the 
defendant,  in  a  case  of  which  the  jurisdiction  appears  on  the  record,  this  judgment  is  binding 
in  all  other  jurisdictions.  If  it  is  reversible  for  error,  it  is '  reversible  only  in  the  court  in 
which  it  was  rendered,  and  the  circuit  court  of  the  United  States  will  not  question  its  valid- 
ity.   Amory  t;.  Amory,  8  Bias.,  270. 

g  547.  Where  a  sale  was  made  under  a  decree  of  court,  and  subsequently  on  appeal  from 
the  decree  it  appeared  that  the  court  had  not  jurisdiction,  the  sale  is  invalid  and  cannot  be 
supported,  when  attacked  collaterally,  by  the  record,  because  the  record  includes  the  pro- 
oeedings  on  appeaL    Galpin  v.  Page,*  18  Wall.,  850. 

g  548.  The  presamptioas  In  favor  of  Jorisdiotion  indulged  in  favor  of  courts  of  general 
jurisdiction  arise  only  as  to  facts  concerning  which  the  record  is  silent,  and  are  limited  to 
jurisdiction  over  persons  within  the  territorial  limits  of  the  court,  or  within  reach  of  its 
prooeea.  Hence  where  there  is  service  by  publication,  strict  compliance  with  the  necessary 
forms  must  appear  on  the  record.  Service  by  publication  is  not  a  common  law  power,  even 
of  courts  of  general  jurisdiction ;  hence  the  essential  jurisdictional  facts  must  appear  on  the 
record.    Ibid. 

%  549.  Presumption  as  to  regnlarity.-- Where  the  question  was  whether  foreclosure  pro- 
<9eedings  had  been  carried  through  the  proper  court,  and  the  original  papers  constituting  the 
record  were  lost,  but  evidence  of  the  decree  of  foreclosure  was  given,  as  also  of  the  other 
steps  of  the  proceedings,  the  jury  were  instructed  that  the  court  was  of  general  jurisdiction, 
and  from  the  rendering  of  the  decree,  the  regularity  of  the  other  proceedings  was  presumed, 
though  the  presumption  might  be  rebutted.    Smith  u  Pomeroy,*  3  Dill.,  414. 

g  5M.  Presumption  —  Attaehment.--  When  a  judgment  is  used  in  a  collateral  proceeding, 
if  it  was  rendered  by  a  court  of  general  jurisdiction,  it  will  be  presumed  to  be  within  that 
jurisdiction.  The  fact  that  an  affidavit  upon  which  an  attachment  was  issued  was  not  copied 
into  the  record  will  not  invalidate  the  judgment    Biggs  v.  Blue,  6  McLk,  149. 

§  551.  Decisions  not  Judicial.-—  The  secretary  of  war  has  power  to  appoint  a  board  of  com- 
missioners to  hear  and  decide  upon  claims  in  a  military  district.  The  decisions  of  these  com- 
missioners are  not  judicial  and  the  claimants  may  present  their  claims  before  any  proper  court. 
United  States  t;.  Adams,  7  Wall.,  463. 

§55S.  Decree  against  land  In  another  state.— A  court  of  one  state  may,  if  the  proper 
parties  are  before  it,  make  a  valid  decree  affecting  land  in  another  state,  and  enforce  it  in 
penonam;  but  such  decree  has  no  validity  outside  the  jurisdiction  in  which  it  is  made.  Watts 
V.  Waddle.  0  Pet.,  807. 

%  5m8.  Illegal  transaction.—  Investing  money  in  the  bonds  of  the  Confederate  States  is  an 
act  giving  aid  and  comfort  to  the  enemies  of  the  United  States;  and  no  state  legislation,  no 
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net  of  its  convention,  no  judgment  of  its  tribunals,  and  no  decree  of  the  Confederate  govern- 
ment, can  make  such  a  transaction  lawful  Hence  it  is  no  answer  to  a  bill  against  an  executor 
for  an  account,  that  the  party  invested  funds  which  came  into  his  hands  as  executor  in 
bonds  of  the  Confederate  States,  and  that  by  the  decree  of  the  probate  court  this  investment 
was  approved,  and  he  directed  to  pay  the  legatees  their  respective  shares  in  those  bonds. 
Horn  V.  Lockhart,  17  Wall.,  570. 

§  554.  Failure  to  objeet.—  If  the  assignees  of  a  bankrupt  mortgagor,  in  a  suit  for  the  distri- 
bution of  the  surplus  arising  from  the  foreclosure  of  a  mortgage  under  a  state  law,  appear 
in  the  state  court,  submit  to  its  jurisdiction,  and  take  the  chance  of  a  decision  in  their  favor, 
without  objecting  to  its  jurisdiction,  they  cannot  raise  that  question,  after  a  decision  against 
them,  on  appeal  to  this  court.  The  question  having  been  prima  facie  within  the  jurisdiction 
and  control  of  the  state  court,  the  objection,  to  be  heard  here,  should  have  been  raised  there, 
liays  V.  Tritton,  90  Wall.,  414. 

§  555.  Where  a  party  has  lost  his  right  to  proseente.— The  fact  that  a  party  has  lost  the 
opportunity  of  prosecuting  his  rights  in  the  probate  court,  through  not  hearing  of  the  proceed- 
ings then  pending,  on  account  of  living  in  a  secluded  portion  of  the  world,  there  having  been 
no  concealment  nor  fraud  in  connection  with  those  proceedings,  will  not  entitle  such  party  to 
relief  in  equity.    Case  of  Broderick's  Will,  21  Wall.,  603. 

^  556.  Collateral  attack.—  Where  the  jurisdiction  of  a  state  court  is  unquestionable,  and 
it  has  rendered  a  judgment,  this  judgment  cannot  be  attacked  collaterally  in  a  proceeding  in 
the  circuit  court  of  the  United  States.    Forsythe  i;.  Ballance,  6  McL.,  567. 

§  557.  A  judgment  of  a  state  court  may  be  impeached  in  a  collateral  proceeding  in  a  federal 
court  on  the  ground  of  lack  of  jurisdiction,  and,  for  this  purpose,  allegations  in  the  record 
showing  prtma  facie  facts  sufficient  to  give  jurisdiction  may  be  shown  to  be  false.  Thomp- 
son V.  Whitman,  IB  Wall.,  469. 

§  558.  A  judgment  rendered  without  due  notice  to  a  defendant  may  be  impeached  collater- 
ally ;  but  a  judgment  which  is  rendered  by  a  court  of  limited  jurisdiction,  and  which  does  not 
on  its  face  show  the  jurisdiction,  though  reversible  for  error,  is  not  a  nullity.  Farmers*  Loan 
and  Trust  Co.  v,  McKinney,  6  McL.,  11. 

8  559.  When  a  state  court,  having  jurisdiction  of  the  subject-matter  and  of  the  parties  to 
a  case,  makes  a  decree  ordering  and  confirming  a  judicial  sale  of  property,  this  decree  is 
oonclusive  in  a  collateral  proceeding  in  a  federal  court.    Jeter  t;.  Hewitt,  88  How.,  858. 

g  560.  When  a  judgment  of  a  court  of  superior  jurisdiction  is  attacked  collaterally  for 
want  of  jurisdiction,  it  is  not  enough  that  the  record  does  not  show  that  the  court  had  juris* 
diction,  but  it  must  show  that  the  court  had  not  jurisdiction.    Galpin  v.  Page,  1  Saw.,  810. 

g  561.  The  decision  of  a  state  court,  having  jurisdiction  of  the  parties  and  subject-matter 
of  a  case  before  it,  is  conclusive  as  to  the  regularity  of  the  prooeedings  when  the  decision  is 
brought  in  question  in  a  collateral  proceeding  in  a  federal  court.  Cornett  o.  Williams,  80 
WalL,  848. 

g  562.  The  decree  of  any  state  court  may  be  impeached  collaterally  in  a  federal  court  for 
fraud.    Rhoades  i;.  Selin,  4  Wash.,  781. 

g  568*  When  the  jurisdiction  of  a  court  has  once  attached,  whatever  errors  may  subse- 
quently occur  in  its  exercise,  the  proceeding  being  coram  Judice,  can  be  impeached  collater* 
ally  only  for  fraud.  Hence  the  purchaser  at  an  administrator's  sale,  under  a  decree  of  the 
court,  if  the  preliminary  proceedings  to  give  the  court  jurisdiction  are  correct,  need  not  look 
beyond  the  decree.    McNitt  v.  Turner,  16  Wall.,  853. 

g  564.  The  decision  of  the  land  commission,  upon  claims  founded  on  Mexican  grants  in 
Califomia,  is  final  as  between  the  United  States  and  the  claimant,  if  the  case  was  a  proper 
one  for  the  commission.    Lynch  v,  Bernal,  9  Wall.,  881. 

g  565.  Where  the  jurisdiction  of  a  state  court  to  make  a  decree  for  partition  of  land  ap- 
pears on  the  record,  the  decree  will  not  be  impeached  collaterally  in  the  supreme  court  ot 
the  United  States.    Secrist  v.  Green,  8  WaU.,  751. 

g  566.  When  it  appears  that  the  land  commissioners  appointed  to  settle  private  titles  to 
land  in  Califomia  had  jurisdiction  of  a  claim  brought  before  them,  their  decision  will  not  be 
questioned  collaterally  in  the  supreme  court  of  the  United  States.  Beard  v,  Federy,  8  WalL, 
489. 

g  567.  When  a  sale  of  land  on  execution,  attached  on  mesne  process,  is  a  step  in  the  title  of 
a  claimant,  the  sale  cannot  be  attacked  collaterally  except  on  the  point  of  jurisdiction.  The 
essentials  of  jurisdiction  in  such  a  case  are,  1,  the  levy  of  the  writ  of  attachment  on  the 
land  in  the  manner  prescribed  by  law.  8.  If  the  defendant  is  a  non-resident  or  absent,  the  pub- 
lication of  notice  in  the  manner  prescribed  by  law.  If  these  requisites  are  complied  with, 
the  supreme  court  of  the  United  States  will  not,  in  a  collateral  proceeding,  inquire  into  errors 
in  the  proceedings  subsequent  to  the  taking  of  the  properly  by  attachm^it  Cooper  v.  Rey- 
nolds, 10  WalL,  815. 
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4.  Affected  hy  State  Laws^  Remedies  and  Practice. 

SUMMABY  —  CoHseB  of  Qoticn  peculiar  to  a  state  may  he  enforced  in  federal  courts,  §  588.--  Suit 
in  federcd  court  under  statute  requiring  suit  in  state  court,  §  569. —  Cause  of  action  in 
federal  court  not  invalidated  by  state  insolvency  laws,  §  610.^  State  statute  enforced  hy  fed- 
eral court,  %  fill,— Common  law  indttding  statute  law,  §572,— Suit  upon  judgment  of 
state  court  in  face  of  statute,  §  678.—  Partition,  §  574.—  Federal  rules  of  decision  in  law 
and  equity,  §g  576-579.—  JEguity,  §  680. 

§  568.  A  liability  arising  from  the  coiomon  law  or  statatea  of  a  particular  state  may  be  en- 
forced in  any  United  States  circuit  court  having  jurisdiction  of  the  parties.  Dennick  v. 
Railroad  Co.,  §.:$  581-{>84. 

g  669.  Where  a  state  statute  gives  a  general  right  to  recover  damages  for  a  death  resulting 
from  the  negligence  of  a  person  or  corporation,  the  federal  courts  may  enforce  such  right, 
without  regard  to  a  proviso  in  the  statute  that  the  action  shall  be  brought  in  a  state  court 
RaUway  Co.  t?.  Whitton,  §§  585-688. 

^  670.  Where  a  non-resident  plaintiff  brought  a  suit  in  a  state  court,  which  suit  was  after- 
wards, in  accordance  with  state  law,  homologated  with  insolvency  proceedings  against  the  de- 
fendant in  another  state  court,  the  plaintiff  was  not  thus  precluded  from  suing  on  the  same 
cause  of  action  in  a  federal  court.    Hyde  v.  Stone,  §§  08&-5O1. 

§  671.  A  cause  of  action  against  a  town  on  account  of  a  defective  highway,  though  created 
by  state  statute,  may  be  enforced  in  the  federal  court    Keith  v.  Rockingham,  §  692. 

g  578.  The  judiciary  act,  in  conferring  jurisdiction  upon  the  federal  courts  in  suits  at  com- 
mon law,  means  common  law  as  distinguished  from  equity,  not  as  distinguished  from  statute 
law.    Ihid, 

g  679.  A  statute  of  Iowa  forbidding  the  bringing  of  an  action  upon  any  judgment  ren- 
dered by  a  court  of  that  state  without  obtaining  leave  of  such  court  is  without  effect  In  the 
federal  court  of  the  district.    Phelps  v,  O'Brien  County,  g  693. 

g  674.  The  federal  court  in  a  proper  case  has  jurisdiction  to  entettain  a  petition  for  partition, 
tiKrai^  this  is  a  statute  remedy,  and  is  confined  by  the  terms  of  the  statute  to  the  courts  of 
the  state.    £»  parte  Biddle,  g§  694,  696. 

§576.  The  federal  courts  find  their  rules  of  decision  in  the  local  law,  but  derive  their 
powers  in  general  from  the  constitution  and  laws  of  the  United  States.  Lorman  v,  Clarke, 
Sg  69(^08. 

S  57<L  The  federal  oourts,  being  endowed  with  general  equity  powers,  may  enforce  equitable 
lights  however  originating.    Ibid, 

8  577.  A  statute  of  Michigan  having  given  to  creditors  an  equitable  right  to  subject  the 
debtor's  properly  to  the  payment  of  his  debts,  the  federal  courts  have  power  to  enforce  this 
right    Ibid. 

g  578.  The  state  laws  are  rules  of  decision  to  the  federal  courts  in  trials  at  common  law,  but 
this  does  not  apply  when  they  sit  as  courts  of  equity.  They  then  are  governed  by  the  general 
principles  of  equity  jurisprudence.    Burt  v.  Keyes,  g§  604-610. 

S  579.  Though  an  Ohio  statute  declares  that  a  fraudulent  sale  of  property  shall  inure  to  the 
benefit  of  all  creditors  equally,  the  federal  court  sitting  in  equity,  having  obtained  jurisdio- 
tion  of  the  subject-matter,  may  declare  the  sale  void,  and  proceed  to  give  the  complainant  a 
judgment  lien  for  the  whole  amount  of  his  claim.    Ihid, 

^  580.  The  equity  jurisdiction  of 'the  federal  courts  is  wholly  derived  from  the  constitution 
and  laws,  is  the  same  in  all  the  states,  and  is  unaffected  by  state  statutes.    Strettell  o.  Ballou, 

[Notes.—  See  gg  618-637.] 

DENNICK  V.  RAILROAD  COMPANY. 
(18  Otto,  11-31.    1880.) 

Errob  to  U.  S.  Circuit  Court,  Northern  District  of  New  York. 

Statement  of  Facts. —  Action  by  an  administratrix  to  recover  damages  for 
the  negligence  of  defendant  resulting  in  the  death  of  the  intestate.  The  letters 
of  administration  were  granted  in  New  York,  and  this  suit  was  originally 
brought  in  a  state  court  of  that  state,  but  was  removed  into  the  circuit  court 
of  the  United  States  at  the  instance  of  defendant.  The  answer  denied  the 
negligence  but  admitted  the  killing,  which  took  place  in  New  Jersey.    In  the 
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court  below  it  was  held  that  as  the  cause  of  action  is  based  on  a  special  statute 
of  New  Jersey,  the  plaintiff  could  not  recover  in  this  action. 

Opinion  by  Mb.  Justice  Miller. 

It  is  understood  that  the  decision  of  the  court  below  rested  solely  upon  the 
proposition  that  the  liability  in  a  civil  action  for  damages  which,  under  the 
statute  of  New  Jersey,  is  imposed  upon  a  party,  by  whose  wrongful  act,  neg- 
lect or  default  death  ensues,  can  be  enforced  by  no  one  but  an  administrator 
or  other  personal  representative  of  the  deceased,  appointed  by  the  authority 
of  that  state.  And  the  soundness  or  unsoundness  of  this  proposition  is  what 
we  are  called  upon  to  decide.  It  must  be  taken  as  established  by  the  record 
that  the  accident  by  which  the  plaintiff's  husband  came  to  his  death  occurred 
In  New  Jersey,  under  circumstances  which  brought  the  defendant  within  the 
provisions  of  the  first  section  of  the  act  making  the  company  liable  for  dam- 
ages, notwithstanding  the  death. 

§  681  •  A  liability  arising  under  the  statutes  of  one  state  may  he  enforced  by 
the  Goicrts  of  another. 

It  can  scarcely  be  contended  that  the  act  belongs  to  the  class  of  criminal  laws 
which  can  only  be  enforced  by  the  courts  of  the  state  where  the  offense  was 
committed,  for  it  is,  though  a  statutory  remedy,  a  civil  action  to  recover  dam- 
ages for  a  civil  injury.  It  is  indeed  a  right  dependent  solely  on  the  statute  of 
the  state;  but  when  the  act  is  done  for  which  the  law  says  the  person  shall  be 
liable,  and  the  action  by  which  the  remedy  is  to  be  enforced  is  a  personal  and 
not  a  real  action,  and  is  of  that  character  which  the  law  recognizes  as  transi- 
tory and  not  local,  we  cannot  see  why  the  defendant  may  not  be  held  liable  in 
any  court  to  whose  jurisdiction  he  can  be  subjected  by  personal  process  or  by 
voluntary  appearance,  as  was  the  case  here. 

It  is  difficult  to  understand  how  the  nature  of  the  remedy,  or  the  jurisdiction 
of  the  courts  to  enforce  it,  is  in  any  manner  dependent  on  the  question  whether 
it  is  a  statutory  right  or  a  common  law  right.  Wherever,  by  either  the  com- 
mon law  or  the  statute  law  of  a  state,  a  right  of  action  has  become  fixed  and 
a  legal  liability  incurred,  that  liability  may  be  enforced  and  the  right  of  action 
pursued  in  any  court  which  hajs  jurisdiction  of  such  matters  and  can  obtain 
jurisdiction  of  the  parties. 

The  action  in  the  present  case  is  in  the  nature  of  trespass  to  the  person, 
always  held  to  be  transitory,  and  the  venue  immaterial.  The  local  court  in 
New  York  and  the  circuit  court  of  the  United  States  for  the  northern  district 
were  competent  to  try  such  a  case  when  the  parties  were  properly  before  it. 
Mostyn  v.  Fabrigas,  1  Cowp.,  161;  Rafael  t;.  Verelst,  2  W.  BL,  983,  1055; 
McKenna  v.  Fisk,  1  How.,  241.  We  do  not  see  how  the  fact  that  it  was  a 
statutory  right  can  vary  the  principle.  A  party  legally  liable  in  New  Jersey 
cannot  escape  that  liability  by  going  to  New  York.  If  the  liability  to  pay 
money  was  fixed  by  the  law  of  the  state  where  the  transaction  occurred,  is  it 
to  be  said  it  can  be  enforced  nowhere  else  because  it  depended  upon  statute 
law  and  not  upon  common  law?  It  would  be  a  very  dangerous  doctrine  to 
establish,  that  in  all  cases  where  the  several  states  have  substituted  the  statute 
for  the  common  law,  the  liability  can  be  enforced  in  no  other  state  but  that 
where  the  statute  was  enacted  and  the  transaction  occurred.  The  common 
law  never  prevailed  in  Louisiana^  and  the  rights  and  remedies  of  her  citizens 
depend  upon  her  civil  code.  Can  these  rights  be  enforced  or  the  wrongs  of 
her  citizens  be  redresseil  in  no  other  state  of  the  Union?  The  contrary  has 
been  held  in  many  cases.     See  Be  parte  Van  Riper,  20  Wend.  (N.  Y.),  614; 
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Lowry  v.  Ionian,  46  K  Y.,  119;  Pickering  v.  Fisk,  6  Vt,  102;  Railroad  v. 
Spray  berry,  8  Bax.  (Tenn.),  341;  Great  Western  RaUway  Co,  v.  Miller,  19 
Mich.,  305. 

§  582.  Construction  of  a  statute  of  New  Jersey. 

But  it  is  said  that,  conceding  that  the  statute  of  the  state  of  New  Jersey 
established  the  liability  of  the  defendant  and  gave  a  remedy,  the  right  of 
action  is  limited  to  a  personal  representative  appointed  in  that  state  and  amen- 
able to  its  jurisdiction.  The  statute  does  not  say  this  in  terms.  '^  Every  such 
action  shall  be  bronght  by  and  in  the  names  of  the  personal  representatives  of 
such  deceased  person."  It  may  be  admitted  that  for  the  purpose  of  this  case 
the  words  "  personal  representatives  "  mean  the  administrator. 

The  plaintiff  is,  then,  the  only  personal  representative  of  the  deceased  in 
existence,  and  the  construction  thus  given  the  statute  is,  that  such  a  suit  shall 
not  be  brought  by  her.  This  is  in  direct  contradiction  of  the  words  of  the 
statute.  The  advocates  of  this  view  interpolate  into  the  statute  what  is  not 
there,  by  holding  that  the  personal  representative  must  be  one  residing  in  the 
state  or  appointed  by  its  authority.  The  statute  says  the  amount  recovered 
shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin.  Why  not  add 
here,  also,  by  construction,  "  if  they  reside  in  the  state  of  New  Jersey  ? "  It  is 
obvious  that  nothing  in  the  language  of  the  statute  requires  such  a  construction. 
Indeed,  by  inference,  it  is  opposed  to  it.  The  first  section  makes  the  liability 
of  the  corporation  or  person  absolute  where  the  death  arises  from  their  negli- 
gence. Who  shall  say  that  it  depends  on  the  appointment  of  an  administrator 
within  the  state? 

The  second  section  relates  to  the  remedy,  and  declares  who  shall  receive  the 
damages  when  recovered.  These  are  the  widow  and  next  of  kin.  Thus  far 
the  statute  declares  under  what  circumstances  a  defendant  shall  be  liable  for 
damages,  and  to  whom  they  shall  be  paid.  In  this  there  is  no  ambiguity.  But 
fearing  that  there  might  be  a  question  as  to  the  proper  person  to  sue,  the  act 
removes  any  doubt  by  designating  the  personal  representative.  The  plaintiff 
here  is  that  representative.  Why  can  she  not  sustain  the  action?  Let  it  be 
remembered  that  this  is  not  a  case  of  an  administrator,  appointed  in  one  state, 
suing  in  that  character  in  the  courts  of  another  state,  without  any  authority 
from  the  latter.  It  is  the  general  rule  that  this  cannot  be  done.  The  suit  here 
was  brought  by  the  administratrix  in  a  court  of  the  state  which  had  appointed 
her,  and  of  course  no  such  objection  could  be  made. 

§  583.  A  suit  may  he  brought  in  the  United  States  circuit  court  by  a  New 
York  administratrix  upon  a  cause  of  action  arising  under  a  New  Jersey  statute. 

If,  then,  the  defendant  was  liable  to  be  sued  in  the  courts  of  the  state  of  New 
York  on  this  cause  of  action,  and  the  suit  could  only  be  brought  by  such  per- 
sonal representative  of  the  deceased,  and  if  the  plaintiff  is  the  personal  repre- 
sentative, whom  the  courts  of  that  state  are  bound  to  recognize,  on  what 
principle  can  her  right  to  maintain  the  action  be  denied? 

So  far  as  any  reason  has  been  given  for  such  a  proposition,  it  seems  to  be  this: 
that  the  foreign  administrator  is  not  responsible  to  the  courts  of  New  Jersey, 
and  cannot  be  compelled  to  distribute  the  amount  received  in  accordance  with 
the  New  Jersey  statute.  But  the  courts  of  New  York  are  as  capable  of  enforc- 
ing the  rights  of  the  widow  and  next  of  kin  as  the  courts  of  New  Jersey.  Aud 
as  the  court  which  renders  the  judgment  for  damages  in  favor  of  the  adminis- 
tratrix can  only  do  so  by  virtue  of  the  New  Jersey  statute,  so  any  court  having 
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control  of  her  can  compel  distribution  of  the  amount  received  in  the  manner 
prescribed  by  that  statute. 

Again,  it  is  said  that,  by  virtue  of  her  appointment  in  "Sew  York,  the  admin- 
istratrix can  only  act  upon  or  administer  that  which  was  of  the  estate  of  the 
deceased  in  his  life-time.  There  can  be  no  doubt  that  much  that  comes  to 
the  hands  of  administrators  or  executors  roust  go  directly  to  heirs  or  devisees, 
and  is  not  subject  to  sale  or  distribution  in  any  other  mode,  such  as  specific 
property  devised  to  individuals,  or  the  amount  which  by  the  legislation  of  most 
of  the  states  is  set  apart  to  the  family  of  the  deceased,  all  of  which  can  be  en- 
forced in  the  courts;  and  no  reason  is  perceived  why  the  specific  direction  of 
the  law  on  this  subject  may  not  invest  the  administrator  with  the  right  to 
receive  or  recover  by  suit,  and  impose  on  him  the  duty  of  distributing  under 
that  law.  There  can  be  no  doubt  that  an  administrator,  clothed  with  the 
apparent  right  to  receive  or  recover  by  suit  property  or  money,  may  be  com- 
pelled to  deliver  or  pay  it  over  to  some  one  who  establishes  a  better  right 
thereto,  or  that  what  he  so  recovers  is  held  in  trust  for  some  one  not  claiming 
nnder  him  or  under  the  will.  And  so  here.  The  statute  of  New  Jersey  says 
the  personal  representative  shall  recover,  and  the  recovery  shall  be  for  the  ben- 
efit of  the  widow  and  next  of  kin.  It  would  be  a  reproach  to  the  laws  of  New 
York  to  say  that  when  the  money  recovered  in  such  an  action  as  this  came  to 
the  hands  of  the  administratrix,  her  courts  could  not  compel  distribution  as  the 
law  directs. 

It  is  to  be  said,  however,  that  a  statute  of  New  York,  just  like  the  New  Jer- 
sey law,  provides  for  bringing  the  action  by  the  personal  representative,  and 
for  distribution  to  the  same  parties^  and  that  an  administrator  appointed  under 
the  law  of  that  state  would  be  held  to  have  recovered  to  the  same  uses,  and 
subject  to  the  remedies  in  his  fiduciary  character  which  both  statutes  prescribe. 

§  584.  contrary  axitkorities. 

We  are  aware  that  Woodward  v,  Michigan  Southern  &  Northern  Indiana 
Railroad  Co.,  10  Ohio  St.,  121,  asserts  a  different  doctrine,  and  that  it  has  been 
followed  by  Richardson  v.  New  York  Central  Railroad  Co.,  98  Mass.,  86,  and 
McCarthy  v.  Chicago,  Rock  Island  &  Pacific  Railroad  Co.,  18  Kan.,  46.  The 
reasons  which  support  that  view  we  have  endeavored  to  show  are  not  sound. 
These  cases  are  opposed  by  the  latest  decision  on  the  subject  in  the  court  of 
appeals  of  New  York,  in  the  case  of  Leonard,  Administrator,  v.  The  Columbia 
Steam  Navigation  Co.,  not  yet  reported,  but  of  which  we  have  been  furnished 
with  a  certified  copy.  The  right  to  recover  for  an  injury  to  the  person,  result- 
ing in  death,  is  of  very  recent  origin,  and  depends  wholly  upon  statutes  of  the 
different  states.  The  questions  growing  out  of  these  statutes  are  new,  and 
many  of  them  unsettled.  Each  state  court  will  construe  its  own  statute  on  the 
subject,  and  differences  are  to  be  expected.  In  the  absence  of  any  controlling 
authority  or  general  concurrence  of  decision,  this  court  most  decide  for  itself 
the  question  now  for  the  first  time  presented  to  it,  and  with  every  respect  for 
the  courts  which  have  held  otherwise,  we  think  that  sound  principle  clearly 
authorizes  the  administrator  in  cases  like  this  to  maintain  the  action.  Judg- 
ment reversed,  with  directions  to  award  a  new  trial. 
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RAILWAY  COMPANY  t7.  WHITTON. 
(18  WaUaoe,  870-991.    1871.) 

Ebbob  to  TJ.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

Statement  of  Facts. —  Mrs.  Whitton  was  run  over  by  a  railway  train  in 
Wisconsin,  and  killed.  Her  husband,  as  her  administrator  in  Wisconsin,  sued 
the  company  in  a  state  court  under  a  statute  of  that  state  allowing  damages 
limited  to  $5,000  to  the  surviving  relatives  of  persons  killed. by  negligence,  etc. 
After  the  suit  was  brought  the  act  of  congress  of  March  2,  1867,  was  passed, 
and  under  it  Whitton  removed  the  cause  into  the  court  for  the  eastern  district 
of  Wisconsin,  in  which  he  recovered  a  judgment.  The  railroad  company 
brought  up  the  case  by  writ  of  error. 

Opinion  by  Mb.  Justicb  Field. 

The  jurisdiction  of  the  action  by  the  federal  court  is  denied  on  three  grounds: 
The  character  of  the  parties  as  supposed  citizens  of  the  same  state;  the  limita- 
tion to  the  state  court  of  the  remedy  given  by  the  statute  of  Wisconsin ;  and 
the  alleged  invalidity  of  the  act  of  congress  of  March  2,  1867,  under  which  the 
removal  from  the  state  court  was  made. 

§  585.  For  ike  yurpoBM  of  an  action  at  law  a  corporation  is  a  citizen  of  the 
etate  which  created  it. 

Firet^  as  to  the  character  of  the  parties.  The  plaintiff  is  a  citizen  of  the  state 
of  Illinois,  and  the  defendant  is  a  corporation  created  under  the  laws  of  Wis- 
consin. Although  a  corporation,  being  an  artificial  body  created  by  legislative 
power,  is  not  a  citizen  within  several  provisions  of  the  constitution,  yet  it  has 
b^n  held,  and  that  must  now  be  regarded  as  settled  law,  that,  where  rights  of 
action  are  to  be  enforced,  it  will  be  considered  as  a  citizen  of  the  state  where 
it  was  created,  within  the  clause  extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  different  states.  Paul  v.  Virginia, 
8  Wall.,  177.  The  defendant,  therefore,  must  be  regarded  for  the  purposes  of 
this  action  as  a  citizen  of  Wisconsin.  But  it  is  said,  and  here  the  objection  to 
the  jurisdiction  arises,  that  the  defendant  is  also  a  corporation  under  the  laws 
of  Illinois,  and,  therefore,  is  also  a  citizen  of  the  same  state  with  the  plaintiff. 
The  answer  to  this  position  is  obvious.  In  Wisconsin  the  laws  of  Illinois  have 
no  operation.  The  defendant  is  a  corporation,  and  as  such,  a  citizen  of  Wis- 
consin by  the  laws  of  that  state.  It  is  not  there  a  corporation  or  a  citizen  of 
any  other  state.  Being  there  sued  it  can  only  be  brought  into  court  as  a  cit* 
izen  of  that  state,  whatever  its  statits  or  citizenship  may  be  elsewhere.  Nor  is 
there  anything  against  this  view,  but,  on  the  contrary,  much  to  support  it,  in 
the  case  of  The  Ohio  &  Mississippi  Railroad  Company  v.  Wheeler,  1  Black, 
286  (§§  1361-52,  infra).  In  that  case  the  declaration  averred  that  the  plaint- 
iffs were  a  corporation  created  by  the  laws  of  the  states  of  Indiana  and  Ohio, 
and  that  the  defendant  was  a  citizen  of  Indiana,  and  the  court,  after  referring 
to  previous  decisions,  said  that  it  must  be  regarded  as  settled  that  a  suit  by  or 
against  a  corporation  in  its  corporate  name  is  a  suit  by  or  against  citizens  of 
the  state  which  created  it,  and  therefore  that  case  must  be  treated  as  a  suit  in 
which  citizens  of  Ohio  and  Indiana  were  joined  as  plaintiffs  against  a  citizen 
of  the  latter  state,  and  of  course  could  not  be  maintained  in  a  court  of  the 
United  States  where  jurisdiction  of  the  case  depended  upon  the  citizenship  of  the 
parties.  The  court  also  observed  that  though  a  corporation  by  the  name  and 
style  of  the  plaintiffs  in  that  case  appeared  to  have  been  chartered  by  the 
states  of  Ohio  and  Indiana,  clothed  with  the  same  capacities  and  powers,  and 
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intended  to  acoomplish  the  same  objects,  and  was  spoken  of  in  the  laws  of  the 
states  as  one  corporate  body,  exercising  the  same  powers  and  fulfilling  the 
same  duties  in  both  states,  yet  it  had  no  legal  existence  in  either  state  ex- 
cept by  the  law  of  that  state ;  that  neither  state  could  confer  on  it  a  corporate 
existence  in  the  other  nor  add  to  or  diminish  the  powers  to  be  there  exercised, 
and  that  though  composed  of  and  representing  under  the  corporate  name  the 
same  natural  persons,  its  legal  entity,  which  existed  by  force  of  law,  could  have 
no  existence  beyond  the  territory  of  the  state  or  sovereignty  which  brought  it 
into  life  and  endowed  it  with  its  faculties  and  powers. 

The  correctness  of  this  view  is  also  confirmed  by  the  recent  decision  of  this 
court  in  the  case  of  The  Railroad  Company  v.  Harris,  12  Wall,  65.  In  that 
case  a  Maryland  railroad  corporation  was  empowered  by  the  legislature  of  Vir- 
ginia to  construct  its  road  through  that  state,  and  by  an  act  of  congress  to 
extend  a  lateral  road  into  the  District  of  Columbia.  By  the  act  of  Virginia 
the  company  was  granted  the  same  rights  and  privileges  in  that  state  which  it 
possessed  in  Maryland,  and  it  was  made  subject  to  similar  pains,  penalties  and 
obligations.  By  the  act  of  congress  the  company  was  authorized  to  exercise 
in  the  District  of  Columbia  the  same  powers,  rights  and  privileges  in  the  exten- 
sion and  construction  of  the  road,  as  in  the  construction  and  extension  of  any 
railroad  in  Maryland,  and  was  granted  the  same  rights,  benefits  and  immunities 
in  the  use  of  the  road  which  were  provided  in  its  charter,  except  the  right  to 
construct  from  its  road  another  lateral  road.  And  this  court  held  that  these 
acts  did  not  create  a  new  corporation  either  in  Virginia  or  the  District  of  Co- 
lumbia, but  only  enabled  the  Maryland  corporation  to  exercise  its  faculties  in 
that  state  and  District.  They  did  not  alter  the  citizenship  of  the  corporation 
in  Maryland,  but  only  enlarged  the  sphere  of  its  operations  and  made  it  subject 
to  suit  in  Virginia  and  in  the  District.  The  corporation,  said  the  court,  '<  can- 
not migrate,  but  may  exercise  its  authority  in  a  foreign  territory  upon  such 
conditions  as  may  be  prescribed  by  the  law  of  the  place.  One  of  these  condi- 
tions may  be  that  it  shall  consent  to  be  sued  there.  If  it  do  business  there  it 
will  be  presumed  to  have  assented,  and  will  be  bound  accordingly.  For  the 
purposes  of  federal  jurisdiction  it  is  regarded  as  if  it  were  a  citizen  of  the  state 
where  it  was  created,  and  no  averment  or  proof  as  to  the  citizenship  of  its 
members  elsewhere  will  be  permitted." 

§  686.  The  federal  oovrU  have  poioer  to  enforce  a  general  right  given  hy  the 
statutes  of  a  statSy  and  their  jurisdiction  in  such  case  is  not  subject  to  state  lini' 
itattons. 

Second  J  as  to  the  limitation  to  the  state  court  of  the  remedy  given  hy  the  statute 
of  Wisconsin.  That  statute,  after  declaring  a  liability  by  a  person  or  a  corpo- 
ration to  an  action  for  damages  when  death  ensues  from  a  wrongful  act,  neg- 
lect or  default  of  such  person  or  corporation,  contains  a  proviso  ^*  that  such 
action  shall  be  brought  for  a  death  caused  in  this  state,  and  in  some  court 
established  by  the  constitution  and  laws  of  the  same."  This  proviso  is  consid- 
ered by  the  counsel  of  the  defendant  as  in  the  nature  of  a  condition,  upon  a 
compliance  with  which  the  remedy  given  by  the  statute  can  only  be  enforced. 

It  is  undoubtedly  true  that  the  right  of  action  exists  only  in  virtue  of  the 
statute,  and  only  in  cases  where  the  death  was  caused  within  the  state.  The 
liability  of  the  party,  whether  a  natural  or  an  artificial  person,  extends  only  to 
cases  where,  from  certain  causes,  death  ensues  within  the  limits  of  the  state. 
But  when  death  does  thus  ensue  from  any  of  those  causes  the  relatives  of  the 
deceased  named  in  the  statute  can  maintain  an  action  for  damages.    The  lia* 
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bility  within  the  conditions  specified  extends  to  all  parties  through  whose 
wrongful  acts,  neglect  or  default,  death  ensues,  and  the  right  of  action  for  dam- 
ages occasioned  thereby  is  possessed  by  all  persons  within  the  description  desig- 
nated. In  all  cases,  where  a  general  right  is  thus  conferred,  it  can  be  enforced 
in  any  federal  court  within  the  state  having  jurisdiction  of  the  parties.  It 
cannot  be  withdrawn  from  the  cognizance  of  such  federal  court  by  any  pro- 
vision of  state  legislation  that  it  shall  only  be  enforced  in  a  state  court.  The 
statutes  of  nearly  every  state  provide  for  the  institution  of  numerous  suits,  such 
as  for  partition,  foreclosure  and  the  recovery  of  real  property  in  particular 
courts  and  in  the  counties  where  the  land  is  situated ;  yet  it  never  has  been  pre- 
tended that  limitations  of  this  character  could  affect,  in  any  respect,  the  juris- 
diction of  the  federal  court  over  such  suits  where  the  citizenship  of  ono  uf  the 
parties  was  otherwise  sufficient.  Whenever  a  general  rule  as  to  property  or 
personal  rights,  or  injuries  to  either,  is  established  by  state  legislation,  its  en- 
forcement by  a  federal  court  in  a  case  between  proper  parties  is  a  matter  of 
coarse,  and  the  jurisdiction  of  the  court,  in  such  case,  is  not  subject  to  state 
limitation. 

This  doctrine  has  been  asserted  in  several  cases  by  this  court.  In  Suydam  v. 
Broadnax,  14  Pet.,  67,  an  act  of  the  legislature  of  Alabama  provided  that  the 
estate  of  a  deceased  person,  declared  to  be  insolvent,  should  be  distributed  by 
the  executors  or  administrators  according  to  the  provisions  of  the  act,  and  that 
no  suit  or  action  should  be  commenced  or  sustained  against  any  executor  or 
administrator  after  the  estate  had  been  declared  to  be  insolvent,  except  in  cer- 
tain cases;  but  this  court  held,  in  a  case  not  thus  excepted,  that  the  insolvency 
of  the  estate,  judicially  declared  under  the  act,  was  not  sufficient  in  law  to 
abate  a  suit  instituted  in  the  circuit  court  of  the  United  States  by  a  citizen  of 
another  state  against  the  representatives  of  a  citizen  of  Alabama.  ^^  The  elev- 
enth section  of  the  act  to  establish  the  judicial  courts  of  the  United  States,'' 
said  the  court,  ^'  carries  out  the  constitutional  right  of  a  citizen  of  one  state  to 
sue  a  citizen  of  another  state  in  the  circuit  court  of  the  United  States,  and  gives 
to  the  circuit  court '  original  cognizance  concurrent  with  the  courts  of  the  sev- 
eral states  of  all  suits  of  a  civil  nature  at  common  law  and  in  equity,'  etc.,  etc. 
It  was  certainly  intended  to  give  to  suitors,  having  a  right  to  sue  in  the  circuit 
court,  remedies  co-extensive  with  these  rights.  These  remedies  would  not  be  so 
if  any  proceedings  under  an  act  of  a  state  legislature,  to  which  a  plaintiff  was 
not  a  party,  exempting  a  person  of  such  state  from  suit,  could  be  pleaded  to 
abate  a  suit  in  the  circuit  court." 

In  the  Union  Bank  of  Tennessee  v.  Jolly,  18  How.,  506,  this  court  declared 
that  the  law  of  a  state  ^4imiting'the  remedies  of  its  citizens  in  its  own  courts 
cannot  be  applied  to  prevent  the  citizens  of  other  states  from  suing  in  the  courts 
of  the  United  States  in  that  state  for  the  recovery  of  any  property  or  money 
there  to  which  they  may  be  legally  or  equitably  entitled."  The  same  doctrine 
was  affirmed  in  Hyde  v.  Stone,  20  How.,  170  (§§  589-591,  infra),  and  in  Payne 
V.  Hook,  7  Wall.,  425. 

§  687.  77ie  act  of  March  2, 1867^  auihoAzing  suits  to  be  removed  from  a  state 
to  a  federal  court  on  the  ground  of  prejudice,  etc,,  is  constitutional  and  valid. 

Third,  €ts  iothe  alleged  invalidity  of  the  act  of  March  2, 1867,  under  which  the 
removal  from  the  stale  court  was  made.  The  counsel  of  the  defendant,  whilst 
confining  his  special  objection  to  this  act,  questions  the  soundness  of  the  reason- 
ing of  Mr.  Justice  Story,  by  which  any  legislation  for  the  removal  of  causes 
from  a  state  court  to  a  federal  0  )urt  is  maintained.    We  may  doubt,  with  coun- 
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sel,  whether  such  removal  before  issue  or  trial  can  properly  be  called  an  exer- 
cise of  appellate  jurisdiction.  It  may,  we  think,  more  properly  be  regarded  as 
an  indirect  mode  by  which  the  federal  court  acquires  original  jurisdiction  of  the 
causes.  Dennistoun  v.  Draper,  5  Blatch.,  340.  But  it  is  not  material  whether 
the  reasoning  of  the  distinguished  jurist  in  this  particular  is  correct  or  other- 
wise. The  validity  of  such  legislation  has  been  uniformly  recognized  by  this 
court  since  the  passage  of  the  judiciary  act  of  1789. 

The  judicial  power  of  the  United  States  extends  by  the  constitution  to  con- 
troversies between  citizens  of  difiFerent  states  as  well  as  to  cases  arising  under 
the  constitution,  treaties  and  laws  of  the  United  States,  and  the  manner  and 
conditions  upon  which  that  power  shall  be  exercised,  except  as  the  original  or 
appellate  character  of  the  jurisdiction  is  specially  designated  in  the  constitu- 
tion, are  mere  matters  of  legislative  discretion.  In  some  cases,  from  their  char- 
acter, the  judicial  power  is  necessarily  exclusive  of  all  state  authority;  in  other 
cases  it  may  be  made  so  at  the  option  of  congress,  or  it  may  be  exercised  con- 
currently with  that  of  the  states.  Such  was  the  opinion  of  Mr.  Justice  Story, 
as  expressed  in  Martin  v.  Hunter,  1  Wheat.,  334,  and  this  conclusion  was  adopted 
and  approved  by  this  court  in  the  recent  case  of  The  Moses  Taylor,  4  Wall., 
429.  The  legislation  of  congress  has  proceeded  upon  the  correctness  of  this 
position  in  the  distribution  of  jurisdiction  to  the  federal  courts.  The  judiciary 
act  of  1789,  as  observed  in  the  case  of  The  Moses  Taylor,  declares  "  that  in  some 
cases  from  their  commencement  such  jurisdiction  shall  be  exclusive;  in  other 
cases  it  determines  at  what  stage  of  procedure  such  jurisdiction  shall  attach, 
and  how  long  and  how  far  concurrent  jurisdiction  of  the  state  courts  shall  be 
permitted.  Thus  cases  in  which  the  United  States  are  parties,  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  cases  against  consuls  and  vice-consuls, 
except  for  certain  offenses,  are  placed  from  their  commencement  exclusively 
under  the  cognizance  of  the  federal  courts.  On  the  other  hand,  some  cases  in 
which  an  alien  or  a  citizen  of  another  state  is  made  a  party  may  be  brought 
either  in  a  federal  or  a  state  court  at  the  option  of  the  plaintiff,  and  if  brought 
in  the  state  court  may  be  prosecuted  until  the  appearance  of  the  defendant,  and 
then  at  his  option  may  be  suffered  to  remain  there  or  may  be  transferred  to 
the  jurisdiction  of  the  federal  courts.  Other  cases,  not  included  under  these 
heads,  but  involving  questions  under  the  constitution,  laws,  treaties  or  author- 
ity of  the  United  States,  are  only  drawn  within  the  control  of  the  federal 
courts  upon  appeal  or  writ  of  error  after  final  judgment.  By  subsequent  leg- 
islation of  congress,  and  particularly  by  the  legislation  of  the  last  four  years, 
many  of  the  cases  which  by  the  judiciary  act  could  only  come  under  the  cog- 
nizance of  the  federal  courts  after  final  judgment  in  the  state  courts,  may  be 
withdrawn  from  the  concurrent  jurisdiction  of  the  latter  courts  at  earlier 
stages  upon  the  application  of  the  defendant.  The  constitutionality  of  these 
provisions  cannot  be  seriously  questioned,  and  is  of  frequent  recognition  by 
both  state  and  federal  courts." 

When  the  jurisdiction  of  the  federal  court  depended  upon  the  citizenship  of 
the  parties,  the  case  could  not  be  withdrawn  from  the  state  courts  after  suit 
commenced  until  the  passage  of  the  act  of  1867,  except  upon  the  application 
of  the  defendant.  The  provision  of  the  constitution  extending  the  judicial 
power  of  the  United  States  to  controversies  between  citizens  of  different  states 
had  its  existence  in  the  impression  that  state  attachments  and  state  prejudices 
might  affect  injuriously  the  regular  administration  of  justice  in  the  state  courts. 
The  protection  intended  against  these  influences  to  non-residents  of  a  state  was 
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originally  supposed  to  have  been  snffloiently  secared  by  giving  to  the  plaintifiF 
in  the  first  instance  an  election  of  coarts  before  suit  brought;  and  where  the 
snit  was  commenced  in  a  state  coart  a  like  election  to  the  defendant  afterwards. 
The  time  at  which  the  non-resident  party  shoald  be  allowed  thus  to  make  his 
election  was  evidently  a  mere  matter  of  legislative  discretion,  a  simple  question 
of  expediency.  If  congress  has  subsequently  become  satisfied  that  where  a 
plaintiff  discovers,  after  suit  brought  in  a  state  court,  that  the  prejudice  and 
local  influence,  against  which  the  constitution  intended  to  guard,  are  such  as 
are  likely  to  prevent  him  from  obtaining  justice,  he  ought  to  be  permitted  to 
remove  his  case  into  a  national  court,  it  is  not  perceived  that  any  constitutional 
objection  exists  to  its  authorizing  the  removal,  and,  of  course,  to  prescribing 
the  conditions  upon  which  the  removal  shall  be  allowed. 

It  follows,  from  the  views  we  have  expressed,  that  the  objection  to  the  juris- 
diction of  this  action  by  the  circuit  court,  upon  the  grounds  advanced  by  thb 
defendant,  cannot  be  maintained. 

§  688«  It  is  not  error  for  a  trial  court  to  refuse  special  and  specific  instrtM- 
iiofis  when  its  general  charge  furnishes  sufficient  information  to  guide  the  ddHh 
erations  of  the  jury. 

It  only  remains  to  say  a  few  words  upon  the  refusal  of  the  court  to  give  the 
instructions  prayed  by  the  defendant,  and  upon  its  ruling  in  the  admission  of 
certain  evidence  and  its  charge  to  the  jury.  The  facts  of  the  case  are  very 
few,  and  with  respect  to  most  of  them  there  was  little  conflict  of  evidence. 
Upon  these  facts  the  court  gave  to  the  jury  a  clear  and  full  charge  upon  the 
duties  and  responsibilities  of  the  railroad  company  in  crossing  the  street  of  the 
city  v/ith  its  engines  and  trains,  and  upon  the  care,  prudence  and  caution  which 
it  was  incumbent  upon  the  deceased  to  exercise  in  crossing  the  tracks;  and  as 
to  the  damages  which  the  jury  were  authorized  to  find  in  case  they  were  satis- 
fied that  the  employees  of  the  company  had  been  guilty  of  negligence,  and  that 
such  negligence  had  caused  the  death  of  the  deceased. 

The  counsel  of  the  plaintiff  had  requested  three  special  instructions  to  the 
jury,  and  the  counsel  of  the  defendant  bad  requested  nineteen  special  instruc- 
tiona.  The  court,  however,  declined  to  give  any  of  them  except  as  they  were 
embraced  in  its  general  charge.  Some  of  the  instructions  prayed  by  the  de- 
fendant presented  the  law  respecting  the  liability  of  the  company  correctly, 
and  aome  of  them  were  based  upon  an  assumed  condition  of  things  which  the 
evidence  did  not  warrant  But  it  is  not  error  for  a  court  to  refuse  to  give  an 
extended  series  of  instructions,  even  though  some  of  them  may  be  correct  in 
the  propositions  of  law  which  they  present,  if  the  law  arising  upon  the  evidence 
is  given  by  the  court  with  such  fullness  as  to  guide  correctly  the  jury  in  its  find- 
ings, as  was  the  case  here;  nor  is  a  judgment  to  be  set  aside  because  the  charge 
of  the  court  may  be  open  to  some  verbal  criticism  in  particulars  considered  apart 
by  themselves,  which  could  not,  when  taken  with  the  rest  of  the  charge,  have 
misled  a  jury  of  ordinary  intelligence.  The  propriety  of  the  rulings  of  the 
court  in  this  case  is  fully  vindicated  in  its  opinion  on  the  motion  for  a  new  trial. 

The  evidence  of  the  condition  of  the  deceased,  that  she  was  enceinte  at  the 
time  of  the  accident,  could  not  materially  have  affected  the  jury  in  the  estima- 
tion of  the  damages,  after  the  clear  and  explicit  charge  of  the  court  as  tothe- 
character  of  the  damages  which  only  they  were  authorized  to  consider. 

The  other  evidence  in  the  case,  to  the  admission  of  which  objection  vrafr* 
taken,  was  not  material,  and  could  not  have  influenced  the  result. 

Judgment  aJffmMd. 
VOU  XI— 16  825 
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HYDE  V.  STONR 
(20  Howard,  170-176.    1857.) 

Ebbob  to  n.  S  Circuit  Court,  Eastern  District  of  Louisiana. 

Opinion  by  Mb.  Justioe  Campbell. 

Statement  of  Facts. —  The  defendant  in  error  instituted  his  suit  in  the  cir- 
cuit court,  as  the  indorsee  of  a  bill  of  exchange,  payable  in  Boston,  of  which 
the  plaintiffs  in  error  were  drawers,  payees  and  indorsers,  and  which  bears  date 
at  New  Orleans. 

The  defendants  answered  the  petition,  and  averred  that  the  plaintiff  was  a 
citizen  of  Louisiana,  and  the  said  bill  of  exchange  a  Louisiana  contract,  and 
governed  by  the  law  of  that  state.  That  the  plaintiff  resided  in  Louisiana 
when  the  defendants  surrendered  their  property  in  insolvency,  in  the  third  dis- 
trict court  of  New  Orleans,  and  to  the  proceedings  therein  the  plaintiff  became 
a  party.  That,  subsequently  thereto,  the  said  plaintiff  instituted  a  suit  on  the 
said  bill  of  exchange  in  the  fifth  district  court  of  that  city,  and,  on  an  excep- 
tion filed  by  the  defendants,  informing  that  court  of  those  facts,  the  same  was 
sustained,  and  the  said  suit  was  transferred  to  the  third  district  court  of  New 
Orleans,  and  made  part  of  the  aforesaid  insolvent  proceedings  therein;  by 
which  the  right  of  plaintiff  to  have  and  maintain  this  action  in  the  circuit 
court  is  barred,  and  the  question  has  become  res  judicata.  With  this  exception 
to  the  jurisdiction  of  the  court,  the  defendants  filed  a  general  denial  of  their 
indebtedness  to  the  plaintiff.  The  cause  was  submitted  to  the  circuit  court 
upon  an  agreed  statement,  and  judgment  was  rendered  for  the  plantiff  with- 
out the  intervention  of  a  jury. 

From  that  statement  it  appears  that  the  bill  was  duly  protested  for  noi^ 
payment;  and  the  notary  in  Boston  certifies:  ^'I  sent  notice  of  the  non-pay- 
ment to  the  drawers  and  first  indorsers,  requiring  payment  of  them,  by  mail, 
to  New  Orleans,  on  the  day  of  the  protest."  That  the  plaintiff  has  always 
been  a  citizen  of  Massachusetts;  that  his  family  resided  there,  and  he  had  a 
commercial  establishment  there;  that  he  is  a  partner  in  a  commercial  establish- 
ment at  New  Orleans,  and  generally  spent  a  portion  of  the  winter  months  in 
that  city,  and  then  returned  to  Massachusetts;  and  that  this  bill  was  purchased 
in  the  city  of  New  Orleans,  on  his  own  account.  It  further  appears  that  the 
plaintiff,  before  the  commencement  of  this  suit,  sued  the  defendant  in  the  fifth 
district  court  of  New  Orleans  on  this  bill;  that  the  defendant  appeared  and 
answered  that  the  fifth  district  court  had  no  jurisdiction,  because  the  defendant 
had  made  a  surrender  of  his  property  to  his  creditors  in  the  third  district 
court  of  New  Orleans,  which  surrender  had  been  accepted,  and  all  proceedings 
stayed  against  him;  and  that  the  plaintiff  was  pat  upon  his  schedule  as  a  cred- 
itor; and  he  prayed  that  the  suit  of  the  plaintiff  be  transferred  and  cumulated 
with  the  .insolvency  proceedings  in  the  third  district  court  in  New  Orleans; 
tbat.thereupon  the  fifth  district  court,  before  the  commencement  of  the  present 
suit,  decreed  that  the  exception  herein  filed  be  maintained,  and  the  costs  paid 
out  of  the  mass  of  the  property  surrendered.  It  further  appears  that  the 
plaintiff  performed  no  act  to  make  himself  a  party  to  the  proceedings  in  insolv- 
ency in  the  third. district  court,  and  that  no  notice  of  those  proceedings  had 
ever  been  served  on. him;  but  that  the  bill  of  exchange  described  in  his  peti- 
tion was  enumerated  among  his  debts,  and  the  firm  of  H.  L.  Stone  &  Co.,  of 
New  Orleans,  which  was  supposed  to  be  the  holder  of  the  bill,  was  placed  oa 
the  scbedula among  Ihe  other  creditors  of  the  insolvents. 
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The  question  whether  a  foreign  bill  of  exchange,  sold  by  a  merchant  in  New 
Orleans  to  a  person  who  has  a  commercial  hoase  there,  but  whose  domicile  is 
at  the  place  where  the  bill  is  payable^  and  where  he  resided  when  the  proceed- 
ings in  insolvency  were  instituted,  is  affected  by  them  when  he  does  not  make 
himself  a  party  to  those  proceedings,  is  not  involved  in  this  case.  The  defend- 
ant did  not  plead  the  pendency  of  those  proceedings,  or  the  decree  of  the  third 
district  court,  as  a  bar  to  the  present  suit,  or  afford  any  proper  description  of 
them  to  raise  that  question.  The  exception  of  the  defendant  is,  that  certain 
proceedings  pending  in  the  third  district  court  were  successfully  pleaded  in  the 
fifth  district  court  of  Kew  Orleans,  as  a  cause  for  the  removal  of  a  suit  com- 
menced by  the  plaintiffs  against  the  defendants  in  that  court  to  the  other,  and 
that  the  decision  of  the  filth  district  court  upon  that  plea  ought  to  preclude 
the  plaintiff  from  maintaining  this  suit  in  the  circuit  court  of  the  United  States. 

§  589.  Tlie  jurisdiction  of  federal  courts  cannot  he  impaired  hy  state  laws. 

But  this  court  has  repeatedly  decided  that  the  jurisdiction  of  the  courts  of 
the  United  States  over  controversies  between  citizens  of  different  states  cannot 
be  impaired  by  the  laws  of  the  states,  which  prescribe  the  modes  of  redress  in 
their  courts,  or  which  regulate  the  distribution  of  their  judicial  power.  In 
many  cases  state  laws  form  a  rule  of  decision  for  the  courts  of  the  United 
States,  and  the  forms  of  proceeding  in  these  courts  have  been  assimilated  to 
those  of  the  states,  either  by  legislative  enactment  or  by  their  own  rules.  But 
the  courts  of  the  United  States  are  bound  to  proceed  to  judgment,  and  to  afford 
redress  to  suitors  before  them,  in  every  case  to  which  their  jurisdiction  extends. 
They  cannot  abdicate  their  authority  or  duty  in  any  case  in  favor  of  another 
jurisdiction.  Suydam  v.  Broadnax,  14  Pet.,  67;  Union  Bank  v.  Jolly,  18  How., 
603. 

It  follows,  therefore,  that  the  decision  of  the  fifth  district  court  of  New  Or- 
leans, transferring  this  suit,  commenced  by  the  plaintiff  on  his  bill  against  the 
defendants  in  that  court,  and  directing  it  to  be  cumulated  with  the  proceedings 
in  bankruptcy  which  were  pending  in  another  court  of  the  state,  did  not  disable 
the  plaintiff  from  commencing  a  suit  in  the  circuit  court,  nor  can  it  form  a 
proper  declinatory  exception  to  its  jurisdiction. 

§  590.  Due  protest  and  notice  of  dishonor  of  a  bill  may  be  proved  by  admis- 
sions of  defendant 

The  plaintiffs  in  error  object  that  the  evidence  before  the  circuit  court  did 
not  authorize  the  court  to  infer  that  they  had  notice  of  the  dishonor  of  their 
bill.  The  notary  states  that  he  sent  a  notice  to  them,  at  New  Orleans,  on  the 
day  that  the  protest  was  made.  In  addition  to  this  evidence,  it  is  shown  that 
the  bill,  after  its  maturity,  was  enumerated  among  the  debts  of  the  plaintiff  in 
error  on  the  schedule  that  was  returned  to  the  third  district  court;  and  that 
they  successfully  pleaded  their  return  to  the  prosecution  of  a  suit  by  the  defend- 
ant in  error  in  another  court.  A  plaintiff  may  prove,  by  admissions  of  a  de- 
fendant, that  all  the  steps  necessary  to  charge  him  as  an  indorser  or  drawer  of 
a  bill  of  exchange  have  been  taken.  Proof  of  a  direct  or  conditional  promise 
to  pay  after  a  bill  becomes  due,  or  of  a  partial  payment,  or  of  an  offer  of  a 
composition,  or  of  an  acknowledgment  of  his  liability  to  pay  the  bill,  has  been 
held  to  be  competent  evidence  to  go  to  a  jury,  of  a  regular  notice  of  the  dis- 
honor of  a  bill,  and  to  warrant  a  jury  in  presuming  that  a  regular  notice  had 
been  given.  Thornton  v.  Wynn,  12  Wheat.,  183;  Rogers  v.  Stevens,  2  Term 
R.,  713;  Patterson  v.  Beecher,  6  J.  B.  Moore,  819;  Campbell  v.  Webster,  2  M. 
G.  8c.,  253;  Union  Bank  v.  Grimshaw,  15  La.,  321 ;  3  Mart.,  N.  S.,  318. 
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§  591.  Where  a  qaeetion  of  foci  ie  euhmitted  to  the  oouH^  the  finding  will  not 
he  reviewed  on  appeal. 

The  effect  of  such  evidence  in  the  particular  case  must  be  determined  by  the 
jury,  and  their  decision  cannot  be  reviewed  by  an  appellate  court.  In  the  pres- 
ent case  the  matter  of  fact  was  submitted  to  the  circuit  court,  and  its  determi- 
nation on  this  subject  cannot  form  the  ground  of  an  exception  here.  Judgment 
affirmed. 

KEITH  V.  TOWN  OF  ROCKINGHAM. 
(Circuit  Court  for  Vermont:  18  Blatchford,  246-348.    1880.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  ts  an  action  on  the  case,  founded  upon  section 
41,  chapter  25,  of  the  General  Statutes  of  Vermont,  which  provides  as  follows: 
''  If  any  special  damage  shall  happen  to  any  person,  his  team,  carriage  or  other 
property,  by  means  of  the  insufficiency  or  want  of  repairs  of  any  highway  or 
bridge  in  any  town,  which  such  town  is  liable  to  keep  in  repair,  the  person 
sustaining  such  damage  shall  have  the  right  to  recover  the  same  in  an  action 
on  the  case,  in  any  court  proper  to  try  the  same."  The  plaintiff  is  alleged  to 
be  a  citizen  of  Massachusetts,  and  the  defendant  is  a  town  in  Vermont.  The 
defendant  moves  to  dismiss  for  want  of  jurisdiction,  because,  as  is  argued,  this  is 
not  an  action  at  common  law  or  in  equity,  of  which  jurisdiction  is  given  to  the  cir- 
cuit courts  of  the  United  States  by  section  629  of  the  Revised  Statutes  of  the 
United  States,  and  section  1  of  the  act  of  March  3, 1875,  to  determine  the  juris- 
diction of  the  circuit  courts  of  the  United  States  (18  U.  S.  Stat,  at  Large,  470), 
but  is  an  action  founded  wholly  upon  the  statutes  of  the  state,  and  a  proceed- 
ing of  which  the  state  courts  only  can  have  jurisdiction.  The  cause  has  been 
heard  upon  this  motion. 

§  592.  By  ^^  suits  at  common  laxo^^  in  the  judiciary  acty  is  meant  suits  at  law 
as  distinguished  from  suits  in  equity. 

The  constitution  of  the  United  States  extends  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of  different  states.  Art.  3, 
sec.  2.  Under  this  section  and  the  one  next  preceding,  authorizing  congress  to 
ordain  and  establish  courts,  jurisdiction  has  been  given  to  the  circuit  courts,  by 
the  statutes  cited,  of  suits  of  a  civil  nature,  at  common  law,  in  which  there 
shall  be  a  controversy  between  citizens  of  different  states.  The  question  is, 
whether  this  is  an  action  at  common  law.  The  same  expression  is  used  in 
article  7  of  the  amendments  to  the  constitution,  where  it  is  declared  that,  in 
suits  at  common  law,  the  right  of  'trial  by  jury  shall  be  preserved.  This  expres- 
sion has  been  held  to  mean  there,  all  suits  in  which  legal  rights  were  to  be 
ascertained  and  determined,  in  contradistinction  to  those  where  equitable  rights 
alone  were  recognized  and  equitable  remedies  administered,  and  to  admiralty 
proceedings,  and  not  merely  suits  which  the  common  law  recognized  among  its 
old  and  settled  proceedings.  Parsons  v,  Bedford,  3  Pet.,  433.  The  right  of 
recovery  in  this  action  is  founded  upon  the  statute,  but  an  action  at  common 
law  may  be  founded  upon  a  statute.  Bac.  Ab.,  Statute,  K.  The  rights  to  be 
determined  are  purely  legal  rights,  as  distinguished  from  equitable  rights.  The 
action  on  the  case,  given  by  the  statute,  is  a  common  law  action.  The  parties 
to  it  have  the  right  to  a  trial  by  jury  according  to  the  course  of  the  common 
law,  which  the  legislature  of  the  state  cannot  take  away  or  abridge.  Plimpton 
V.  Somerset,  33  Yt.,  283.    This  court  has  concurrent  jurisdiction  with  the  courts 
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of  the  state,  of  actions  ef  this  nature,  in  which  there  is  a  controversy  between 
citizens  of  different  states,  of  the  required  amount,  as  there  is  here,  and,  there- 
fore, this  is  a  proper  court  to  try  the  action,  within  the  meaning  of  the  statute 
of  the  state  giving  the  action.    Motion  overruled. 

PHELPS  V.  O'BRIEN  COUNTY. 
(Circuit  Court  for  Iowa:  3  Dillon,  518,  619.    1873.) 

Statement  of  Facts. —  Action  on  a  judgment  rendered  August  6,  1873,  in 
favor  of  the  assignor  of  plaintiff,  against  the  county  of  O'Brien,  in  a  state 
court  of  Iowa.  Plaintiff  is  a  citizen  of  Illinois.  Defendant  demurred  on  the 
ground  that  leave  of  the  court  to  bring  the  suit  was  not  asked. 

Opinion  by  Dillon,  J. 

Section  2521  of  the  code  of  Iowa  enacts:  '^No  action  shall  be  brought 
upon  any  judgment  against  a  defendant  therein,  rendered  in  any  court  of  rec- 
ord of  this  state,  within  fifteen  years  after  the  rendition  thereof,  without  leave 
of  the  court,  for  good  cause  shown,  and  on  notice  to  the  adverse  party,  except 
in  eases  when  the  record  of  such  judgment  is,  or  shall  be,  lost  or  destroyed." 

The  eleventh  section  of  the  judiciary  act  provides  that  "  the  circuit  court 
shall  have  original  cognizance  concurrent  with  the  courts  of  the  several  states 
of  all  suits  of  a  civil  nature  at  common  law  .  .  .  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state." 

§  593.  State  legislation  cannot  limit  the  jurisdiction  of  the  courts  of  the  United 
States. 

The  case  made  in  the  petition  falls  within  the  jurisdiction  of  this  court  as 
thus  prescribed,  and  this  jurisdiction  cannot  be  in  any  manner  limited  or 
affected  by  state  legislation.  But  in  cases  at  common  law  properly  cognizable 
in  this  court,  the  laws  of  the  several  states,  where  applicable,  form  rules  of  de- 
cision here;  as,  for  example,  the  limitation  laws  of  the  states  are  as  available 
to  a  defendant  in  this  court  as  in  the  state  court  where  there  is  no  act  of  con- 
gress to  the  contrary.  It  is  our  opinion  that  the  section  of  the  code  (2521j 
above  mentioned  is,  and  must  be,  limited  to  suits  in  the  state  courts  of  the 
character  therein  contemplated.  A  person  who  has  the  right  under  the  consti- 
tution and  laws  of  the  United  States  to  bring  his  action  in  this  court  cannot  be 
compelled  first  to  obtain  the  leave  of  a  state  court.  In  principle  this  case  is 
settled  by  several  adjudications  of  the  supreme  court  of  the  United  States. 
Railway  Company  v.  Whitton,  13  Wall.,  270,  285  (§§  585-588,  supra)\  Suydam 
V.  Broadnax,  14  Fot,  67;  Union  Bank  v.  Jolly,  18  How.,  508;  Payne  v.  Hook, 
7  Wall.,  425. 

Demurrer  overruled. 

LovB,  J.,  concurs. 

EX  PARTE  BIDDLE. 
(Circuit  Court  for  Massachusetts:  2  Mason,  472-474.     1822.) 

Statement  of  Facts. —  Petition  for  partition  under  a  statute.  Motion  to 
dismiss  for  want  of  jurisdiction. 

§  694,  The  federal  court  has  jurisdiction  in  case  of  a  petition  for  partition^ 
a  remedy  created  by  state  statutes  and  confined  to  state  courts. 

Opinion  by  Story,  J. 

Tbe  motion  to  dismiss  this  proceeding  is  founded  upon  the  notion  that  a  peti- 
tion for  partition  is  a  statute  remedy,  which  is  contined  by  the  terms  of  the 
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statutes  to  the  state  courts,  and  the  ar^ment  is  that,  if  so,  it  cannot  be  pur- 
sued  in  any  other  courts.  It  is  certain  that  the  statutes  confine  this  remedy  in 
terms  to  the  state  courts;  and  so  they  do  all  other  remedies,  for  no  state  legis- 
lature can  be  presumed  to  legislate,  as  to  remedies,  except  in  its  own  courts. 
If  the  argument  be  well  founded  in  this  case,  it  will  have  a  most  material  bear- 
ing upon  the  jurisdiction  of  the  courts  of  the  United  States,  and  shut  out  par- 
ties who  are  entitled  to  sue  from  almost  all  the  most  useful  remedies  which  the 
lex  loci  has  provided  for  the  protection  of  their  rights.  I  have  bestowed  a 
good  deal  of  reflection  upon  this  subject,  and  am  satisfied  that  parties  entitled 
to  sue  in  the  courts  of  the  United  States  are  in  genef*al  entitled  to  pursue  in 
such  courts  all  the  remedies  for  the  vindication  of  their  rights  which  the  local 
laws  of  the  state  authorize  to  be  pursued  in  its  own  courts.  It  appears  to  me 
this  is  the  necessary  result  of  the  general  principles  of  law  applicable  to  the 
organization  of  the  courts  of  the  United  States.  The  process  used  in  these 
courts  is,  in  general,  the  same  as  in  the  state  courts;  and  the  laws  of  the  states 
are  expressly  declared  to  be  rules  of  decision  in  trials  at  common  law  in  cases 
where  they  apply.  And  the  same  doctrine  must  have  been  held  without  this 
express  provision,  and  must  now  be  implied  in  all  suits  where  the  lex  loci  is  to 
regulate  the  rights  or  remedies  of  parties.  Infinite  mischiefs  would,  upon  any 
other  principle,  arise  in  the  administration  of  justice;  for  there  is  scarcely  a 
single  right  or  remedy  which  has  not  been  materially  changed  and  modified  by 
the  state  legislatures.  The  whole  structure  of  our  judicial  establishment  mani- 
festly contemplates  that  in  cases  within  the  reach  of  their  jurisdiction  the 
courts  of  the  United  States  are  to  administer  the  same  remedial  justice  that 
would  be  administered  in  the  proper  state  courts.  The  twelfth  section  of  the 
judicial  act  of  1789,  ch.  20,  authorizes  an  alien,  or  a  citizen  of  another  state, 
who  is  sued  in  a  state  court,  to  remove  the  suit  into  the  circuit  court  of  the 
United  States;  and  provides  that  'Hhe  cause  shall  there  proceed  in  the  same 
manner  as  if  it  had  been  brought  there  by  original  process."  These  terms  cer- 
tainly suppose  that  every  suit  instituted  in  a  state  court,  which  might  be  re- 
moved from  it,  might  be  originally  commenced  in  the  circuit  court;  yet  such 
suit  might  be  altogether  founded  on  a  statute  remedy,  provided  for  and  limited 
in  terms  to  the  courts  of  the  state.  Such,  in  point  of  fact,  was  the  case  of 
Wilson  V.  Mason,  1  Cranch,  45,  founded  on  a  summary  proceeding,  under  a 
caveat,  which,  by  the  express  provision  of  the  state  laws,  was  limited  to  the 
state  court.  Yet,  although  the  jurisdiction  of  the  supreme  court  was  assailed 
on  another  ground,  no  objection  of  this  nature  was  made  to  the  jurisdiction  of 
the  district  court,  into  which  the  suit  was  removed  from  the  state  court;  and 
if  there  had  been  any  validity  in  the  objection,  in  a  cause  so  earnestly  and  ably 
contested,  it  is  scarcely  possible  it  should  have  escaped  both  the  bar  and  the 
bench.  If  this  petition  had  been  brought  by  the  respondents  in  a  state  court, 
the  plaintiffs  might  certainly  have  removed  it  into  the  circuit  court;  and  yet 
the  very  objection  now  urged  would  have  applied  as  forcibly  to  that  as  to  this 
case.  It  might  then  have  been  argued  that  the  remedy  was  limited  to  the 
state  courts,  and  could  not  be  enforced  elsewhere;  and  that  the  suit  could  not 
be  brought  into  the  circuit  court  by  original  process,  and  therefore  could  not  be 
removed  there.  I  do  not  perceive  the  slightest  difference  in  principle  between 
the  cases.  If  the  special  nature  of  the  remedy  would  not  prevent  the  removal 
of  the  suit,  neither  would  it  prevent  its  being  pursued  originally  in  this  oonrt 
In  this  view  the  case  already  cited  seems  to  me  an  authority  fully  in  pointy  in 
support  of  our  jurisdiction. 
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§  595.  An  averment  of  belief  as  to  the  citizenship  of  defendant  is  an  error 
cured  by  his  appearance. 

There  is  another  objection,  however,  whioh  appears  to  me  entitled  to  more 
weight.  To  sustain  the  jurisdiction  of  the  court  it  is  necessary  that  the  suit 
should  be  between  citizens  of  different  states,  or  an  alien  should  be  a  party. 
Here  the  petition  states  no  adverse  parties.  It  alleges  that  the  adverse  parties 
are  unknown,  and  only  avers  that  the  plaintiffs  are  informed  and  believe  them 
to  be  citizens  of  Massachusetts.  This  is  not  sufficient;  the  parties  should  be 
named,  and  their  citizenship  or  alienage  averred  on  the  record.  But  this  ob- 
jection is  cured  by  the  appearance  of  the  respondents,  who  admit  themselves 
to  be  citizens  of  Massachusetts,  and  aver  an  adverse  interest,  and,  non  constat^ 
that  there  are  any  other  adverse  interests  in  the  case.  Upon  the  whole,  I  over- 
rule the  motion  for  dismissal  of  the  suit. 

Motion  overnUed. 

LORMAN  V.  CLARKE. 
(Circuit  Court  for  Michigan:  2  McLean,  S68^78.    1841.) 

Opinion  by  the  Court. 

Statement  of  Faots. —  Tbre  complainants  set  out  in  their  bill  that  they  ob- 
tained a  judgment  at  law  against  the  defendant,  for dollars,  and  having 

issued  an  execution  against  his  property,  it  was  returned  that  he  had  no  property, 
real  or  personal.  And  the  bill  states  that  the  defendant  has  equitable  interests, 
choses  in  action,  and  other  property,  which  the  complainants  are  not  able  to 
discover  and  reach  by  execution  at  law.  That  he  has  money  and  personal 
property,  either  in  possession,  or  held  in  trust,  and  has  equitable  interests  in 
real  estate,  the  particulars  of  which  are  unknown;  and  the  complainants  pray 
a  discovery  and  relief  in  the  premises.  The  defendant  demurs  to  so  much  of 
said  bill  as  seeks  discovery  and  relief,  touching  the  equitable  rights  and  inter- 
ests of  the  defendant,  or  any  other  part  of  the  bill  which  seeks  a  satisfaction 
of  the  judgment,  out  of  any  other  property  than  that  which  is  subject  to  exe- 
cution. 

This  proceeding  is  attempted  to  be  sustained  by  the  complainants  on  two 
grounds:  First.  Under  the  statutes  of  this  state.  Second.  On  general  chan- 
cery principles. 

The  twenty-fifth  section  of  the  act  of  Michigan,  in  relation  to  a  court  of 
chancery  (Revised  Statutes,  365),  provides  'Hhat  whenever  an  execution, 
against  the  property  of  the  defendant,  shall  have  been  issued  on  a  judgment  at 
law,  and  shall  have  been  returned  unsatisfied  in  whole  or  in  part,  the  party 
suing  out  such  execution  may  file  a  bill  in  chancery  against  such  defendant, 
and  any  other  person,  to  compel  the  discovery  of  property,  or  things  in  action 
due  to  him,  or  held  in  trust  for  him,  and  to  prevent  the  transfer  of  any  such 
property,  money,  or  things  in  action,  or  the  payment,  or  delivery  thereof,  to 
the  defendant,  except  when  such  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  some  person  other  than  the  defendant."  And 
power  is  given  to  the  court  to  compel  such  discovery,  prevent  such  transfer,  and 
to  decree  satisfaction  of  the  sum  remaining  due  on  the  judgment,  out  of  any 
personal  property,  money,  or  things  in  action,  belonging  to  the  defendant,  or 
held  in  trust  for  him.  There  are  other  statutes  of  the  state  which  may  have 
some  bearing  on  the  remedy  thus  provided,  but  it  is  not  necessary,  in  deciding 
this  case,  to  refer  to  them. 
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§  596.  The  chancery  powers  of  the  federal  courts  are  uniform  and  independ- 
ent of  state  laws. 

That,  under  the  above  statute,  the  courts  of  the  state,  exeroising  chancery 
powers,  may  give  the  relief  sought  in  this  bill,  on  the  facts  stated,  is  admitted. 
But  it  is  insisted  that  this  court,  deriving  its  jurisdiction  under  the  constitution 
of  the  United  States  and  the  acts  of  congress,  have  no  power  to  act  in  the  case. 
That  it  is  not  in  the  power  of  a  state  legislature  to  restrict,  or  enlarge,  or  in  any 
manner  to  modify,  the  equitable  jurisdiction  of  the  federal  court.  And  a  great 
number  of  authorities  are  cited  from  the  decisions  of  the  supreme  and  circuit 
courts  of  the  United  States  to  establish  this  point.  Without  a  particular  refer- 
ence to  these  authorities  it  may  be  admitted,  in  the  broadest  sense,  that  the 
equitable  powers  of  this  court  are  derived  from  the  federal  government.  The 
second  section  of  the  third  article  of  the  constitution  declares  "  that  the  judi- 
cial power  shall  extend  to  all  cases,  in  law  and  equity,  arising  under  this  con- 
stitution, the  laws  of  the  United  States,"  etc.  And  it  is  well  observed  by  Mr. 
Justice  Story,  that  the  uniform  interpretation  of  the  above  clause  in  the  con- 
stitution has  been,  that  by  cases  in  equity  are  meant  cases  which  in  the  juris- 
prudence of  England  are  so  called,  as  contradistinguished  from  cases  at  com- 
mon law.  So  that  in  the  courts  of  the  United  States  equity  jurisprudence 
embraced  the  same  matters  of  jurisdiction  and  modes  of  remedy  as  exist  in 
England.     1  Story's  Com.  on  Eq.,  64,  65. 

,  The  act  of  congress  of  1792  declares  "  that  the  modes  of  proceeding  in  suits 
of  equity  shall  be  according  to  the  principles,  rules  and  usages  which  belong  to 
courts  of  equity,  as  contradistinguished  from  courts  of  law,  except  so  far  as 
may  have  been  provided  for  by  the  act  to  establish  the  judicial  courts  of  the 
United  States."  The  eleventh  section  of  the  act  of  1789  gives  to  the  circuit 
courts  jurisdiction  of  all  suits  of  a  civil  nature,  at  common  law  or  equity,  where 
the  sum  exceeds  $500.  In  some  of  the  states  there  is  no  court  of  chancery, 
bat  this  does  not  affect  the  exercise  of  a  chancery  jurisdiction  by  the  federal 
court  in  such  states.  This  jurisdiction  extends  alike  to  all  the  states.  And  it 
gives  relief,  whore  plain  and  adequate  redress  cannot  be  had  at  law,  agreeably 
to  the  well  established  rule  in  the  English  chancery.  If  a  state  were  to  authorize 
a  chancery  jurisdiction  by  her  own  courts  in  all  controversies  concurrently 
with  a  court  at  law,  this  would  not  enlarge  the  jurisdiction  of  the  federal  court 
of  chancery.  It  could  only  interpose  its  remedial  powers  where  the  remedy 
was  inadequate  at  law. 

§  597.  Bvles  of  practice. 

The  rules  of  practice  of  the  high  court  of  chancery,  in  England,  have  been 
adopted  by  the  supreme  court,  and  are  obligatory  upon  the  circuit  courts. 
They  have  power,  however,  to  adopt  other  rules  not  inconsistent  with  the  gen- 
eral rules.  It  is  argued  that,  in  the  exercise  of  the  powers  thus  given  and  de- 
fined, we  must  look  to  the  settled  principles  of  an  equitable  jurisdiction  in 
England;  and  that  no  relief  can  here  be  given  which  could  not  be  given  in 
that  country.  And  that  what  a  federal  court  of  chancery  may  do  in  one  state 
it  may  do  in  another.  That  its  jurisdiction  not  being  derived  from  the  laws  of 
a  state,  its  powers  are  in  no  respect  inflaenced  by  such  laws.  That  if  a  dif- 
ferent rule  were  to  prevail  the  court  would  lose  the  national  character  which 
was  intended  to  be  given  to  it  by  its  organization  under  the  laws  of  the  Union. 

§  698.  Rxdes  of  decision  derived  from  local  law. 

The  judiciary  of  the  United  States  constitutes  a  co-ordinate  and  independent 
branch  of  the  government;  and  its  powers  are  co-extensive  with  the  laws.    It 
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was  designed,  undoubtedly,  to  secure  a  uniform  oonstruotion  and  enforcement 
of  the  laws  of  the  Union.  And  in  this  respect,  in  all  the  states,  the  rule  of 
decision  is  unvaried.  But  the  federal  court  has  jurisdiction  between  citizens  of 
different  states,  as  well  as  in  cases  arising  under  the  laws  of  the  United  States. 
And  where  controversies  are  brought  before  it  which  do  not  arise  under  the 
laws  of  the  Union,  by  what  law  are  they  to  be  determined?  The  law  of  the 
oontract  is  the  law  of  the  place  where  it  was  made  and  was  to  be  executed. 
There  is  no  unwritten  or  common  law  of  the  Union.  This  rule  of  action  is 
found  in  the  different  states,  as  it  may  have  been  adopted  and  modified  by 
legislation  and  a  course  of  judicial  decisions.  The  rule  of  decision,  then,  must 
be  found  in  the  local  law,  written  or  unwritten.  ]No  foreign  principle  attaches 
to  the  federal  court  when  exercising  its  powers  within  a  state.  It  gives  effect 
to  the  local  law  under  which  the  contract  was  made,  or  by  virtue  of  which 
the  right  is  asserted.  And  this  independently  of  any  act  of  congress  adopt- 
ing the  modes  of  proceedings,  at  common  law,  of  the  state  courts.  And  the 
principle  applies  as  well  to  proceedings  in  chancery  as  at  law. 

§  599.  Jurisdiction  derived  from  constitution  and  law  of  United  States. 

The  term  jurisdiction  is  often  used,  not  very  appropriately,  more  in  refer- 
ence to  the  subject-matter  of  the  contract,  or  right  set  up,  than  to  the  capacity 
of  the  court.  The  capacity  of  the  federal  court  for  the  exercise  of  chancery 
powers  is  received  from  the  laws  of  the  Union.  It  is  not  dependent  for  this, 
ia  any  degree,  on  the  local  law.  But  these  powers  are  exercised  in  all  cases 
where  tlie  contract  or  right  comes  appropriately  under  them. 

If  a  right  exist  within  a  state  which  cannot  be  enforced  at  law,  and  which 
properly  belongs  to  a  chancery  jurisdiction,  there  can  be  no  doubt  that  relief 
may  be  given  by  the  federal  court.  And  it  is  immaterial  whether  a  similar 
right  has  come  under  the  action  of  a  court  of  chancery  in  this  country  or  in 
England.  The  right  may  be  new.  It  may  originate  under  a  local  statute  or 
usage  and  exist  nowhere  else.  But  this  constitutes  no  objection  to  its  enforce- 
ment. The  inquiry  is,  is  there  no  adequate  relief  at  law,  and  does  the  right 
come  within  the  powers  of  a  court  of  chancery?  !N'ow,  can  it  be  said  that  in  a 
case  like  this  the  jurisdiction  of  the  court  is  derived  from  the  local  law.  As  in 
all  other  cases  which  do  not  arise  under  the  laws  of  the  Union,  the  local  law 
governs  the  contract  or  right,  but  the  power  to  act  on  it  is  derived  from  the 
laws  of  the  Union.  The  circuit  court  of  the  United  States  have  a  general  com- 
mon law  jurisdiction  in  a  state.  Their  powers  of  common  law  and  chancery 
are  alike  derived  from  the  laws  of  the  Union.  For  the  laws  of  a  state  and  the 
modes  of  proceeding  of  its  courts,  which  form  a  rule  for  the  federal  court  at  law, 
in  the  exercise  of  its  jurisdiction,  are  in  force  only  by  reason  of  their  adoption 
by  act  of  congress. 

§  600.  Distinction  hettoeen  suhjeci-matter  on  which  the  courts  acty  and  juris- 
diction or  power  to  act. 

Now,  to  the  exercise  of  this  common  law  jurisdiction  can  it  be  objected  that 
the  right  set  up  in  the  declaration  is  new,  and  has  never  before  been  asserted  t 
Is  not  the  proper  inquiry  whether  the  right  be  a  legal  one;  and  if  it  is,  the  ao* 
tion  may  be  sustained?  And  if,  in  such  a  case,  the  plaintiff  shall  fail  to  estab* 
lish  bis  right  by  proof,  is  the  failure  attributable  to  a  want  of  jurisdiction  in 
the  court?  The  jurisdiction  to  afford  an  ample  remedy  at  common  law  is 
clear,  but  the  case  for  the  action  of  the  court  must  be  made  out  by  the  evi- 
dence.   The  sttbject-matter,  then,  on  which  the  court  acts,  is  altogether  dis- 
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tinot  from  its  jarisdictional  powers.  The  one  is  the  contraot^  the  other  the 
powers  by  which  it  is  enforced.  The  contract  originates  under  and  is  gov- 
erned by  the  local  law;  the  jarisdiotion  is  derived  from  the  laws  of  the  Union. 
And  this  view  is  applicable  as  well  to  the  chancery  as  to  the  common  law 
powers  of  the  circuit  court. 

§  601.  Authorities  reviewed^  showing  that  the  federal  courts^  deriving  their 
equity  powers  soldyfrom  the  constitution  and  lawsy  will  enforce  equitable  rigktSy 
however  originating. 

A  reference  to  the  decisions  of  the  supreme  and  circuit  courts  of  the  United 
states  will  show  that  this  has  been  the  settled  course  of  action.  In  the  state 
of  Kentucky  land  titles  were  generally  acquired  by  the  location  of  a  warrant 
on  a  tract  of  land  giving  a  specific  description  of  the  beginning  corner  of  the 
survey  and  describing  the  boundaries.  This  was  called  an  entry  of  the  land, 
but  it  was  indispensable  to  the  validity  of  the  entry  that  it  should  call  for 
some  object  generally  known  in  the  nearest  settlement.  And  if  such  object 
was  not  called  for,  the  holder  of  a  warrant  could  subsequently  enter  the  same 
land,  though  he  had  full  notice  of  the  prior  location.  The  well-established 
doctrine  of  notice  in  fact  was  discarded,  and  the  call  in  the  entry  for  an  ob- 
ject generally  known  was  substituted  for  it.  This  was  an  innovation  upon  the 
principles  of  equity,  but  by  the  practice  of  the  courts  of  Kentucky  it  was  estab- 
lished as  a  rule  of  property.  This  system  was  sui  generis.  It  was  an  artificial 
superstructure  reared  chiefly  by  judicial  action.  New  principles  and  modes 
belonged  to  it.  It  had  no  foundation  in  the  jurisprudence  of  England.  And 
yet  this  system  was  regarded  by  the  courts  of  the  United  States  as  the  local 
law  of  property.  And  as  the  courts  of  Kentucky  considered  an  entry  as  an  equi- 
table title,  and  gave  relief  to  the  claimant  against  an  elder  patent  on  a  junior 
entry  for  the  same  land,  the  courts  of  the  Union  adopted  the  exercise  of  their 
equitable  powers  to  the  attainment  of  the  same  end. 

In  the  case  of  Bodley  v.  Taylor,  5  Cranch,  191,  Mr.  Chief  Justice  Marshall 
says  it  has  been  sufficiently  shown  that  the  practice  of  resorting  to  a  court  of 
chancery,  in  order  to  set  up  an  equitable  against  the  legal  title,  received,  in  its 
origin,  the  sanction  of  the  court  of  appeals  while  Kentucky  remained  a  part  of 
Virginia;  and  has  been  so  confirmed  by  an  uninterrupted  series  of  decisions  as 
to  be  incorporated  into  their  system,  and  to  be  taken  into  view  in  the  consider- 
ation of  every  title  to  lands  in  that  country.  Such  a  principle  cannot  now  be 
shaken.  And,  he  remarks,  the  jurisdiction  exercised  by  a  court  of  chancery  is 
not  granted  by  statute;  it  is  assumed  by  itself.  And  what  can  justify  that 
assumption  but  the  opinion  that  cases  of  this  description  come  within  the  sphere 
of  its  general  action.  In  all  cases  in  which  a  court  of  equity  takes  jurisdiction 
it  will  exercise  that  jurisdiction  upon  its  own  principles.  The  court,  therefore, 
he  says,  will  entertain  jurisdiction  of  the  cause,  but  will  exercise  that  jurisdic- 
tion in  conformity  with  the  settled  principles  of  a  court  of  chancery. 

In  Tennessee  land  titles  were  acquired  by  entry  as  in  Kentucky,  but  in  the 
former  state  the  elder  entry  is  regarded,  when  connected  with  a  junior  patent, 
as  constituting  a  part  of  the  legal  title.  So  that,  in  one  of  these  states,  relief  is 
given  in  equity,  and  in  the  other  at  law,  on  substantially  the  same  facts.  And 
such  is  the  action  of  the  federal  courts  in  those  states.  This  forcibly  illustrates 
the  influence  of  the  local  law.  In  one  state  the  right  is  held  to  be  equitable, 
in  the  other  legal,  and  it  is  acted  on  accordingly  by  the  respective  jurisdictions. 
In  the  state  of  Kentucky  a  statute  provides  that,  in  certain  cases,  persons  hold- 
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ing  distinct  titles  may  be  onited  in  the  same  action.  And  the  sapreme  court 
have  held  that,  under  this  statute,  parties  may  be  united  in  a  suit  in  chancery 
who  have  no  common  interest.    Lewis  v.  Marshall,  5  Pet,  470. 

In  the  case  of  Clark  v.  Smith,  13  Pet.,  195,  under  the  act  of  Eentuclcy  of 
1796,  which  provides  that  any  person  having  both  legal  title  to  and  possession 
of  land  may  institute  a  suit  against  any  other  person  setting  up  a  claim  thereto; 
and  if  the  complainant  shall  be  able  to  establish  his  title  to  such  land,  the  de- 
fendant shall  be  decreed  to  release  his  claim  thereto,  etc.,  the  court  held  it 
afforded  ground  for  relief.  They  say  the  state  legislatures  have  no  authority 
to  prescribe  the  forms  and  modes  of  proceeding  in  the  courts  of  the  United 
States;  but  having  created  a  right,  and,  at  the  same  time,  prescribed  the  remedy 
to  enforce  it,  if  the  remedy  prescribed  is  substantially  consistent  with  the  ordi- 
nary modes  of  proceeding  on  the  chancery  side  of  the  federal  courts,  no  reason 
exists  why  it  should  not  be  pursued  in  the  same  form  as  in  the  state  courts. 
In  Ohio  a  statute  gives  to  a  decree  for  a  conveyance  of  title  the  same  effect  as 
a  deed  formally  executed.  But  in  Kentucky,  the  conveyance  under  a  decree 
18  required  to  be  executed  by  a  commissioner  appointed  by  the  court.  These 
statutes  have  uniformly  been  considered  as  applicable  to  the  federal  courts,  and 
many  land  titles  rest  upon  them. 

More  authorities  might  be  cited,  if  more  were  necessary,  to  show  that  the 
courts  of  the  United  States,  in  the  exercise  of  their  chancery  powers,  will  en- 
force equitable  rights,  whether  they  originate  by  contract,  by  local  usage,  or  by 
the  statutes  of  a  state.  And  the  principle  is  the  same,  whether  such  rights 
relate  to  titles  for  land  or  not.  If  full  and  adequate  relief  cannot  be  given 
at  law,  relief  may  be  sought  in  chancery.  It  is  important,  and  the  supreme 
court  have  often  said  so,  that,  in  regard  to  land  titles,  there  should  be  but  one 
rale  of  decision  in  a  state.  But  the  same  remark  may  be  applied,  with  equal 
force,  to  any  rule  of  property.  Whether  the  contract  or  right  be  equitable  or 
legal,  the  same  effect  should  be  given  to  it  in  the  federal  as  in  the  state  courts. 

§  602.  The  statute  of  Michigan  having  given  creditors  an  equitable  right  to 
iulject  the  property  of  a  debtor  to  the  payment  of  his  debtSy  the  federal  court 
has  power  to  enforce  this  right. 

In  the  case  under  consideration,  the  statute  declares,  in  substance,  that  all 
equitable  rights,  however  held  by  the  judgment  debtor,  may  be  reached  by  the 
plaintiff,  to  satisfy  the  judgment,  by  a  bill  in  chancery.  Now,  these  rights 
cannot  be  reached  by  an  execution  at  law ;  and  if,  as  the  defendant's  counsel 
contend,  they  are  not  subject  to  the  ordinary  action  of  a  court  of  chancery, 
Btill,  under  the  statute,  they  are  proper  objects  of  chancery  jurisdiction.  It  is, 
unquestionably,  in  the  power  of  a  legislature  to  subject  the  personal  and  real 
estate  of  the  judgment  debtor  to  the  payment  of  bis  debts,  in  such  mode  as 
they  shall  prescribe.  And  they  have  in  the  above  statute  subjected  his  choses 
in  action,  and  other  equities,  with  this  view,  to  the  action  of  a  court  of  chan- 
cery. Here,  then,  is  a  right  given  to  the  plaintiff  —  a  right  which  a  court  of  law 
cannot  enforce,  and  which  the  statute  declares  may  be  enforced  in  equity. 
This  right,  then,  by  the  statute,  is  brought  within  the  action  of  a  court  of 
chancery,  if  it  was  not  within  it  before.  It  is,  therefore,  an  equitable  right, 
made  so  by  the  statute,  and  which  the  circuit  court,  equally  with  a  state  court, 
may  enforce,  by  the  exercise  of  its  chancery  powers. 

In  the  language  of  the  supreme  court,  in  the  above  cited  case  of  Clark  v. 
Smith,  the  legislature  having  created  a  right,  and,  at  the  same  time,  prescribed 
the  remedy  to  enforce  it,  if  the  remedy  prescribed  is  substantially  consistent 


§§608,604.     COUETS.— JURISDICTION  OP  UNITED  STATES  COURTS. 

with  the  ordinary  modes  of  proceeding  on  the  chancery  side  of  the  federal 
coarts,  no  reason  is  perceived  why  it  should  not  be  pursued  as  in  the  state 
courts. 

This  authority  covers  the  whole  ground.  Had  the  question,  now  under  con- 
sideration, been  before  the  supreme  court,  language  more  appropriate  to  its 
decision  could  not  have  been  used.  The  right  was  created,  and  declared  to  be 
an  equitable  one.  ^  A  court  of  chancery  can  act  upon  such  right,  in  accordance 
with  established  principles,  and  the  modes  peculiar  to  its  organization.  But 
the  supreme  court  say,  even  the  forms  of  proceeding  authorized  by  the  statute 
may  be  followed  by  the  federal  court,  if  not  inconsistent  with  the  rules  of 
chancery.  It  is  the  characteristic  of  a  court  of  equity  to  regard  substance 
more  than  form.  Having  jurisdiction  of  a  subject  matter,  in  the  language  of 
the  late  Chief  Justice  Marshall,  it  will  exercise  it  upon  its  own  principles.  We 
think  the  present  bill  is  clearly  sustainable  under  the  statute,  which  gives  to 
the  complainant  the  discovery  and  the  relief  prayed  for  in  his  bill. 

§  603.  On  the  general  principles  of  equity^  the  property  of  a  debtor  may  he 
suhjected  to  the  payment  of  his  debts. 

And  we  are  also  of  the  opinion  that  the  bill  is  sustainable  on  the  general 
principles  of  equity,  independently  of  the  statute.  It  would,  indeed,  be  a  re- 
proach to  the  administration  of  justice,  if  a  debtor,  by  converting  his  estate 
into  choses  in  action  or  stocks,  or,  if  his  estate  consisted  of  such  property  as 
cannot  be  reached  by  an  execution,  he  should  be  able  to  hold  it  in  defiance  of 
his  creditors.  At  common  law,  an  equitable  estate  cannot  be  sold  on  execution ; 
but  who  ever  doubted  that  it  might  be  sold  by  a  decree  in  chancery?  And, 
in  the  case  of  Van  Ness  v.  Hyatt,  18  Pet.,  300,  the  supreme  court  say  that  an 
equitable  interest  in  personal  property  is  governed  by  the  same  rule.  Being 
satisfied  on  the  first  ground,  it  is  unnecessary  to  examine  this  one.  It  would 
not  be  difficult  to  show  that,  both  on  principle  and  authority,  the  second 
ground  is  sustainable.    The  demurrer  must  be  overruled. 

BURT  V.  KEYES. 
(Circuit  Court  for  Ohio:  1  Flippin,  61-73.    1861.) 

Statement  of  Facts. —  Henry  Keyes  was  a  partner  in  the  firm  of  Eeyes, 
White  &  Co.  The  firm  failed  on  the  8th  February,  1858,  and  on  the  28th  of 
the  month  Henry  Keyes  conveyed  all  his  property  to  his  two  sons,  Henry  and 
Elias,  giving  them  ten  years  to  pay  for  it.  The  bill  was  filed  by  judgment 
creditors  of  the  firm  to  have  this  deed  set  aside  as  fraudulent 

Opinion  by  Wilson,  J. 

The  two  important  inquiries  involved  in  the  case  are,  1st.  Was  the  sale  made 
by  Henry  Keyes  to  his  two  sons  on  the  2Sth  of  February,  1858,  a  fraudulent 
sale  as  to  his  creditors;  and  2d.  If  the  sale  was  fraudulent,  then  have  these 
complainants  any  prior  equities  over  the  other  creditors  of  Henry  Keyes  by 
virtue  of  this  proceeding  in  chancery,  or  do  his  creditors  all  stand  upon  equal 
footing  under  the  operation  of  the  seventeenth  section  of  the  act  of  the  Ohio 
legislature,  regulating  assignments,  passed  April  6,  1859?    YoL  56  Stat,  p.  225* 

§  604.    What  is  fravd^  and  when  it  may  be  presume 

Fraud  is  not  to  be  considered  as  a  simple  fact,  but  a  conclusion  to  be  drawn 
from  all  the  circumstances  of  the  case.  It  may  be  inferred  from  the  nature  of 
the  contract  itself,  or  from  the  condition  or  circumstances  of  the  parties.  The 
general  principle  is  well  settled  that  equity  will  give  relief  against  presumptive 
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frauds^  and  therein  will  go  further  than  courts  of  law,  where  fraud  must  be 
proved  and  not  presumed.  It  is  true  that  some  eminent  judges  have  said  that 
a  deed  cannot  be  fraudulent  unless  it  be  fraudulent  both  in  law  and  equity. 
But  it  was  the  clear  doctrine  of  Lord  Hardwicke,  and  of  the  English  court  of 
chancery  up  to  his  time,  that  there  are  many  instances  of  fraud  that  would  in 
equity  afifect  instruments  in  writing  concerning  lands,  of  which  the  law  could 
not  take  notice.  In  accordance  with  these  principles  a  great  number  and 
variety  of  modern  cases  have  been  decided  in  England  and  in  this  country,  and 
relief  afforded  in  equity,  where,  from  the  nature  of  the  transaction  and  situa- 
tion of  the  parties,  fraud  might  he  preeumed. 

§  605,  A  sale  under  the  cirouf/istances  held  to  be  fratuiulenl. 

What,  then,  were  the  circumstances  attending  the  sale  of  the  land  in  question 
on  the  28th  of  February,  1858,  and  what  was  the  relation  of  the  parties  in 
that  transaction  to  one  another  and  to  the  creditors  of  Henry  Keyes?  From 
the  bill,  answers,  and  the  mass  of  testimony  produced  at  the  hearing  of  the 
cause,  some  leading  facts  stand  out  as  prominent  as  they  are  in  themselves 
important. 

It  appears  that  for  some  time  previous  to  February,  1858,  Henry  Keyes  was  a 
partner  in  the  mercantile  firm  of  Keyes,  White  &  Co.,  doing  business  at  Beloit, 
in  the  state  of  Wisconsin.  The  individuals  comprising  that  firm  were  Ira 
White,  the  defendant  Keyes,  and  his  son  Martin  Keyes.  As  between  the 
partners  themselves,  Henry  Keyes  had  no  pecuniary  interest  in  the  profits  of 
the  concern,  but  entered  into  the  firm  to  give  it  credit  and  to  advance  the 
interest  of  his  son  Martin.  From  the  acknowledged  wealth  of  Henry  Keyes, 
the  firm  easily  obtained  credit  for  goods  purchased  to  a  large  amount,  so  that 
on  the  8th  of  February,  1858,  its  outstanding  liabilities  had  accumulated  to  the 
sum  of  $54,800.  On  that  day  the  concern  failed  and  made  an  assignment  of 
the  company's  assets  at  Beloit,  to  Edwin  E.  Wadswortb,  for  the  benefit  of  the 
creditors.  The  assignment  was  made,  and  the  proper  transfer  of  the  assets 
executed  by  all  the  partners,  including  Henry  Keyes.  It  is  not  a  little  singular 
that  the^testimony  of  Ira  White,  the  book-keeper  of  Keyes,  White  &  Co.,  and 
that  of  Wadsworth,  the  assignee,  though  full  in  other  respects,  does  not  dis- 
close the  character  or  amount  of  the  assets  that  passed  into  the  hands  of  the 
assignee.  It  was  within  the  next  twenty  days  after  the  assignment  of  the 
company's  property  that  Henry  Keyes  conveyed  all  his  unincumbered  real 
estate  in  Ohio  to  his  two  sons,  Elias  and  Henry  P.  Keyes,  and  the  sale  was 
made  upon  an  extended  credit,  running  through  a  period  of  ten  years. 

Henry  Keyes,  in  his  answer,  avers  that  in  consequence  of  his  impaired  eye- 
sight and  the  increasing  infirmities  of  old  age,  he  had  for  a  long  time  previous 
contemplated  some  arrangement  with  his  sons  by  which  he  should  be  relieved 
from  the  cares  incident  to  the  management  of  his  property.  And  he  says  the 
conveyance  made  by  him  on  the  28th  of  February  was  done  in  good  faith, 
and  without  reference  to  any  pecuniary  embarrassment  of  his  own,  or  that  of 
Keyes,  White  &  Co.  But  we  are  unable  to  reconcile  this  interpretation  of  the 
purpose  of  the  conveyance  with  the  necessary  consequences  of  the  transaction 
upon  the  rights  and  interests  of  creditors. 

It  clearly  had  the  effect  of  hindering  and  delaying  the  creditors  of  Keye?, 
White  &  Co.  in  the  collection  of  their  debts  from  the  only  responsible  member 
of  the  firm,  and  in  making  the  conveyance  Henry  Keyes  must  be  considered 
as  having  contemplated  the  legitimate  consequences  of  his  own  act  in  that  re- 
gard. So  far  as  the  rights  of  third  persons  are  concerned,  it  is  an  unwarrant- 
ed? 
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able  assumption  to  claim  that  the  chief  and  responsible  partner  knows  nothing 
of  the  affairs  of  the  partnership.  He  had  already  been  called  upon  to  adjust 
its  debts,  and  had  in  fact  pledged,  by  way  of  mortgage,  his  private  property 
for  the  payment  of  $20,000  of  the  liabilities  of  the  firm.  This  pecuniary  em- 
barrassment of  the  firm  of  Keyes,  White  &  Co.,  this  extension  of  the  payment 
of  $20,000  of  the  liabilities  which  had  become  due,  and  security  given  therefor, 
and  also  the  assignment  of  the  assets  of  the  firm  to  a  trustee  for  the  benefit 
of  creditors,  were  facts  known  to  all  the  parties  to  the  conveyance  (made  on 
the  28th  of  February,  1858),  when  the  deeds  were  executed. 

There  is  some  testimony  tending  to  show  that  no  change  of  possession  of 
this  property  was  had  after  the  alleged  sale,  and  that  Henry  Keyes  has  since 
that  time  had  the  sole  management  and  control  over  it.  But  from  a  just  view 
of  the  undisputed  facts  in  the  case,  thQ  fraudulent  sale  is  sufficiently  apparent, 
without  any  consideration  of  the  fact  of  the  vendor's  retaining  possession  or 
control  of  the  land.  It  is  perfectly  clear  from  all  the  circumstances  attending 
the  bargain  and  sale,  and  from  the  intimate  family  relation  of  the  parties  to 
the  transaction,  that  the  purpose  of  the  pretended  sale  was,  either  to  save  the 
property  of  Henry  Keyes  from  the  sacrifice  of  a  forced  sale  upon  attachment 
or  execution,  or  to  put  his  property  in  such  a  condition  as  to  enable  him  to 
coerce  a  compromise  with  his  creditors  on  terms  favorable  to  himself.  In 
either  view,  the  conveyance  must  be  declared  fraudulent  and  void.  We  come 
to  this  conclusion  with  less  reluctance,  since  it  appears  that  after  the  com- 
mencement of  this  suit,  the  parties  to  the  deed  have  themselves  abandoned  the 
sale,  and  canceled  the  securities  given  for  the  purchase  price. 

§  606,  Ohio  statute  as  to  sales  in  fraud  of  creditors. 

The  next  inquiry  is:  Have  these  complainants,  by  this  proceeding  in  equity, 
obtained  rights  in  or  liens  upon  the  property  in  question,  to  the  exclusion  of 
the  other  general  creditors  of  Henry  Keyes?  Or  do  all  of  his  creditors  stand 
upon  equal  footing,  under  the  operation  of  the  act  of  the  Ohio  legislature  of 
April  6,  1859?  The  seventeenth  section  of  the  state  law  provides  that  **  all 
transfers,  conveyances  or  assignments  made  with  the  intent  to  hinder,. delay  or 
defraud  creditors  shall  inure  to  the  equal  benefit  of  all  creditors  in  proportion 
to  the  amount  of  their  respective  claims,  and  the  probate  judge,  after  any 
such  transfers,  conveyance  or  assignment  shall  have  been  declared  by  a  court 
of  competent  jurisdiction  to  have  been  made  with  the  intent  aforesaid,  on  the 
application  of  any  creditor,  shall  appoint  an  assignee  accordmg  to  the  provis- 
ions of  this  act,  who,  upon  being  duly  qualified,  shall  proceed  by  due  course 
of  law  to  recover  possession  of  all  property  so  transferred,  conveyed  or  as- 
signed, and  to  administer  the  same  as  in  other  cases  of  assignments  to  trustees 
for  the  benefit  of  creditors." 

It  was  insisted  by  the  complainants'  counsel,  in  the  argument,  that  this  court 
is  not  to  be  governed  by  the  state  statute.  Firsts  because  this  is  a  suit  in 
equity,  and  therefore  not  within  the  provisions  of  the  thirty-fourth  section  of 
the  judiciary  act  of  1789;  and  second^  that  it  is  impossible  for  this  court  to  carry 
out  the  requirements  of  the  state  law,  and  hence  its  recognition  (as  binding 
authority)  would  oust  the  circuit  court  of  that  jurisdiction  of  suits  in  equity 
which  rightfully  belongs  to  it. 

§  607.  Wlhere  there  are  several  authorities  competent  to  hind  property  ^  it  is  for 
aU  purposes  hound  hy  the  one  first  attaching. 

The  legal  principle  involved  in  this  branch  of  the  case  is  of  great  practical 
importance  to  creditors  pursuing  remedies  against  fraudulent  debtors  in  Obio^ 
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ftnd  therefore  properly  demands  a  carefal  consideration.  The  question  here  is 
not  a  question  of  the  jurisdiction  of  this  court  over  the  subject-matter  of  the 
suit.  It  is  admitted  on  both  sides,  that,  by  this  proceeding  in  equity,  the  circuit 
court  of  the  United  States  for  the  northern  district  of  Ohio,  sitting  as  a  court 
of  chancery,  has  acquired  jurisdiction  over  the  land  alleged  to  have  been  fraud- 
ulently conveyed,  and  that  it  has  ample  power  to  declare  the  sale  fraudulent 
and  void.  Hence  those  adjudged  cases,  by  which  questions  of  jurisdiction 
merely  have  been  determined,  have  no  application  as  authority  in  the  case. 

The  case  of  Williams  v.  Benedict,  8  How.,  107,  was  where,  by  a  statute  of 
Mississippi,  it  was  provided  that  if  it  appeared  to  the  orphans'  court  of  the 
state  that  the  estat-e  of  a  deceased  person  was  insolvent,  it  was  made  the  duty 
of  that  court  to  direct  the  property  to  be  sold  by  the  executor  or  administrator, 
and  to  appoint  commissioners  to  audit  the  claims  of  creditors,  and  to  distribute 
the  proceeds  of  the  property  among  the  creditors  in  proportion  to  the  amount 
due  to  them  respectively.  That  case  was  taken  to  the  supreme  court  of  the 
United  States  (on  appeal)  by  the  administrator  of  an  estate  which  bad  been 
declared  insolvent  by  the  orphans'  court.  The  appellee  had  obtained  judgment 
against  the  administrator  in  the  United  States  court  for  the  northern  district 
of  Mississippi  before  the  adjudication  of  insolvency  by  the  orphans'  court,  and 
had  issued  execution  and  levied  on  property  upon  which  the  judgment  was  a 
lien  in  case  the  estate  was  solvent. 

Upon  a  bill,  filed  by  the  administrator  to  stay  proceedings  on  this  execution, 
the  judgment  creditor  insisted  that  the  estate  was  not  insolvent,  but  had  been 
squandered  by  the  administrator,  and  that  the  proceedings  in  the  orphans' 
court,  under  the  local  law,  were  no  bar  to  his  recovery  in  a  court  of  the  United 
States,  and  the  court  below  dismissed  the  bill  for  that  reason.  The  supreme 
court,  however,  reversed  the  decree,  and  in  doing  so  put  its  decision  on  the 
ground  that  the  jurisdiction  of  the  orphani  court  had  attached  to  the  assets^  and 
ihey  could  not  be  seized  by  process  of  a  court  of  another  jurisdiction.  So,  too, 
in  Wiswall  v.  Sampson,  14  How.,  52,  it  was  held  that  where  certain  lands  were 
in  the  possession  and  control  of  a  receiver,  appointed  by  the  court  of  chancery 
of  Alabama,  in  a  case  pending  before  it,  they  could  not  be  sold  by  a  marshal 
upon  execution  issued  out  of  the  circuit  court  of  the  United  States,  although 
the  judgment  on  which  process  issued  was  a  lien  upon  lands,  and  the  execution 
was  levied  before  the  receiver  obtained  actual  possession  of  the  property. 

These  decisions  of  the  supreme  court,  and  others  of  the  same  import,  are 
based  upon  the  familiar  doctrine  declared  by  Lord  Ellenborough  in  Payne  v. 
Drewe,  4  East,  523,  that  where  there  are  several  authorities  equally  competent 
to  bind  the  specific  property  of  a  party,  such  property  shall  be  considered  as 
effectually,  and  for  all  purposes,  bound  by  the  authority  which  first  actually 
attaches  upon  it,  or  obtains  control  over  it,  by  means  of  process  against  the 
proper  persons. 

The  bill,  in  this  case,  was  filed  on  the  11th  day  of  May,  1859.  The  judg- 
ments in  favor  of  the  complainants  (on  which  this  chancery  proceeding  is  pred- 
icated) were  recovered  in  August,  185S,  and  April,  1859,  during  all  which 
time  the  legal  title  to  the  land  in  question  was  in  Henry  P.  and  Elias  H.  Keyes, 
in  virtue  of  the  fraudulent  conveyance  made  on  the  28th  of  February,  1858. 
At  the  time  of  filing  the  bill,  no  court  of  competent  jurisdiction  had  declared 
the  conveyance  fraudulent.  The  rights  of  the  complainants  in  the  land  are 
therefore  determined  according  to  the  condition  of  the  parties  and  of  the  con- 
▼eyanoe  at  the  time  the  bill  was  filed. 
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§  608*  State  laws  are  rules  of  decision  for  United  States  courts  sitting  in 
trials  at  common  law^  but  not  in  equity. 

The  sale  and  conveyance  being  no\T  declared  fraudalent  and  void,  it  becomes 
necessary  to  determine  the  distribution  of  the  fund  to  accrue  from  a  resale  of 
the  land  under  an  order  of  court.  And  hence  the  question  arises:  Is  the  state 
law  to  be  regarded  as  the  rule  of  decision?  Or,  in  other  words,  does  the  local 
law  furnish  a  rule  of  property^  or  does  it  relate  merely  to  the  remedy  incident 
to  proceedings  under  the  statute  in  the  state  tribunals? 

By  the  thirty-fourth  section  of  the  judiciary  act  of  September  24,  1789,  it  is 
provided  that  the  ^'  laws  of  the  several  states,  except  where  the  constitution, 
treaties  or  statutes  of  the  United  States  shall  otherwise  require  or  provide, 
shall  bo  regarded  as  rules  of  decision  in  trials  of  common  law^  in  the  courts  of 
the  United  States,  in  cases  where  they  apply."  Were  this  the  trial  of  a  case 
of  common  law,  there  could  be  no  question  of  the  applicability  of  the  statute  of 
the  state,  as  furnishing  a  rule  of  decision  for  this  court.  But  the  circuit  court 
of  the  United  States,  sitting  in  chancery,  is  governed  by  the  principles  and 
usages  of  courts  of  equity  as  peculiar  to  themselves,  and  as  contradistinguished 
from  courts  of  common  law.  "  For,"  as  was  said  by  Judge  Story,  2  Sumn., 
405,  ''the  equity  jurisdiction  of  this  court  is  wholly  independent  of  the  local 
laws  bf  any  state,  and  is  the  same  in  its  nature  and  extent  in  all  the  states ; 
that  is,  it  is  the  same  in  its  nature  and  extent  as  the  equity  jurisdiction  of  En- 
gland, from  which  ours  is  derived,  and  is  governed  by  the  same  principles." 

The  same  doctrine  was  asserted  and  maintained  by  Mr.  Justice  Washington, 
in  the  case  of  McFarlane  v.  Griffith,  4  Wash.,  585.  That  was  a  proceeding  in 
chancery,  by  which  the  complainant  sought  relief  against  his  bond,  given  for 
the  purchase  of  land.  The  suit  was  against  the  assignee  of  the  bond,  who 
was  a  purchaser  for  a  valuable  consideration,  and  without  notice  of  any  equities 
between  the  original  parties.  The  statute  of  Pennsylvania  provided  that "  the 
assignee  of  a  bond  or  mortgage  for  a  valuable  consideration,  and  without  notice, 
should  stand  in  no  better  situation  than  the  assignor,  and  should  be  exposed  and 
subject  to  every  legal  and  equitable  defense  that  could  be  asserted  against  him." 
This  statute  was  intended  to  abrogate  the  well-settled  principle,  universally  rec- 
ognized in  courts  of  equity,  viz.:  That  against  a  bona  fide  purchase  for  a  val- 
uable consideration  paid,  and  without  notice  of  those  circumstances  which  form 
the  basis  of  the  plaintiff's  equity,  the  chancellor  will  take  no  step  and  grant  no 
relief  whatever. 

The  court  in  that  case  held  that  the  state  law  had  no  application  as  a  rule 
of  decision  for  the  federal  courts  sitting  in  chancery,  and  the  cause  was  decided 
without  regard  to  the  statute,  in  accordance  with  the  principles  recognized  and 
acted  upon  in  courts  of  equity.  So  in  Gaines  v.  Belf,  15  Pet.,  9,  it  is  declared 
that  the  federal  courts  having  equity  powers  are  bound  to  proceed  in  equity 
causes  according  to  the  principles,  rules  and  usagjs  which  belong  to  the 
courts  of  chancery,  as  contradistinguished  from  the  courts  of  common  law. 

These  decisions  have  their  foundation  in  the  principle  incorporated  into  the 
act  of  congress  of  May  8,  1792,  which  requires  'Hhe  mode  of  proceedings  in 
suits  in  equity  to  be  in  accordance  with  the  principles  and  usages  of  courts  of 
equity;"  and  the  supreme  court  of  the  United  States,  in  Suydam  v.  Broadnax, 
14  Pet.,  67,  have  gone  further,  and  declared  that  the  eleventh  section  of  the 
act  to  establish  the  judicial  courts  of  the  United  States  carries  out  the  consti- 
tutional right  of  a  citizen  of  one  state  to  sue  a  citizen  of  another  state  in  the 
circuit  court  of  the  United  States.    ^^It  was  certainly  intended  to  give  the 
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suitors  having  a  right  to  sue  in  the  circuit  court,  remedies  co-extensive  with 
those  rights."  And  (the  court  say)  these  remedies  would  not  be  so  if  any  pro- 
ceeding under  an  act  of  a  state  legislature,  to  which  a  plaintiff  was  not  a  party, 
exempting  a  person  of  such  state  from  suit,  could  bo  pleaded  to  abate  a  suit  ia 
the  circuit  court.  The  same  doctrine  is  again  maintained  by  the  supreme  court 
in  the  late  case  of  Green  v.  Creighton,  23  How.,  90. 

§  609.  How  far  a  state  statute  constitutes  a  riUe  of  'property. 

But  it  is  said  that  the  Ohio  statute  of  April  6,  1859,  operates  as  a  rule  of 
property,  and  for  that  reason  furnishes  a  rule  of  decision  for  this  court  in 
causes  of  equity  as  well  as  in  cases  at  common  law.  In  some  respects  and  ia 
certain  contingencies  this  claim  of  counsel  is  well  founded.  In  a  case  of  fraud* 
ulent  conveyance  (contemplated  by  the  statute),  if  the  state  courts  obtsiin  juris- 
diction of  the  subject-matter  of  the  transaction,  that  juristJiction  is  doubtless 
complete  and  effectual  for  all  purposes,  as  well  in  determining  the  rights  of 
creditors  as  in  carrying  out  the  remedies  provided  for  in  the  state  law,  wher« 
that  law  has  application.  And  wherever  that  jurisdiction  is  properly  obtamed 
by  the  state  courts,  and  the  assignee  appointed  by  the  probate  judge  acquires 
possession  and  control  of  the  fraudulent  debtor's  property,  he  has  unquestioned 
authority  to  dispose  of  it  and  give  a  title  that  will  be  good  and  sufficient  every- 
where. To  this  extent  the  state  law  may  be  regarded  as  furnishing  a  rule  of 
property.  But  further  than  this  it  has  no  etficiency,  as  a  rule  of  decision  for 
this  court  in  the  exercise  of  its  chancery  powers. 

§  610.  A  creditor  by  filing  his  bill  may  acquire  a  preference. 

By  the  well-settled  principles  and  long-established  usages  of  courts  of  equity, 
the  doctrine  is  plain  that  ^Hhe  vigilant  creditor,  pursuing  his  claiiu,  acquires  a 
preferable  equity  which  attaches  and  becomes  a  specific  lien  by  the  tiling  of 
bis  bill."  And  no  court  in  the  Union  has  maintained  this  doctrine  more  firmly 
than  the  supreme  court  of  Ohio.  6  O.  R,  156;  7  O.  R,  21 ;  13  id.,  198.  This 
preferable  equity  of  the  vigilant  creditor  is  a  right  as  well  defined  and  as  ex- 
clusive of  the  claims  of  other  creditors  as  is  the  right  secured  by  a  judgment 
lien  upon  the  debtor's  property. 

The  only  remaining  question  in  the  case  is,  shall  the  judgment  creditors  of 
Henry  Keyes,  who  are  made  defendants  in  this  suit,  be  admitted  with  the  com- 
plainants to  an  equal  participation  in  the  fundi  It  was  competent  for  the 
complainants  to  commence  and  prosecute  this  suit  for  the  joint  benefit  of  them- 
selves, and  all  and  any  portion  of  the  creditors  of  Henry  Keyes.  If  it  was 
their  purpose  to  seek  relief  for  creditors  other  than  for  themselves,  that  inten- 
tion should  have  been  manifested  by  suitable  averments  in  the  bill.  It  is  a 
right  of  an  antagonistic  defendant  to  have  all  the  material  facts  on  which  re- 
lief is  sought  specifically  set  forth  in  the  bill,  that  such  facts  may  be  admitted 
or  controverted  by  answer  and  testimony,  and  no  proofs  in  the  causa  will  be 
admitted  unless  secundum  allegata. 

The  bill  does  not  contain  any  averment  that  the  suit  is  brought  or  is  to  be 
prosecuted  for  the  benefit  of  other  creditors.  Lee  and  other  judgment  cred- 
itors of  Henry  Keyes  are  made  defendants,  and  the  bill  avers  their  interests 
and  rights  to  be  subject  and  subsequent  to  the  rights  and  equities  of  the  com- 
plainants. The  answers  of  the  defendants,  who  are  judgment  creditors,  can- 
not supply  this  defect,  and  thereby  make  an  issue  not  tendered  by  the  bill. 
We  are,  therefore,  of  opinion  that  tuese  defendants  have  acquired  no  prior 
equities  over  the  other  general  creditors  of  Henry  Keyes  by  this  suit. 

Hence,  the  fund  to  accrue  from  a  sale  of  the  land  in  question  must  be  appor- 
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tioned  and  applied  as  follows:  1st.  In  payment  of  the  taxable  costs  of  this 
suit.  2d.  In  payment  of  the  debt  desoribed  in  the  bill  as  due  the  complain- 
ants. 8d.  The  residae^  if  any,  to  be  apportioned  and  paid  to  all  the  other 
creditors  of  Henry  Keyes  in  proportion  to  the  amoant  of  their  respective 
claims,  according  to  the  requirements  of  the  Ohio  statute  of  April  6,  1859. 

6TRETTELL  v.  BALLOU. 
(Circuit  Court  for  Colorado:  8  McCraiy,  45-48;  9  Federal  Reporter,  256,  257.    1881.) 

§  61  !•  T/is  equity  jurisdiction  of  the  federal  courts  is  wholly  derived  from  the 
constitution  and  laws^  unaffected  by  state  statutes. 

Opinion  by  McCrabt,  J. 

It  has  long  been  settled  that  the  jurisdiction  of  the  circuit  courts  of  the 
United  States  in  equity  is  derived  from  and  defined  by  the  constitution  and  laws 
of  the  United  States;  that  it  is  the  same  in  all  the  states,  and  is  not  to  be  affected 
or  varied  by  the  various  statutes  of  the  states,  whereby  the  chancery  powers  and 
jurisdiction  of  state  courts  may  be  defined  and  regulated.  This  court  cannot, 
therefore,  look  to  any  state  legislation  as  the  source  of  its  jurisdiction  in  equity. 
In  Boyle  v.  Zacharie,  6  Pet.,  658,  Chief  Justice  Marshall,  speaking  for  the  su- 
preme court,  thus  stated  the  rule:  *'  And  the  settled  doctrine  of  this  court  is 
that  the  remedies  in  equity  are  to  be  administered,  not  according  to  the  state 
practice,  but  according  to  the  practice  of  courts  of  equity  in  the  parent  country, 
as  contradistinguished  from  that  of  courts  of  law,  suoject,  of  course,  to  the  pro- 
visions of  the  acts  of  congress,  and  to  such  alterations  and  rules  as,  in  the  exer- 
cise of  the  powers  delegated  in  those  acts,  the  courts  of  the  United  States  may 
from  time  to  time  prescribe.''  And  see,  to  the  same  effect,  Robinson  v.  Camp- 
bell, 8  Wheat.,  212;  United  States  v.  Howland,  4  Wheat.,  115;  Neves  v.  Scott, 
13  How.,  271;  Noonan  v.  Lee,  2  Black,  500;  Johnston  v.  Hoe,  1  McC:,  162.  It 
follows,  from  these  authorities,  that  unless  the  jurisdiction  of  this  court  can  be 
derived  from  the  constitution  and  laws  of  the  United  States  alone,  it  does  not 
exist 

Section  918  of  the  Bevised  Statutes  of  the  United  States  declares  that  the 
modes  of  proceeding  in  equity  causes  shall  be  according  to  the  principles,  rules 
and  usages  which  belong  to  courts  of  equity,  as  contradistinguished  from  courts 
of  law;  and  this  language  refers  to  the  principles,  rules  and  usages  by  which 
the  high  court  of  chancery  of  England  was  governed  at  the  time  the  judiciary 
act  was  passed. 

§  61 2.  The  holder  of  a  mere  possessory  interest  in  land  cannot  maintain  apo^ 
tition  for  partition. 

It  is  very  clear  that,  according  to  the  general  principles  of  equity  jurisprud- 
ence as  administered  in  England  at  the  time  of  the  passoge  of  the  judiciary  act, 
and  as  administered  by  courts  of  chancery  in  this  country,  except  where  a  dif- 
ferent rule  is  adopted  by  statute,  the  holder  of  a  mere  possessory  interest  in 
land,  and  not  having  title  thereto,  cannot  maintain  a  bill  for  partition.  Such 
a  bill  must  be  filed  by  one  having  title  to  a  portion  of  the  premises  sought  to 
be  partitioned.  Horncastle  v,  Cbarlesworth,  11  Simons,  Ch.,  314;  Williams  f» 
Wiggand,  53  III.,  233;  Boss  v.  Cobb,  48  III.,  111.  It  is  not  claimed  that  there 
is  any  act  of  congress  conferring  upon  this  court  jurisdiction  in  equity  of  a  bill 
for  partition  brought  by  the  owner  of  an  undivided  interest  in  a  mining  claim 
where  the  legal  title  to  the  real  estate  remains  in  the  United  States.  It  follows 
that  this  bill  must  be  dismissed  for  want  of  jurisdiction.    If  the  statutes  of  the 
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State  of  Colorado,  relied  npoa  by  coansel  for  complainant,  confer  jansdiotion 
npon  the  courts  of  the  state  in  a  case  of  this  character,  the  complainant  must 
resort  to  those  courts. 

§  61S.  Suit  against  conntj.— When  a  county,  duly  authorized,  issues  warrants  for  money 
payable  to  bearer,  and  a  bank  holds  them  for  good  consideration,  a  subsequent  state  law  taking 
away  the  suable  character  of  counties  impairs  the  obligation  of  the  contract,  and  is  therefore 
uucoustitutional,  and  will  be  no  bar  to  a  suit  by  the  bank  on  the  warrants  in  the  federal 
courts.     National  Bank  v.  Sebastian  Ck>unty,  5  Dill.,  416  (Ck)NST.,  §§  1903-4). 

§  014.  The  board  of  supervisors  of  a  county  in  Illinois  may  be  sued  in  a  federal  court,  not- 
withstanding the  law  of  tiie  organization  of  counties,  wliich  had  been  construed  by  the  su- 
preme court  of  Illinois  to  exempt  them  from  suit  except  in  the  county  circuit  courts.  Cowles 
V.  Mercer  County,*  7  Wall.,  118. 

g  615.  A  statute  of  Missouri  providing  that  all  actions  whatsoever  against  any  county  shall 
be  brought  in  the  circuit  court  of  such  county  does  not  deprive  the  federal  courts  of  jurisdic- 
tion, in  a  proper  case,  in  an  action  against  a  county  of  that  state.  Cunningham  v.  County  of 
Balls.*  1  Mca,  117. 

§  016.  State  insolyent  law.— An  order  issued  by  the  legislature  of  a  state  before  which  a 
debtor  has  applied  for  the  benefit  of  the  insolvent  act  of  the  state,  ordering  a  stay  of  all  proc- 
ess against  the  debtor  while  such  application  is  pending,  is  not  a  bar  to  an  action  against  the 
debtor  by  a  creditor,  resident  in  another  state,  in  the  circuit  court  of  the  United  States. 
Babcock  v.  Weston,  1  Oall.,  169. 

§  617.  The  state  laws  as  to  the  discharge  of  prisoners  from  custody  do  not  apply  to  pris- 
oners committed  by  United  States  authority  to  the  custody  of  a  sheriff.  McNutt  v.  Bland,  2 
How.,  9  (§§  873-880). 

g  618.  Penal  law  of  state.—  Under  a  Mississippi  statute,  a  sheriff  failing  to  pay  over  mon- 
eys collected  on  an  execution  was  liable  with  his  sureties  for  the  full  amount  collected,  with 
twenty-five  per  cent,  damages  and  interest  at  eight  per  cent,  the  same  to  be  recovered  upon 
motion  before  the  court  which  rendered  the  judgment  A  similar  proceeding  was  instituted 
in  the  circuit  court  against  a  marshal,  and  the  motion  was  granted.  On  error  it  was  held 
that  the  process  act  of  1828  adopted  the  statute  in  question,  to  oe  applied  in  the  federal  court 
so  far  as  to  authorize  a  judgment  by  motion  for  failing  to  pay  over  moneys  collected  for  the 
full  amount,  with  legal  interest ;  but  that  the  provision  giving  twenty-five  per  cent  damages 
was  a  penal  law  of  the  state  and  could  not  be  enforced  by  a  federal  court ;  hence  for  so  much 
the  judgment  could  not  stand.     Gwin  v.  Breedlove,*  2  How.,  2*9. 

g  619.  State  law  as  to  joinder  of  maker  and  indorser.— A  suit  was  brought  in  the  United 
States  circuit  court  for  Mississippi,  by  a  non-resident  plaintiff,  in  which  the  maker  and  in- 
dorser.  citizens  of  Mississippi,  were  joined  as  defendants.  This  was  to  satisfy  a  statute  of 
the  state  requiring  such  joinder,  which  had  been  adopted  as  a  rule  of  court  by  the  circuit 
judge.  Held,  that  the  statute  had  no  effect  in  the  United  States  court,  it  not  being  competent 
for  a  state  legislature  to  regulate  proceedings  in  or  to  increase  or  diminish  the  jurisdiction  of 
a  United  States  court.  It  could  not  give  jurisdiction  over  the  maker  because  of  the  excep- 
tion in  the  eleventh  section  of  the  judiciary  act,  forbidding  recovery  by  au  assignee  in  cases 
where  there  could  be  no  recovery  if  no  assignment  had  been  made ;  and  it  could  not  take 
away  the  jurisdiction  of  the  court  over  the  indorser.  Keary  v.  Farmers*  and  Merchants' 
Bank,*  16  Pet,  89. 

g  620.  State  law  as  to  Joint  and  several  liability.— By  a  statute  of  Mississippi  a  joint 
liability  on  a  note  is  made  a  joint  and  several  liability.  When  a  suit  was  begun  in  the  circuit 
court  for  Mississippi  against  several  parties  who  were  jointly  liable,  and  a  discontinuance  being 
entered  as  to  all  but  one,  judgment  was  rendered  against  him,  held,  that  the  case  was  governed 
by  the  local  statute,  and  the  judgment  was  valid.    Coffee  v.  Planters*  Bank,*  18  How.,  188. 

§  631.  The  United  States  cirenit  court  for  Illinois  adopts  the  remedies  authorized  in  the 
state  courts,  though  they  may  be  local  and  peculiar,  and  accordingly  will  issue  a  scire  faexoB 
on  a  mortf^age  under  the  statute  of  the  state.    Strachen  v.  Clyburn,*  8  McL.,  174. 

$  6S2.  Forcible  entry  and  detainer.— A  statute  was  passed  in  Illinois,  in  1874,  giving  the 
state  courts  jurisdiction  in  cases  of  forcible  entry  and  detainer.  Hdd,  that  this  is  a  civil  suit 
within  the  meaning  of  the  judiciary  act  of  1789,  and  in  proper  cases  the  federal  courts  have 
jurisdiction.     Wheeler  v.  Bates,*  6  Biss.,  88. 

g  6^6.  Discbarge  of  garulsbee.—  Where  a  party  was  summoned  as  a  trustee  in  Massachu- 
setts, m  the  circuit  court  for  that  district,  and  upon  his  disclosure  it  appeared  that  by  the  state 
statute,  as  interpreted  by  the  local  courts,  he  would  be  entitled  to  his  discharge,  he  was  dis- 
chaiged*    Peters  o.  Bogers,*  6  Mason,  665. 
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gll24.  Foreelosart  of  mortgage.*- A  state  statute  allowing  guardians  to  mortgage  the 
property  of  wards  provided  thAt  foreclosure  proceedings  should  be  begun  only  by  petition  to 
a  certain  state  court.  Held,  that,  notwithstanding  this  proviso,  a  mortgagee  in  a  proper  case 
may  file  his  petition  in  the  federal  court;  and  the  fact  that  the  subject-matter  of  this  suit  is 
real  property,  and  that  the  state  ought  to  have  controlling  authority  in  the  alienation  of  real 
estate  within  its  limits,  is  no  ground  of  distinction  between  this  and  other  similar  cases. 
Davis  V,  James,*  2  Fed.  R.,  618. 

g  625.  Miscellaneous.—  When  a  question  of  jurisdiction  is  decided  by  a  state  court  of  gen- 
eral jurisdiction,  the  same  question  cannot  be  raised  in  the  federal  courts  by  the  same  parties, 
though  it  is  within  the  }X>wer  of  the  court  to  investigate  the  point  and  see  if  the  decision  is 
correct.    Moch  v.  Virginia  Fire  &  Mar.  Ins.  Co.,  10  FVsd.  R.,  709  (g§  501-507). 

§  626.  On  a  bill  in  equity  to  restrain  the  defendants  from  building  a  bridge  over  the  Connecti- 
cut river  between  Saybrooke  and  Lynu,  it  was  held  that  the  Connecticut  being  a  public  river 
at  this  poiut,  this  court  had  jurisdiction  of  the  suit,  although  the  erection  of  the  biidge  was 
authorized  by  the  Connecticut  legislature.    Baird  v.  Shore  Line  R'y  Co.,  6  Blatch.,  27<5. 

g  627.  A  federal  court  is  not  limited  in  its  jurisdiction  by  a  statute  passed  by  the  legislature 
of  a  state  declaring  that  *' settlements  made  in  the  county  court  shall  he  prima  facie  evidence 
in  favor  of  the  accounting  party,"  as  this  statute  is  not  a  rule  of  evidence,  but  a  declaration 
of  the  force  and  effect  of  the  judicial  decree  in  the  county  court  approving  the  settlement. 
Polliam  V.  Pulliam,  10  Fed.  R.,  27. 

5.  Extent  of^    When  Once  Attached;  Auxiliary  Proceedings. 

SlTMMABT—  BiU  of  revivor,  g  688.—  Creditor's  bill  in  aid  of  judgment,  g  62».—  Hearing  third 
parties  irrespective  of  citizenship,  when  necessary,  ^  630. —  Bill  involving  new  matters  not 
an  auxiliary  bill^  g§  601,  662.—  Creditor's  bill  in  circuit  court  not  auxiliary  to  suit  in  dis- 
trict court,  §  633. 

g  628.  The  federal  court  has  jurisdiction  of  a  bill  brought  by  an  administrator  to  revive  a 
suit  abated  by  death,  without  regard  to  the  citizenship  of  the  administrator.  Clarke  v, 
Matthewson.  gg  634,  636. 

g  629.  A  creditor's  bill  filed  in  aid  of  an  unsatisfied  execution  is  a  continuation  of  the  orig- 
inal suit,  and  the  jurisdiction  of  the  court  is  not  affected  by  a  change  of  residence  subsequent 
to  the  institution  of  the  suit,  and  before  the  filing  of  the  creditor's  bilL  Hatch  v.  Dorr, 
gg  686.  637. 

g  6^0.  In  a  cause  in  which  jurisdiction  depends  upon  the  citizenship  of  the  parties,  if  the 
rights  and  interests  of  third  parties  become  involved,  and  no  state  court  could  give  relief 
without  a  conflict  of  jurisdiction,  the  federal  court  will  grant  such  third  parties  a  hearing. 
Irrespective  of  their  citizenship,  so  far  as  to  protect  their  rights  and  interests,  and  no  farther. 
Conwell  V.  Canal  Co.,  ^g  638-642. 

g  681.  A  bill  in  equity  cannot  be  deemed  a  proceeding  incidental  to  a  suit  formerly  begun, 
when  it  involves  the  decision  of  new  matters  and  between  different  parties.     Ibid. 

g  682.  When  in  the  course  of  a  suit  in  the  circuit  court  for  dissolution  of  a  partnership,  a 
supplemental  bill  was  filed  bringing  in  a  third  party,  charging  him  with  collusion  with  de- 
fendant and  seeking  from  him  the  specific  performance  of  a  contract,  this  was  an  original 
bill  and  not  a  supplemental  proceeding  of  which  the  court  could  take  jurisdiction  Irrespective 
of  citizenship.     Myers  v.  Dorr,  §g  643-647. 

g  668.  The  circuit  court  has  no  jurisdiction  to  entertain  a  creditor's  bill  filed  in  that  court 
in  aid  of  a  decree  obtained  in  the  district  court,  when  all  parties  are  citizens  of  the  same 
state.    Winter  r.  Swinburne,  gg  648-650. 


[NOTBS.— See  gg  651-677.] 


CLARKE  V.  MATTHEWSON. 
(13  Petere,  164r-17&    1838.) 


Opinion  by  Mb.  Justiob  Story. 

Statement  of  Facts. —  This  is  the  case  of  an  appeal  from  the  circait  court 
of  the  district  of  Rhode  Island.  The  original  caase  was  a  bill  in  equity 
brought  by  Willard  W.  Welmore,  deceased,  a  citizen  of  Connecticut,  against 
the  defendants,  Henry  Matthewson  and  others,  all  citizens  of  Rhode  Island, 
for  an  account  upon  certain  transactions  set  forth  in  the  bill,  and  with  a  prayer 
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for  general  relief.  After  the  caose  was  at  issue  apon  the  bearing,  it  was,  by 
agreement  of  the  parties,  ordered  by  the  court  to  be  referred  to  a  master  to 
take  an  acconnt;  and  pending  the  proceedings  before  the  master,  the  intestate 
died.  Administration  upon  his  estate  was  duly  taken  out  by  the  present 
plaintiff,  John  H.  Clarke,  in  the  state  of  Bhode  Island;  the  laws  of  Ehode 
Island  requiring  that  no  person  not  a  resident  of  the  state  should  take  out 
letters  of  administration ;  and  also  making  such  administration  indispensable  to 
the  prosecution  and  defense  of  any  suit  in  the  state,  in  right  of  the  estate  of 
the  intestate.  Clarke  filed  a  bill  of  revivor  in  the  circuit  court,  in  June,  1834, 
in  which  be  alleged  himself  to  be  a  citizen  of  Bhode  Island,  and  administrator 
of  Wetmore,  against  the  defendants;  whom  he  alleged,  also,  to  be  citizens  of 
the  same  state.  So  that  it  was  apparent  upon  the  face  of  the  record,  that  the 
bill  of  revivor  was  between  citizens  of  the  same  state.  Upon  motion  of  the 
defendants,  at  the  ^November  term  of  the  circuit  court,  A.  D.  1835,  the  court 
ordered  the  bill  of  revivor  to  be  dismissed  for  want  of  jurisdiction;  and  from 
this  decretal  order,  the  present  appeal  has  been  taken  by  the  appellant. 

The  case,  as  it  was  decided  in  the  circuit  court,  is  reported  in  2  Sumner,  262, 
268;  and  the  ground  of  dismissal  was,  that  the  bill  of  revivor  was  a  suit  be- 
tween citizens  of  the  same  state.  The  judiciary  act  of  1789,  ch.  20,  §  11  (1 
Stats,  at  Large,  78),  confers  original  jurisdiction  upon  the  circuit  courts  of  all 
snits  of  a  civil  nature  at  common  law  and  in  equity,  where  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  $500,  and  the  United  Slates  are  plaintiffs  or 
petitioners,  or  an  alien  is  a  party;  or  the  suit  is  between  a  citizsn  of  the  state 
where  the  suit  is  brought,  and  a  citizen  of  another  state.  If,  therefore,  the 
present  had  been  an  original  bill  brought  between  the  present  parties,  it  is  clear 
that  it  could  not  have  been  maintained;  for, although  the  plaintiff  could  sue  in 
autre  droits  and  as  administrator  of  a  citizen  of  another  state,  yet  the  suit  would 
be  deemed  a  controversy  between  him  and  the  defendants,  and  not  between 
his  intestate  and  the  defendants.  This  is  the  necessary  result  of  the  doctrine 
held  by  this  court  in  Chappedelaine  v.  Dachenaux,  4  Cranch,  306,  and  Childress 
V.  Emory,  8  Wheat.,  642. 

§  634*  A  bill  (ff  revivor  is  a  continuation  of  the  original  euit^  and  an  admin^ 
istrator  may  file  it  although  a  oUizen  of  the  same  state  with  respondent  (a) 

The  circuit  court  treated  the  present  case  as  falling  within  the  same  predicar 
ment.  In  this  we  are  of  opinion  that  the  court  erred.  The  bill  of  revivor 
was,  in  no  just  sense,  an  original  suit,  but  was  a  mere  continuation  of  the  orig- 
inal suit  The  parties  to  the  original  bill  were  citizens  of  different  states,  and 
the  jurisdiction  of  the  court  completely  attached  to  the  controversy;  having  so 
attached,  it  could  not  be  devested  by  any  subsequent  events;  and  the  court  had 
a  rightful  authority  to  proceed  to  a  final  determination  of  it.  If,  after  the 
commencement  of  the  suit,  the  original  plaintiff  had  removed  into  and  become 
a  citizen  of  Rhode  Island,  the  jurisdiction  over  the  cause  would  not  have  been 
devested  by  such  change  of  domicile.  So  it  was  held  by  this  court  in  Mor- 
gan's Heirs  v.  Morgan,  2  Wheat.,  230,  297;  and  Mollan  v.  Torrance,  9  Wheat., 
637;  and  Dunn  v.  Clarke,  8  Pet.,  1. 

The  death  of  either  party,  pending  the  suit,  does  not,  where  the  cause  of 
action  survives,  amount  to  a  determination  of  the  suit.  It  might  in  suits  at 
common  law,  upon  the  mere  principles  of  that  law,  have  produced  an  abatement 
of  the  suit,  which  would  have  destroyed  it.    But  in  courts  of  equity,  an  abate- 

(a)  RerenlDg  Clarke  v.  Hatthewson,*  2  Sunm.,  S8S. 
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ment  of  the  sail  by  the  death  of  a  party  has  always  been  held  to  have  a  very 
diffcrc^nt effect;  for  such  abatement  amounts  to  a  mere  saspension,  and  not  to  a 
determination  of  the  suit.  It  may  again  be  put  in  motion  by  a  bill  of  revivor, 
and  the  proceedings  being  revived,  the  cause  proceeds  to  its  regular  determina- 
tion as  an  original  bill.  The  bill  of  revivor  is  not  the  commencement  of  a 
new  suit,  but  is  the  mere  continuation  of  the  old  suit.  It  is  upon  a  ground  some- 
what analogous,  that  the  circuit  courts  are  held  to  have  jurisdiction  in  cases  of 
cross-bills,  and  injunction  bills,  touching  suits  and  judgments  already  in  those 
courts;  for  such  bills  are  treated  not  strictly  as  original  bills,  but  as  supple- 
mentary or  dependent  bills,  and  so  properly  within  the  reach  of  the  court,  al- 
though the  defendant  (who  was  plaintiff  in  the  original  suit)  lives  out  of  the 
jurisdiction.  A  very  strong  application  of  the  doctrine  is  to  be  found  in  the 
case  of  Dunn  v.  Clarke,  8  Pet.,  1,  where  an  injunction  bill  was  sustained, 
although  all  the  parties  were  citizens  of  the  same  state;  the  original  judgment, 
under  which  the  defendant  in  the  injunction  bill  made  title  as  the  representa- 
tive  in  the  realty  of  the  deceased,  having  been  obtained  by  a  citizen  of  another 
state  in  the  same  circuit  court. 

§  635.  The  judiciary  act  of  1789  crmstrusd  to  authorize  the  bringing  of  a  hill 
of  revivor  by  an  administrator  without  regard  to  cittzenship. 

But  if  any  doubt  could,  upon  general  principles,  be  entertained  upon  this  sub- 
ject, we  think  it  entirely  removed  by  the  thirty-first  section  of  the  judiciary 
act  of  1789,  ch.  20.  That  section  provides  that  where,  in  any  suit  pending  in  the 
courts  of  the  United  States,  either  of  the  parties  shall  die  before  final  judgment, 
the  executor  or  administrator  of  such  deceased  party,  who  was  plaintiff,  peti- 
tioner or  defendant,  in  case  the  cause  of  action  doth  by  law  survive,  shall  have 
full  power  to  prosecute  or  defend  any  such  suit  or  action  until  final  judgment, 
and  that  the  defendant  shall  be  obliged  to  answer  thereto  accordingly ;  and  the 
court  before  whom  the  cause  is  depending  is  empowered  and  directed  to  hear 
and  determine  the  same,  and  to  render  judgment  for  or  against  the  executor  or 
administrator,  as  the  case  may  require.  Other  auxiliary  provisions  are  made 
to  carry  this  enactment  into  effect.  Now  in  this  section,  congress  manifestly 
treat  the  revivor  of  the  suit,  by  or  agamst  the  representative  of  the  deceased, 
as  a  matter  of  right,  and  as  a  mere  continuation  of  the  original  suit;  without 
any  distinction  as  to  the  citizenship  of  the  representative,  whether  he  belongs 
to  the  same  state  where  the  cause  is  depending,  or  to  another  state.  Of  the 
competency  of  congress  to  pass  such  an  enactment  under  the  constitution,  no 
doubt  is  entertained.  The  present  case  falls  directly  within  its  purview;  and 
we  are,  therefore,  of  opinion  that  the  decree  of  the  circuit  court,  dismissing  the 
bill  of  revivor,  ought  to  be  reversed,  and  the  cause  remanded  to  the  circuit 
court  for  further  proceedings. 

I  take  this  opportunity  of  adding  that  I  fully  concur  in  all  the  reasoning  of 
this  court  on  this  subject.  After  the  decision  had  been  made  in  the  circuit 
court,  upon  more  mature  reflection,  I  changed  my  original  opinion;  and  upon 
my  expressing  it  in  the  circuit  court,  and  upon  the  suggestion  of  the  judges  of 
that  court,  the  case  has  been  brought  here  for  a  final  determination.  I  hope 
that  I  shall  always  have  the  candor  to  acknowledge  my  errors  in  a  public  man- 
ner whenever  I  have  become  convinced  of  them. 
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HATCH  V.  DOBB. 
(Gixcait  Court  Cor  Mfohigan:  4  McLean,  112,  118.    1846.) 

Opinion  by  the  Court. 

Statement  of  Faots. —  Tiiis  is  a  oreditor's  bill  for  discovery,  filed  upon  a 
judgment  obtained  in  this  court  in  January,  1845,  against  Dorr;  and,  an  execu- 
tion having  been  issued  on  the  judgment,  was  returned  nvila  bona.  The  bill 
is  filed  in  aid  of  the  execution;  S.  N.  Bendrick  is  made  a  defendant  as  the 
trustee  of  Dorr.  The  complainant  was  a  citizen  of  the  state  of  New  York 
at  the  time  the  suit  at  law  was  commenced,  but  before  the  return  of  the  execu* 
tion  by  the  marshal  he  removed  into  this  state.  To  the  bill  there  is  a  general 
demurrer,  which  assigns  for  cause  of  demurrer  that  the  court  has  not  jurisdic- 
tion of  the  case,  as  the  complainant  abandoned  his  citizenship  in  New  York, 
and  is  now  a  resident  of  Michigan,  where  the  defendant  resides. 

§  636.  A  creditor* 8  bill  in  aid  of  an  execution  is  a  continuation  of  the  suit  eti 
laWj  not  an  original  proceeding. 

This  is  not  an  original  suit.  ^^  Original  bills  are  those  which  relate  to  some 
matter  not  before  litigated  in  the  court  by  the  same  persons,  standing  in  the 
same  interests."  ^^  Bills  not  original  are  those  which  relate  to  some  matter 
already  litigated  in  the  court  by  the  same  persons,  and  which  are  an  addition 
to  or  continuance  of  an  original  bill,  or  both."  According  to  this  definition,  a 
creditor's  bill  is  the  continuation  of  the  former  controversy,  so  far  as  the  fruits 
of  the  judgment  are  concerned.  The  complainant  asks  the  aid  of  the  court  to 
reach  the  assets  of  the  defendant  so  as  to  be  made  liable  to  his  judgment,  which 
assets  have  been  secreted  or  fraudulently  assigned  to  defeat  the  judgments 
An  injunction  bill  is  said  not  to  be  an  original  bill,  as  it  sets  up  some  matter  of 
equity  against  the  plaintiff's  claim,  of  which  he  could  not  avail  himself  at  law. 
In  that  case,  as  in  this,  equitable  considerations  are  inquired  into  in  the  one 
case  to  carry  the  judgment  into  effect,  and  in  the  other  to  prevent  the  plaintiff 
from  availing  himself  unjustly  of  a  legal  advantage. 

§  637.  A  change  of  residence  pending  the  suit  does  not  oust  jurisdiction. 

If  the  case  before  us  be  not  an  original  suit,  but  the  extension  of  a  former 
controversy,  the  change  of  residence  by  the  plaintiff  cannot  affect  the  jurisdio* 
tion  of  the  court.  8  Pet.,  1;  2  Wheat.,  290;  4  Mason,  360;  5  Cranch,  288.  It 
is  well  settled  that,  where  jurisdiction  of  the  court  has  once  attached,  no  change 
of  residence  by  the  parties  will  oust  that  jurisdiction. 

CONWELL  V.  WHITE  WATER  VALLEY  CANAL  COMPANY. 
(Circuit  Court  for  Indiana:  4  BisseU,  ld(^206.    1808.) 

Opinion  by  MoDonald,  J. 

Statement  of  Facts. —  This  is  a  suit  in  equity.  The  defendants  have  de- 
murred to  the  bill.  And  the  question  to  be  decided  is  whether  the  demurrer 
ought  to  be  sustained.  In  support  of  the  demurrer,  several  objections  to  the 
bdl  are  urged.  The  principal  point  insisted  on,  however,  is  that  this  court  has 
no  jurisdiction  to  hear  and  determine  the  causa  Our  attention  will  be  chiefly 
directed  to  this  objection. 

The  bill  states  that  the  complainant  is  a  citizen  of  Indiana,  and  that  the  de* 
fendants,  The  White  Water  Valley  Canal  Company,  and  The  Connersville 
Hydraulic  Company,  and  the  White  Water  Valley  Railroad  Company,  are  all 
Indiana  corporations.    There  are  twelve  other  defendants  to  the  bill;  and  as  to 
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their  citizenship,  the  bill  is  silent.  Under  these  circamstances,  it  is  obvioas 
that  our  jurisdiction  of  this  case  as  arising  from  the  jurisdiction  of  the  parlies 
to  the  bill  cannot  be  sustained.  Counsel  for  the  complainant,  indeed,  admit 
this;  but  they  contend  that  there  are  other  facts  in  the  case  which  support  oar 
jurisdiction.  Whether  this  is  so^  must  be  determined  by  the  allegations  in 
tho  bill.     It  will,  therefore,  be  necessary  here  to  state  the  substance  of  the  bilL 

The  bill  charges  that,  for  many  years  past,  the  complainant  has  been,  and 
still  is,  the  owner  of  large  tracts  of  land  lying  along  "White  Water  river,  in 
Indiana,  and  is  thereby  entitled  to  the  use  of  the  water  of  that  stream,  in  its 
natural  flow  past  and  through  said  lands;  that  this  right  had  existed  in  him, 
and  in  those  under  whom  he  holds,  for  sixty  years  past;  that  before  the  year 
1842,  the  state  of  Indiana  constructed  a  canal  along  the  valley  of  said  river 
past  and  through  said  lands,  and,  by  means  of  feeder  dams  in  the  river,  di- 
verted the  water  from  its  natural  flow  through  said  lands  and  to  and  by  certain 
mills  thereon,  of  which  the  complainant  is,  and  long  has  been,  the  owner;  that 
the  state  constructed  said  canal  for  the  purpose  of  navigation  only,  and  water 
power  to  propel  machinery  was  only  an  incident  thereto;  that  the  landed  and 
riparian  proprietors,  among  whom  was  the  complainant,  who  transferred  to  the 
state  the  right  to  locate  the  canal  on  their  lands  respectively  and  to  divert 
the  water  of  the  river  as  aforesaid  into  said  canal,  did  so  on  condition  that  the 
canal  should  be  forever  used  for  navigation ;  that  bj'  the  terms  of  those  trans- 
fers, a  non-user  of  the  canal  for  purposes  of  navigation  would  revest  all  the 
rights  so  transferred  in  the  donors;  that  in  the  year  1842,  the  state  transferred 
all  its  interest  in  said  canal  to  the  defendant.  The  White  Water  Yalley  Canal 
Company;  that  this  company  has  long  since  ceased  to  use  the  canal  for  par- 
poses  of  navigation,  and  now  appropriates  its  waters  solely  to  the  purposes  of 
propelling  machinery;  that  all  the  defendants  in  combination  have  increased 
the  height  of  a  certain  feeder  dam  on  the  river,  whereby  the  flow  of  water 
through  the  complainant's  lands  and  to  his  mills  has  been  much  decreased  as 
compared  with  its  flow  when  the  canal  was  used  for  navigation ;  that  the  de- 
fendants have  entered  into  divers  fraudulent  combinations  and  contracts 
relating  to  the  canal  and  its  water  power  in  order  to  perpetuate  the  wrongs 
complained  of;  and  that,  by  reason  of  the  premises,  the  defendants  have  lost 
all  right  to  the  canal,  its  water  power  and  privileges,  and  the  same  have  re- 
verted to  the  complainant  and  the  other  liparian  proprietors  on  said  river. 

The  bill  further  charges  that  after  said  transfer  by  the  state,  on  the  2d  of 
February,  1855,  one  Henry  Vallette,  to  whom  the  White  Water  Valley  Canal 
Company  was  then  largely  indebted,  filed  his  bill  in  equity  in  this  court  against 
that  company,  charging  said  indebtedness,  praying  that  other  creditors  of  the 
company  might  be  allowed  to  join  him  in  that  proceeding,  and  asking  that  an 
account  should  be  taken  and  a  receiver  appointed  to  control  the  concern  for 
his  benefit.  The  bill  avers  that  a  receiver  was  appointed  accordingly,  and  an 
account  ordered  to  bo  taken;  that  a  final  decree  was  rendered  against  the 
company  in  favor  of  Yallette  and  others,  includmg  the  present  complainant, 
Abraham  Conwell;  that  the  said  suit  is  still  pending  in  this  court;  that  the 
defendant,  Hamlin,  is  the  receiver,  and  has  the  possession  of  the  property  of 
the  company;  and  that,  as  such  receiver,  he  has  made  a  fraudulent  lease  for 
the  term  of  ninety-nine  years  renewable  forever  to  the  defendant.  The  Con- 
nersville  Hydraulic  Company.  The  bill  fails  to  state  in  what  respect  said  lease 
is  fraudulent,  or  whether  it  was  made  under  an  order  of  this  court. 

The  bill  prays  that  said  feeder  dam  be  abated;   that  the  defendants  be 
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enjoined  from  keeping  it  up  or  increasing  its  height;  and  that  they  be  required 
to  permit  the  water  to  pursue  its  natural  channel  in  the  river. 

Thus  have  we  attempted  to  state  as  much  of  the  bill  as  will  throw  any 
light  on  the  question  of  jurisdiction.  To  attempt  more  would  bo  a  serious 
labor,  as  the  bill  fills  thirty-six  printed  pages.  Under  this  state  of  facts,  the 
question  is.  Can  this  court  take  jurisdiction  of  the  case  without  regard  to  the 
citizenship  of  the  parties? 

§  838.  As  a  general  rule  the  jurisdiction  of  federal  courts  depends  on  the 
citizenship  of  the  parties. 

In  most  cases  in  this  court  the  jurisdiction  depends  on  the  citizenship  of  the 
parties.  The  reason  of  this  is,  that  the  second  section  of  the  third  article  of 
the  national  constitution,  and  the  eleventh  section  of  the  judiciary  act,  give  to 
this  court  jurisdiction  of  suits  between  citizens  of  different  states.  And  it  fol- 
lows that,  in  all  cases  falling  within  these  provisions,  the  pleadings  must  show 
that  the  plaintiff  and  defendant  are  citizens  of  different  states.  And,  though 
most  of  the  suits  in  this  court  must  be  subject  to  this  general  rule,  yet  there 
are  many  exceptions  to  it.  Thus  in  revenue  cases,  and  copyright  and  patent 
right  cases,  and  in  many  others,  the  jurisdiction  depends  on  the  subject-matter 
of  the  suit,  and  not  on  the  citizenship  of  the  parties. 

§  C39.  Where  the  proceedings  liappen  to  affect  the  interests  of  other  persons^ 
they  may  frequently  be  brought  into  court  irrespective  of  their  citizenship. 

So,  too,  in  many  instances  where  the  jurisdiction  originally  depends  on  the 
citizenship  of  the  parties,  if  the  proceedings  happen  to  affect  the  interests  of 
other  persons  not  original  parties,  the  latter  may  often  be  brought  before  the 
court  and  made  parties  irrespective  of  their  citizenship.  Thus,  for  example,  if 
a  judgment  be  rendered  in  this  court  between  parties  whose  citizenship  gave 
the  jurisdiction,  and  if  any  circumstances  afterwards  arise  entitling  some  third 
party  to  have  such  judgment  modified  or  enjoined,  he  may,  in  many  instances, 
maintain  a  bill  for  that  purpose  in  this  court  without  reference  to  his  citizen- 
abip.  This  rule  arises  from  the  necessity  of  the  case,  and  to  prevent  a  failure 
of  justice.  For,  since  when  a  court  has  once  obtained  jurisdiction  of  a  cause, 
St  cannot  suffer  any  other  court  to  disturb  its  proceedings  or  interfere  with 
property  in  its  custody,  a  party  aggrieved,  if  he  could  not  be  heard  in  the  court 
where  the  judgment  was  rendered  or  in  which  the  property  is  held,  would  be 
without  redress. 

This  rule  is  illustrated  by  the  case  of  The  Ohio  &  Mississippi  R  Co.  v.  Fitch, 
20  Ind.,  499.  In  that  case  the  railroad  was  in  the  hands  of  a  receiver  appointed 
by  this  court  Fitch  had  obtained  a  judgment  in  a  state  court  against  the 
company;  and  he  attempted  to  procure  its  satisfaction  by  a  process  of  garnish- 
ment against  the  receiver  in  the  court  which  rendered  his  judgment.  And  it 
was  held  that  this  could  not  be  done;  and  that  his  only  remedy  was  to  apply 
to  this  court  either  for  leave  to  sue  the  receiver,  or  for  an  order  on  the  receiver 
to  pay  the  judgment.  Thus,  as  be  bad  no  remedy  in  a  state  court,  he  could 
apply  for  redress  in  this  court,  irrespective  of  his  citizenship.  So  in  the  case 
of  Freeman  v.  Howe,  24  How.,  450  (§§  255-260,  supra),  it  was  held  that  where, 
by  virtue  of  mesne  process  of  attachment  issued  out  of  a  national  court,  the 
marshal  levied  on  property  not  subject  to  the  attachment,  but  belonging  to  a 
stranger,  the  stranger  could  not  maintain  replevin  for  the  property  in  a  state 
court,  but  must  seek  redress  in  the  court  which  issued  the  process,  without 
regard  to  the  citizenship  of  the  parties.  In  the  recent  case  of  The  Minnesota 
R  Co.  V.  The  St.  Paul  E.  Co.,  2  Wall.,  609,  it  was  held  that  when  a  bill  in 
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equity  is  necessary  to  have  a  construction  of  the  orders,  decrees  and  acts  of  a 
United  States  court,  the  bill  is  properly  filed  in  such  court,  as  distinguished 
from  any  state  court;  and  that  it  may  be  entertained  in  such  national  court, 
even  though  the  parties  filing  it  would  not,  for  want  of  proper  citizenship,  be 
entitled  to  proceed  by  original  bill  of  any  kind  in  a  court  of  the  United  States. 
That  was  a  case  in  wliicb,  like  the  present,  the  property  in  question  was  in  the 
hands  of  a  receiver  appointed  by  a  national  court.  And  Mr.  Justice  Miller,  in 
delivering  the  opinion,  said  ^'  that,  in  contemplation  of  law,  this  property  is 
still  in  the  hands  of  the  receiver  of  the  court.  If  in  the  hands  of  a  receiver  of 
the  circuit  court,  nothing  can  be  plainer  than  that  any  litigation  for  its  posses- 
sion must  take  place  in  that  court,  without  regard  to  the  citizenship  of  the 
parties.  .  .  .  The  question  is  not  whether  the  proceeding  is  supplemental 
and  ancillary  or  is  independent  and  original,  in  the  sense  of  the  rules  of  equity 
pleading;  but  whether  it  is  supplemental  and  ancillary  or  is  to  be  considered 
entirely  new  and  original,  in  the  sense  which  this  court  has  sanctioned,  with 
reference  to  the  line  which  divides  the  jurisdiction  of  the  federal  courts  from 
that  of  the  state  courts.  No  one,  for  instance,  would  hesitate  to  say  that,  ac- 
cording to  the  English  chancery  practice,  a  bill  to  enjoin  a  judgment  at  law  is 
an  original  bill  in  the  chancery  sense  of  the  word.  Yet  this  court  has  decided 
many  times  that  when  a  bill  is  filed  in  the  circuit  court  to  enjoin  a  judgment  of 
that  court,  it  is  not  to  be  considered  as  an  original  bill,  but  as  a  continuation 
of  the  proceeding  at  law;  so  much  so,  that  the  court  will  proceed  in  the  in- 
junction suit  without  actual  service  of  the  subpoena  on  the  defendant,  and 
though  he  be  a  citizen  of  another  state,  if  he  was  a  party  to  the  judgment  at 
law." 

§  640.  General  rule  as  to  granting  a  hearing  to  strangers  to  a  suit  irrespective 
of  citizenship. 

From  the  decisions  above  referred  to  and  several  others  made  by  the  courts 
of  the  United  States,  we  venture  to  deduce  the  following  general  rule:  In  a 
cause  over  which  a  national  court  has  acquired  jurisdiction  solely  by  reason  of 
the  citizenship  of  the  parties,  if  the  rights  and  interests  of  third  persons  should 
become  complicated  with  the  litigation,  either  as  to  the  original  judgment  or 
any  property  in  the  custody  of  the  court,  or  any  abuse  or  misapplication  of  its 
process;  and  if  no  state  court  has  power  to  guard  and  determine  those  rights 
and  interests  without  a  conflict  of  authority  with  the  national  court,  the  latter 
court  will,  from  the  necessity  of  the  case,  and  to  prevent  a  failure  of  justice^ 
give  such  third  persons  a  hearing  irrespective  of  their  citizenship,  so  far  as  to 
protect  their  rights  and  interests  relating  to  such  judgment  or  property,  and  as 
to  correct  any  abuse  or  misapplication  of  its  process,  and  no  farther. 

§  641.  A  biU  in  equity  is  not  an  incident  to  a  suit  formerly  begun^  when  ii 
involves  the  decision  (fnevo  matters  and  between  different  parties. 

Now  the  question  is,  does  the  case  at  bar  fall  within  this  rule?  If  so,  we 
have  jurisdiction  of  it;  otherwise,  not 

So  far  as  the  question  of  jurisdiction  is  concerned,  the  substance  of  the  case 
made  by  the  bill  is,  that  this  court  undoubtedly  had  jurisdiction  of  the  original 
case  of  Vallette  against  The  White  Water  Valley  Canal  Company,  by  reason  of 
the  citizenship  of  the  parties;  that  this  court  now  has  the  legal  custody  of  said 
canal  and  its  appurtenances,  including  the  feeder  dam  in  question;  that  the 
right  to  maintain  the  canal  and  the  feeder  dam  and  to  divert  the  water  from 
the  complainant's  lands  and  mills  has  been  forfeited;  that  the  complainant  has 
now  the  right  to  the  natural  flow  of  the  water  in  the  stream  past  his  lands 
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and  milb;  and  that  this  court  ought,  therefore,  to  abate  said  dam,  and  to  re- 
strain all  the  defendants  (including  the  receiver)  from  any  longer  diverting  the 
water  from  its  natural  flow  in  the  river. 

On  the  case  thus  made  on  paper  several  points  are  suggested: 

First.  It  is  certain  that  no  state  court  can  interfere  with  the  possession  of 
the  property  in  the  custody  of  this  court. 

Second.  It  is  equally  certain  that  any  attempt  on  the  part  of  the  complain- 
ant, Con  well,  to  exercise  the  acknowledged  common  law  right  of  peaceably 
abating  a  nuisance,  would,  if  exerted  on  the  feeder  dam  in  question  while  the 
same  is  in  the  custody  of  this  court,  be  a  contempt  of  its  authority  which  might 
be  followed  by  severe  punishment. 

Third.  It  is  also  clear  that  the  bill  proposes,  not  only  to  enforce  the  pro- 
tection of  rights  and  interests  relating  to  the  property  in  the  custody  of  the 
court,  but  it  proposes,  as  an  indispensable  prerequisite  to  the  enforcement  of 
those  rights  and  interests,  to  litigate  a  new  and  important  question — one  not 
involved  in  the  original  suit  between  Vallette  and  The  White  Water  Valley 
Canal  Company  —  namely,  whether  the  right  to  divert  water  from  its  natural 
flow  in  the  stream  for  use  of  the  canal  has  not  been  forfeited  by  the  perver- 
sion of  the  canal  from  the  purposes  of  navigation  to  those  of  machinery. 

Fourth.  It  is  furthermore  certain  that  the  bill  proposes  to  confine  the  litiga- 
tion of  this  new  and  important  question,  not  to  the  original  parties  to  the  bill 
filed  by  Yallette,  but  chiefly,  if  not  wholly,  to  the  new  parties  introduced  by 
Con  weirs  bill,  all  of  whom  —  complainant  and  defendants  —  are  citizansof  In- 
diana; or,  at  least,  none  of  whom  appear  to  be  "citizens  of  ditferent  states." 

F/lh.  It  is  evident  that  without  litigation  of  this  new  and  important  ques- 
tion of  forfeiture,  and  without  a  decision  of  it  in  favor  of  the  complainant, 
there  is  nothing  stated  in  the  bill  on  which  any  relief  could  be  decreed. 

And  upon  all  these  points  it  seems  to  us  that  there  is  no  ditficulty  touching 
the  question  of  jurisdiction,  except  upon  that  relating  to  the  forfeiture.  None 
of  the  cases  to  which  we  have  referred  —  none  which  we  have  found  in  the  ad- 
judication of  the  United  States  courts  —  go  the  length  of  holding  jurisdiction 
of  a  question  like  this. 

On  the  contrary,  the  case  of  Dunn  v.  Clarke,  8  Pet.,  1,  is  strongly  against 
the  jurisdiction  in  the  case  at  bar.  In  that  case  Graham,  a  citizen  of  Virginia, 
bad  recovered  against  Clarke  and  others  a  judgment  in  ejectment,  in  the 
United  States  circuit  court  for  the  district  of  Ohio.  The  defendants  to  the 
ejectment  suit  were  citizens  of  Ohio.  Graham  afterwards  died,  and  Dunn,  a 
citizen  of  Ohio,  became  his  executor.  Subsequently,  Clarke  and  his  co-defend- 
ants filed  a  bill  in  equity  in  the  same  court  against  Dunn,  to  obtain  a  decree 
for  the  conveyance  of  the  land  in  controversy,  and  praying  an  injunction  of 
the  judgment  in  ejectment  All  the  parties  to  this  bill  were  citizens  of  Ohio, 
and  it  became  a  question  whether  the  court  had  jurisdiction  of  the  case.  In 
the  opinion  delivered  on  the  question  it  is  said:  *^ No  doubt  is  entertained  by 
the  court,  that  jurisdiction  of  the  case  may  be  sustained,  so  far  as  to  stay  exe- 
cution on  the  judgment  at  law^  ...  Of  the  action  at  law,  the  circuit 
court  had  jurisdiction;  and  no  change  in  the  residence  or  condition  of  the 
parties  can  take  away  a  jurisdiction  which  has  once  attached.  If  Graham  had 
lived,  the  circuit  court  might  have  issued  an  injunction  to  his  judgment  at  law, 
without  a  personal  service  of  process,  except  on  his  counsel;  and  as  Dunn  is 
his  representative,  the  court  may  do  the  same  thing  as  against  hioL    The  in- 
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junction  bill  is  not  considered  an  original  bill  between  the  same  parties  as  at 
law^  But  if  other  parties  are  made  in  the  bill,  and  different  interests  involved, 
it  must  be  considered,  to  that  extent  at  least,  an  original  bill;  and  the  juris- 
diction of  the  court  must  depend  upon  the  citizanship  of  the  parties.  In  the 
present  case,  several  persons  are  made  defendants  who  were  not  parties  to 
the  suit  at  law,  and  no  jurisdiction  as  to  them  can  be  exercised  by  this  or  the 
circuit  court.  But  as  there  appear  to  be  matters  of  equity  in  the  case  which 
may  be  investigated  by  a  state  court,  this  court  think  it  would  be  reasonable 
and  just  to  stay  all  proceedings  on  the  judgment,  until  the  complainants  have 
time  to  seek  relief  in  a  state  court." 

We  are  not  aware  that  the  authority  of  this  case  of  Dunn  v.  Clarke  has  ever 
been  questioned.  In  several  respects  it  is  very  analogous  to  the  case  at  bar; 
and  it  is  identical  with  it  in  regard  to  the  bringing  forward  of  new  and  im- 
portant matter,  not  involved  in  the  original  cause,  to  be  litigated  b<)tween 
new  parties,  all  citizens  of  the  same  state.  It  decides  that,  so  far  as  such  new 
matters  and  new  parties  are  concerned,  the  bill  must  be  deemed  "entirely  new 
and  original  in  the  sense  "  which  the  supreme  court  of  the  United  States  "  has 
sanctioned  with  reference  to  the  line  which  divides  the  jurisdiction  of  the 
federal  courts  from  that  of  the  state  courts;"  and  that,  so  far  as  it  is  to  be 
deemed  a  new  and  original  bill,  there  can  be  no  jurisdiction  unless  the  parties 
are  citizens  of  different  states.  In  the  case  in  8  Peters,  1,  the  new  matter  was 
a  claim  for  a  specific  performance  of  an  unexecuted  contract  for  the  convey- 
ance of  the  land;  in  the  present  case  the  new  matter  is  a  claim  that  the  right 
to  divert  the  water  into  the  canal  was  forfeited,  and  that  the  right  to  the 
natural  flow  of  the  water  in  the  river  has  reverted  to  the  complainant.  In  that 
case  several  new  parties  were  brought  before  the  court;  in  the  present  case 
there  are  fifteen  defendants  to  the  new  bill,  only  two  of  whom  were  parties  to 
the  original  suit.  In  the  former  case  it  was  proposed  to  obtain  an  injunction 
of  a  judgment  at  law,  which,  having  been  the  very  matter  and  result  of  the 
original  litigation,  was  in  no  sense  new  matter,  and  was  therefore  temporarily 
enjoined;  but  in  the  present  case  it  is  proposed  to  enjoin  the  maintenance  of  a 
feeder  dam,  a  thing  which,  so  far  as  appears,  was  neither  directlj'  nor  indirectly 
involved  in  the  original  litigation.  In  that  case  the  court  denied  all  jurisdic- 
tion over  the  question  of  a  conveyance  of  the  land  in  controversy;  and  if,  in 
the  question  before  us,  we  feel  bound  by  the  authority  of  that  case,  we  must 
decline  all  jurisdiction  to  hear  and  determine  whether  the  forfeiture  mentioned 
in  the  bill  has  been  incurred,  and  what  consequences  would  legally  follow.  In- 
deed the  present  is  a  stronger  case  against  the  jurisdiction  of  the  court  thao 
was  that  of  Dunn  v,  Clarke. 

§  642.  TAs  possession  of  property  hy  a  receiver  pending  a  suit  in  the  federal 
court  will  not  prevent  the  determination  in  the  state  court  of  t/ie  rights  of  other 
parties  in  the  property. 

It  may,  however  be  urged  that,  in  the  last-named  case,  the  parties  had  a  com- 
plete remedy  for  a  speci^c  performance  by  way  of  a  conveyance  of  the  land 
in  controversy,  in  a  suit  in  a  state  court;  and  that  here,  according  to  the  case 
above  cited  from  20  Indiana,  409,  the  complainant  can  have  no  remedy  in  any 
of  the  Indiana  courts.  To  the  truth  of  this  latter  assertion  we  cannot  assent. 
In  the  case  in  20th  Indiana,  the  court  suggest  that  the  party  aggrieved  might 
obtain,  from  the  national  court  in  which  the  original  suit  was  pending,  leave  to 
sue  the  receiver  in  a  stale  court,  and  might  then  sue  in  a  state  court  accord- 
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ingly.  In  the  present  case,  if  the  complainant  bad  leave  to  sue  the  receiver 
in  a  state  court,  it  is  pretty  clear  that  he  could  join  all  the  other  defendants 
in  such  suit  without  any  leave  from  us. 

But  as  there  may  be  some  doubt  concerning  the  wisdom  of  said  suggestion 
of  the  supreme  court  of  Indiana,  we  are  disposed  to  put  the  reason  of  our  de- 
cision on  another  ground,  namely,  that  we  see  no  difficulty  in  the  way  of  test- 
ing, in  a  state  court,  the  principal  questions  raised  in  this  bill.  It  is  true  that 
no  state  court  would  be  justified  in  disturbing  the  receiver's  possession  of  the 
canal  property  while  the  original  suit  of  Yallette  against  the  White  Water 
Canal  Company  is  pending.  But  that  possession,  as  a  matter  of  litigation,  is 
merely  incidental  to  the  main  matters  presented  by  this  bill  for  adjudication. 
Those  main  matters,  we  repeat,  are  the  questions  whether  there  has  been  a 
transfer  by  the  complainant  of  the  right  to  use  water  in  the  canal,  on  condition 
that  it  be  used  for  navigable  purposes;  whether  that  condition  has  been 
broken,  and  whether  the  right  to  the  natural  flow  of  the  water  past  the  lands 
and  mills  of  the  complainant  has  consequently  vested  in  him.  Let  these  ques- 
tions be  settled  and  the  question  of  the  possession  by  the  receiver  will  be  one 
of  little  moment.  And  can  there  be  any  doubt  that  these  questions  may  all  be 
settled  by  a  state  court  without  interfering  with  the  jurisdiction  of  this  court 
over  the  original  case  of  Yallette  v.  The  White  Water  Valley  Canal  Company! 
A  complaint  under  the  Indiana  code  of  procedure  to  establish  the  complain- 
ant's rights  under  the  alleged  forfeiture,  tiled  against  the  principal  defendants 
to  the  present  bill,  would  fully  present  all  these  questions;  and  a  decree  settling 
the  question  of  those  rights,  and  operating  in  personam^  would  not,  so  far  as 
we  can  see,  interfere  at  all  with  our  jurisdiction,  and  would,  it  is  presumed,  be 
respected  by  this  court  so  far  as  it  should  become  our  business  to  take  any 
notice  of  them.  Even  should  a  state  court  in  such  a  proceeding  finally  deem 
that  the  water  in  question  ought  no  longer  to  be  drawn  into  the  canal,  but,  on 
the  contrary,  be  permitted  to  take  its  natural  course  along  the  river,  past  Mr. 
Conweirs  farms  and  milts,  this  court,  on  that  fact  being  duly  brought  to  its 
attention,  would  no  doubt  pursue  such  a  course  as  to  avoid  all  collision  with 
the  state  courts,  and  would  lend  its  aid  to  the  promotion  of  justice  between  all 
the  parties  interested. 

Thus  while  we  deny  that,  so  long  as  the  original  litigation  is  pending,  any 
state  court  could  operate  on  the  possession  of  the  property  in  the  hands  of  the 
receiver,  or  even  make  an  order  to  abate  the  feeder  dam  or  restrain  repairs  on 
it^  we  do  not  hesitate  to  say  that  a  state  court  might,  without  interfering  with 
this  court,  try  the  question  of  forfeiture  and  settle  all  the  rights  of  the  com- 
plainant set  forth  in  this  bill. 

Mr.  Justice  Davis,  of  the  supreme  court,  concurs  with  me  in  this  opinion. 
The  bill  is  dismissed  for  want  of  jurisdiction. 

MYERS  V.  DORR. 
(Circuit  Court  for  Vermont:  18  Blatchfonl,  32-81.    1870.) 

Statkmkut  of  Facts. —  Myers  filed  a  bill  against  Dorr  for  a  dissolution  of  a 
partnership  and  for  an  account.  lie  was  a  citizen  of  Ohio  and  the  defendant 
resided  in  Vermont.  He  afterwards  filed  an  amended  and  supplemental  bill, 
seeking  to  make  the  Sutherland  Falls  Marble  Company  a  defendant,  and  requir- 
ing that  company  to  fulfil  a  contract  it  had  made  to  furnish  marble  to  the 
firm,  and  charging  that,  colluding  with  Dorr,  it  bad  refused  to  do  so  since  the  ap- 
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pointroent  of  a  receiver  in  the  case.  The  Marble  Company  appeared  specially 
and  pleaded  to  the  jarisdiction  that  it  was  a  Massachusetts  corporation,  and 
was  not  chartered  by  nor  found  in  Yerniont.  There  was  a  replication  to  this 
plea.    The  cause  was  heard  as  to  the  Marble  Company. 

Opinion  by  Woodbcff,  J. 

The  single  question  presented  by  the  pleadings  in  this  suit  as  now  broaght 
before  us,  is  whether  the  facts  alleged  by  the  Sutherland  Falls  Marble  Com- 
pany in  their  plea  are  proved.  The  complainant  has  thought  proper,  by  reply- 
ing to  the  plea,  to  put  its  averments  in  issue. 

§  643.  A  replication  to  a  plea  in  equity  admita  ita  sufficiency  in  form  and 
substance. 

The  rule  is  elementary  and  is  well  settled,  that,  when  a  complainant  in 
equity,  instead  of  setting  down  the  defendant's  plea  for  argument  to  test  its 
sufficiency,  elects  to  reply  thereto,  denying  the  facts  alleged,  he  admits  its  suffi- 
ciency both  in  form  and  substance  as  a  defense  to  all  the  matter  of  the  bill 
to  which  it  is  pleaded,  and  that  if  the  facts  shall,  upon  the  proofs  taken,  be 
found  established,  the  bill  must  be  dismissed  (Story*s  Eq.  PI.,  §  697;  Gallagher 
V.  Roberts,  1  Wash.,  320;  Hughes  v.  Blake,  6  Wbeat.,  453;  Rhode  Island  v. 
Massachusetts,  14  Pet.,  210,  257);  and  this  must  be  done  without  reference  to 
any  equity  arising  from  other  facts  stated  in  the  bill.  There  is  no  occasion  to 
discuss  the  evidence.  The  proofs  taken  to  sustain  the  allegations  of  the  plea 
are  uncontradicted  by  any  evidence  produced  on  the  part  of  the  complainant. 
Indeed,  we  do  not  understand  the  counsel  for  the  complainant  to  claim  that 
those  facts  are  not  established.  The  plea  is  to  the  jurisdiction  of  the  court 
over  the  defendant  corporation.  By  replying,  the  complainant  admits  the 
sufficiency  of  the  facts  alleged  to  support  the  plea.  The  allegations  of  the  plea 
are  proved,  that  is  to  say,  it  is  proved  that  the  corporation  was  not  organized 
for  the  sole  purpose  of  quarrying  marble  in  Vermont,  and  has  property  with- 
out that  state ;  and  that  it  has  never  had  or  adopted,  or  acted  under,  any  charter 
granted  by  the  legislature  of  that  sUite,  and  is  not  a  citizen  of  that  state,  but, 
on  the  contrary,  is  a  corporation  organized  and  established  within  and  by  the 
laws  of  the  state  of  Massachusetts  only. 

§  644.  A  corporation  has  no  citizenship  outside  the  stats  in  which  it  is  ere- 
(Ued. 

It  is  quite  too  late  to  insist  that  the  residence  or  citizenship  of  a  director  or 
stockholder  of  a  corporation  in  another  state  than  that  by  which  it  was  created 
changes  or  affects  its  citizenship.  Whatever  was  formerly  held  on  that  subject 
to  the  contrary,  it  is  now  well  settled  that  a  corporation  can  have  no  citizen- 
ship or  inhabitancy  out  of  the  state  wherein  it  was  created;  and  this  has  be- 
come too  familiar  to  require  that  we  should  refer  to  the  numerous  modern  cases 
to  that  effect.  We  might,  therefore,  with  great  propriety,  stop  here,  and  say 
the  defendant  has  established  the  plea,  and  is,  therefore,  entitled  to  a  decree 
dismissing  the  bill.  The  discussion,  upon  the  hearing,  had  a  much  broader 
ran(ye.  The  counsel  for  the  complainant  treated  the  hearing  as  if  it  were  upon 
a  demurrer  to  the  plea,  insisting  that  the  facts  alleged  therein  and  proved  did 
not  show  a  want  of  jurisdiction,  and  that,  in  considering  that  question,  the 
court  should  regard  every  fact  alleged  in  the  bill,  which  the  plea  does  not  deny, 
as  true.  What  we  have  above  said  is  in  direct  denial  that  the  complainant  is 
at  liberty  to  raise  any  question  touching  the  sufficiency  of  the  plea.  But  if  we 
should  pursue  the  subject,  and  consider  the  views  urged  upon  as,  the  result  to 
the  complainant  must  be  the  same. 
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§  645.  Juj^diction  of  United  States  courts  wer  corporations. 

The  defendant  is  a  corporation  created  by  or  under  the  laws  of  the  state  of 
Massachusetts,  and  has  no  other  residence  or  inhabitancy.  The  judiciary  act  of 
1789,  §  11  (1  U.  8.  Stat,  at  Large,  78),  is  express,  that  no  civil  suit  shall  be 
brought  before  a  circuit  or  district  court,  against  an  inhabitant  of  the  United 
States,  by  any  original  process,  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ.  In 
respect  to  the  question  of  jurisdiction,  a  corporation  is  to  be  treated  pro  hac  vice 
as  a  natural  person.  Clarke  t>.  N.  J.  Steam  Nav.  Co.,  1  Story,  631 ;  Day  v. 
Newark  Ind.  E.  Co.,  1  Blatch.,  628.  Such  corporation  cannot  be  found  out  of 
the  state  wherein  it  is  created,  within  the  meaning  of  the  statute,  and  be  served 
by  or  throngh  its  officers.  Pomeroy  v.  The  N.  Y.  &  N.  H.  R  Co.,  4  Blatch., 
120.  To  the  general  rule  declared  by  the  statute,  see  Toland  v.  Sprague,  12 
Pet.,  300;  Picquet  v.  Swan,  5  Mason,  35;  Richmond  v.  Dreyfous,  1  Sumn.,  131, 
and  the  other  cases  cited  above;  and  the  case  of  Minnesota  Co.  v.  St.  Paul  Co., 
2  Wall.,  609,  relied  upon  by  the  complainant  as  creating  an  exception,  affirms 
the  general  rule.  And  yet  here  the  Sutherland  Falls  Marble  Company  is  sued 
and  required  to  answer  in  the  district  of  Vermont.  The  circuit  court  of  that 
district  has  no  jurisdiction  to  compel  that  corporation  to  appear  and  answer, 
and  the  repeated  decisions  of  the  supreme  court,  that  no  decree  can  be  pro- 
nounced which  shall  affect  the  rights  of  a  party  who  is  out  of  the  jurisdiction, 
show  that  no  decree  can  be  pronounced  against  this  defendant.  Story  v.  Liv- 
ingston, 13  Pet.,  359;  Coiron  w.  Millaudon,  19  How.,  118;  Shields  v.  Barrow, 
17  How.,  130;  Northern  Ind.  R  Co.  w.  Mich.  Cent.  R.  Co.,  15  id.,  233;  Barney 
t?.  Baltimore  City,  6  Wall.,  280  (§§  1221-25,  infra). 

§  646.  A  purchaser  pendente  lite  does  not  become  a  necessary  parti/  to  the  suit. 

In  order  to  sustain  the  jurisdiction,  the  counsel  for  the  complainant  insists 
that  the  Sutherland  Falls  Marble  Company  have,  since  this  suit  commenced, 
purchased  the  interest  of  the  defendant  D.>rr  in  the  contract  with  them;  and 
this  is  claimed  to  be  a  submission  to  the  jurisdiction,  and  to  make  them  sub- 
stantially parties  to  the  suit.  In  the  first  place,  the  fact  alleged  is  not  proved, 
and  we  are  constrained  so  to  find,  upon  the  evidence.  In  the  next  place,  if 
proved,  it  could  not  affect  the  question.  A  purchaser  pendente  lite  may  be  said 
to  submit  to  the  jurisdiction,  but  in  this  sense  only  —  he  purchases  subject  to 
the  litigation;  but  the  litigation  may  proceed  without  noticing  his  purchase, 
and  he  does  not,  by  such  purchase,  become  a  necessary  party.  If  the  court 
have  not  jurisdiction  of  him,  he  cannot  be  compelled  to  come  in  as  a  party. 
And,  once  more,  it  is  claimed  to  be  essential  to  the  rights  of  the  complainant, 
and  to  the  protection  of  the  business  now  in  the  hands  of  the  receiver,  and  its 
successful  prosecution,  that  the  complainant  should  have  the  relief  against  the 
Marble  Company  sought  by  the  supplemental  bill.  A  short  answer  might  be 
given  to  this.  The  complainant  or  the  receiver  must  seek  that  relief  in  a  court 
having  jurisdiction  of  the  party  against  whom  it  is  sought.  The  circumstance 
that  such  relief  would  be  beneficial  to  the  parties,  and  prevent  incidental  loss 
to  them,  pending  the  prosecution  of  the  original  bill,  will  not  warrant  or  create 
any  extension  of  the  power  of  the  court. 

§  647.  When  in  a  suit  for  the  dissolution  of  a  partnership  a  supplemental  hill 
was  filed  bringing  in  a  third  party  and  seeking  from  him  the  specific:  performance 
of  a  contract^  this  was  not  a  supplemental  proceeding  of  which  tlte  court  had  juris- 
diction irrespective  of  citizennhip. 

We  forbear  to  remark  upon  the  extraordinary  character  of  the  whole  case 
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now  before  as,  in  which  a  complainant  who  has  commenced  a  suit  to  dissolve 
a  copartnership  and  adjast  its  affairs  with  his  partner,  seeks,  by  what  he  calls 
a  supplemental  bill,  to  compel  a  third  party,  who  has  no  interest  in  the  copart- 
nership, specifically  to  perform  an  agreement  made  with  the  firm;  and  that  is 
just  what  is  nought  against  this  defendant.  As  to  him  the  bill  is,  in  every  jast 
sense,  an  original  bill.  If  the  complainant  can  maintain  such  a  suit  upon  the 
contract  in  question,  he  must  prosecute  it  where  the  court  has  jurisdiction,  and 
the  attempt  to  unite  it  with  a  controversy  with  his  partner  touching  their  co- 
partnership affairs  cannot  avail  anything.  And  so,  also,  the  receiver  of  the 
copartnership  property,  if,  in  virtue  of  his  receivership,  he  can  sue  on  the  con- 
tract, or  if  he  can  maintain  a  suit  for  its  specific  performance,  must  prosecute 
it  elsewhere.  Arguing  that  it  is  important  that  this  court  should  have  juris- 
diction of  this  defendant,  in  order  to  do  full  justice  and  protect  all  parties, 
will  not  avail  to  confer  jurisdiction  where  the  limitation  imposed  by  statute 
and  settled  by  adjudication  forbids  its  exercise. 

We  have  referred  to  the  nature  of  the  suit  for  the  purpose  of  adding  that 
the  case  of  Minnesota  Co.  v.  6t  Paul  Co.,  2  Wallace,  609,  touches  no  question 
here  discusseil.  There  a  suit  was  rightly  brought  and  was  decided,  the  court 
having  jurisdiction  of  the  parties,  a  decree  was  made,  it  was  found  that  certain 
orders  made  in  execution  of  the  decree  were  invalid  by  reason  of  a  change  ia 
the  jurisdiction  of  the  court,  and  that  further  adjudication  was  necessary  ia 
order  to  the  execution  of  the  decree  and  the  disposal  of  the  property  in  the 
hands  of  the  receiver,  and  it  was  held  that  a  bill  supplemental  in  its  nature, 
filed  in  order  to  carry  the  prior  decree  into  execution  and  administer  the  prop- 
erty, was  to  be  regarded,  not  as  an  original  suit,  but  as  a  continuation  of  tiie 
former  suit,  and  that,  as  no  other  court  could  execute  that  decree  and  make 
due  administration  of  the  property,  the  power  of  the  court  to  act  was  not  un- 
paired by  the  fact  that  persons  who  had  acquired  interests  in  the  property  or 
questions  were  citizens  of  the  same  state  as  the  complainant  in  such  last-named 
bill;  and  the  court  refer  to  cases  in  which  a  person  acquiring  rights  as  purchaser 
under  a  decree  is  regarded  as  a  party  having  a  right  to  proceed  in  continua- 
tion of  the  suit,  so  far  as  to  protect  his  rights,  irrespective  of  any  question 
touching  his  citizenship.  In  a  recent  case  (Jones  v.  Andrews,  10  Wallace,  327; 
§§  883-886,  infra\  the  supreme  court  have  gone  so  far  as  to  hold,  that,  where 
a  judgment  has  been  recovered  in  a  suit  in  the  circuit  court,  and  the  judgment 
creditor  is  proceeding  in  that  court,  by  the  process  of  garnishment,  against  an 
alleged  debtor  of  the  defendant  in  the  judgment,  such  debtor  may  file  a  bill 
supplemental  or  ancillary  to  his  defense,  to  protect  himself  against  a  compul- 
sory proceeding  duly  instituted  to  compel  him  to  pay,  showing  by  such  bill  a 
just  and  equitable  defense;  and  the  necessity  of  making  the  creditor  not  re- 
siding in  the  district  a  party  will  not  defeat  such  ancillary  suit.  And  in  Free- 
man V.  Howe,  24  How.,  450  (§§  255-260,  aupra),  where  a  suit  had  been  duly 
commenced  in  the  federal  court  by  attachment  of  property,  and  while  the  same 
was  in  the  possession  of  the  marshal,  it  was  taken  from  him  by  process  of  re- 
plevin issued  by  the  state  court  at  the  suit  of  a  third  party,  the  court  not  only 
held  that  such  interference  with  the  custody  of  the  marshal  was  illegal,  but 
declare  that  a  bill  of  equity  might,  in  such  case,  be  filed  by  the  plaintiff  in  the 
federal  court,  against  the  plaintiff  in  the  replevin  suit,  notwithstanding  both 
were  citizens  of  the  same  state.  These  cases  proceed  upon  the  ground,  that, 
where  the  federal  court  is  proceeding  in  the  due  exercise  of  its  jurisdiction,  it 
has  power  to  regulate  and  control  its  own  judgments,  and  carry  them  into  ex- 
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ecatioD,  and  power  to  maintain  it8  own  jurisdiction,  and  protect  either  plaintiff 
or  defendant  therein,  in  respect  of  the  subject-matter  thus  lawfully  within  its 
jurisdiction,  and,  by  an  ancillary  suit,  to  call  in  parties  for  those  purposes, 
whether  their  citizenship  would  have  authorized  ah  original  suit  against  them 
by  the  plaintiff  in  such  ancillary  proceeding  or  not.  The  present  is  no  such 
case.  Here  the  original  suit  was  for  the  dissolution  of  a  copartnership,  and 
the  adjustment  of  the  rights  of  the  complainant  and  Dorr.  In  that  the  Mar- 
ble Company  had  no  interest,  and  they  have  done  nothing  to  prevent  that  suit 
from  proceeding  to  its  termination  according  to  its  intent  and  purpose.  The 
cause  of  action  against  the  Marble  Company  is  its  refusal  to  perform  a  contract 
made  with  the  firm,  and  the  decree  sought  is  the  s[)ecific  perrormance  of  that 
contract.  To  grant  the  relief  might  be  useful  to  the  parties  to  the  original 
bill,  but  it  has  no  legal  connection  with  the  cause  of  action  therein,  and  is  in 
no  sense  necessary  to  the  full  exercise  of  the  jurisdiction  of  the  court.  It  is 
not  in  any  sense  a  continuation  of  the  original  suit,  but  an  attempt  to  add  a 
new  cause  of  action  against  a  new  party. 

This  bill  must  be  dismissed  as  to  the  defendants,  the  Sutherland  Falls  Mar- 
ble Company,  with  costs. 

WINTER  t>,  SWINBURNE. 
(Circuit  Court  for  Wisconsin:  8  Federal  Reporter,  49-57.    1881.) 

Opinion  by  Dyer,  D.  J. 

Statement  of  Facts. —  In  eflfect  this  is  an  application  for  an  attachment  of 
certain  of  the  defendants  for  contempt,  because  of  their  refusal  to  submit  to 
examination,  on  oath,  before  a  master,  pursuant  to  an  interlocutory  decree 
heretofore  entered  in  this  cause. 

It  appears  that  in  1880  a  money  decree  was  recovered  against  the  defendants 
for  the  sum  of  $2,148.71,  in  the  district  court  of  the  United  States  for  this  dis- 
trict, in  a  cause  of  collision  in  admiralty,  wherein  the  present  complainant  was 
libelant  and  the  defendants  were  respondents.  There  was  no  appeal  to  the 
circuit  court  and  the  decree  in  the  district  court  became  final.  Execution  was 
issued  thereon  and  was  returned  ntUla  bona.  Thereupon  the  libelant  in  that 
case  and  complainant  here  filed  the  present  creditors'  bill  in  the  circuit  court 
to  reach  assets,  etTects  and  equitable  interests  of  the  defendants  in  satisfaction 
of  the  decree  in  the  district  court.  The  defendants  not  appearing,  the  usual 
orders  were  duly  entered,  referring  the  case  to  a  master  to  appoint  a  receiver 
of  the  property,  things  in  action  and  effects  of  the  defendants,  and  requiring 
the  defendants  to  make  conveyances  to  the  receiver,  and  to  submit  to  examina- 
tion on  oath  before  the  master.  On  the  return  day  of  the  master's  summons 
the  defendants  appeared  specially,  and  by  their  counsel  objected  to  the  pro* 
ceedings  as  not  within  the  jurisdiction  of  the  court,  and  declined  to  be  sworn 
and  examined.  Whereupon  the  record  was  certified  to  the  court  for  its  action 
thereon,  and  argument  has  been  had  on  the  question  of  jurisdiction. 

The  grounds  of  objection  to  jurisdiction  are  that  both  the  complainant  and 
the  defendants  are  citizens  of  this  state,  and  that  therefore  this  suit  cannot  be 
maintained  in  this  court.  The  precise  question  is.  Can  a  creditors'  bill  be  pros- 
ecuted in  the  circuit  court  in  aid  of  an  execution  on  a  money  decree  recovered 
in  the  district  court  in  admiralty,  or  for  enforcement  or  collection  of  such  a 
decree,  all  the  parties  to  the  bill  being  citizens  of  the  same  state  I  The  qpea-- 
tioo  18  a  novel  one,  and  no  decided  case  covering  the  precise  point  iowlv^  baa 
been  found. 
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§  648,  A  creditor^  hill  cannot  he  JUed  in  the  circuit  court  in  aid  of  a  decree 
in  admiralty  rendered  in  the  district  courts  aU  parties  ieing  citizens  of  the  same 
state.    Authorities  discussed. 

It  13  first  contended  by  counsel  for  the  complainant  that  jurisdiction  may  be 
derived  from  the  sabject^raatter  of  the  controversy,  irrespective  of  the  citizen- 
ship of  the  parties.  This  is  upon  the  theory  that  the  creditors*  bill  is  ancillary 
to  the  decree  or  judgment  in  the  district  court  and  a  continuation  of  that  pro- 
ceeding, and  that  therefore  the  case  is  within  the  rule  or  principle  laid  down 
by  the  authorities,  that  where  a  bill  filed  on  the  equity  side  of  the  court  is  not 
an  original  suit,  but  ancillary  and  dependent,  jurisdiction  is  maintained  without 
regard  to  the  citizenship  of  the  parties.  I  have  always  supposed  that  this 
principle  was  only  applicable  where  the  ancillary  bill  was  filed  in  the  same 
court  in  which  the  original  suit  was  brought,  and  it  may  not  be  unprofitable  to 
notice  with  some  care  the  authorities  bearing  on  the  question,  most  of  which 
were  cited  on  the  argument. 

In  Freeman  v.  Howe,  24  How.,  450  (§§  255-260,  supra),  it  was  held  that 
where  property  of  A.  is  wrongfully  seized  under  a  writ  of  attachment  against 
B.,  a  petition  for  relief  by  the  rightful  owner  may  be  heard  and  relief  granted 
without  regard  to  the  citizenship  of  the  parties.  The  court  say  that  ^'  the  prin- 
ciple is  that  a  bill  filed  on  the  equity  side  of  the  court  to  restrain  or  regulate 
judgments  or  suits  at  law  in  the  same  court,  ...  is  not  an  original  suit, 
but  ancillary  and  dependent,  supplementary  merely  to  the  original  suit  out  of 
which  it  had  arisen,  and  is  maintained  without  reference  to  the  citizenship  or 
residence  of  the  parties." 

In  Eailroad  Companies  v.  Chamberlain,  6  Wall.,  748,  a  bill  was  filed  by  a 
Wisconsin  railroad  company  to  set  aside  a  judgment  and  a  lease  to  secure  the 
same,  and  another  railroad  corporation  of  the  same  state  having  become  the 
equitable  owner  of  the  lease,  was  admitted  as  defendant,  and  also  filed  a  cross- 
bill to  have  the  judgment  enforced.  The  circuit  court  dismissed  the  cross-bill 
for  want  of  jurisdiction,  the  parties  being  all  citizens  of  the  same  state;  and  it 
was  held  that  this  decree  was  erroneous,  the  proceeding  being  merely  ancillary 
to  the  judgment  which  was  recovered  in  the  same  court  as  that  in  which  the 
cross-bill  was  filed;  and  Justice  Nelson,  in  the  opinion,  observes  that  the  bill 
could  hd  filed  in  no  other  court.  In  Jones  v.  Andrews,  10  Wall.,  327  (§§  883- 
886,  infra),  it  was  held  that  a  bill  for  an  injunction  to  restrain  proceedings  of 
garnishment  against  the  complainant's  property,  instituted  in  the  circuit  court, 
and  also  praying  the  benefit  of  a  set-oflf  against  the  garnishing  creditor's  de- 
mand, is  not  an  original  suit,  but  is  a  defensive  or  supplementary  suit,  in  which 
the  jurisdiction  of  the  court  does  not  depend  on  the  citizenship  of  the  parties, 
but  on  the.  cognizance  of  the  original  case. 

If  a  judgment  at  law  be  recovered  in  a  circuit  court,  the  defendant  in  the 
judgment  may  file  a  bill  in  that  court  to  enjoin  the  judgment  against  the  rep- 
resentative oif  the  plaintiff  in  the  judgment,  though  that  representative  be  a  cit- 
izen of  the  same  state  as  the  defendant  in  the  judgment ;  it  is  but  a  continuation, 
in  substance^  of  the  original  suit.  Dunn  v.  Clarke,  8  Pet.,  1.  A  creditors'  bill 
is  held  to  be  a  mere  continuation  of  the  suit  at  law,  as  it  merely  seeks  to  obtain 
the  fruits  of  the  judgment,  or  to  remove  obstacles  to  the  remedy  at  law;  and 
since,'therefore,  it  is  not  an  original  suit,  but  rather  the  extension  of  a  former 
controversy,  a  change  of  residence  of  the  plaintiff  to  the  state  where  the  de- 
fendant resides  will  not  affect. the  jurisdiction  of  the  court.  Hatch  v.  Dorr,  4 
McL,  112  (§§  036,  637,.«Mpra).    .See,  also,  Hatfield  v.  Bushnell,  1  Blatch.,  893. 
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In  all  tho  cases  thns  far  cited  it  will  be  observed  that  jarisdiction  was  supported 
on  the  groQDd  that  the  suit  Iq  which  the  question  of  jurisdiction  arose  was  aux- 
iliary or  supplementary  to  the  original  suit,  and  it  is  further  observable  of  the 
cases  that,  without  exception,  both  suits  were  brought  in  the  same  court. 
Other  authorities,  showing  when  creditors'  bills,  cross-bills,  bills  of  review,  and 
other  dependent  or  auxiliary  suits  may  be  maintained  between  citizens  of  the 
same  state,  are  collected  and  cited  by  the  learned  judge  of  the  eastern  district 
of  Michigan  in  la  re  Sabin,  18  N.  B.  R,  151. 

On  the  argument,  attention  was  called  to  Noyes  v.  Willard,  1  Woods,  187, 
which  was  a  case  where  an  assignee  in  bankruptcy  recovered  a  fraudulent 
judgment  in  the  district  court  against  an  alleged  debtor  of  the  bankrupt,  and 
the  judgment  debtor  filed  a  bill  in  the  circuit  court  to  enjoin  execution  upon 
the  judgment;  and  it  was  held  that  the  fact  that  all  the  parties  were  citizens 
of  the  same  state  did  not  oust  the  court  of  jurisdiction.  But  I  do  not  regard 
this  case  as  sustaining  the  argument  in  favor  of  jurisdiction  in  the  case  at  bar; 
because,  in  the  case  cited,  the  jurisdiction  of  the  circuit  court  was  clearly  main- 
tainable under  that  provision  of  the  bankrupt  law  which  expressly  gives  to  cir- 
cuit courts  concurrent  jurisdiction  with  the  district  courts  of  all  suits  at  law  or 
in  equity  brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee  touching  any  property 
or  right  of  property  of  the  bankrupt  transferable  to  or  vested  in  the  assignee, 
and  it  was  by  virtue  of  this  provision  of  the  law  that  the  jurisdiction  was  main- 
tained. 

United  States  v.  Stiner,  8  Blatch.,  544,  is  also  cited.  This  was  a  creditors* 
bill  filed  in  the  circuit  court  and  founded  on  a  judgment  recovered  by  the 
United  States  in  the  district  court,  and  the  question  was  whether  the  circuit 
court  had  jurisdiction  of  the  case.  It  was  held  without  hesitation  by  Judge 
Blatchford  that  jurisdiction  was  plainly  conferred  by  the  eleventh  section  of 
the  act  of  September  24,  1789  (L  St.  at  Large,  78),  which  gave  to  the  circuit 
courts  original,  cognizance  of  all  suits  of  a  civil  nature  at  law  or  in  equity 
where  the  matter  in  dispute  exceeded,  exclusive  of  costs,  $500,  and  in  which 
the  United  States  were  plaintiffs.  Nothing  could  be  clearer  than  that  under 
this  express  statutory  authority,  a  creditors*  bill  could  be  prosecuted  by  the 
United  States  in  the  circuit  court  to  enforce  payment  of  the  judgment  recov- 
ered in  the  district  court. 

§  649*  Jnterrelations  of  the  circuit  and  district  courts. 

Since  direct  adjudication  of  the  precise  question  involved  is  wanting,  we  are 
left  to  deal  with  it  in  the  light  of  such  general  principles  as  may  be  applicable. 
Andj  firsts  it  may  be  remarked  that  the  circuit  court  has  no  general  supervisory 
jurisdiction  over  the  proceedings  of  the  district  court  in  admiralty.  Its  exer- 
cise of  any  supervisory  control  whatever  is  limited  to  tho  case  of  an  appeal  or 
other  equivalent  and  direct  mode  of  procedure  where  in  a  particular  controversy 
it'is  made  the  subject  of  review.  In  other  words,  a  general  jurisdiction  of  the 
sort  invoked  here  cannot  be  borrowed  by  the  circuit  court  from  the  inferior 
court  on  the  ground  that  the  original  proceeding  in  the  latter  court  was  one  in 
admiralty.  The  final  judgment  in  the  district  court  was  a  judgment  in  personam^ 
and  became  a  simple  money  demand,  enforceable  as  such  by  suitable  proceed- 
ings in  a  court  having  authority  to  entertain  such  methods  of  procedure  as  tho 
case  might  require.  The  circuit  and  district  courts  of  the  United  States  are 
distinct  and  separate  courts,  each  having,  so  to  speak,  its  own  sphere  of  juris- 
diction.   In  some  classes  of  cases  their  jurisdiction  is  by  statute  made  concur- 
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rent;  otherwise,  it  is  as  distinct  as  is  the  subject-matter  of  the  controversies 
with  which  they  may  have  to  deal.  As  we  have  seen  from  the  authorities,  the 
theory  of  ancillary  bills,  except  as  special  statutes  may  govern  particular  cases, 
presupposes  an  original  action  in  the  same  court  in  which  the  ancillary  bill  is 
filed.  It  was  asked  on  the  argument  if  the  circuit  court  had  only  common  law- 
jurisdiction;  and  if,  as  part  of  the  federal  judicial  system,  there. was  a  separate 
court  having  only  chancery  jurisdiction,  whether  the  latter  court  might  not 
entertain  a  creditor's  bill  to  enforce  a  judgment  recovered  in  the  court  of  law* 
Undoubtedly,  that  would  depend  upon  the  constitutional  and  statutqry  author- 
ity conferred  upon  the  court  having  exclusive  chancery  powers. 

But  as  a  more  effectual  test,  suppose,  for  example,  the  case  in  the  district 
court,  upon  which  the  present  bill  is  based,  had  been  one  between  two  citizens 
of  Michigan,  and  there  had  been  an  appeal  to  the  circuit  court,  followed  by 
affirmance  of  the  judgment  of  the  district  court.  Could  it  be  claimed  that  th0 
libelant  could  file  a  creditor's  bill,  in  the  circuit  court  of  Michigan,  to  enforce 
satisfaction  of  the  judgment  or  decree  in  the  circuit  court  of  Wisconsin!  Ob- 
viously not;  and  yet  the  jurisdiction  of  circuit  courts  of  different  circuits  is 
scarcely  more  distinct  than  that  of  the  circuit  and  district  courts  of  the  ^ame 
district.  The  fact  that  the  same  judge  may  hold  both  the  circuit  and  district 
courts  does  not,  of  course,  make  them  the  same  court  nor  give  them  any  nearer 
connection  than  they  would  have  if  held  by  different  judges  in  different  locali- 
ties in  the  same  district;  and  therefore  it  will  not  do  to  say  that  the  judgment 
of  the  district  court  was  the  judgment  of  a  federal  court,  and  that  the  present  bill 
.filed  in  thQ  circuit  court  is  a  bill  pending  in  a  federal  court,  and, so  that  the  two 
proceedings  are  in  the  same  court.  The  two  courts,  it  is  true,  exist  under  one 
system,  but  they  are  none  the  less  distinct  and  separate  courts  in  the  exercise 
of  their  respective  powers  and  jurisdictions.  Indispensable  to  the  exercise  of 
original  jurisdiction  by  the  circuit  courts,  except  in  certain  enumerated  cases,  is 
the  requisite  citizenship  of  the  parties;  and  the  argument,  ab  inconvenientij 
strongly  as  it  was  urged  by  counsel,  is  not  sufficiently  potent  to  overcome  the 
fact  that,  in  view  of  the  considerations  already  suggested,  the  present  bill. must 
be  regarded  as  an  original  bill  in  the  circuit  court,  and  that  the  jurisdiction  of 
that  court  is  absolutely  dependent  upon  such  citizenship  of  the  parties  as  does 
not  exist  here. 

A  good  deal  of  stress  was  laid  by  counsel  on  the  language  used  by  Judge 
Blatchford  in  his  opinion  in  the  case  of  The  Blanche  Page,  16  Blatchf.,  6,  wherein 
he  held  that  a  court  of  admiralty  of  the  United  States  has  no  power  to  enforce 
a  final  decree  for  the  payment  of  money,  against  sureties,  by  the  sequestration 
of  their  property  according  to  the  practice  of  courts  of  equity.  In  his  opinion 
the  learned  judge  says:  ''There  is  no  statute  which  confers  on  a  court  of  ad- 
miralty of  the  United  States  those  powers  of  sequestering  property  which 
appertain  to  a  court  of  equity,  nor  is  there  any  rule  which  does  so.  The  libel- 
ants have  judgments,  and,  after  executions  have  been  issued  and  returned  un- 
satisfied, they  can  resort  to  the  proper  court  to  reach  any  property  wbioh  the 
debtors  may  have.  But  this  court,  sitting  in  admiralty,  is  not  such  court.  The 
fact  that  the  libelants  could  not  recover  judgments  on  the  stipulations  or  bonds 
in  any  other  court  than  the  admiralty  court  does  not  prevent  their  resorting  to 
other  courts,  where  they  have  obtained  judgments  in  the  admiralty  court,  to 
enforce  such  judgments." 

From  this  language  the  inference  is  drawn  that  by  "resort  to  the  proper 
court "  was  meant  by  the  judge  resort  to  the  proper  federal  court,  ».  e.^  the  cir- 
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cait Oburt.  Bnt  the  langaage  of  tho  opinion  does  not,  I  think,  warrant  that 
oonclusion.  Its  meaning  simply  is  that  proceedings  in  such  a  case  to  reach  the 
property  of  the  debtors  must  be  taken  in  the  proper  court;  whether  it  be  the 
state  court  or  the  federal  court  must  necessarily  depend  upon  jurisdictional 
right, 

§  650.  A  decf'ee  of  ike  district  court  is  not  a  matter  "  arising  under  the  con- 
stitution  or  laws  of  the  United  States.^^    Authorities. 

But  it  is  further  urged  that  jurisdiction  of  the  present  bill  may  be  derived 
from  the  first  clause  of  the  first  section  of  the  removal  act  of  March  8,  1876, 
which  provides  that:  ^'The  circuit  courts  of  the  United  States  shall  have  origi- 
nal cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all  suits  of 
a  civtl  nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  $500,  and  arising  under  the  constitution 
or  laws  of  the  United  States." 

The  argument  is  that  the  matter  in  dispute  here  arises  under  the  constitution 
and  laws  of  the  United  States;  that  the  decree  in  admiralty,  which  is  the  foun- 
dation of  this  suit,  is  the  creature  of  the  federal  laws  and  constitution,  and  that 
as  this  is  a  suit  in  equity  for  enforcement  of  such  a  decree,  it  is  a  suit  within 
the  meaning  of  the  provision  of  the  statute  above  quoted.  I  cannot  concur  in 
this  view,  and  do  not  think  it  is  supported  by  the  adjudged  cases  bearing  on 
the  point.  *  To  uphold  jurisdiction  under  the  clause  referred  to  in  the  act  of 
1875, 1  am  of  the  opinion  that  it  is  not  sufficient  for  the  party  merely  to  trace 
title  or  right  through  undisputed  proceedings  which  may  have  been  previously 
had  by  virtue  of  laws  of  the  United  States.  The  construction  of  the  constitu- 
tion or  of  a  federal  statute  must  be  involved,  or  the  right  to  present  relief  must 
be  based  upon  the  constitution  or  a  statute  to  make  a  case  arising  under  the 
constitution  or  laws  of  the  United  States  within  the  meaning  of  the  act.  Here 
there  is  no  dispute  over  the  original  suit  in  admiralty.  The  decree  in  that  suit 
and  the  complainants'  right  to  it  are  admitted :  they  are  not  even  sought  to  be 
avoided;  and,  upon  the  point  under  consideration,  there  is  analogy  between 
the  present  case  and  Ed  parte  Smith,  94  U.  S.,  455  (§  169,  supra).  In  that 
case  certain  parties  brought  an  action  of  ejectment  in  the  federal  court  of 
Tennessee.  The  plaintiffs  claimed  title  through  certain  j3roceeding3  under 
which  the  lands  in  suit  were  sold  by  the  United  States  tax  commissioners,  by 
virtue  of  an  act  of  congress  providing  for  the  collection  of  direct  taxes  in  in- 
surrectionary districts.  All  the  parties  to  the  suit  were  citizens  of  Tennessee, 
and  jurisdiction  was  claimed  on  account  of  tbe  subject-matter  of  the  action; 
bnt  the  supreme  court  held  that,  to  sustain  tbe  jurisdiction,  it  was  incumbent 
on  the  plaintiffs  to  show  that  the  action  arose  under  the  revenue  laws  of  the 
United  States,  and  that  this  was  not  shown  by  merely  claiming  a  title  through 
such  laws  when  the  title  in  that  respect  was  not  disputed. 

The  subject  is  also  discussed  in  Kartell  v.  Tilghman,  99  U.  S.,  547  (§§  1534-37, 
tfi/ra),  where  it  was  held  that  suits  between  citizens  of  the  same  state  cannot 
be  sustained  in  the  circuit  court,  as  arising  under  the  patent  laws,  where  the 
defendant  admits  the  validity  and  his  use  of  the  plaintiff's  letters  patent,  and 
a  subsisting  contract  is  shown  governing  the  rights  of  the  parties  in  the  use  of 
tbe  invention.'  In  analogy  to  what  is  said  by  the  court  in  that  case,  it  may  be 
said  of  the  case' at  bar,  that  the  relief  sought  by  the  present  bill  is  not  founded 
on  nor  does  it  iaiise  from  the  laws  of  the  United  States  authorizing  or  regu- 
lating proceedings  in  admiralty.  There  is  no  controversy  here  that  requires 
for  its  decision  a  reference  to  those  laws  or  a  construction  of  them.    There  is 
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no  denial  of  the  force  or  validity  of  the  decree  in  the  district  court,  nor  of 
complainant's  right  to  that  decree.  In  no  phase  of  the  case  is  any  federal 
question  involved,  and  therefore  if  this  were  a  cause  pending  in  the  state  court 
it  coald  not  be  removed  from  the  court  of  last  resort  of  the  state  to  the 
supreme  court  of  the  United  States.    Boiling  v.  Lersner,  91  U.  S.,  594. 

But  it  is  supposed  that  Seymour  v.  The  Phillips  &  Colby  Const.  Co.,  7  Biss., 
460  (§§  1515-18,  in/ra)y  is  an  authority  which  supports  jurisdiction  in  the  case 
at  bar,  under  the  act  of  1875.  I  think,  however,  the  cases  are  distinguishable, 
although  my  first  impression  was  otherwise.  In  the  case  cited  the  facts  were 
that  the  plaintiffs  recovered  a  judgment  in  the  circuit  court  against  the  con- 
struction company,  and  thereupon  the  defendant  in  that  case  sued  out  a  writ 
of  error  to  the  supreme  court  and  gave  a  aupersedects  bond,  to  which  the  de- 
fendants in  the  case  decided  were  parties  as  obligors.  The  writ  of  error  was 
dismissed,  and  the  judgment  of  the  court  below  in  the  first  case  was  affirmed. 
Thereupon  a  suit  was  brought  upon  the  bond  (which  is  the  case  cited),  and  the 
defendants  pleaded  to  the  jurisdiction  of  the  court  on  the  ground  that  all  the 
parties  were  citizens  of  the  state  of  Illinois.  Judge  Drummond  held  that 
the  dispute  was  one  arising  under  the  laws  of  the  United  States,  within  the 
act  of  March  3,  1875^  and  sustained  the  jurisdiction.  It  is  noticeable,  first,  of 
this  case,  that  the  original  action  against  the  constraction  company,  and  the 
suit  on  the  supersedeas  bond,  were  both  brought  in  the  circuit  court;  and  from 
remarks  of  the  learned  judge  in  the  opinion,  it  is  evident  he  was  inclined  to 
the  view  that  the  latter  suit  was  but  an  incident  to  the  original;  that  they 
were  inseparably  connected  together;  and  that  on  that  ground  jurisdiction 
was  maintainable  as  in  the  ordinary  case  of  a  purely  ancillary  action.  Bat, 
going  f urth\er,  the  judge  says  that  the  bond  sued  on  was  a  security  given  under 
a  statute  of  the  United  States  and  a  rule  of  the  supreme  court,  and  therefore 
that  the  damages  and  costs  to  be  recovered  in  a  suit  on  the  bond  must  be  de- 
termined by  a  construction  of  the  statute,  because  the  statute  fixed  the  measure 
of  the  damages  and  governed  the  rights  of  the  parties.  So,  unlike  the  case  at 
bar,  the  cause  of  action  and  the  measure  of  recovery,  in  the  suit  on  the  super- 
sedeas  bond,  were  directly  grounded  on  a  federal  statute,  and  whatever  ques- 
tions might  arise  would,  ex  necessitate^  be  questions  arising  under  a  law  of  the 
United  States,  and  to  be  determined  with  the  law  and  the  rules  of  the  supreme 
court  as  the  basis  of  whatever  judgment  might  be  rendered.  And  Judge 
Drummond,  as  a  test,  puts  this  question:  ^'Is  it  not  .  .  .  manifest  that 
if  a  state  court  took  jurisdiction  of  such  a  controversy,  it  might  ultimately, 
under  law  or  under  the  rule,  be  carried  to  the  supreme  court  of  the  United 
States?" 

Certainly  the  distinction  is  a  plain  one  between  that  case  and  the  one  in 
hand,  when  the  particular  features  of  the  two  cases  are  considered.  Here  is  a 
creditors'  bill  —  an  original  bill  in  this  court  —  raising  no  question  as  to  the 
validity  of  the  decree  in  the  district  court,  involving  no  construction  of  any 
federal  statute  or  of  any  rule  of  court,  nor  the  exercise  of  any  power  having 
its  source  in  any  such  statute  or  rule,  and  presenting  no  controversy  or  question 
which  would  make  the  case  removable  ultimately  to  the  supreme  court. 

The  want  of  analogy  between  the  two  cases,  it  seems  to  me,  is  made  even 
more  apparent  by  further  language  used  by  Judge  Drummond  in  his  opinion. 
He  says,  speaking  of  the  bond :  '*  It  is  an  indemnity  given  in  pursuance  of  a 
law  of  the  United  States:  the  measure  of  the  liability  of  the  party,  and  the 
rights,  both  of  the  plaintiffs  and  the  defendants,  depend  upon  a  law  of  the 
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United  States,  and  a  rule  of  the  supreme  court  of  the  United  States.  It  is  im- 
possible to  take  a  step  in  the  progress  of  the  cause,  in  order  to  determine  the 
rights  of  the  parties,  without  looking  at  the  law  and  the -rule  as  the  guidance 
of  the  court,  and  controlling  its  judgment  in  the  determination  of  the  case." 

Not  so  with  the  case  at  bar;  and,  on  the  whole,  without  further  discussion 
of  the  question,  I  am  of  the  opinion  that  the  jurisdiction  of  this  court  over 
the  present  bill  cannot  be  maintained  on  either  of  the  grounds  urged  by  the 
learned  counsel  for  the  complainant,  and,  therefore,  that  the  present  proceed- 
ing in  the  nature  of  a  motion  for  an  attachment  for  contempt  cannot  be 
entertained. 

§  661.  Bill  of  reriTor.—  The  residence  of  the  parties  to  a  biU  of  revivor  is  immaterial*  if 
the  residence  of  the  parties  to  the  original  bill  is  such  as  to  confer  jurisdiction.  Whyte  v. 
Qibbes,  20  How.,  541. 

§  052.  Wlien  a  eross-bill  is  neeessarj  to  the  defense  of  a  defendant  in  equity,  he  may  file 
it  in  a  federal  court,  though  some  of  the  defendants  to  the  croB8*bill  are  of  the  same  state  as 
tiie  plaintiff,  provided  they  are  all  jMurtiee  to  the  original  bilL  Schencic  v.  Peay,*  10  Int. 
Bev.  Rec.,  64. 

§  608.  An  injaDctlon  bill  against  a  Judgment  obtained  at  law  is  not,  as  between  the  par* 
ties  or  their  representatives,  an  original  bill ;  but  if  other  parties  and  different  interests  axe 
involved,  it  is,  to  that  extent  at  least,  an  original  biU,  and  the  jurisdiction  of  the  federal 
oofirt  will  depend  upon  the  citizenship  of  the  parties.    Dunn  v.  Clarke,*  8  Pet.,  1. 

^  694.  A  biU  in  equity  to  obtain  an  injunction  against  a  judgment  given  in  the  United  States 
circuit  court  is  so  far  incidental  to  the  original  judgment  that  it  may  be  brought  in  the  circuit 
court  where  the  judgment  was  given,  although  the  defendant  to  the  biU  does  not  reside  or  is 
not  found  in  that  district    Dunlap  v.  Stetson,  4  Mason,  860. 

g  <I5».  Although  a  bill  by  a  defendant  in  a  judgment  at  law,  to  restrain  the  plaintiff  from 
pioceeding  on  the  judgment,  is  auxiliary  to  the  judgment  and  does  not  depend  on  the  citizen- 
aliip  of  the  parties,  yet  a  bill  by  the  plaintiff,  introducing  new  parties  defendant,  is  a  new 
matter,  and  must  allege  proper  citizenship  in  the  parties,  or  it  will  be  dismissed.  Williams 
if,  Byrne,*  Hemp.,  473. 

§  <lo6b  A  bill  for  an  injunction  by  one  of  the  parties  to  a  judgment  at  law  against  the  other 
is  deemed  auxiliary  to  the  original  suit,  but  such  a  bill  brought  by  a  stranger  to  the  judgment 
is  in  itself  an  original  bill,  and  the  federal  court  has  no  jurisdiction  unless  conferred  by  the 
citizenship  of  the  parties.    Ibid. 

^657.  Bill  to  set  aside  a  Jadgment.— The  United  States  circuit  court  has  jurisdiction  of 
a  biU  in  equity  filed  by  the  defendant  in  a  judgment  rendered  therein  against  an  assignee  of 
the  judgment  plaintiff,  to  set  aside  the  judgment  for  fraud,  though  such  assignee  and  the 
complainant  be  citizens  of  the  same  state ;  such  a  proceeding  is  in  substance  a  continuation 
of  the  original  suit.    0*Brien  County  v.  Brown,  1  DiU.,  588. 

§  65S. by  stranger.—  A  bill  stating  that  the  complainant  had  an  interest  in  a  former 

mit,  and  that  he  had  petitioned  to  be  made  a  party  but  was  refused,  and  praying  that  the 
decree  in  such  suit  be  set  aside  as  in  fraud  of  the  rights  of  the  present  complainant,  is  an 
original  biU  and  not  a  bill  of  review,  and  the  federal  court  cannot  take  jurisdiction  unless 
conferred  by  the  citizenship  of  the  parties.    Wickliffe  v.  Eve,*  17  How.,  468. 

§  659.  Ii^nnetion  against  suit  at  law  in  same  court.—  When  a  bill  in  equity  is  brought 
in  the  United  States  circuit  court,  praying  an  injunction  to  restrain  a  suit  at  law  in  the  same 
oonrtt  the  oourt  takes  jurisdiction  of  the  biU  as  ancillary  to  the  suit  at  law,  and  without  re- 
gard to  the  citizenship  of  the  parties.    St.  Luke's  Hospital  v.  Barclay,  8  Blatch.,  262. 

§660.  Ancillary  salt  to  enforce  Judgment— The  federal  courts  have  jurisdiction,  irre- 
spective of  the  citizenship  of  the  parties,  of  a  bill  filed  for  the  purpose  of  enforcing  a  judg- 
ment obtained  in  the  circuit  court,  and  which  is  ancillary  to  and  dependent  on  the  original 
rait.    Railroad  CkMS.  v.  Chamberlain,  6  Wall.,  748. 

8  661.  Creditors'  bill  where  Jndgment  is  in  state  court.— A  creditors*  bill  to  compel  a 
railroad  company  to  collect  sufficient  subscriptions  of  its  stock  to  satisfy  a  judgment  against 
it,  may,  if  the  citizenship  of  the  parties  is  such  as  to  allow  it,  be  maintained  in  the  United 
States  circuit  court,  although  the  judgment  was  recovered  in  the  state  court  of  the  state  in 
which  the  district  of  the  circuit  court  lies.  The  fact  that  the  creditors*  bill  is  ancillary  to  the 
jndgment  does  not  oust  the  jurisdiction  of  the  federal  court.  Putnam  v.  New  Albany,  4 
Bias.,  868. 

S  666.  Mandamus  in  aid  of  a  Jadgment,— The  circuit  court  of  the  United  States  has  juris- 
diction to  isBoe  a  mandamus  to  county  officers  compelling  them  to  levy  a  tax  to  satisfy  a 
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judgment  obtained  by  a  citisen  of  another  state  against  the  oounty.  If  the  officers  oppose 
the  motion  for  a  mandamua  on  grounds  which  show  a  refusal  to  comply  with  the  writ,  if 
issued,  ic  may  be  made  peremptory.  Board  of  Commissioners  of  Knox  County  v,  AapinwaUy 
24  How.,  883. 

g  663.  The  circuit  court  of  the  United  States  may  issue  a  mandamus  to  a  county  to  levy  a 
tax  to  satisfy  a  judgment  recovered  against  it  on  its  bonds,  and  an  injunction  of  a  state  court 
is  no  defense  to  the  county  for  not  levying  that  tax.  Weber  v.  Lee  County,  6  WalL,  316 
(Bonds,  §  1619). 

§  664.  A  county  issued  bonds  to  aid  the  construction  of  a  railroad,  and  authorized  the  im- 
position of  a  special  tax  to  make  a  fund  for  the  payment  of  the  bonds.  One  of  the  holders  of 
the  bonds  obtained  judgment  in  the  United  States  circuit  court,  and  obtained  a  mandamuM  io 
the  county  officers  to  compel  them  to  collect  enough  of  the  tax  to  pay  his  judgment.  A  taxr 
payer  obtained  in  a  state  court  an  injunction  to  restrain  the  collection  of  the  tax.  The  county 
officers  returned,  to  the  mandamui,  that  they  were  so  enjoined.  The  circuit  court  held  the 
return  valid.  On  error  to  the  supreme  court  this  judgment  was  reversed,  and  it  was  held 
that  the  circuit  court  has  the  power,  as  ancillary  to  its  judgment,  and  to  enforce  its  judgment, 
to  issue  the  mandamus,  and  compel  obedience  to  it    Riggs  t>.  Johnson  County,  0  Wall.,  184. 

§  665.  Salts  ancillary  to  foreclosure.— When,  in  a  foreclosure  suit,  instituted  in  a  federal 
court  by  reason  of  the  citizenship  of  parties,  the  property  is  ordered  into  the  hands  (^  a  re- 
ceiver, all  ancillary  suits  affecting  that  property  may  be  maintained  in  that  federal  court  with*- 
out  respect  to  the  citizenship  of  the  parties.    Minnesota  Co.  v.  St  Paul  Co.,  2  Wall.,  609. 

$§  666.  When  a  trustee  under  a  mortgage  deed  given  by  a  raUroad  corporation  to  secure  its 
indebtedness  has  brought  the  road  into  the  United  States  circuit  court  on  a  bill  to  foreclose, 
and  that  court  has  jurisdiction  of  the  case,  and  takes  the  subject-matter  of  the  suit  into  its 
power,  that  court  is  the  proper  one  for  any  subsequent  proceedings,  and  no  state  court  can 
take  jurisdiction  of  the  same  subject.    Bill  v.  New  Albany,  etc.,  R.  Co.,  9  Biss.,  399. 

§667.  Suit  against  sheriff  and  sureties— BelDibarsement  among  latter.— A  suit  was 
brought  by  a  non-resident  in  the  circuit  court  for  Virginia,  against  a  deputy  sheriff  who 
was  insolvent,  including  as  parties  defendant  the  sureties  of  the  deputy,  and  also  the  high 
sheriff  and  his  sureties.  The  only  defendant  who  was  able  to  satisfy  the  plaintiff's  demand 
was  one  of  the  sureties  of  the  high  sheriff,  and  his  lands  were  sold  for  this  purpose.  Before 
the  termination  of  the  cause  one  of  the  sureties  of  the  deputy  became  solvent,  and  the  surety 
of  the  high  sheriff  whose  lands  had  been  sold,  petitioned  that  the  now  solvent  surety  of  the 
deputy  be  made  to  reimburse  him.  Hddt  that  the  federal  court  from  its  equity  power  to 
carry  through  a  suit  begun  so  as  to  effect  justice,  had  power  to  grant  the  petition,  though  peti- 
tioner and  respondent  were  citizens  of  the  same  state.  Howard  v,  Selden,*  5  Fed.  R,  46$; 
4  Hughes,  800. 

g  66S.  Bill  seeking  subrogation,  not  ancillary.— A  creditor  of  an  insolvent  debtor,  in- 
stead of  proceeding  against  the  sureties  on  the  debt,  brought  a  bill  in  the  federal  court  asking 
to  be  subrogated  to  the  rights  of  the  sureties  and  to  enforce  a  lien  of  the  latter  upon  a  note 
of  a  third  party  belonging  to  the  principal.  All  the  parties  were  citizens  of  the  same  state, 
but  it  was  claimed  that  the  proceeding  was  ancillary  to  a  suit  at  law  then  pending  in  thcr 
same  court  to  recover  the  contents  of  the  note  in  question.  HeUt,  that  the  casein  this  bill 
was  wholly  outside  of  the  litigation  in  the  suit  at  law,  and  that  the  bill  was  essentially  an  ari^ 
inal  one.    Christmas  v,  Russell,*  14  Wall.,  69. 

§  6((9.  A  bill  for  an  Injunction  against  garnishment  proceedings  is  a  supplementary  suit, 
and  the  court  has  jurisdiction,  irrespective  of  citizenship.  Jones  v,  Andrews,  10  WaU.,  S87 
(§8  88^-886). 

§  670.  Salt  held  not  to  be  a  eontlnnatlon  of  a  former  one.— Upon  the  breach  of  a  con- 
tract relating  to  real  estate,  a  suit  was  brought  in  a  state  court  for  strict  foreclosure  of  the 
contract,  and  a  decree  rendered  for  plaintiffs.  A  year  later  the  same  parties  plaintiff  brought 
suit  to  foreclose  their  liens  upon  the  property,  joining  the  former  defendants  and  also  other 
parties,  as  subsequent  incumbrancers,  against  whom  it  was  sought  to  extend  the  former  de^ 
oree.  Held,  that  this  was  not  a  continuation  of  the  former  suit,  giving  the  court  exoltistins 
jurisdiction  of  the  subject-matter,  and  ousting  the  jurisdiction  of  the  federal  court  in  a  suit 
brought  there  in  the  interval  of  time.    Hubbard  v.  Bellew,*  8  Fed.  R.,  447. 

g  671.  Proceeding  against  surety  on  forthcoming  bond.—  According  to  Louisiana  practloe; 
adopted  by  the  federal  court,  the  court  proceeds  against  a  surety  on  a  forthcoming  bond  by  a 
rule  to  show  cause.  The  proceeding  is  merely  incidental  to  the  original  suit  and  the  juris- 
diction does  not  depend  upon  the  citizenship  of  the  parties.    Reilly  v.  Oolding,*  10  Walt,  M. 

§672.  SnitforinMngement— Anxillary  prooeedings.— The  circuit  court  of  the  UnitM 
States  has  jurisdiction  of  a  case  of  infringement  of  a  patent  right  After  thus  taking  jurf»- 
diction,  it  may,  as  auxiliary,  settle  matters  which  would  not  constitale  a  basis  for  original 
jurisdiction.    Brooks  v.  Stolley,  8  McL.»  525. 
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§  678.  Suit  agralnst  marshal  incidental  to  main  ease.—  In  all  cases  where  the  courts  of  the 
United  States  have  original  jurisdiction,  whether  from  the  character  of  the  claim  or  the  cit- 
isenship  of  the  parties,  any  proceeding  against  the  marshal  incidental  to  the  main  case  is 
within  the  jurisdiction  of  the  court.  So  held  where  the  marshal  allowed  a  boat,  seized  in  an 
admiralty  suit,  to  proceed  on  her  voyage,  on  which  she  was  lost,  and  the  marshal  was  sued 
on  his  bond.    Wetmore  t;.  Rice,  1  Biss.,  239  (Bonds,  §§  814-816). 

g  674.  Proceedings  ancillary  to  admiralty  siilt^  If  a  suit  is  brought  in  an  admiralty 
court  by  the  owners  of  a  vessel  against  the  captain  to  recover  damages  which  they  have  been 
oompelled  to  pay  the  owners  of  another  vessel  which  was  illegally  captured  by  him  as  prize, 
the  suit  is  so  dependent  upon  and  ancillary  to  the  suit  by  which  the  owners  were  compelled 
to  pay  the  damages,  that,  that  being  in  admiralty,  the  second  will  also  be  in  admiralty.  Dean 
v«  Angus,  Bee,  870. 

g  67S.  Protecting  rights  of  strangers;—  When  a  federal  court  has  aoquired  jurisdiction  of 
a  cause  by  reason  of  the  citizenship  of  parties,  if  the  rights  of  third  parties  are  involved  in 
the  litigation,  either  as  to  the  original  judgment  or  property  in  custody  of  the  court,  or  any 
abuse  or  misapplication  of  its  process,  and  if  such  rights  cannot  be  determined  by  a  state 
oourt  without  a  conflict  of  jurisdiction  with  the  federal  court,  the  latter  court  will  protect 
aoch  rights.    Barth  v.  Makeover,  4  Biss.,  213. 

g  676.  Death  of  party  or  change  of  domicile.—  A  oourt  which  has  once  acquired  juris- 
diction of  a  suit  does  not  lose  it  by  a  change  of  domicile  of  the  parties,  and  may,  when  the 
suit  is  of  such  a  nature  that  it  survives,  bring  in  the  representatives  or  successors  of  a  party 
who  has  died  or  ceased  to  exist  without  regard  to  their  domicile.  Hemingway  v.  Stansell,  16 
Otco,  403. 

§  677.  Death  of  party  —  Citizenship  of  administrator.— When  the  federal  court  has  ac- 
quired jurisdiction  of  a  cause  which  does  not  abate  by  the  death  of  one  of  the  parties,  the 
jurisdiction  of  the  court  will  not  be  a£Fected  by  the  citizenship  of  the  administrator  of  the 
doceased  party.    Hatfield  v.  Bushnell,*  1  Blatoh.,  898. 


6.  In  Suits  against  Sovereign  Power. 

SuMMABT  —  Buii9  affecting  tJie  right  to  property  held  by  the  agetUs  of  the  government,  §§  678, 
679.—  Smt  in  which  a  state  is  a  party  removed  to  federal  oourt,  g  680.—  Suit  against  batik 
in  which  a  state  is  a  corporator,  g  681.—  Enjoining  state  board  of  Uguidation,  g  682.—  BUI 
by  United  States  to  forfeit  a  lease;  appointment  of  receivers,  %  688. 

§  678.  The  United  States  cannot  be  sued  without  its  consent  in  any  case.  But  it  does  not 
follow  that  no  action  can  be  maintained  against  individuals  without  such  consent,  where 
the  judgment  must  depend  on  the  right  of  tlie  United  States  to  property  held  by  such  persons 
«s  offioew  or  agents  of  the  government.    United  States  v.  Lee,  gg  684-688. 

^  679.  The  above  doctrine  is  not  permitted  to  interfere  with  the  judicial  enforcement  of  the 
established  rights  of  plaintiffs  when  the  United  States  is  not  defendant  or  a  necessary  party 
to  the  suit.    Ibid, 

g  680.  If  a  suit  in  which  a  state  is  party  be  removed  from  a  state  into  a  federal  court,  the 
laster  must  remand  it  even  though  it  had  been  docketed.    New  Jersey  v,  Babcock,  g§  689-691. 

§  681.  The  fact  that  a  state  is  one  of  the  corporators  of  a  bank  does  not  exempt  such  bank 
from  suit    Bank  of  the  United  States  t;.  Planters'  Bank,  gg  692,  69a 

.g  682.  The  circuit  court,  in  a  proper  case,  has  jurisdiction  to  enjoin  a  state  board  of  liqui- 
dation from  divertmg  the  fund  collected  and  set  apart,  under  a  state  funding  act,  to  pay  in- 
terest on  bonds,  even  though  after  the  fund  was  collected  a  state  law  was  passed  to  repudiate 
the  payment  of  the  interest  and  to  transfer  the  fund  to  defray  the  expenses  of  the  state  goT- 
enunent.    Chaffraix  v.  Board  of  Liquidation,  gg  694-697. 

g  688*  Where  the  United  States  had  filed  a  bill  against  one  of  its  tenants,  praying  a  for- 
feiture of  the  lease,  the  sequestration  of  the  rents  and  the  appointment  of  a  receiver,  and  by 
oooaeAt  of  partiee  a  decree  was  rendered  placing  the  property  in  possession  of  the  United 
^itT*i  with  oeitain  stipulations  as  to  the  application  c^  all  rents  to  the  payment  of  past  dues, 
Md,  that  the  court  lost  jurisdiction  to  make  any  decree  against  the  United  States  for  the 
appointment  of  a  receiver,  the  examination  of  the  accounts  of  the  agent  in  charge,  or  the 
enforcement  of  any  claim  arising'  from  the  stipulations  in'  the  decree.  United  States  v. 
Wickenham,  8g^66i-7(X). 
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UNITED  STATES  v.  LEE. 
(16  Otto,  196-251.    1883.) 

Ersob  to  U.  S.  Circuit  Court,  Eastern  District  of  Virginia. 

Opinion  by  Mr.  Justice  Miller. 

These  are  two  writs  of  error  to  the  same  jadgment,  one  prosecuted  by  the 
United  States  eo  nomine^  and  the  other  by  the  attorney-general  of  the  United 
States  in  the  names  of  Frederick  Kaufman  and  Richard  P.  Strong,  the  defend- 
ants against  whom  judgment  was  rendered  in  the  circuit  court. 

The  action  was  originally  commenced  in  the  circuit  court  for  the  conntj 
of  Alexandria,  in  the  state  of  Virginia,  by  George  W.  P.  C.  Lee,  against 
Kaufman  and  Strong  and  a  great  number  of  others,  to  recover  possession  of 
a  parcel  of  land  of  about  eleven  hundred  acres,  known  as  the  Arlington 
estate.  It  was  in  the  form  prescribed  by  the  statutes  of  Virginia,  under  which, 
the  pleadings  are  in  the  names  of  the  real  parties,  plaintiff  and  defendant.  As 
soon  as  the  declaration  was  filed  the  case  was,  by  writ  of  certiorari^  removed 
into  the  circuit  court  of  the  United  States,  where  all  the  subsequent  proceed- 
ings took  place.  It  was  tried  by  a  jury,  and  during  its  progress  an  order  was 
made,  at  the  request  of  the  plaintiff,  dismissing  the  suit  as  to  all  of  the  defend- 
ants except  Kaufman  and  Strong.  Against  each  of  these  a  judgment  was  ren- 
dered for  separate  parcels  of  the  land  in  controversy ;  namely,  against  Kaufman 
for  about  two  hundred  acres  of  it,  constituting  the  national  cemetery  and 
included  within  its  walls,  and  against  Strong  for  the  remainder  of  the  tract, 
except  seventeen  acres  in  the  possession  of  Maria  Syphaz. 

As  the  United  States  was  not  a  party  to  the  suit  below,  and,  while  defending 
the  action  by  its  proper  law  ofl9cers,  expressly  declined  to  submit  itself  as  a 
defendant  to  the  jurisdiction  of  the  court,  there  may  exist  some  doubt  whether  it 
has  a  right  to  prosecute  the  writ  of  error  in  its  own  name;  but  as  the  judgment 
against  Kaufman  and  Strong  is  here  on  their  writ  of  error,  under  which  all  the 
questions  are  raised  which  could  be  raised  under  the  other,  their  writ  being 
prosecuted  in  the  interest  of  the  United  States  and  argued  here  by  the  solicitor^ 
general,  the  point  is  immaterial,  and  the  question  has  not  been  mooted. 

The  first  step  taken  in  the  case  after  it  came  into  the  circuit  court  of  the 
United  States  was  the  filing  in  the  clerk's  office  of  that  court  of  the  following 
paper  by  the  attorney-general : 
«  Geoeqe  W.  p.  C.  Lkb 

V. 

Fredbrice  KajjfuaNj  R.  p.  Strong 
and  others. 

*^  And  now  comes  the  attorney-general  of  the  United  States  and  suggests  to 
the  court  and  gives  it  to  understand  and  be  informed  (appearing  only  for  the 
purpose  of  this  motion)  that  the  property  in  controversy  in  this  suit  has  been 
for  more  than  ten  years,  and  now  is,  held,  occupied  and  possessed  by  the 
United  States,  through  its  officers  and  agents  charged  in  behalf  of  the  govern- 
ment of  the  United  States  with  the  control  of  the  property,  and  who  are  in  the 
actual  possession  thereof,  as  public  property  of  the  United  States,  for  public 
uses,  in  the  exercise  of  their  sovereign  and  constitutional  powers,  as  a  military 
station,  and  as  a  national  cemetery  established  for  the  burial  of  deceased  sol- 
diers and  sailors,  and  known  and  designated  as  the  ^Arlington  cemetery,'  and 
for  the  uses  and  purposes  set  forth  in  the  certificate  of  sale,  a  copy  of  whipb, 
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as  Stated  and  prepared  by  the  plaintiff,  and  which  is  a  trae  copy  thereof,  is 
annexed  hereto  and  filed  herewith,  under  claim  of  title  as  appears  by  the  said 
certificate  of  sale,  and  which  was  execated,  delivered  and  recorded  as  therein 
appears. 

'*  Wherefore,  without  submitting  the  rights  of  the  government  of  the  United 
States  to  the  jurisdiction  of  the  court,  but  respectfully  insisting  that  the  court 
has  no  jurisdiction  of  the  subject  in  controversy,  he  moves  that  the  declaration 
in  said  salt  be  set  aside,  and  all  the  proceedings  be  stayed  and  dismissed,  and 
for  such  other  order  as  may  be  proper  in  the  premises. 

**Cha8.  Devens, 

'' Atey-GerCl  U.  S:' 

The  plaintiff  demurred  to  this  suggestion,  and  on  hearing  the  demurrer  was 
sustained.  The  case  was  thereupon  tried  before  a  jury  on  the  general  issue 
pleaded  by  Kaufman  and  Strong,  in  the  course  of  which  the  question  raised  by 
this  suggestion  of  the  attorne^'-genefal  was  again  presented  to  the  court  by 
prayers  for  instruction,  which  were  rejected,  and  exceptions  taken.  The  plaint- 
iff offered  evidence  establishing  title  in  himself  by  the  will  of  his  grandfather, 
Greorge  Washington  Parke  Cnstis,  who  devised  the  Arlington  estate  to  his 
daughter,  the  wife  of  General  Bobert  E.  Lee,  for  life,  and  after  her  death  to 
the  plaintiff.  This,  with  the  long  possession  under  that  title,  made  a  prima 
facie  right  of  recovery  in  the  plaintiff. 

The  title  relied  on  by  the  defendants  is  a  tax-sale  certificate  made  by  the 
commissioners  appointed  under  the  act  of  congress  of  June  7,  1862,  ch.  98,  en- 
titled "  An  act  for  the  collection  of  direct  taxes  in  the  insurrectionary  districts 
within  the  United  States,"  as  amended  by  the  act  of  February  6,  1863,  ch.  21. 
At  this  sale  the  land  was  bid  in  for  the  United  States  by  the  commissioners,  who 
gave  a  certificate  of  that  fact,  which  was  introduced  on  the  trial  as  evidence  by 
the  defendants.  If  this  sale  was  valid  and  the  certificate  conveyed  a  valid 
title,  then  the  title  of  the  plaintiff  was  thereby  divested,  and.  he  could  not  re- 
cover. If  the  proceedings  evidenced  by  the  tax  sale  did  not  transfer  the  title^ 
then  it  remain^  in  him,  and,  so  far  as  the  question  of  title  was  concerned,  his 
recovery  was  rightful. 

We  have  then  two  questions  presented  to  the  court  and  jury  below,  and  the 
same  questions  arise  in  this  court  on  the  record :  1.  Could  any  action  be  main- 
tained against  the  defendants  for  the  possession  of  the  land  in  controversy 
under  the  circumstances  of  the  relation  of  that  possession  to  the  United  States, 
however  clear  the  legal  right  to  that  possession  might  be  in  the  plaintiff?  2. 
If  such  an  action  could  be  maintained,  was  the  prima  facie  title  of  the  plaint- 
iff divested  by  the  tax  sale  and  the  certificate  given  by  the  commissioners! 

It  is  believed  that  no  division  of  opinion  exists  among  the  members  of  this 
court  on  the  proposition  that  the  rulings  of  law  under  which  the  latter  ques- 
tion was  submitted  by  the  court  to  the  jury  were  sound,  and  that  the  jury  were 
authorized  to  find,  as  they  evidently  did  find,  that  the  tax  certificate  and  the 
sale  which  it  recited  did  not  divest  the  plaintiff  of  his  title  to  the  property. 
For  this  reason  we  will  consider  first  the  assignment  of  errors  on  that  subject. 

No  substantial  objection  is  seen  on  the  face  of  the  certificate  to  its  validity, 
and  none  has  been  seriously  urged.  It  was  admitted  in  evidence  by  the  court, 
and,  unless  impeached  by  extrinsic  evidence  offered  by  the  plaintiff,  it  defeated 
his  title.  When  this  tax  sale  was  made,  the  act  of  February  6, 1863,  which 
substitutes  a  new  section  7  for  that  of  the  original  act  of  June  7, 1862,  was  in 
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force.  It  declares  that  the  certificate  of  the  commissioners  given  to  the  par^ 
chaser  at  such  sale  '^ shall  be  received  in  all  courts  and  pkdes  9!&  privha  fdeto 
evidence  of  the  regularity  and  validity  of  said  sale,  and  of  the  title  of  the 
said  purchaser  or  purchasers  under  the  same ; "  and  that  it  '^  shall  only  be  af^ 
fected  as  evidence  of  the  regularity  and  validity  of  sale  by  establishing  the 
fact  that  said  property  was  not  subject  to  taxes,  or  that  the  taxes  had  been 
paid  previous  to  sale,  or  that  the  property  had  been  redeemed  according  to  the 
provisions  of  this  act." 

It  is  in  reference  to  the  clause  which  permits  the  certificate  to  be  impeached 
by  showing  that  the  taxes  had  been  paid  previous  to  sale  that  the  plaintiff  \j\ 
the  present  case  introduced  evidence.  This  court  has  in  a  series  of  cases  es- 
tablished the  proposition  that  where  the  commissioners  refuse  to  receive  such 
taxes,  their  action  in  thus  preventing  payment  was  the  equivalent  of  payment 
in  its  effect  upon  the  certificate  of  sale.  Bennett  v.  Hunter,  9  Wall.,  336 ; 
Tacey  v.  Irwin,  18  id.,  649;  At  wood  v,  Weems,  99  U.  S.,  183.  There  are 
exceptions  to  the  ruling  of  the  court  on  the  admission  of  evidence,  and  instruc- 
tions to  the  jury  given  and  refused  on  this  subject,  which  are  made  the  founda- 
tion of  several  assignments  of  error. 

All  that  is  necessary  to  be  considered  in  this  matter  is  presented  in  the  in* 
Btructions  granted  and  refused.  The  point  in  issue  is  fairly  raised  by  the  fol- 
lowing, given  at  the  request  of  the  plaintiff  and  against  the  objection  of  the 
defendants: 

^'  If  the  jury  believe  from  the  evidence  that  the  commissioners,  prior  to  Jan<» 
nary  11, 1864,  established,  announced  and  uniformly  followed  a  general  rule, 
under  which  they  refused  to  receive  on  property  which  had  been  advertised 
for  sale  from  any  one  but  the  owner,  or  a  party  in  interest,  in  person,  when  of- 
fered, the  amount  chargeable  upon  said  property  by  virtue  of  the  said  acts  of  con- 
gress, then  said  rule  dispensed  with  the  necessity  of  a  tender,  and  in  the 
absence  of  proof  to  the  contrary  the  law  presumes  that  said  amount  would 
have  been  paid,  and  the  court  instructs  the  jury  that,  upon  such  a  state  of  facte^ 
the  sale  of  the  property  in  controversy  made  on  the  11th  day  of  January,  1^64, 
was  unauthorized,  and  conferred  no  title  on  the  purchaser;"  and  by  instruc- 
tions six  and  seven,  given  at  the  request  of  the  defendants,  in  the  following 
language: 

*'  6th.  The  burden  of  proof  is  upon  the  plaintiff  to  establish  the  fact  that 
the  tax  commissioners  before  the  sale  of  this  property  made  a  general  rule  not 
to  receive  taxes  except  from  the  owner  in  person  after  the  advertisement  and 
before  the  sale;  and  if  the  jury  believe  that  only  two  such  instances  occurred 
before  the  sale  of  this  property,  and  if  there  is  no  evidence  that  the  other  two 
commissioners  or  either  of  them  ever  acted  under  such  rule  or  practice  except 
Commissioner  Hawxhurst,  or  that  they  or  either  of  them  ever  concurred  in 
such  action  before  the  sale  of  this  property,  then  the  said  two  instances  in 
which  Mr.  Hawxhurst  alone  acted  do  not  establish  the  said  practice  by  the 
board  of  commissioners  before  the  sale  of  this  property  in  a  sufficient  manner 
to  render  the  certificate  of  sale  of  this  property  invalid. 

**7th.  In  order  to  establish  a  general  practice  or  rule  of  the  board  of  com- 
missioners not  to  receive  taxes  except  from  the  owner  in  person,  after  adver- 
tisement and  before  sale,  before  the  date  of  the  sate  Of  the  property  in 
controversy,  the  jury  must  find  from  evidence  produced  on  this  trial  that  a 
majority  of  such  board  adopted  such  practice,  or  rule,  or  ooocnrred  therein, 
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belore  the  date  of  the  sale  af  this  property,  and  in  the  absence  of  proof  to  the 
contrary  the  law  presumes  that  a  majority  of  such  board  did  not  adopt  sooh 
practice  or  rule,  or  concur  therein  before  such  date." 

§  684^  Where  a  tender  of  'performance  or  payment  is  necessary  to  the  estaih 
Uskment  of  n  righty  it  %eiU  be  considered  as  waived  when  it  is  certain  that  it  wiU 
he  refused.     Cases  cited. 

We  think  these  presented  correctly  to  the  jury  the  principle  established  by 
the  cases  in  this  court  above  referred  to.  That  is,  that  the  commissioners 
themselves  having  established  and  acted  upon  a  rule  that  payment  of  the  taxes 
after  advertisement,  would  be  received  from  no  one  but  the  owner  of  the  land 
appearing  in  person  to  pay  them,  that  if  offered  by  his  tenant,  his  agent,  or 
his  attorney  in  fact  duly  appointed,  it  would  be  rejected,  it  would  be  an  idle 
eeremony  for  any  of  these  to  make  the  offer,  and  an  actual  tender  by  such 
persons,  8S  it  would: certainly  not  be  accepted,  need  not  be  made.  That  the. 
commissioners,  having  in  the  execution  of  the  Jaw  acted  upon  a  rule  which  de* 
prived  the  owner  of  the  land  of  an  important  right,  a  right  which  went  to  the 
root  of  the  matter,  a  right  which  has  in  no  instance  known  to  us  or  cited  by 
ooonsel  been  refused  to.a  tax  payer,  the  sale  made  under  such  circumstances  is 
invalid,  as  much  so  as  if  the  tax  had  been  actually  paid  or  tendered.  The 
proposition  is  thus  expressed  by  this  court  at  its  last  term  in  Hills  v.  Exchange 
Bank,  105  U.  S.,  819,  as  the  result  of  the  cases  above  cited:  ''It  is  a  general 
rule  that  when  the  tender  of  performance  of  an  act  is  necessary  to  the  estab- 
lishmentrof  any  right  against  another  party,  this  tender  or  offer  to  perform  is 
waived  or  becomes  unnecessary  when  it  is  reasonably  certain  that  the  offer  will 
be  refused." 

The  api^cation  of  these  decisions  to  the  case  before  us  is  denied  by  counsel 
GD  twjo  grounds.  The  first  of  these  is  that  Bennett  v.  Hunter  was  decided  on 
the  language  of  the  act  of  1862,  and  that  due  attention  was  not  given  to  the 
pecaliar  language  of  the  substituted  section  7  of  the  act  of  1863,  which  says 
that  where  the  owner  of  the  land  '^  shall  not,  on  or  before  the  day  of  sale, 
appear  in  person  before  the  said  board  of  commissioners  and  pay  the  amount 
of  said  tax,  with  ten  per  centum  interest  thereon,  with  the  cost  of  advertising 
the  same,  or  request  the  same  to  be  struck  off  to  a  purchaser  for  a  less  sum 
than  two-thirds  of  the  assessed  value  of  said  several  lots  or  parcels  of  ground^ 
the  said  commissioners  shall  be  authorized  at  said  sale  to  bid  off  the  same  for 
the  United  States  at  a  sum  not  exceeding  two-thirds  of  the  assessed  value 
thereof."  It  is  argued  from  this  that  no  right  to  pay  the  tax  under  this  statute 
existed  except  by  the  owner  in  person. 

The  reply  to  this  is  that  in  Bennett  v.  Hunter  and  Tacey  v.  Irwin  the  sales 
that  were  under  consideration  are  clearly  shown  by  the  reports  to  have  been 
made  after  the  act  of  1868,  and  it  is  believed  that  no  sale  for  taxes  was  made 
under  the  original  tax  law  until  after  that  amendment  was  passed,  and  that  all 
the  officers  charged  with  the  duty  of  collecting  that  tax  were  aware  of  the 
language  of  the  new  seventh  section.  It  is  quite  apparent  from  the  opinion 
of  Mr.  Chief  Justice  Chase,  who  spoke  for  the  court  in  Bennett  v.  Hunter,  and 
who  wafi  secretary  of  the  treasury  when  both  statutes  were  enacted,  that  he 
understood  well  that  be  was  deciding  the  very  question  raised  by  the  require- 
ment to. appear  in  person  in  the  latter  act,  and  intended  to  decide  that,  not- 
withstanding this,  the  owner  had  a  right  to  pay  the  tax  before  sale  by  an  agent 
or  a  friend. 

Besides,  there  was  no  other  provision  of  either  the  act  of  1862  or  the  amend-' 
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meat  of  1863,  which  gave  the  owner  the  right  to  pay  at  all  between  the  i 
tisement  and  the  sale.  The  third  section  of  the  original  act  gave  the  right  to 
pay  for  sixty  days  after  the  tax  commissioners  had  fixed  the  amount  of  the 
tax,  and  no  longer;  and  the  seventh  section  of  that  act,  as  well  as  its  sabstitate 
of  1863,  gave  the  right  to  redeem  after  the  sale  was  made.  It  is  clear,  there- 
fore, that  Bennett  v.  Hunter,  Tacey  v»  Irwin,  and  Atwood  v.  Weems  were 
decisions  construing  the  substituted  seventh  section  of  1863. 

In  Turner  v.  Smith,  14  Wall.,  553,  this  court,  in  construing  the  change  in  the 
language  of  the  seventh  section,  held  that  its  object  was  to  authorize  the 
United  States,  by  its  commissioners,  to  bid  more  than  the  tax  and  costs,  which 
they  could  not  do  before,  and  to  limit  them  to  two-thirds  of  the  assessed  value 
of  the  land,  and  that  after  the  amount  of  costs  and  tax  had  been  bid,  the  United 
States  should  not  bid  against  a  purchaser  named  by  the  owner.  It  was  prob- 
ably in  reference  to  this  that  the  act  required  the  personal  presence  of  the 
owner  before  the  commissioners  to  name  a  purchaser,  against  whom  the  United 
States  should  not  compete  after  it  was  secured  by  a  bid  which  covered  the  tax, 
interest  and  costs. 

The  other  point  raised  is,  that  the  right  to  pay  the  taxes  between  the  adver- 
tisement and  day  of  sale  in  any  other  mode  than  by  personal  appearance  of  the 
owner  before  the  commissioners  did  not  exist  in  cases  where  the  United  States 
became  the  purchaser.  As  it  could  never  be  known  until  the  day  of  sale 
whether  the  United  States  would  become  the  purchaser  or  not,  it  would  seem 
that  the  duty  of  the  commissioners  to  receive  the  taxes  was  to  be  exercised 
without  reference  to  the  possibility  of  the  land  being  struck  off  to  the  United 
States. 

In  Cooley  v.  O'Connor,  12  Wall.,  391,  it  was  held  that  the  act  contemplated 
that  a  certificate  of  sale  should  be  given  when  the  United  States  became  the 
purchaser  as  in  other  cases,  and  no  reason  is  shown  why  that  certificate  should 
have  any  greater  effect  as  evidence  of  title  than  ia  the  case  of  a  private  pur- 
chaser, nor  why  it  should  not  be  subject  to  the  same  rules  in  determining  its 
validity,  nor  why  the  payment  or  tender  of  the  tjtx,  interest  and  costs  should 
not  be  made  by  an  agent  in  the  one  case  as  in  the  other. 

It  is  proper  to  observe  that  there  was  evidence,  uncontradicted,  to  show  that 
Fendall  appeared  before  the  commissioners  in  due  time,  and  on  the  part  of  Mrs. 
Lee,  in  whom  the  title  then  was,  offered  to  pay  the  taxes,  interest  and  costs, 
and  was  told  that  the  commissioners  could  receive  the  money  from  no  one  but 
the  owner  of  the  land  in  person.  In  all  this  matter  we  do  not  see  any  error  in 
the  rulings  of  the  court,  nor  any  reason  to  doubt  that  the  jury  were  justified  in 
finding  that  the  United  States  acquired  no  title  under  the  tax-sale  proceed- 
ings. 

§  685.  It  is  established  law  that  the  United  States  cannot  he  sued  in  any  ease 
without  its  consent 

In  approaching  the  other  question  which  we  are  called  on  to  decide,  it  is 
proper  to  make  a  clear  statement  of  what  it  is.  The  counsel  for  plaintiffs  in 
error  and  in  behalf  of  the  United  States  assert  the  proposition,  that  though  it 
has  been  ascertained  by  the  verdict  of  the  jury,  in  which  no  error  is  found,  that 
the  plaintiff  has  the  title  to  the  land  in  controversy,  and  that  what  is  set  up  in 
behalf  of  the  United  States  is  no  title  at  all,  the  court  can  render  no  judgment 
in  favor  of  the  plaintiff  against  the  defendants  in  the  action,  because  the  latter 
hold  the  property  as  officers  and  agents  of  the  United  States,  and  it  is  appro- 
priated to  lawful  public  uses. 
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This  proposition  rests  on  the  prinoiple  that  the  United  States  cannot  be  law- 
fally  sued  without  its  consent  in  any  case,  and  that  no  action  can  be  maintained 
against  any  individaal  without  sncb  consent,  where  the  judgment  must  depend 
on  the  right  of  the  United  States  to  property  held  by  such  persons  as  officers 
or  agents  for  the  government.  The  first  branch  of  this  proposition  is  conceded 
to  be  the  established  law  of  this  country  and  of  this  court  at  the  present  day; 
the  second,  as  a  necessary  or  proper  deduction  from  the  first,  is  denied. 

In  order  to  decide  whether  the  inference  is  justified  from  what  is  conceded, 
it  is  necessary  to  ascertain,  if  we  can,  on  what  principle  the  exemption  of  the 
United  States  from  a  suit  by  one  of  its  citizens  is  founded,  and  what  limita- 
tions surround  this  exemption.  In  this,  as  in  most  other  cases  of  like  charac- 
ter, it  will  be  found  that  the  doctrine  is  derived  from  the  laws  and  practices  of 
our  English  ancestors;  and  while  it  is  beyond  question  that  from  the  time  of 
Edward  the  First  until  now  the  king  of  England  was  not  suable  in  the  courts 
of  that  country  except  where  his  consent  had  been  given  on  petition  of  right, 
it  is  a  matter  of  great  uncertainty  whether,  prior  to  that  time,  he  was  not  sua* 
ble  in  his  own  courts  and  in  his  kingly  character  as  other  persons  were.  We 
have  the  authority  of  Chief  Baron  Comyns,  1  Digest,  132,  Action,  C,  1,  and  6 
Digest,  67,  Prerogative;  and  of  the  Mirror  of  Justices,  ch.  1,  sec.  3,  and  ch.  5, 
sec.  1,  that  such  was  the  law ;  and  of  Bracton  and  Lord  Holt,  that  the  king 
never  was  suable  of  common  right.  It  is  certain,  however,  that,  after  the 
establishment  of  the  petition  of  right,  about  that  time,  as  the  appropriate  man- 
ner of  seeking  relief  where  the  ascertainment  of  the  parties'  rights  required  a 
suit  against  the  king,  no  attempt  has  been  made  to  sue  the  king  in  any  court 
except  as  allowed  on  such  petition. 

It  is  believed  that  this  petition  of  right,  as  it  has  been  practiced  and  observed 
in  the  administration  of  justice  in  England,  has  been  as  eliicient  in  securing 
the  rights  of  suitors  against  the  crown  in  all  cases  appropriate  to  judicial  pro- 
ceedings as  that  which  the  law  affords  to  the  subjects  of  the  king  in  legal  con- 
troversies among  themselves.  ^^If  the  mode  of  proceeding  to  enforce  it  be 
formal  and  ceremonious,  it  is  nevertheless  a  practical  and  efficient  remedy  for 
the  invasion  by  the  sovereign  power  of  individual  rights."  United  States  v. 
O'Keefe,  11  Wall.,  178. 

There  is  in  this  country,  however,  no  such  thing  as  the  petition  of  right,  as 
there  is  no  such  thing  as  a  kingly  head  to  the  nation,  or  to  any  of  the  states 
which  compose  it.  There  is  vested  in  no  officer  or  body  the  authority  to  con- 
sent that  the  state  shall  be  sued,  except  in  the  law-making  power,  which  may 
give  such  consent  on  the  terms  it  may  choose  to  impose.  The  Davis,  10  Wall., 
15.  Congress  has  created  a  court  in  which  it  has  authorized  suits  to  be  brought 
against  the  United  States,  but  has  limited  such  suits  to  those  arising  on  con- 
tract, with  a  few  unimportant  exceptions. 

What  were  the  reasons  which  forbid  that  the  king  should  be  sued  in  his  own 
court,  and  how  do  they  apply  to  the  political  body  corporate  which  we  call  the 
United  States  of  America?  As  regards  the  king,  one  reason  given  by  the  old 
judges  was  the  absurdity  of  the  king's  sending  a  writ  to  himself  to  command 
the  king  to  appear  in  the  king's  court.  No  such  reason  exists  in  our  govern- 
ment^ as  process  runs  in  the  name  of  the  president,  and  may  be  served  on  the 
attorney-general,  as  was  done  in  Chisholm  v.  Georgia,  2  Dall.,  419.  Nor  can 
it  be  said  that  the  government  is  degraded  by  appearing  as  a  defendant  in  the 
courts  of  its  own  creation,  because  it  is  constantly  appearing  as  a  party  in  such 
courts,  and  submitting  its  rights  as  against  the  citizen  to  their  judgement 
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Mr.  Justice  Gfay,  ^f  .tj^0  aupreme  coart  of  Massaobnsetta,  in  an  able  and 
learqed  opinion,  ,wi)ich  e^baasts  the  sources  of  information  on  this  sabject, 
says:  ^'Tba  broader  reason  is  tbat  it  would  be  inconsistent  with  the  very  idea 
q{  supreme,  executive  power,  and  would  endanger  the  performance  of  the  pub- 
lic duties  of  the  sovereign  to  subject  him  to  repeated  suits  as  a  matter  of  right, 
at  the  will  of  any  citizen,  and  to  submit  to  the  judicial  tribunals  the  control 
and  disposition  of  k'w  public  property,  his  instruments  and  means  of  carryings 
on  bis  government  in  war  and  in  peace,  and  the  money  in  bis  treasury."  Briggs 
V.  Light  Boats,  11  Allen  (Mass.),  157.  As  no  person  in  this  government  exeiv 
cises  supreme  executive  power^  or  performs  the  public  duties  of  a  sovereign,  it 
is  difficult  to  see  on  what  solid  foundation  of  principle  the  exemption  from 
liability  to. suit  rests.  It  seems  most  probable  that  it  has  been  adopted  in  our 
courts  as  a  part  of  the  general  doctrine  of  publicists  that  the  supreme  power 
in  every  state,  wherever  it  may  reside,  shall  not  be  compelled,  by  process  of 
courts  of  its  own  creation,  to  defend  itself  from  assaults  in  those  courts. 
-  It  is  obvious  that  in  our  system  of  jurisprudence  the  principle  is  as  applica- 
ble to  each  of  the  states  as  it  is  to  the  United  States,  except  in  those  cases 
where  by  the  constitution  a  state  of  the  Union  may  be  sued  in  this  court. 
Bailroad  Co.  v.  Tennessee,  101  U.  S.,  337;  Railroad  Co.  v.  Alabama,  id.,  832. 

That  the  doctrine  met  with  a  doubtful  reception  in  the  early  history  of  this 
court  may  be  seen  from  the  opinions  of  two  of  its  justices  in  the  case  of  Chis- 
holm  V.  Gfeorgia,  where  Mr.  Justice  Wilson,  a  member  of  the  convention  which 
framed  the  constitution,  after  a  learned  examination  of  the  laws  of  England 
and  other  states  and  kingdoms,  sums  up  the  result  by  saying:  ^^We  see  noth- 
ing against,  but  much  in  favor  of,  the  jurisdiction  of  this  court  over  the  state 
of  Georgia,  a  party  to  this  cause."  Mr.  Chief  Justice  Jay  also  considered  the 
question  as  affected  by  the  difference  between  a  republican  state  like  ours  and 
a  personal  sovereign,  and  held  that  there  is  no  reason  why  a  state  should  not 
be  sued,  though  doubting  whether  the  United  States  would  be  subject  to  the 
same  rule. 

The  first  recognition  of  the  general  doctrine  by  this  court  is  to  be  found  in 
the  case  of  Cohens  v.  Virginia,  6  Wheat.,  264  (§§  734-745,  infra).  The  terms 
in  which  Mr.  Chief  Justice  Marshall  there  gives  assent  to  the  principle  does 
not  add  much  to  its  force.  ''The  counsel  for  the  defendant,"  he  says,  '^has 
laid  down  the  general  proposition  that  a  sovereign  independent  state  is  not 
suable  except  by  its  own  consent."  This  general  proposition,  he  adds,  will  not 
be  controverted.  And  while  the  exemption  of  the  United  States  and  of  the 
several  states  from  being  subjected  as  defendants  to  ordinary  actions  in  the 
courts  has  since  that  time  been  repeatedly  asserted  here,  the  principle  has  never 
been  discussed  or  the  reasons  for  it  given,  but  it  has  always  been  treated  as  an 
established  doctrine.  United  States  v.  Clarke,  8  Pet.,  436;  United  States  v. 
McLeraore,  4  How.,  286;  Hill  v.  United  Slates,  9  id.,  3S6;  Nations  v.  Johnson, 
24  id.,  195;  The  Siren,  7  Wall.,  152;  The  Davis,  10  id.,  15. 

§  686.  7%d  oncers  and  agents  of  the  United  States  holding  for  public  uses 
property  claimed  hy  eitisens  may  be  sued  therefor^  and  the  title  of  the  United 
States  to  etioh  property  may  be  examined  and  adjudged  in  such  a  suit.  Cases 
cited. 

On  the  other  hand,  while  acceding  to  the  general  proposition  that  in  no 
court  cao  the  United  States  be  sued  directly  by  original  process  as  a  defendant, 
there  is  abundant  evidence  in  the  decisions  of  this  court  that  the  doctrine,  if 
not  absolutely  limited  to  cases  in  which  the  United  States  are  made  defendants 
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by  name,  is  not  permitted  to  interfere  with  tlie  judicial  enforcement  of  the 
established  rights  of  plaintiffs  when  the  United  States  is  not  a  defendant  or  a 
necessary  party  to  the  snit. 

Bnt  little  weight  can  be  given  to  the  decisions  of  the  English  courts  on  this 
branch  of  the  subject,  for  two  reasons:  1.  In  all  cases  where  the  title  to  prop- 
erty came  into  controversy  between  the  crown  and  a  subject,  whether  held  in 
right  of  the  person  who  was  king  or  as  representative  of  the  nation,  the  peti- 
tion of  right  presented  a  judicial  remedy, —  a  remedy  which  this  court,  on  full 
examination  in  a  case  which  required  it,  held  to  be  practical  and  efficient. 
There  has  been,  therefore,  no  necessity  for  suing  the  officers  or  servants  of  the 
king  who  held  possession  of  such  property,  when  the  issue  could  be  made  with 
the  king  himself  as  defendant.  2.  Another  reason  of  much  greater  weight  is 
found  in  the  vast  difference  in  the  essential  character  of  the  two  governments 
as  regards  the  source  and  the  depositaries  of  power. 

Notwithstanding  the  progress  which  has  been  made  since  the  days  of  the 
Stuarts  in  stripping  the  crown  of  its  powers  and  prerogatives,  it  remains  true 
to-day  that  the  monarch  is  looked  upon  with  too  much  reverence  to  be  sub- 
jected to  the  demands  of  the  law  as  ordinary  persons  are,  and  the  king-loving 
nation  would  be  shocked  at  the  spectacle  of  their  queen  being  turned  out  of 
her  pleasure-garden  by  a  writ  of  ejectment  against  the  gardener.  The  crown 
remains  the  fountain  of  honor,  and  the  surroundings  which  give  dignity  and 
majesty  to  its  possessor  are  cherished  and  enforced  all  the  more  strictly  because 
of  the  loss  of  real  power  in  the  government.  It  is  not  to  be  expected,  there- 
fore, that  the  courts  will  permit  their  process  to  disturb  the  possession  of  the 
crown  by  acting  on  its  officers  or  agents. 

Under  our  system  the  people^  who  are  there  called  subjects^  are  the  sovereign. 
Their  rights,  whether  collective  or  individual,  are  not  bound  to  give  way  to  a 
sentiment  of  loyalty  to  the  person  of  a  monarch.  The  citizen  here  knows  no 
person,  however  near  to  those  in  power,  or  however  powerful  himself,  to  whom 
he  need  yield  the  rights  which  the  law  secures  to  him  when  it  is  well  admin- 
istered. When  he,  in  one  of  the  courts  of  competent  jurisdiction,  has  established 
his  right  to  property,  there  is  no  reason  why  deference  to  any  person,  natural 
or  artificial,  not  even  the  United  States,  should  prevent  him  from  using  the 
means  which  the  law  gives  him  for  the  protection  and  enforcement  of  that 
right. 

Another  class  of  cases  in  the  English  courts,  in  which  attempts  have  been 
made  to  subject  the  public  ships  and  other  property  of  foreign  and  independent 
nations  found  within  English  territory  to  their  jurisdiction,  is  also  inapplicable 
to  this  case ;  for,  both  by  the  English  courts  and  ours,  it  has  been  uniformly 
held  that  these  were  questions  the  decision  of  which,  as  it  might  involve  war 
or  peace,  must  be  primarily  dealt  with  by  those  departments  of  the  govern- 
ment which  had  the  power  to  adjust  them  by  negotiation,  or  to  enforce  the 
rights  of  the  citizen  by  war.  In  such  cases  the  judicial  department  of  this 
government  follows  the  action  of  the  political  branch,  and  will  not  embarrass 
the  latter  by  assuming  an  antagonistic  jurisdiction.  Such  were  the  cases  of 
The  Schooner  Exchange  v.  McFaddon,  7  Cranch,  116 ;  Luther  v.  Borden,  7 
How.,  1;  State  of  Georgia  v.  Stanton,  6  Wall.,  50. 

The  earliest  case  in  this  court  in  whi6h  the  true  rule  is  laid  down,  and  which, 
bearing  a  close  analogy  to  the  one  before  us,  seems  decisive  of  it,  is  United 
States  V.  Peters,  5  Cranch,  115.  In  an  admiralty  proceeding  commenced  be- 
fore the  formation  of  the  constitution,  and  which  afterwards  came  into  the 
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district  coart  of  the  United  States  for  Pennsylvdnia,  that  coart,  ftfter  fall  bear- 
ing, had  decided  that  the  libelants  were  entitled  to  the  proceeds  of  the  sale  of 
a  vessel  condemned  as  prize  of  war,  which  had  come  to  the  possession  of  David 
Eittenhouse  as  treasurer  of  Pennsylvania.  The  district  judge  had  declined  to 
issue  any  process  to  enforce  his  decree  against  the  repredentatit^es  of  Ritten- 
house,  on  the  ground  that  the  funds  were  held  as  the  property  of  that  state,  and 
that  as  she  could  not  be  subjected  to  judicial  process,  neither  could  the  officer 
who  held  the  money  in  her  right.  The  analogy  to  the  case  before  us  will  be 
seen  when  it  is  further  stated  that  this  claim  of  the  statd  to  the  money  bad 
been  fully  presented,  and  that  the  court  had  decided  that  the  libelants  and  not 
the  state  were  legally  entitled  to  it.  In  that  case,  as  in  this,  it  was  argued  that 
the  suit  was  in  reality  against  the  state.  But,  on  an  application  therefor,  a  writ 
of  mandamus  to  compel  the  judge  of  the  district  court  to  proceed  in  the  exe- 
cution of  his  decree  was  granted.  In  delivering  the  opinion,  Mr.  Chief  Justice 
Marshall  says:  ''The  state  cannot  be  made  a  defendant  to  a  suit  brought  by 
an  individual,  but  it  remains  the  duty  of  the  courts  of  the  United  States  to  de- 
cide all  cases  brought  before  them  by  citizens  of  one  state  against  citizens  of  a 
different  state,  when  a  state  is  not  necessarily  a  defendant.  In  this  case,  the 
suit  was  not  instituted  against  the  state  or  its  treasurer,  but  against  the  execu- 
trixes of  David  Bittenhouse,  for  the  proceeds  of  a  vessel  condemned  in  the 
court  of  admiralty,  which  were  admitted  to  be  in  their  possession.  If  these 
proceeds  had  been  the  actual  property  of  Pennsylvania,  however  wrongfully 
acquired,  the  disclosure  of  that  fact  would  have  presented  a  case  on  which  it 
was  unnecessary  to  give  an  opinion ;  hut  it  certainly  can  never  be  alleged  that  a 
mere  suggestion  of  title  in  a  state  to  property  in  possession  o/anindividticU  mi$st 
arrest  the  proceedings  of  the  courts  and  prevent  their  looking  irUo  the  suggestion 
and  examining  the  validity  of  the  tiile.^^ 

The  case  before  us  is  a  suit  against  Strong  and  Kaufman,  as  individuals,  to 
recover  possession  of  property.  The  suggestion  was  made  that  it  was  the 
property  of  the  United  States,  and  that  the  court,  without  inquiring  into  the 
truth  of  this  suggestion,  should  proceed  no  further;  and  in  this  case,  as  in  that, 
after  a  judicial  inquiry  had  made  it  clear  that  the  property  belonged  to  plaint- 
iff and  not  to  the  United  States,  we  are  still  asked  to  forbid  the  court  below  to 
proceed  further,  and  to  reverse  and  set  aside  what  it  has  done,  and  thus  refuse 
to  perform  the  duty  of  deciding  suits  properly  brought  before  us  by  citizens  of 
the  United  States. 

It  may  be  said  —  in  fact  it  is  said  —  that  the  present  case  differs  from  the 
one  in  5  Cranch,  because  the  officers  who  are  sued  assert  no  personal  possession, 
but  are  holding  as  the  mere  agents  of  the  United  States,  while  the  executors 
of  Bittenhouse  held  the  money  until  a  better  right  was  established.  But  the 
very  next  case  in  this  court  of  a  similar  character,  Meigs  v.  McOlung,  9  Cranch, 
11,  shows  that  this  distinction  was  not  recognizc^d  as  sound.  The  property  sued 
for  in  that  case  was  land  on  which  the  United  States  had  a  garrison  erected  at 
a  cost  of  $30,000,  and  the  defendants  were  the  military  officers  in  possession; 
and  the  very  question  now  in  issue  was  raised  by  these  officers,  who,  according 
to  the  bill  of  exceptions,  insisted  that  the  action  could  not  be  maintained 
against  them,  ^'  because  the  land  was  occupied  by  the  United  States  troops,  and 
the  defendants  as  officers  of  the  United  States,  for  the  benefit  of  the  United 
States  and  by  their  direction."  They  further  insisted,  says  the  bill  of  excep- 
tions, that  the  United  States  had  a  right  by  the  constitution  to  appropriate  the 
property  of  the  individual  citizen.    The  court  below  overruled  these  objections,. 
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and  held  that  the  title  being  in  plaintiff  he  might  recover,  and  that  ^^  if  the 
land  was  private  property  the  United  States  could  not  have  intended  to  deprive 
the  individnal  of  it  without  making  him  compensation  therefor." 

Although  the  judgment  of  the  circuit  court  was  in  favor  of  the  plaintiff, 
and  its  result  was  to  turn  the  soldiers  and  officers  out  of  possession  and  deliver 
it  to  plaintiff,  Mr.  Chief  Justice  Marshall  concludes  his  opinion  in  this  emphatic 
language:  '^  This  court  is  unanimously  and  clearly  of  opinion  that  the  circuit 
court  committed  no  error  in  instructing  the  jury  that  the  Indian  title  was  ex- 
tinguished to  the  land  in  controversy,  and  thai  the  plaintiff  helow  might  sustain 
his  aetionJ*  We  are  unable  to  discover  any  difference  whatever  in  regard  to 
the  objection  we  are  now  considering  between  this  case  and  the  one  before  us. 

Impressed  by  the  force  of  this  argument,  counsel  say  that  the  question  of 
the  objection  arising  out  of  the  possession  of  the  United  States  was  not  consid- 
ered in  that  case,  because  it  was  not  urged  in  argument  by  counsel.  But  it  is 
manifest  that  it  was  so  set  out  in  the  bill  of  exceptions,  and  so  much  relied  on 
in  the  court  below,  that  ii  could  not  have  escaped  the  attention  of  the  court  and 
of  the  eminent  man  who  had  only  six  years  before  delivered  the  opinion  in  the 
cose  of  United  States  v.  Peters.  Nor  could  the  case  have  been  decided  as  it  was 
if  the  doctrine  now  contended  for  be  sound,  since  the  United  States  was  dis- 
possessed of  an  occupied  garrison  by  the  effect  of  the  judgment  against  the 
officers  in  charge  of  it. 

In  Wilcox  u  Jackson,  18  Pet.,  498,  the  contest  was  over  a  fort  of  the  United 
States  which  had  been  in  its  continued  possession  for  over  thirty  years,  and  was 
so  occupied  when  the  suit  was  brought  against  its  officers  to  dispossess  them. 
The  case  came  from  the  supreme  court  of  Ulinois  to  this  court  on  a  writ  of 
error,  and  the  judgment  in  favor  of  the  plaintiff  was  reversed.  The  question 
now  under  consideration  was  not  passed  upon  directly  by  this  court.  But  a 
long  examination  of  the  question  whether  the  plaintiff  bad  proved  title  in 
himself,  and  a  decision  that  while  the  state  courts  of  Illinois  held  a  certificate 
of  purchase  from  the  United  States  to  be  a  legal  title  under  her  statute,  that 
statute  was  invalid,  might  all  have  been  avoided  by  the  simple  declaration  that 
the  United  States,  being  in  possession  of  the  property  as  a  fort,  no  action  at 
law  against  its  officers^ could  be  maintained.  But  no  such  proposition  was  ad- 
vanced by  counsel  on  either  side  or  considered  by  the  court. 

There  is  a  very  satisfactory  reason  for  this.  United  States  v.  Peters,  Meigs 
V.  McOlung,  and  Osbom  u  Bank  of  United  States,  had  all  involved  the  same 
question,  and  in  the  first  and  last  of  these  cases  the  principle  was  fully  dis- 
cussed, and  in  the  other  necessarily  decided  in  the  negative.  And  in  The 
Governor  of  Georgia  v.  Madrazo,  1  Pet.,  110,  the  court  had  referred  to  these 
cases,  and  again  asserted  the  principle,  quoting  the  language  of  them.  Counsel 
were  not  justified  in  asking  the  court  to  reconsider  it  while  most  of  the  judges 
were  still  on  the  bench,  including  the  chief  justice,  who  had  made  those  de- 
cisions. 

Osbom  V.  Bank  of  United  States,  9  Wheat.,  738,  is  a  leading  case,  remark- 
able in  many  respects,  and  in  none  more  than  in  those  resembling  the  one  be- 
fore US.  It  was  this:  The  state  of  Ohio  having  levied  a  tax  upon  the  branch  of 
the  Bank  of  the  United  States  located  in  that  state,  which  the  bank  refused  to 
pay,  Osbom,  auditor  of  the  state,  was  about  to  proceed  to  collect  said  tax  by 
a  seizure  of  the  money  of  the  bank  in  its  vaults,  and  an  amended  bill  alleged 
that  he  had  so  seized  $100,000,  and  while  aware  that  an  injunction  had  been 
issued  by  the  circuit  court  of  the  United  States  on  the  prayer  of  the  bank,  the 

275 


§«86,  COURTS.— JURISDICTION  OF  UNITED  STATES  COURTS. 

money  so  seized  had  been  delivered  to  the  treasurer  of  the  state,  Curry,  and 
afterwards  came  to  the  possession  of  Sullivan,  who  had  succeeded  Curry  as 
treasurer.  Both  Curry  and  Sullivan  were  made  defendants  as  well  as  Osborn 
and  his  assistant,  Harper. 

One  of  the  objections  pressed  with  pertinacity  all  through  the  case  to  the 
jurisdiction  of  the  court  was  the  conceded  fact  that  the  state  of  Ohio,  though 
not  made  a  defendant  to  the  bill,  was  the  real  party  in  interest  That  all  the 
parties  sued  were  her  officers, —  her  auditor,  her  treasurer,  and  their  agents, — 
•concerning  acts  done  in  their  official  character  and  in  obedience  to  her  laws. 
It  was  conceded  that  the  state  could  not  be  sued,  and  it  was  earnestly  argued 
there,  as  here,  that  what  could  not  be  done  directly  could  not  be  done  by  suing 
her  officers.  And  it  was  insisted  that  while  the  state  could  not  be  brought  be- 
fore the  court,  it  was  a  necessary  party  to  the  relief  sought,  namely,  the  return 
of  the  money  and  obedience  to  the  injunction,  and  that  the  bill  must  be  dis- 
missed. 

A  few  citations  from  the  opinion  of  Mr.  Chief  Justice  Marshall  will  show 
the  views  entertained  by  the  court  on  the  question  thus  raised.  At  page  842 
of  the  long  report  of  the  case,  he  says:  "If  the  state  of  Ohio  could  have 
been  made  a  party  defendant,  it  can  scarcely  be  denied  that  this  would  be  a 
strong  case  for  an  injunction.  The  objection  is  that,  as  the  real  party  cannot 
be  brought  before  the  court,  a  suit  cannot  be  sustained  against  the  agents 
of  that  party;  and  cases  have  been  cited  to  show  that  a  court  of  chancery 
will  not  make  a  decree  unless  all  those  who  are  substantially  interested  be 
made  parties  to  the.  suit.  This  is  certainly  true  where  it  is  in  the  power  of 
the  plaintiff  to  make  them  parties;  but  if  the  person  who  is  the  real  principal, 
the  person  who  is  the  true  source  of  the  mischief,  by  whose  power  and  for 
whose  advantage  it  is  done,  be  himself  above  the  law,  be  exempt  from  all  judi- 
cial process,  it  would  be  subversive  of  the  best-established  principles  to  say 
that  the  laws  could  not  afford  the  same  remedies  against  the  agent  employed 
m  doing  the  wrong  which  they  would  afford  against  him  could  his  principal  be 
joined  in  the  suit." 

In  another  place  he  says:  "  The  process  is  substantially,  though  not  in  form, 
against  the  state,  .  .  .  and  the  direct  interest  of  the  state  in  the  suit  as 
brought  is  admitted ;  and  had  it  been  in  the  power  of  ihe  bank  to  make  it  a 
party,  perhaps  no  decree  ought  to  have  been  pronounced  in  the  cause  until  the 
state  was  before  the  court.  But  this  was  not  in  the  power  of  the  bank,  •  .  . 
and  the  very  difficult  question  is  to  be  decided  whether,  in  such  a  case,  the 
court  may  act  upon  agents  employed  by  the  state  and  on  the  property  in 
their  hands."  In  answering  this  question  he  says:  "A  denial  of  jurisdiction 
forbids  all  inquiry  into  the  nature  of  the  case.  It  applies  to  cases  perfectly 
clear  in  themselves;  to  cases  where  the  government  is  in  the  exercise  of  its 
be3^established  and  most  essential  powers,  as  well  as  to  those  which  may  be 
deemed  questionable.  It  asserts  that  the  agents  of  a  state,  alleging  the  author- 
ity of  a  law  void  in  itself  because  repugnant  to  the  constitution,  may  arrest 
the  execution  of  any  law  in  the  United  States."  Again,  "  the  bank  contends 
that  in  all  cases  in  which  jurisdiction  depends  on  the  character  of  the  party, 
reference  is  made  to  the  party  on  the  record,  not  to  one  who  may  be  inter- 
ested, but  is  not  shown  by  the  record  to  be  a  party."  **If  this  question  were 
to  be  determined  on  the  authority  of  English  decisions,  it  is  believed  that  no 
case  can  be  adduced  where  any  person  can  be  considered  as  a  party  who  is  not 
made  so  in  the  record."     Again,  "in  cases  where  a  state  is  a  party  on  the  rec- 
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ord,  the  question  of  jurisdiction  is  decided  by  inspection.  If  jurisdiction  de- 
pend not  on  this  plain  fact,  but  on  the  interest  of  the  state,  what  rule  has  the 
oonstitntion  given  by  which  this  interest  is  to  be  measured?  If  no  rule  is  given 
is  it  to  be  settled  by  the  court?  If  so,  the  curious  anomaly  is  presented  of  a 
court  examining  the  whole  testimony  of  a  cause,  inquiring  into  and  deciding 
on  the  extent  of  a  state's  interest,  without  having  a  right  to  exercise  any  juris- 
diction in  the  case.  Can  this  inquiry  be  made  without  the  exercise  of  jurisdic- 
tion?" The  decree  of  the  circuit  court  ordering  a  restitution  of  the  money 
was  affirmed.     (See  Const.,  §§  2363-87.) 

Grisar  v.  McDowell,  6  Wall.,  363,  was  an  action  in  the  circuit  court  against 
General  McDowell  to  recover  possession  of  property  held  by  him  as  an  officer 
of  the  United  States,  which  had  been  set  apart  and  reserved  for  military  pur- 
poses. Though  this  was  set  up  by  him  as  part  of  his  defense,  it  does  not  ap- 
pear that  in  the  argument  of  counsel  for  the  government,  or  in  the  opinion  of 
the  court,  any  importance  was  attached  to  this  circumstance;  but  the  opinion 
of  Mr.  Justice  Field  in  this  court  examines  the  case  elaborately  on  the  question 
whether  plaintiff  or  the  government  had  the  title  to  the  land.  If  the  doctrine 
now  contended  for  is  sound,  the  case  should  have  proceeded  no  further  on  the 
suggestion,  not  denied,  that  the  property  was  held  for  public  use  by  a  military 
officer  under  orders  from  the  president. 

Brown  v,  Huger,  21  How.,  305,  is  of  a  precisely  similar  character,  for  the 
possession  of  the  military  arsenal  at  Harper's  Ferry,  in  which,  while  the  fact 
of  its  possession  by  the  United  States  was  set  out  in  the  bill  of  exceptions,  no 
attention  is  given  to  that  fact  in  the  opinion  of  this  court,  which  consists  of  an 
elaborate  examination  of  plaintiff's  title,  held  to  be  insufficient. 

These  decisions  have  never  been  overruled.  On  the  contrary,  as  late  as  the 
case  of  Davis  v.  Gray,  16  Wall.,  203,  the  case  of  Osborn  v.  Bank  of  United 
States  is  cited  with  approval  as  establishing  these  among  other  propositions: 
''  Where  the  state  is  concerned,  the  state  should  be  made  a  party,  if  it  can  be 
done.  That  it  cannot  be  done,  is  a  sufficient  reason  for  the  omission  to  do  it, 
and  the  court  may  proceed  to  decree  against  the  officers  of  the  state  in  all  re- 
spects as  if  the  state  were  a  party  to  the  record.  In  deciding  who  are  parties 
to  the  suity  the  court  will  not  look  beyond  the  record.  Making  a  state  officer 
a  party  does  not  make  the  state  a  party,  although  her  law  may  have  prompted 
his  action^  and  the  state  may  stand  behind  him  as  a  real  party  in  interest  A 
slate  can  be  made  a  party  only  by  shaping  the  bill  expressly  with  that  view,  as 
where  individuals  or  corporations  are  intended  to  be  put  in  that  relation  to  the 
case." 

Though  not  prepared  to  say  now  that  the  court  can  proceed  against  the 
officer  in  '^  all  respects  "  as  if  the  state  were  a  party,  this  may  be  taken  as  inti- 
mating in  a  general  way  the  views  of  the  court  at  that  time.  The  Siren,  7 
Wall.,  152,  and  The  Davis,  10  id.,  15,  are  instances  where  the  court  has  held 
that  property  of  the  United  States  may  be  dealt  with  by  subjecting  it  to  mari- 
time liens  where  this  can  be  done  without  making  the  United  States  a  party. 

This  examination  of  the  cases  in  this  court  establishes  clearly  this  result :  that 
the  proposition  that  when  an  individual  is  sued  in  regard  to  property  which  he 
holds  as  officer  or  agent  of  the  United  States,  his  possession  cannot  be  disturbed 
when  that  fact  is  brought  to  the  attention  of  the  court,  has  been  overruled  and 
denied  in  every  case  where  it  has  been  necessary  to  decide  it,  and  that  in  many 
others  where  the  record  shows  that  the  case  as  tried  below  actually  and  clearly 
presented  that  defense,  it  was  neither  urged  by  counsel  nor  considered  by  the 
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court  here,  though,  if  it  had  been  a  good  defense,  it  would  have  avoided  the 
necessity  of  a  long  inquiry  into  plain tiflfs  title  and  of  other  perplexing  ques- 
tions, and  have  quickly  disposed  of  the  case.  And  we  see  no  escape  from  the 
conclusion  that  during  all  this  period  the  court  has  held  the  principle  to  be  un- 
sound, and  in  the  class  of  cases  like  the  present,  represented  by  Wilcox  t^.  Jack- 
son, Brown  v.  Huger  and  Grisar  v,  McDowell,  it  was  not  thought  necessary  to 
re-examine  a  proposition  so  often  and  so  clearly  overruled  in  previous  well-con- 
sidered decisions. 

It  is  true  that  there  are  expressions  in  the  opinion  of  the  court  in  the  case  of 
Carr  v.  United  States,  98  U.  S.,  483,  which  are  relied  on  by  counsel  with  much 
confidence  as  asserting  a  different  doctrine.  That  was  a  case  in  which  the 
United  States  had  filed  a  bill  in  the  circuit  court  for  the  district  of  California 
to  quiet  title  to  the  land  on  which  a  marine  hospital  had  been  built.  To  rebut 
the  evidence  of  title  offered  by  the  plaintiffs,  the  defendant  bad  relied  on  cer- 
tain judgments  rendered  in  the  state  courts,  in  which  the  unsuccessful  parties 
set  up  title  in  the  United  States,  under  which  they  claimed.  It  appeared  that 
the  person  who  was  district  attorney  of  the  United  States  had  defended  these 
actions,  and  the  question  under  discussion  was  whether  the  United  States  was 
estopped  by  the  proceedings  so  as  to  be  unable  to  sustain  the  suit  to  quiet  title. 
After  stating  the  general  doctrine  that  the  United  States  cannot  be  sued  with- 
out her  consent,  and  the  further  proposition  that  no  such  consent  can  be  given 
except  by  congress,  which  is  a  sufficient  reason  why  they  cannot  be  concluded 
by  an  action  to  which  they  are  not  parties,  the  learned  justice  who  delivered  the 
opinion  proceeded  to  make  some  remarks  as  to  cases  in  which  actions  would  or 
would  not  lie  against  officers  of  the  government  in  relation  to  property  of  the 
United  States  in  their  possession.  As  these  remarks  were  not  necessary  to  the 
decision  of  the  point  then  in  question,  as  the  action  was  equally  inconclusive 
against  the  United  States,  whether  the  persons  sued  were  officers  of  the  gov- 
ernment or  not,  these  remarks,  if  they  have  the  meaning  which  counsel  attrib- 
ute to  them,  must  rest  for  their  weight  as  authority  on  the  high  character  of 
the  judge  who  delivered  them,  and  not  on  that  of  the  court  which  decided  the 
case. 

That  the  United  States  are  not  bound  by  a  judgment  to  which  they  are  not 
parties,  and  that  no  officer  of  the  government  can,  by  defending  a  suit  against 
private  persons,  conclude  the  United  States  by  the  judgment,  was  sufficient  to 
decide  that  case,  and  was  all  that  was  decided.  The  fact  that  the  property 
which  is  the  subject  of  this  controversy  is  devoted  to  public  uses  is  strongly 
urged  as  a  reason  why  those  who  are  so  using  it  under  the  authority  of  the 
United  States  shall  not  be  sued  for  its  possession  even  by  one  who  proves  a 
clear  title  to  that  possession.  In  this  connection  many  cases  of  imaginary 
evils  have  been  suggested,  if  the  contrary  doctrine  should  prevail.  Among 
these  are  a  supposed  seizure  of  vessels  of  war,  and  invasions  of  forts  and 
arsenals  of  the  United  States.  Hypothetical  cases  of  great  evils  may  be  sug- 
gested by  a  particularly  fruitful  imagination  in  regard  to  almost  every  law 
upon  which  depend  the  rights  of  the  individual  or  of  the  government,  and  if 
the  existence  of  laws  is  to  depend  upon  their  capacity  to  withstand  such  crit- 
icism, the  whole  fabric  of  the  law  must  fail. 

The  cases  already  cited  of  Meigs  v.  McClung,  Wilcox  v,  Jackson,  Georgia  v. 
Madrazo,  Grisar  v.  McDowell,  Brown  v.  Huger,  and  Osborn  v.  Bank  of  United 
States,  necessarily  involved  this  question,  for  the  property  recovered  by  the 
plaintiff  in  the  case  of  Meigs  v.  McClung  was  a  garrison  and  barracks  then  in 

278 


IN  SUITS  AGAINST  SOVEREIGN  POWER,  §687. 

use  for  saoh  purposes  by  the  officers  of  the  Haited  States  who  were  sued.  In 
Wilcox  V.  Jackson  an  action  was  brought  to  recover,  among  other  things,  a 
fort  which  had  been  in  the  occupation  of  the  United  States  for  thirty  years, 
and  which  was  then  occupied  by  an  officer  of  the  army  of  the  United  States 
and  bis  command.  In  Osborn  v.  Bank  of  United  States,  the  money  sued  for 
and  recovered  by  the  final  decree  of  this  court  was  claimed  by  the  state  of 
Ohio  as  part  of  her  public  funds,  and  devoted  by  her  laws  to  public  uses  in  all 
the  exigencies  of  the  public  service;  so  that  the  authorities  we  have  examined, 
if  they  are  worth  anything,  meet  this  objection  as  they  meet  the  others  which 
we  have  considered.  ' 

§  687.  That  no  person  ahaU  he  deprived  of  life^  liberty  or  property  %oit/iou$ 
4^0  process  qflaw  is  a  provision  of  the  constitution^  the  er^foroeinent  of  which  i$ 
e^ciaUy  within  th$  province  of  the  judiciary. 

The  objection  is  also  inconsistent  with  the  principle  involved  in  the  last  two 
clauses  of  article  5  of  the  amendments  to  the  constitution  of  the  United  States, 
whose  language  is:  '^ That  no  person  .  .  .  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law,  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation." 

Conceding  that  the  property  in  controversy  in  this  case  is  devoted  to  a 
proper  public  use,  and  that  this  has  been  done  by  those  having  authority  to  es- 
tablish a  cemetery  and  a  fort,  the  verdict  of  the  jury  finds  that  it  is  and  was 
the  private  property  of  the  plaiati£F,  and  was  taken  without  any  process  of  law 
and  without  any  compensation.  Undoubtedly  those  provisions  of  the  consti- 
tution are  of  that  character  which  it  is  intended  the  courts  shall  enforce,  when 
cases  involving  their  oparation  and  effect  are  brought  before  them.  The  in- 
stances in  which  the  life  and  liberty  of  the  citizen  have  been  protected  by  the 
judicial  writ  of  hobeas  corpus  are  too  familiar  to  need  citation,  and  many  of 
these  cases,  indeed  almost  all  of  them,  are  those  in  which  life  or  liberty  was  in- 
vaded by  persons  assuming  to  act  under  the  authority  of  the  government  Ei» 
parU  Milligan,  4  Wall,  2. 

If  this  constitutional  provision  is  a  sufficient  authority  for  the  court  to  inter- 
fere to  respue  a  prisoner  from  the  hands  of  those  holding  him  under  the  as- 
serted authority  of  the  government,  what  reason  is  there  that  the  same  courts 
shall  not  give  remedy  to  the  citizen  whose  property  has  been  seized  without 
dae  process  of  law,  and  devoted  to  public  use  without  just  compensation  ? 

Looking  at  the  question  upon  principle  and  apart  from  the  authority  of  ad- 
judged cases,  we  think  it  still  clearer  that  this  branch  of  the  defense  cannot  be 
maintained.  It  seems  to  be  opposed  to  all  the  principles  upon  which  the  rights 
of  the  citizen,  when  brought  in  collision  with  the  acts  of  the  government, 
most  be  determined.  In  such  cases  there  is  no  safety  for  the  citizen,  except  in 
the  protection  of  the  judicial  tribunals,  for  rights  which  have  been  invaded 
by  the  officers  of  the  government,  professing  to  act  in  its  name.  There  re- 
mains to  him  but  the  alternative  of  resistance,  which  may  amount  to  crime. 
The  position  assumed  here  is  that,  however  clear  his  rights,  no  remedy  can  be 
afforded  to  him  when  it  is  seen  that  his  opponent  is  an  officer  of  the  United 
States,  claiming  to  act  under  its  authority;  for,  as  Mr.  Chief  Justice  Marshall 
says,  to  examine  whether  this  authority  is  rightfully  assumed  is  the  exercise  of 
jurisdiction,  and  must  lead  to  the  decision  of  the  merits  of  the  question.  The 
objection  of  the  plaintiffs  in  error  necessarily  forbids  any  inquiry  into  the  truth 
of  the  assumption  th^  the  parties  setting  up  such  authority  are  lawfully  pos- 
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sessed  of  it ;  for  the  argament  is  that  the  formal  suggestion  of  the  existence  of 
sach  authority  forbids  any  inquiry  into  the  truth  of  the  suggestion. 

But  why  should  not  the  truth  of  the  suggestion  and  the  lawfulness  of  the 
authority  be  made  the  subject  of  judicial  investigation?  In  the  case  supposed, 
the  court  has  before  it  a  plaintiff  capable  of  suing,  a  defendant  who  has  no 
personal  exemption  from  suit,  and  a  cause  of  action  cognizable  in  the  court, — 
a  case  within  the  meaning  of  that  term,  as  employed  in  the  constitution  and 
defined  by  the  decisions  of  this  court.  It  is  to  be  presumed  in  favor  of  the 
jurisdiction  of  the  court  that  the  plaintiff  may  be  able  to  prove  the  right  which 
he  asserts  in  his  declaration. 

What  is  that  right  as  established  by  the  verdict  of  the  jury  in  this  case!  It 
is  the  right  to  the  possession  of  the  homestead  of  plaintiff.  A  right  to  recover 
that  which  has  been  taken  from  him  by  force  and  violence,  and  detained  by 
the  strong  hand.  This  right  being  clearly  established,  we  are  told  that  the 
court  can  proceed  no  further,  because  it  appears  that  certain  military  officers, 
acting  under  the  orders  of  the  president,  have  seized  this  estate,  and  converted 
one  part  of  it  into  a  military  fort  and  another  into  a  cemetery. 

It  is  not  pretended,  as  the  case  now  stands,  that  the  president  had  any  lawful 
authority  to  do  this,  or  that  the  legislative  body  could  give  him  any  such 
authority  except  upon  payment  of  just  compensation.  The  defense  stands  here 
solely  upon  the  absolute  immunity  from  judicial  inquiry  of  every  one  who 
asserts  authority  from  the  executive  branch  of  the  government,  however  clear 
it  may  be  made  that  the  executive  possessed  no  such  power.  Kot  only  no  sach 
power  is  given,  but  it  is  absolutely  prohibited,  both  to  the  executive  and  the 
legislative,  to  deprive  any  one  of  life,  liberty  or  property  without  due  process 
of  law,  or  to  take  private  property  without  just  compensation. 

These  provisions  for  the  security  of  the  rights  of  the  citizen  stand  in  the 
constitution  in  the  same  connection  and  upon  the  same  ground,  as  they  regard 
his  liberty  and  his  property.  It  cannot  be  denied  that  both  were  intended  to 
be  enforced  by  the  judiciary  as  one  of  the  departments  of  the  government 
established  by  that  constitution.  As  we  have  already  said,  the  writ  of  /labeas 
earpus  has  been  often  used  to  defend  the  liberty  of  the  citizen,  and  even  his 
life,  against  the  assertion  of  unlawful  authority  on  the  part  of  the  executive 
and  the  legislative  branches  of  the  government.  See  Ex  parte  Milligan,  4  Wall., 
2;  Kilbourn  v.  Thompson,  103  U.  S.,  168. 

No  man  in  this  country  is  so  high  that  he  is  above  the  law.  No  officer  of  the 
law  may  set  that  law  at  defiance  with  impunity.  All  the  officers  of  the  gov- 
ernment, from  the  highest  to  the  lowest,  are  creatures  of  the  law,  and  are 
bound  to  obey  it.  It  is  the  only  supreme  power  in  our  system  of  government, 
and  every  man  who  by  accepting  office  participates  in  its  functions  is  only  the 
more  strongly  bound  to  submit  to  that  supremacy,  and  to  observe  the  limitSr 
tions  which  it  imposes  upon  the  exercise  of  the  authority  which  it  gives. 

Courts  of  justice  are  established,  not  only  to  decide  upon  the  controverted 
rights  of  the  citizens  as  against  each  other,  but  also  upon  rights  in  controversy 
between  them  and  the  government;  and  the  docket  of  this  court  is  crowded 
with  controversies  of  the  latter  class.  Shall  it  be  said,  in  the  face  of  all  this, 
and  of  the  acknowledged  right  of  the  judiciary  to  decide,  in  proper  cases, 
statutes  which  have  been  passed  by  both  branches  of  congress  and  approved 
by  the  president  to  be  unconstitutional,  that  the  courts  cannot  give  a  remedy 
when  the  citizen  has  been  deprived  of  his  property  by  force,  his  estate  seized 
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and  converted  to  the  nse  of  the  government  without  lawful  authority,  without 
process  of  law,  and  without  compensation,  because  the  president  has  ordered  it 
and  his  officers  are  in  possession!  If  such  be  the  law  of  this  country,  it  sanc- 
tions a  tyranny  which  has  no  existence  in  the  monarchies  of  Europe,  nor  in  any 
other  government  which  has  a  just  claim  to  well-regulated  liberty  and  the  pro- 
tection of  personal  rights. 

It  cannot  be,  then,  that  when,  in  a  suit  between  two  citizens  for  the  owner- 
ship of  real  estate,  one  of  them  has  established  his  right  to  the  possession  of 
the  property  according  to  all  the  forms  of  judicial  procedure,  and  by  the  ver- 
dict of  a  jury  and  the  judgment  of  the  court,  the  wrongful  possessor  can  say 
successfully  to  the  court,  Stop  here;  I  hold  by  order  of  the  president,  and  the 
progress  of  justice  must  be  stayed.  That,  though  the  nature  of  the  contro- 
Tersy  is  one  peculiarly  appropriate  to  the  judicial  function,  though  the  United 
States  is  no  party  to  the  suit,  though  one  of  the  three  great  branches  of  the 
government  to  which  by  the  constitution  this  duty  has  been  assigned  has  de- 
clared its  judgment  after  a  fair  trial,  the  unsuccessful  party  can  interpose  an 
absolute  veto  upon  that  judgment  by  the  production  of  an  order  of  the  secre- 
tary of  war,  which  that  officer  had  no  more  authority  to  make  than  the 
humblest  private  citizen. 

The  evils  supposed  to  grow  out  of  the  possible  interference  of  judicial  action 
with  the  exercise  of  powers  of  the  government  essential  to  some  of  its  most 
important  operations  will  be  seen  to  be  small  indeed  compared  to  this  evil,  and 
much  diminished,  if  they  do  not  wholly  disappear,  upon  a  recurrence  to  a  few 
considerations.  One  of  these,  of  no  little  significance,  is,  that  during  the  ex- 
istence of  the  government  for  now  nearly  a  century  under  the  present  constitu- 
tion, with  this  principle  and  the  practice  under  it  well  established,  no  injury  from 
it  has  come  to  that  government.  During  this  time  at  least  two  wars,  so  serious 
as  to  call  into  exercise  all  the  powers  and  all  the  resources  of  the  government, 
have  been  conducted  to  a  successful  issue.  One  of  these  was  a  great  civil  war, 
such  as  the  world  has  seldom  known,  which  strained  the  powers  of  the  national 
government  to  their  utmost  tension.  In  the  course  of  this  war  persons  hostile 
to  the  Union  did  not  hesitate  to  invoke  the  powers  of  the  courts  for  their  pro- 
tection as  citizens,  in  order  to  cripple  the  exercise  of  the  authority  necessary  to 
put  down  the  rebellion ;  yet  no  improper  interference  with  the  exercise  of  that 
authority  was  permitted  or  attempted  by  the  courts.  State  of  Mississippi  r. 
Johnson,  4  Wall.,  475 ;  State  of  Georgia  v.  Stanton,  6  id.,  60 ;  State  of  Georgia 
V.  Grant,  id.,  241 ;  la  parte  Tarble,  13  id.,  397. 

Another  consideration  is,  that  since  the  United  States  cannot  be  made  a  de- 
fendant to  a  suit  concerning  its  property,  and  no  judgment  in  any  suit  against 
an  individual  who  has  possession  or  control  of  such  property  can  bind  or  con- 
clude the  government,  as  is  decided  by  this  court  in  the  case  of  Can*  v.  United 
States,  already  referred  to,  the  government  is  always  at  liberty,  notwithstand- 
ing any  such  judgment,  to  avail  itself  of  all  the  remedies  which  the  law  allows 
to  every  person,  natural  or  artificial,  for  the  vindication  and  assertion  of  its 
rights.  Hence,  taking  the  present  case  as  an  illustration,  the  United  States 
may  proceed  by  a  bill  in  chancery  to  quiet  its  title,  in  aid  of  which,  if  a  propet 
case  is  made,  a  writ  of  injunction  may  be  obtained.  Or  it  may  bring  an  action 
of  ejectment,  in  which,  on  a  direct  issue  between  the  CTnited  States  as  plaintiff, 
and  the  present  plaintiff  as  defendant,  the  title  of  the  United  States  could  be 
judicially  determined.  Or,  if  satisfied  that  its  title  has  been  shown  to  be 
invalid,  and  it  still  desires  to  nse  the  property,  or  any  part  of  it,  for  the  purposes 
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to  which  it  is  now  devoted,  it  may  purchase  such  property  by  fair  neigotiation, 
or  condemn  it  by  a  judicial  proceeding  in  which  a  just  compensi^tion  shall  be 
ascertained  and  paid  according  to  the  constitution. 

If  it  be  said  that  the  proposition  here  established  may  subject  the  property, 
the  oflScers  of  the  United  States,  and  the  performance  of  their  indispensable 
functions,  to  hostile  proceedings  in  the  state  courts,  the  answer  is  that  no  case 
can  arise  in  a  state  court,  where  the  interests,  the  property,  the  rights  or  the 
authority  of  the  federal  government  may  come  in  question,  which  cannot  be 
removed  into  a  court  of  the  United  States  under  existing  laws.  In  all  casea^ 
therefore,  where  such  questions  can  arise,  they  are  to  be  decided,  a,t  the  opUon 
of  the  parties  representing  the  United  States,  in  courts  wluch  are  the  preatioa 
of  the  federal  government. 

The  slightest  consideration  of  the  nature,  the  character,  the  organization  and 
the  powers  of  these  courts  will  dispel  any  fear  of  serious  injury  to  the  govern- 
ment at  their  ha,nds.  While  by  the  constitution  the  judicif^  department  is 
recognized  as  one  of  the  three  great  branches  among  which  all  the  powers  and 
functions  of  the  government  are  distributed,  it  is  inherently  the  weakest  of 
theiQ  f^lL 

Dependent  as  its  courts  are  for  the  enforcement  of  their  judgments  upon 
officers  appointed  by  the  executive  and  removable  at  his  pleasure,  with  no  pat- 
ronage and  no  control  of  the  purse  or  the  sword,  their  power  and  influence  reet 
solely  upon  the  public  sense  of  the  necessity  for  the  existence  of  a  tribunal  to 
which  all  may  appeal  for  the  assertion  and  protection  of  rights  guarantied  by 
the  constitution  and  by  the  laws  of  the  land,  and  on  the  confidence  reposed  in 
the  soundness  of  their  decisions  and  the  purity  of  their  motives.  From  such  a 
tribunal  no  well  founded  f^ar  can  be  entertained  of  injustice  to  the  government 
or  of  a  purpose  to  obstruct  or  diminish  its  just  authority. 

The  circuit  court  was  competent  to  decide  the  issues  in  this  case  between  the 
parties  that  were  before  it;  in  the  principles  on  which  these  issues  were  decided 
no  error  has  been  found;  and  its  judgment  is  affirmed,  (a) 

Waite,  C.  J.,  and  Justioes  Obay,  Bbadlet  and  Woods  dissented. 

Dissenting  opinion  by  Mr.  Justice  Gray. 

The  Chief  Justice,  Mr.  Justice  Bradley,  Mr.  Justice  Woods  and  myself  are 
unable  to  concur  in  the  judgment  of  the  majority  of  the  court.  The  case  so 
deeply  affects  the  sovereignty  of  the  United  States,  and  its  relations  to  the 
citizen,  that  it  is  fit  to  announce  the  grounds  of  our  dissent. 

The  action  is  ejectment,  originally  brought  by  George  W.  P.  C.  Lee  against 
Frederick  Kaufman  and  Richard  P.  Strong  in  a  court  of  the  state  of  Virginia, 
to  recover  possession  of  a  tract  of  land  known  as  Arlington,  of  which  the 
plaintiff  alleged  that  he  was  seized  in  fee.  The  whole  tract,  having  been  adver- 
tised for  sale  for  non-payment  of  direct  taxes  lawfully  assessed  upon  it,  and 
having  been  selected  for  government  use  for  war,  military,  charitable  and  edu- 
cational purposes  by  the  president  of  the  United  States  under  the  power  con- 
ferred on  him  by  the  act  of  congress  of  February  (5, 1863,  ch.  21,  was  accordingly, 
in  1864,  bid  off  to  the  United  States  at  the  tax  sale;  and  for  many  years  has 
been,  and  now  is,  held  and  occupied  by  the  United  States,  through  Kaufman 
and  Strong  in  charge  thereof,  under  the  certificate  of  sale  of  the  tax  commis- 
sioners, and  for  the  purposes  aforesaid,  and  also  under  orders  of  the  secretary 

(a)  Ainnuing The  Arlio^rton Owe* 8 Hughes, 86. 
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of  war,  part  of  it  for  a  military  station,  and  the  rest  as  a  national  cemetery 
for  the  barial  of  deceased  soldiers  and  sailors.  These  facts  were  made  to  appear 
at  three  stages  of  the  case. 

Fiar^L  They  were  stated  in  a  petition  filed  by  Kaufman  and  Strong  in  the 
state  coart,  for  the  removal  of  the  case  into  the  circuit  court  of  the  United 
States^  under  section  643  of  the  Itevised  Statutes,  on  the  ground  that  the  de- 
fendants were  officers  of  the  United  States,  and  holding  the  land  by  title 
derived  from  officers  of  the  United  States,  acting  under  a  revenue  law  of  the 
United  States,  the  validity  of  which  was  affected.  That  petition  was  granted 
and  the  case  removed  accordingly. 

Second.  They  were  stated  in  a  suggestion  and  motion,  filed  by  the  attorney- 
general  in  the  circuit  court  of  the  United  States  before  trial,  protesting  against 
the  jurisdiction  of  the  court,  and  moving  for  a  stay  of  proceeidings ;  which  was 
demurred  to  by  the  plaintiff  and  overruled  by  the  court. 

Third.  They  were  proved  by  the  evidence  produced  by  each  party  at  the 
trial,  and  were  assumed  in  the  instructions  given  as  well  as  in  those  requested. 
One  of  the  instructions  requested  by  the  defendants  was  as  follows:  *^If  the 
jury  believe,  from  the  evidence,  that  the  United  States  is  in  the  possession  of 
the  property  in  controversy,  through  its  officers  and  agents  charged  with  the 
control  of  the  same;  that  the  defendants  occupy  the  same  only  as  such  officers 
and  agents,  in  obedience  to  orders  of  the  war  department  of  the  United  States, 
and  making  no  claim  of  right  to  the  title  or  possession  thereof,  except  as  such 
officers;  that  the  United  States  is  using  the  same  as  a  national  cemetery  for 
the  burial  of  deceased  soldiers,  and  as  a  fort  and  reserve  connected  therewith, 
claiming  the  title  thereto  under  the  certificate  of  sale  proved  in  this  cause, —  then 
the  verdict  must  be  for  the  defendants."  The  court  refused  this  instruction, 
and  gave  the  following:  ''If  the  jury  believe  from  the  evidence  that  at  the  in- 
stitution of  this  suit  the  premises  in  controversy  were,  or  that  any  part  thereof 
was,  under  the  charge  and  in  the  occupation  or  possession  of  the  defendants 
Strong  and  Kaufman,  or  either  of  them,  under  the  direction  of  the  government 
of  the  United  States,  or  of  any  department  or  officer  thereof,  then  such  occu- 
pation or  possession  is  sufficient  to  enable  the  plaintiff  to  maintain  bis  action 
against  them  respectively  for  the  premises  so  occupied  or  possessed  by  them 
respectively." 

The  court  submitted  the  case  to  the  jury  under  further  instructions,  which 
permitted  them  to  find  for  the  plaintiff  upon  the  ground  that  the  certificate  of 
sale  for  taxes  was  invalid  as  against  him,  and  had  vested  no  legal  title  in  the 
United  States.  The  jury  returned  a  verdict,  upon  which  judgment  was  ren- 
dered, that  the  plaintiff  recover  possession  of  the  premises,  partly  against 
Kaufman  and  partly  against  Strong.  Writs  of  error  were  sued  out  by  the 
United  States,  and  by  Kaufman  and  Strong,  and  the  case  has  been  argued  upon 
both  these  writs  of  error. 

This  is  not  an  action  of  trespass  to  recover  damages  only.  Nor  is  it  an  action 
to  recover  property  violently  and  suddenly  wrested  from  the  owner  by  officers 
of  the  government  without  its  directions  and  without  color  of  title  in  the 
government.  But  it  is  brought  to  recover  possession  of  land  which  the  United 
States  have  for  years  held,  and  still  hold,  for  military  and  other  public  pur- 
poses, claiming  title  under  a  certificate  of  sale  for  direct  taxes,  which  is  de- 
clared by  the  act  of  congress  of  June  7,  1862,  ch.  98,  sec.  7,  to  be  j>rima/'aoie 
evidence  of  the  regularity  and  validity  of  the  sale  and  of  the  title  of  the  pur- 
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chaser,  and  which  has  been  defined  by  this  court  as  a  "public  act  which  is  the 
equivalent  of  office  found."     Bennett  v.  Hunter,  9  Wall.,  326,  336. 

§  688.  Sovereign  not  liable  to  he  sued. 

The  principles  upon  which  we  are  of  opinion  that  the  court  below  had  no 
authority  to  try  the  question  of  the  validity  of  the  title  of  the  United  States 
in  this  action,  and  that  this  court  has  therefore  no  authority  to  pass  npon  that 
question,  may  be  briefly  stated.  The  sovereign  is  not  liable  to  be  sued  in  any 
judicial  tribunal  without  its  consent.  The  sovereign  cannot  hold  property 
except  by  agents.  To  maintain  an  action  for  the  recovery  of  possession  of 
property  held  by  the  sovereign  through  its  agents,  not  claiming  any  title  or 
right  in  themselves,  but  only  as  the  representatives  of  the  sovereign  and  in  its 
behalf,  is  to  maintain  an  action  to  recover  possession  of  the  property  against 
the  sovereign;  and  to  invade  such  possession  of  the  agents,  by  execution  or 
other  judicial  process,  is  to  invade  the  possession  of  the  sovereign,  and  to  dis- 
regard the  fundamental  maxim  that  the  sovereign  cannot  be  sued. 

That  maxim  is  not  limited  to  a  monarchy,  but  is  of  equal  force  in  a  republic. 
In  the  one,  as  in  the  other,  it  is  essential  to  the  common  defense  and  general 
welfare  that  the  sovereign  should  not,  without  its  consent,  be  dispossessed  by 
judicial  process  of  forts,  arsenals,  military  posts  and  ships  of  war,  necessary 
to  guard  the  national  existence  against  insurrection  and  invasion;  of  custom- 
houses and  revenue  cutters,  employed  in  the  collection  of  the  revenue;  or  of 
light-houses  and  light-ships,  established  for  the  security  of  commerce  with 
foreign  nations  and  among  the  difiPerent  parts  of  the  country.  These  principles 
appear  to  us  to  be  axioms  of  public  law,  which  would  need  no  reference  to 
authorities  in  their  support,  were  it  not  for  the  exceeding  importance  and  in- 
terest of  the  case,  the  great  ability  with  which  it  has  been  argued,  and  the 
difference  of  opinion  that  has  been  manifested  as  to  the  extent  and  application 
of  the  precedents. 

The  exemption  of  the  United  States  from  being  impleaded  without  their 
consent  is,  as  has  often  been  affirmed  by  this  court,  as  absolute  as  that  of  the 
crown  of  England  or  any  other  sovereign.  In  Cohens  v.  Virginia,  6  Wheat., 
264,  411  (§§  734-745,  infra),  Mr.  Chief  Justice  Marshall  said :  "  The  universally 
received  opinion  is,  that  no  suit  can  be  commenced  or  prosecuted  against  the 
United  States."  In  Beers  v.  Arkansas,  20  How.,  527,  529,  Mr.  Chief  Justice 
Taney  said:  "It  is  an  established  principle  of  jurisprudence  in  all  civilized  na- 
tions, that  the  sovereign  cannot  be  sued  in  its  own  courts,  or  in  any  other,  with- 
out its  consent  and  permission;  but  it  may,  if  it  thinks  proper,  waive  this 
privilege,  and  permit  itself  to  be  made  a  defendant  in  a  suit  by  individuals,  or 
by  another  state;  and  as  this  permission  is  altogether  voluntary  on  the  part  of 
the  sovereignty,  it  follows  that  it  may  prescribe  the  terms  and  conditions  on 
which  it  consents  to  be  sued,  and  the  manner  in  which  the  suit  shall  be  con- 
ducted, and  may  withdraw  its  consent  whenever  it  may  suppose  that  justice  to 
the  public  requires  it."  In  the  same  spirit,  Mr.  Justice  Davis,  delivering  the 
judgment  of  the  court  in  Nichols  v.  United  States,  7  Wall.,  122,  126,  said: 
"Every  government  has  an  inherent  right  to  protect  itself  against  suits,  and 
if,  in  the  liberality  of  legislation,  they  are  permitted,  it  is  only  on  such  terms 
and  conditions  as  are  prescribed  by  statute.  The  principle  is  fundamental, 
applies  to  every  sovereign  power,  and,  but  for  the  protection  which  it  affords, 
the  government  would  be  unable  to  perform  the  various  duties  for  which  it 
was  created."    See,  also,  United  States  v.  Clarke,  8  Pet.,  436,  444;  Cary  v.  Cur- 
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tis,  8  How.,  236,  245,  256;  United  States  v.  MoLemore,  4  id.,  286,  289;  Hill  v. 
United  States,  9  id.,  386,  389;  Keeside  v.  Walker,  11  id.,  272,  290;  DeGroot  v. 
United  States,  5  Wall.,  419,  431 ;  United  States  v.  Eokford,  6  id.,  484, 488;  The 
Siren,  7  id.,  152,  154;  The  Davis,  10  id.,  15,  20;  United  States  v.  O'Keefe,  11 
id.,  178;  Case  v.  Terrell,  id.,  199,  201;  Carr  v.  United  States,  98  U.  S.,  433, 437; 
United  States  u  Thompson,  id.,  486,  489;  Bailroad  Co.  v.  Tennessee,  101  id., 
337;  Bailroad  Co.  v.  Alabama,  id.,  832. 

The  English  authorities  from  the  earliest  to  the  latest  times  show  that  no 
action  can  be  maintained  to  recover  the  title  or  possession  of  land  held  by  the 
crown  by  its  officers  or  servants,  and  leave  no  doubt  that  in  a  case  like  the  one 
before  us  the  proceedings  would  be  stayed  at  the  suggestion  of  the  attorney- 
general  in  behalf  of  the  crown.  •  Our  citations  will  be  confined  to  the  time 
since  Magna  Charta  declared  that  no  man  should  be  taken  or  imprisoned,  or 
be  disseized  of  bis  freehold  or  liberties  or  free  customs,  or  be  outlawed  or  ex- 
iled, or  in  any  way  destroyed,  or  be  passed  upon  or  condemned,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of  the  land, —  which  is  the  origin 
of  the  provision,  embodied  in  the  fifth  amendment  of  the  constitution  of  the 
United  States,  that  no  man  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law. 

The  earliest  authority  to  be  referred  to  is  Bracton,  who  wrote  in  the  reign 
of  Henry  III.,  and  who,  in  the  famous  passage  of  his  first  book,  affirms  that 
the  king  ought  not  to  be  subject  to  man,  but  to  God,  and  to  the  law,  because 
the  law  makes  the  king;  and  therefore  the  king  should  ascribe  to  the  law  what 
the  law  ascribes  to  him,  namely,  dominion  and  power,  for  there  is  no  king 
where  reigns  will  and  not  law.  Ipse  autem  rex  non  debet  esse  sub  homines  sed 
sub  Deo  et  sub  lege^  quia  lex  fadt  regem.  Attribuat  igitur  rex  legi,  qtu>d  lex 
aUribuit  ei^  videlicet,  dominium  et  potestatem,  non  est  enim  rex,  ubi  dominatur 
voluntas  et  non  lex.     Bract.,  6b. 

Yet  no  one  states  more  strongly  than  Bracton  the  exemption  of  the  king 
from  being  sued  without  his  consent  in  such  a  case  as  this;  for  he  says  that  one 
who  has  been  disseized  by  the  king,  or  by  his  bailiffs  in  his  nsLme^perdominum 
regem  vel  baUivos  suos  nomine  suo,  or,  as  he  elsewhere  says,  whom  the  king,  or 
any  one  in  his  behalf  or  in  his  name,  aliquis  pro  eo  vel  nomine  stu>y  has  ejected, 
cannot,  even  if  the  disseizin  be  manifest,  prosecute  an  assize  to  recover  posses- 
sion of  the  land  without  the  king's  consent,  but  must  await  his  pleasure  whether 
the  assize  shall  proceed  or  not,  expeotanda  erit  voluntas  domini  regis  quod 
procedcU  assisa  vel  fum  procedat.     Bract.,  168&,  171&,  212a. 

Lord  Coke  tells  us  that  before  the  statute  of  Westminster  I  (3  £dw.  I.),  ch. 
24,  if  an  officer  of  the  king,  by  mere  color  of  his  office,  and  not  by  the  kings 
command,  disseized  a  man  of  his  freehold,  the  only  remedy  was  by  petition  to 
the  king;  and  that  it  was  to  relieve  against  this  evil  that  the  statute  enacted 
that  no  escheator,  sheriff  or  other  bailiff  of  the  king,  '^  by  color  of  his  office, 
without  special  warrant  or  commandment,  or  authority  certain  pertaining  to 
his  office,"  should  disseize  any  man  of  his  freehold,  and  that,  if  he  should  do  so, 
the  disseizee  might  at  his  election  proceed  either  by  petition  to  the  king,  or  by 
assize  of  novel  disseizin  at  the  common  law,  and  the  officer  should  pay  double 
damages  to  the  plaintiff,  and  a  heavy  fine  to  the  king,  for  doing  injury  in  his 
name  to  the  subject.  2  Inst.,  206,  207.  But  when  the  entry  of  the  officer  was 
by  the  king's  command,  though  without  authority  of  law,  that  statute  had  no 
application. 

Accordingly  in  Stannford's  Exposition  of  the  King's  Prerogative,  ch.  22,  it  is 
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laid  down :  ^'  Petition  is  all  the  remedy  the  snbject  bath  when  the  king  seixeth 
his  land,  or  taketh  away  his  goods  from  him,  having  no  title  by  order  of  his 
laws  so  to  do,  in  which  case  the  snbject  for  his  remedy  is  driven  to  sne  anto  his 
sovereign  lord  by  way  of  petition ;  for  other  remedy  hath  he  not"  Stannf. 
Prerog.,  fol.  72&.  ^^  Also  whereas  the  king  doth  enter  upon  me,  having  no  title 
f  by  matter  of  record  or  otherwise,  and  pat  me  ont,  and  detains  the  possession 
from  me,  that  I  cannot  have  it  again  by  entry  withoat  snit^  I  have  then  no 
remedy  bat  only  by  petition.  Bat  if  I  be  snfiFered  to  enter,  my  entry  is  lawful 
and  no  intrusion.  Or  if  the  king  grant  over  the  lands  to  a  stranger,  then  is  my 
petition  determined,  and  I  may  now  enter  or  have  my  assize  by  order  of  the 
common  law  against  the  said  stranger,  being  the  king's  patentee."  *^  When  hia 
highness  seizeth  by  his  absolute  power  contrary  to  the  order  of  his  laws, 
although  I  have  no  remedy  against  him  for  it  but  by  petition,  for  the  dignity's 
sake  of  his  person,  yet  when  the  cause  is  removed  and  a  common  person  hath 
the  possession,  then  is  my  assize  revived,  for  now  the  patentee  entereth  by  his 
own  wrong  and  intrusion,  and  not  by  any  title  that  the  king  giveth  him,  f<H* 
the  king  had  never  title  nor  possession  to  give  in  that  case."    FoL  74ft. 

In  the  reign  of  Elizabeth,  it  was  resolved  by  all  the  judges  of  England,  that 
^'  when  the  king  was  seized  of  any  estate  of  inheritance  or  freehold  by  any 
matter  of  record,  be  his  title  by  matter  of  record  judicial  or  ministerial,  or  by 
conveyance  of  record,  or  by  matter  in  fact  and  found  by  office  of  record,  be 
who  has  right  could  not  by  the  common  law  have  any  traverse  upon  which 
he  was  to  have  amoveaa  manum^  but  was  put  to  his  petition  of  right  (in  nature 
of  his  real  action  which  he  could  not  have  against  the  king,  because  the 
king  by  his  writ  cannot  command  himself)  to  be  restored  to  his  freehold  and 
inheritance;"  unless,  indeed,  the  right  of  the  party  aggrieved  appeared  by  the 
same  record,  in  which  case  he  might  by  monatrans  de  droit  obtam  an  amoveas 
manum.     Sadler's  Case,  4  Bep.,  54ft,  55a. 

Lord  Hale  enumerates,  among  the  relative  prerogatives  of  the  crown,  the  pre- 
rogative ^'of  his  possessions, — that  no  man  can  enter  upon  him,  but  is  driven 
to  his  suit  by  petition."  Hale's  Analysis  of  the  Law,  sec.  9.  The  law  laid 
down  in  the  early  authorities  is  stated  in  the  same  way  in  the  Digest  of  Chief 
Baron  Comyns,  written  in  the  first  half  of  the  last  century,  and  in  Chitty  oa 
the  Prerogative  of  the  Crown,  published  in  1820;  and  Mr.  Chitty  treats  the 
action  of  ejectment  as  equivalent  in  this  aspect  to  the  ancient  form  of  proceed- 
ing by  assize.  Com.  Dig.,  Prerogative,  D.  78;  Chit.  Prerog.,  389-343,  and 
note  0. 

In  The  Queen  v.  Powell,  1  Q.  B.,  352;  S.  C,  4  Per.  &  Dav.,  719,  a  writ  of 
mandamvs  to  admit  to  a  copyhold  tenement  of  a  manor  belonging  to  the  crown 
having  been  directed  to  the  steward  alone,  it  was  contended  for  the  prosecutor 
that  a  previous  decision,  requiring  the  writ  to  be  directed  to  the  lord  of  the 
manor  as  well  as  to  the  steward,  applied  only  to  cases  where  the  lord  of  the 
manor  was  a  subject,  and  that,  inasmuch  as  there  could  be  no  mandamus  to 
the  sovereign,  the  writ  must  go  against  the  steward  alone.  But  Lord  Denman, 
with  the  concurrence  of  Justices  Littledale,  Williams  and  Coleridge,  quashed 
the  writ  of  mandamus;  and,  after  observing  that  doubtless  there  could  be  no 
mandamus  to  the  sovereign,  but  that  the  interests  of  the  crown  were  to  be  as 
much  guarded  as  those  of  the  subject,  said :  ^^  And  if  the  interests  of  the  crown 
cannot  so  effectually  be  protected  by  a  writ  against  the  steward  alone,  it  is  a 
very  strong  reason  to  show  that  such  a  writ  cannot  be  sustained.  Indeed,  if  it 
were  allowed,  it  is  not  certain  of  being  effectual;  for  if  the  advisers  of  the 
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crown  were  of  opinion  that  its  interests  might  be  aflPeoted,  and  were  to  advise 
the  sovereign  either  to  order  the  steward  not  to  admit  the  prosecutor  of  the 
mandamus^  or  to  revoke  the  appointment  of  the  steward,  this  court  could  not 
grant  an  attachment  against  the  steward,  and  then  the  party  does  not  get  ad- 
mitted. And,  indeed,  if  we  were  to  allow  a  mandamus  to  the  steward  alone, 
and  the  writ  were  obeyed,  the  property  of  the  crown  would  be  affected  indi- 
rectly by  the  mandamus  to  the  steward  alone,  when  it  cannot  be  affected  di- 
rectly by  making  the  sovereign  a  party  to  the  mxindamv^sy  **  But  in  the  case 
where  there  is  a  complaint  on  the  part  of  a  subject  against  the  crown  in  any 
matter  whatever,  the  course  is  to  proceed  by  petition  of  right,  or  else  by  mon- 
strana  de  droitj  or  traverse  of  office,  as  the  case  may  Require.  These  proceed- 
ings have  been  recognized  and  acknowledged  for  many  centuries.  Such 
proceedings  are  now  very  much  out  of  use,  and  few  instances  in  modern  times 
have  occurred  where  they  have  been  resorted  to;  but  still  they  are  what  must 
be  resorted  to  if  any  dispute  arises.  They  are  probably  expensive  and  tedious ; 
but  these  considerations  are  not  sufficient  for  oul*  dispensing  with  them;  we 
have  no  more  authority,  for  the  sake  of  convenience,  to  lay  them  aside  and 
introduce  writs  or  other  proceeding  which  are  usually  adopted  between  sub- 
ject and  subject,  amongst  which  these  writs  of  mandamics  are  to  be  reckoned, 
than  to  introduce  writs  and  other  proceedings,  now  solely  used  in  cases  of  pre- 
rogative, in  causes  between  subject  and  subject." 

In  The  Queen  v.  Commissioners  of  the  Treasury,  L.  R,  7  Q.  B.,  387,  394,  in 
which  the  court  refused  to  grant  a  writ  of  mandamus  to  the  lords  commission- 
ers of  the  treasury  to  pay  over  money  in  their  hands  as  servants  of  the  crown. 
Lord  Chief  Justice  Cockburn  said  that  it  did  not  follow,  because  the  prosecutor 
had  no  remedy  except  that  of  applying  by  petition  to  the  crown,  or  by  peti- 
tion to  parliament,  that  the  court  could  issue  a  writ  of  mandamus;  and  added : 
^  I  take  it,  with  reference  to  that  jurisdiction,  we  must  start  with  this  unques- 
tionable principle,  that  when  a  duty  has  to  be  performed  (If  I  may  use  that  ex- 
pression) by  the  crown,  this  court  cannot  claim,  even  in  appearance,  to  bare  any 
power  to  command  the  crown;  the  thing  is  out  of  the  question.  Over  the 
sovereign  we  can  have  no  power.  In  like  manner  where  the  parties  are  acting 
as  servants  of  the  crown,  and  are  amenable  to  the  crown,  whose  servants  they 
are,  they  are  not  amenable  to  us  in  the  exercise  of  our  prerogative  jurisdiction.'- 

In  Doe  V.  Roe,  8  Mee.  &  W.,  579;  S.  C,  Hnrlst.  &  W.,  159,  which  was  an 
action  of  ejectment  for  a  house  and  lands  adjoining  Hurst  Castle,  the  declara- 
tion had  been  served  upon  one  Watson  and  upon  the  board  of  ordnance.  On 
motion  of  the  attorney-general  in  behalf  of  the  crown,  supported  by  affidavits 
that  the  castle  was  an  hereditary  possession  of  the  crown  of  England,  and 
that  the  premises  sought  to  be  recovered  were  in  possession  of  the  crown,  by 
Watson,  who  had  been  placed,  by  authority  of  the  board  of  ordnance,  as 
master  gunner  in  charge  of  the  defenses  of  the  castle,  which  commanded  the 
passage  of  the  Keedles,  the  court  of  exchequer  ordered  the  declaration  to  be 
set  aside  and  all  further  proceedings  stayed.  It  was  contended  for  the  piaintiflf 
that  technically  the  action  was  trespass  against  Roe;  and  that  the  argument 
on  the  other  side  would  go  the  length  of  showing  that  in  any  case  where 
the  defendant  in  ejectment  made  an  affidavit  that  the  title  of  the  crown  came 
into  question  the  plaintiff  would  have  no  resource  but  in  his  petition  of  right. 
Whereupon  the  court  made  these  observations:  ^'Lord  Abinger,  C.  B.  The 
real  question  is,  Can  an  ejectment  be  tried,  the  effect  of  which  may  be  to  turn 
the  crown  out  of  oossession?    Alderson,  B.     The  declaration  is  served  on  a 
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person  oocapying  as  the  servant  of  the  crown ;  this  oase  is  not  like  the  case  put, 
of  lands  held  ander  the  Woods  and  Forests;  the  present  difficulty  only  arises 
when,  supposing  the  plaintilBT  to  succeed,  the  crown  would  be  turned  out  of 
possession."  Hurlst.  &  W.,  160.  At  the  close  of  the  argument  Lord  Abinger 
said :  ^^  It  is  quite  clear  the  court  could  not  issue  any  process  to  turn  the  crown 
out  of  possession;  and  the  only  doubt  I  had  was,  whether  this  property  was 
not,  by  the  operation  of  the  act  of  parliament,  in  the  possession,  not  of  the 
crown,  but  of  the  board  of  ordnance.  But  on  looking  more  fully  into  the 
act  my  doubt  is  entirely  removed."  Baron  Alderson  said:  ^'  I  am  of  the  same 
opinion.  No  ejectment  can  be  maintained  against  the  crown,  to  turn  the 
crown  out  of  possession,  by  the  authority  of  the  crown  itself."  And  Baron 
Bolfe  (afterwards  Lord  Chancellor  Cran worth)  added :  *^  The  question  may 
be  tested  thus:  suppose  there  were  no  trial,  but  judgment  went  against  the 
casual  ejector;  then  there  would  only  be  a  writ  to  turn  the  crown  out  of  pos- 
session, which  clearly  cannot  be."     8  Mees.  &  W.,  582,  583. 

The  same  rule,  as  well  as  the  essential  distinction  in  actions  brought  against 
a  servant  of  the  crown  holding  possession  in  behalf  of  the  crown,  between  an 
action  of  trespass  to  recover  damages,  which  might  be  suffered  to  proceed 
(although  the  crown  might  have  it  removed  for  that  purpose  into  the  court  of 
exchequer),  and  an  action  of  ejectment  to  recover  possession  of  the  land  itself, 
which  must  be  absolutely  stayed  on  motion  of  the  attorney-general,  is  clearly 
recognized  in  two  cases  of  trespass  to  recover  damages  against  officers  of  the 
crown,  removed  upon  application  of  the  attorney-general  into  the  office  of 
pleas  of  the  exchequer  for  trial.  Cawthorne  v,  Campbell,  1  Anstn,  205,  215; 
Attorney-General  v.  Hallett,  15  Mee.  &  W.,  97. 

In  Cawthorne  v.  Campbell,  Chief  Baron  Eyre,  speaking  of  a  case  decided  in 
1710,  of  an  ejectment  brought  in  the  court  of  queen's  bench  for  lands  which 
were  part  of  the  queen's  estate,  said :  "  There  was  an  application  to  this  court 
to  stay  the  proceedings,  and  the  parties  were  heard  upon  it.  The  attorney- 
general  attended,  and  after  the  hearing  it  was  put  off  for  a  day  or  two.  At 
length  the  entry  is,  that  an  injunction  issued  pro  domina  regina.  So  that  the 
action  was  not  removed,  but  simply  an  injunction  went  to  stay  the  proceedings. 
And  I  think  I  can  see  why  that  was:  if  the  action  had  been  removed,  the 
question  could  not  have  been  tried,  even  in  the  office  of  pleas,  because  you 
cannot  try  the  qneen's  title  in  an  ejectment.  The  queen  was  in  possession ;  her 
hands  must  be  removed  by  some  other  course  of  proceeding  than  an  ejectment ; 
and  therefore  it  was  fruitless  to  think  of  removing  it,  and  it  remained  under 
an  injunction." 

So  in  Attorney-General  v.  Hallett,  a  case  of  trespass  qiuire  daitaum  fregit^ 
in  which  the  defendant  pleaded  that  the  queen  was  seized  in  right  of  her 
crown  of  the  looua  in  quoy  Chief  Baron  Pollock  said :  "  The  action  of  eject- 
ment is  prima  facie  an  action  merely  between  subject  and  subject,  and  relates 
to  land;  yet  the  prerogative  of  the  crown  applies  to  that;  and  if  the  interest 
of  the  crown  is  concerned,  an  action  of  ejectment  may  be  removed  into  this 
court.  It  may  be  said,  however,  that  that  does,  not  amount  to  an  authority, 
because  the  action  does  not  go  on ;  the  reason  of  that  is,  that  in  this  court  an 
action  of  ejectment  will  not  lie  against  the  crown.  The  party  must  proceed 
by  a  petition  of  right.  In  an  action  of  ejectment,  we  remove  it,  although  we 
thereby  actually  extinguish  the  action ;  and  therefore  that  is  rather  an  a  fortiori 
argument  for  removing  this  cause,  which  is  sought  to  be  removed  for  the  ex- 
press purpose  of  going  on  with  it."   Barons  Parke,  Alderson  and  Piatt  concurred ; 
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and  Baron  Piatt  clearly  distinguished  the  ease  of  a  defendant  holding  posses- 
sion in  behalf  of  the  crown  from  that  of  a  defendant  claiming  a  right  in  him- 
self only,  though  under  a  grant  from  the  crown,  saying:  "If  the  queen  herself 
is  in  possession,  no  subject  can  maintain  ejectment  against  her;  the  only  mode 
of  proceeding  is  by  petition  of  right.  If  the  subject  is  in  possession,  claiming 
a  right  under  the  crown,  then  the  ejectment  may  be  maintained ;  but,  at  the 
suggestion  of  the  attorney-general,  the  proceeding  would  be  brought  into  this 
court." 

There  is  a  close  analogy  between  these  cases  and  the  case  at  bar.  Any 
action,  personal  or  real,  against  oflBcers  of  the  sovereign,  who  justify  under  a 
revenue  law,  may  bo  removed  in  England  into  the  court  of  exchequer,  and 
ander  the  acts  of  congress  into  the  circuit  court  of  the  United  States.  If  it  is 
an  action  of  tort  to  recover  damages  only,  it  may  there  proceed  to  trial.  But 
if  it  is  an  action  to  recover  possession  of  land,  which  is  in  fact  held  by  the  sov- 
ereign through  its  officers  and  agents,  and  that  fact  is  in  due  form  made  known 
to  the  court,  the  proceedings  must  be  stayed. 

An  action  of  ejectment  brought,  as  this  was,  under  the  code  of  Virginia  of 
1873,  ch.  131,  affects  the  title  to  land  more  than  the  action  of  ejectment  in 
England.  By  that  code,  the  action  may  not  only  be  brought  as  before,  but  it 
is  also  made  a  substitute  for  the  writ  of  right  and  all  other  real  actions.  Sees.  1, 
2,  38.  It  must  be  brought  by  and  in  the  name  of  a  person  having  a  subsisting 
interest  in  the  premises,  and  a  right  to  recover  the  premises  or  the  possession 
thereof;  and  against  the  person  actually  occupying  the  premises,  or,  if  they 
are  not  occupied,  against  some  person  exercising  acts  of  ownership  therein,  or 
claiming  title  thereto  or  some  interest  therein.  Sees.  4-6.  The  only  plea 
allowed  is  the  general  issue,  that  the  defendant  is  not  guilty  of  unlawfully 
withholding  the  premises  claimed.  Sec.  13.  The  declaration  must  describe 
the  premises  with  such  certainty  that  from  the  description  possession  can  bo 
delivered;  and  it  must  state,  and  the  verdict  must  find,  whether  the  plaintifiTs 
estate  is  in  fee,  or  for  life  and  whose  life,  or  for  years  and  the  duration  of  the 
term.  Sees.  8,  9,  27.  Judgment  for  the  plaintiff  is  that  he  recover  the  posses- 
sion of  the  premises  according  to  the  verdict,  if  there  is  one,  or,  if  on  default  or 
demurrer,  according  to  the  description  in  the  declaration.  Sec.  29.  Several 
judgments  may  be  recovered  against  several  defendants  occupying  distinct  par- 
cels of  the  land.  Sec.  17.  And  the  judgment  is  conclusive  as  to  the  title  or 
right  of  possession,  established  in  the  action,  upon  the  party  against  whom 
it  is  rendered,  and  all  persons  claiming  under  him  by  title  accruing  after  the 
commencement  of  the  action.     Sec.  35. 

The  principle  that  no  sovereign  can  be  sued  without  its  consent  applies 
equally  to  foreign  sovereigns  and  to  the  sovereign  of  the  country  in  which  the 
suit  is  brought.  The  exemption  of  the  sovereign  is  not  less  regarded  by  its 
own  courts  than  by  the  courts  of  other  sovereigns.  To  repeat  the  words  of 
Chief  Justice  Taney,  already  quoted:  "It  is  an  established  principle  of  juris- 
prudence in  all  civilized  nations,  that  the  sovereign  cannot  be  sued  in.  its  own 
courts,  or  in  any  other,  without  its  consent  and  permission." 

In  the  leading  case  of  The  Schooner  Exchange  v.  McFaddon,  7  Ci-anch,  116, 
the  exemption  of  a  foreign  sovereign  from  being  sued  in  our  courts  was  held 
to  protect  one  of  his  public  armed  vessels  from  being  libeled  hero  in  a  court  of 
admiralty  by  citizens  of  the  United  States,  to  whom  she  had  belonged;  and 
from  whom  she  had  been  forcibly  taken  in  a  foreign  port  by  his  order.  The 
district  attorney  of  the  United  States  having  filed  a  suggestion,  verified  bjc 
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affidavit,  that  she  was  a  public  armed  vessel  of  the  emperor  of  the  French,  and 
actually  employed  in  his  service  at  the  time  of  entering  our  ports,  the  circuit 
court,  disregarding  the  suggestion,  entered  a  decree  for  the  libelants.  But  upon 
an  appeal  taken  by  the  attorney  of  the  United  States,  this  court,  without  any 
inquiry  into  the  title,  reversed  the  decree  and  dismissed  the  libel;  and  Mr. 
Chief  Justice  Marshall  in  delivering  judgment  said :  ^^  There  seems  to  be  a  neces- 
sity for  admitting  that  the  fact  might  be  disclosed  to  the  court  by  the  sug- 
gestion of  the  attorney  for  the  United  States."    (See  Const.,  §§  3180-86.) 

In  Yavasseur  v,  Krupp,  9  Cb.  D.,  351,  the  Mikado  of  Japan,  a  sovereign 
prince,  bought  in  Germany  shells,  made  there,  but  said  to  be  infringements  of 
an  English  patent.  They  were  brought  to  England,  in  order  to  be  put  on 
board  a  ship  of  war  belonging  to  the  Mikado,  and  the  patentee  obtained  an  in- 
junction against  the  agents  of  the  Mikado  and  the  persons  in  whose  custody 
the  shells  were,  restraining  them  from  removing  the  shells.  The  Mikado  then 
applied  to  be  and  was  made  a  defendant  in  the  suit.  An  order  was  made  by 
Sir  George  Jessel,  master  of  the  rolls,  and  affirmed  by  the  court  of  appeal, 
that  notwithstanding  the  injunction,  the  Mikado  should  be  at  liberty  to  remove 
the  shells.  Lord  Justice  James  said :  **!  am  of  opinion  that  this  attempt  on 
the  part  of  the  plaintiff  to  interfere  with  the  right  of  a  foreign  sovereign  to 
deal  with  his  public  property  is  one  of  the  boldest  I  have  ever  heard  of  as  made 
in  any  court  in  this  country."  And,  after  stating  the  contention  of  the  plaint- 
iff that  the  shells  were  in  the  possession  of  persons  in  England  who  were  minded 
to  make,  and  did  make,  a  use  of  them  inconsistent  with  his  patent^  he  further 
said :  "  If  they  were  doing  so,  then  they  are  liable  in  an  action  for  damages, 
and  the  plaintiff  may  recover  any  damages  that  he  may  be  entitled  to.  But 
that  does  not  interfere  with  the  right  of  the  sovereign  of  Japan,  who  now  asks 
to  be  allowed  to  take  his  property."  Lord  Justice  Brett  said :  "  The  goods 
were  the  property  of  the  Mikado.  They  were  his  property  as  a  sovereign ;  they 
were  the  property  of  his  country;  and  therefore  he  is  in  the  position  of  a  for- 
eign sovereign  having  property  here."  "  If  it  is  an  infringement  of  the  patent 
by  the  Mikado,  you  cannot  sue  him  for  that  infringement.  If  it  is  an  infringe- 
ment by  the  agents,  you  may  sue  the  agents  for  that  infringement,  but  then 
it  is  the  agents  whom  you  sue."  "The  Mikado  has  a  perfect  right  to  have 
these  goods;  no  court  in  this  country  can  properly  prevent  him  from  having 
goods  which  are  the  public  property  of  his  own  country." 

lu  the  case  of  The  Parlement  Beige,  5  P.  D.,  197,  the  court  of  appeal  held 
that  an  unarmed  packet,  belonging  to  the  king  of  the  Belgians,  and  in  the  hands 
of  officers  commissioned  by  him,  and  employed  in  carrying  mails,  and  also  in 
carrying  merchandise  and  passengers  for  hire,  was  not  liable  to  be  seized  in  a 
suit  in  rem  to  recover  damages  for  a  collision.  Lord  Justice  Brett,  in  a  con- 
sidered judgment,  stated  the  real  question  to  be  "  whether  every  part  of  the 
public  property  of  every  sovereign  authority  in  use  for  national  purposes  is  not 
as  much  exempt  from  the  jurisdiction  of  every  court  as  is  the  person  of  every 
sovereign  f"  and  .after  reviewing  many  American,  as  well  as  English  cases, 
announced  the  conclusion  of  the  court  thus:  **  As  a  consequence  of  the  absolnto 
independence  of  every  sovereign  authority,  and  of  the  international  comity 
which  induces  every  sovereign  state  to  respect  the  independence  of  every  other 
sovereign  state,  each  and  every  one  declines  to  exercise  by  means  of  any  of  its 
courts  any  of  its  territorial  Jurisdiction  over  the  person  of  any  sovereign  or  am- 
bassador of  any  other  state,  or  over  the  public  property  of  any  state  which  is 
destined  to  its  public.use,  .0EX)ver.the  property  of  any  ambassador,  though  such 
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sovereign,  ambassador  or  property  be  within  its  territory,  and  therefore,  bnt  for 
the  common  agreement,  sabject  to  its  jurisdiction.  This  proposition  woald  de- 
termine the  first  question  in  the  present  case  in  favor  of  the  protest,  even  if  an 
action  in  rem  were  held  to  be  a  proceeding  solely  against  property,  and  not  a 
procedure  directly  or  indirectly  impleading  the  owner  of  the  property  to  answer 
to  the  judgment  of  the  court  But  we  cannot  allow  it  to  be  supposed  that  in 
oar  opinion  the  owner  of  the  property  is  not  indirectly  impleaded."  After 
stating  the  mode  of  procedure  in  courts  of  admiralty,  he  continued:  "To  im- 
plead an  independent  sovereign  in  such  a  way  is  to  call  upon  him  to  sacrifice 
either  his  property  or  his  independence.  To  place  him  in  that  position  is« 
breach  of  the  principle  upon  which  his  immunity  from  jurisdiction  rests.  We 
think  that  he  cannot  be  so  indirectly  impleaded  any  more  than  he  could  be 
directly  impleaded.  The  case  is,  upon  this  consideration  of  it,  brought  within 
the  general  rule  that  a  sovereign  authority  cannot  be  personally  impleaded  in 
any  court." 

It  was  argued  at  the  bar  that  the  petition  of  right  in  England  was  in  efFect  a 
salt  against  the  crown.  But  the  petition  of  right  could  never  be  maintained 
except  after  an  application  to  the  king  and  his  consent  granted.  The  sovereign 
thns  retained  the  power  of  determining  in  advance  in  every  case  whether  it  was 
consistent  with  the  public  interests  to  allow  the  sait  to  be  brought  and  tried  in 
the  ordinary  courts  of  justice.  The  petition  might  be  presented  either  to  the 
king  in  person  or  in  parliament;  and  if  sued  in  parliament,  it  might  be  enacted 
and  pass  as  an  act  of  parliament.  Stannf.  Pi*erog.,  72b;  Chit.  Prerog.,  846. 
The  old  form  of  proceeding  by  petition  of  right  to  the  king  was  so  tedious  and 
expensive  that  it  fell  into  disuse;  and  there  is  hardly  an  instance  in  which  it 
was  resorted  to  in  England  between  the  settlement  of  the  colonies  and  the  dec- 
laration of  independence,  or  for  half  a  century  afterwards.  Olay  ton  v.  Attorney- 
General,  1  Coop.  temp.  Cottenharo,  97,  120;  The  Queen  t^.  Powell,  1  Q.  B.^ 
853,  363,  and  4  Per.  &  Da  v.,  719,  723,  above  quoted ;  Canterbury  t^.  Attorney- 
General,  1  Phillips,  306,  327;  De  Bode's  Case,  8  Q.  B.,  208,  273.  The  granting 
of  the  royal.eonsent  as  a  matter  of  course  is  bat  of  very  modern  introduction  in 
England.  Eastern  Archipelago  Co.  v.  The  Queen,  2  El.  &  BL,  856,  914.  And 
the  statute  of  23  &  24  Yict.,  ch.  3 4,  simplifying  and  regulating  the  proceedings, 
makes  it  the  duty  of  the  secretary  of  state  for  the  home  department  to  lay  the 
petition  before  the  queen  for  her  consideration,  and  to  give  her  his  advice  upon 
it;  and  if  upon  his  advice  she  refuses  to  grant  her  fiat,  the  suppliant  is  without 
remedy.  Irwin  v.  Grey,  3  F.  &  R,  635,  637;  Tobin  v.  The  Queen,  14  C.  B., 
K.  S.,  505,  521,  and  16  id.,  310,  368.  In  United  States  v.  O'Keefe,  11  Wall., 
178, 184,  in  which  it  was  held  that  British  subjects  were  included  in  the  acts  of 
congress  of  July  27,  186S,  ch.  276,  allowing  suits  for  the  proceeds  of  captured 
and  abandoned  property  to  be  brought  in  the  court  of  claims  '^  by  aliens  who  are 
citizens  or  subjects  of  any  government  which  accords  to  citizens  of  the  United 
States  the  right  to  prosecute  claims  against  such  government  in  its  courts,** 
this  court,  speaking  of  the  English  petition  of  right,  said:  '*It  is  easy  to  see 
that  cases  might  arise,  involving  political  considerations,  in  which  it  would  be 
eminently  proper  for  the  sovereign  to  withhold  his  permission." 

The  English  remedies  of  petition  of  right  mojistrana  de  dtait^  and  traverse 
of  office,  were  never  introduced  into  this  country  as  part  of  our  common  law; 
but  in  the  American  colonies  and  states  claims  upon  the  government  were 
commonly  made  by  petition  to  the  legislature.  The  inadequacy  or  the  want 
of  those  remedies  is  no  reason  fof  maintaining  a  suit  against  the  sovereign,  in 
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a  form  which  is  usual  between  prirate  citizens,  but  which  has  not  been  ex- 
pressly granted  to  them  as  against  the  sovereign.  The  Queen  v.  Powell,  above 
quoted;  Gibbons  v.  United  States,  8  Wall.,  269. 

In  particular  classes  of  cases,  indeed,  congress  has  authorized  suits  in  equity 
to  be  brought  against  the  United  States;  as,  for  instance,  in  cases  of  delinquent 
receivers  of  public  money  against  whom  a  warrant  of  distress  has  been  issued; 
in  cases  of  proprietors  of  land  taken  and  sold  to  make  certain  improvements 
in  the  city  of  Washington  (in  which  the  bill  is  spoken  of  as  ^Mn  the  nature  of 
a  petition  of  right"),  and  in  claims  to  share  in  the  money  received  from 
Mexico  under  the  treaty  of  Guadalupe  Hidalgo.  See  United  States  v.  Nourse, 
6  Pet,  470,  and  9  id.,  8;  Murray  v.  Hoboken  Land  Co.,  18  How.,  272,  284; 
Van  Ness  v.  Washington,  4  Pet.,  232,  276,  277;  Clark  v.  Clark,  17  How.,  315, 
320.  So  it  has  often  authorized  suits  to  be  brought  against  the  United  States 
to  confirm  claims,  under  grants  from  foreign  governments,  to  lands  since  ceded 
to  the  United  States.  But  in  such  a  suit  Chief  Justice  Marshall  said:  ^'  As 
the  United  States  are  not  suable  of  common  right,  the  party  who  institutes 
such  suit  must  bring  his  case  within  the  authority  of  some  act  of  congress,  or 
the  court  cannot  exercise  jurisdiction  over  it."  United  States  v.  Clarke,  8  Pet., 
436,  444. 

For  more  than  sixty  years  after  the  adoption  of  the  constitution,  no  general 
provision  was  made  by  law  for  determining  claims  against  the  United  States; 
and  in  every  act  concerning  the  court  of  claims  congress  has  defined  the  classes 
of  claims  which  might  be  made,  the  conditions  on  which  they  might  be  pre- 
sented, the  forms  of  proceeding,  and  the  effect  to  be  given  to  the  awards.  The 
act  of  February  24,  1855,  ch.  122,  which  first  established  that  court,  required  an 
act  of  congress  to  carry  out  each  award.  The  act  of  March  8,  1863,  ch.  92, 
which  dispensed  with  that  requirement,  authorized  the  sums  due  by  the  judg- 
ments of  the  court  of  claims,  after  presentation  of  a  copy  thereof  to  the  sec- 
retary of  the  treasury  and  his  estimate  of  an  appropriation  therefor,  to  be 
paid  out  of  any  general  appropriation  made  by  law  for  the  satisfaction  of  pri- 
vate claims.  Even  under  this  act  the  court  of  claims  had  so  little  of  the  nature 
of  a  judicial  tribunal,  tbat  th  s  coirt  declined  to  entertain  appeals  from  its  de- 
cisions, although  the  statute  expressly  gave  such  an  appeal.  Gordon  v.  United 
States,  2  Wall.,  561;  S.  C,  5  Am.  Law  R-g.,  N.  S.,  111.  It  is  only  since  the 
act  of  March  17,  1866,  ch.  19,  has  repealed  the  provision  which  by  necessary 
implication  authorized  the  secretary  of  the  treasury  to  revise  the  decisions  of 
the  court  of  claims,  anJ  of  this  court  on  appeal,  that  this  court  has  considered 
and  determined  such  appeals. 

Under  the  existing  statutes  the  principal  classes  of  demands  submitted  to 
the  determination  of  the  court  of  claims  are  claims  founded  on  laws  of  con- 
gress, on  regulations  of  the  executive  depirtments,  and  on  contracts  expressed 
or  implied,  and  claims  referred  to  the  court  by  congress.  li.  S.,  sec.  1059.  The 
proceeding  by  petition  to  congress  and  reference  by  congress  to  the  court  of 
claims  presents  the  nearest  analogy  that  our  law  affords  to  the  petition  of 
right.  No  act  of  coni^ress  has  conferred  uf)()n  that  court,  or  upon  any  other 
tribunal,  general  jurisdiction  of  suits  against  the  United  States  to  recover  pos- 
session of  real  properly,  or  to  redress  a  tort.  And  the  act  of  congress  of  June 
11, 1864,  ch.  117  (re-enacted  in  section  3753  of  the  Revised  Statutes),  authorizing 
the  secretary  of  the  treasury  to  direct  a  stipulation,  to  the  extent  of  the  value 
of  the  interest  of  the  United  States,  to  be  entered  into  for  the  discharge  of 
any  property  owned  or  held  by  the  United  States,  or  in  which  the  United 
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States  have  or  claim  an  interest,  which  has  been  seized  or  attached  in  any  judi- 
cial proceeding  under  the  laws  of  a  state,  expressly  provides  "  that  nothing 
herein  contained  shall  be  considered  as  recognizing  or  conceding  any  right  to 
enforce  by  seizure,  arrest,  attachment, or  any  judicial  process,  any  claim  against 
any  property  of  the  United  States,  or  against  any  property  held,  owned  or 
employed  by  the  United  States,  or  by  any  department  thereof,  for  any  public 
use,  or  as  waiving  any  objection  to  any  proceeding  instituted  to  enforce  any 
such  claim." 

In  Gibbons  v.  United  States,  8  Wall,  269,  which  was  an  attempt  to  maintain 
in  the  court  of  claims  a  suit  against  the  government  as  upon  an  implied  con- 
tract, for  unauthorized  acts  of  its  oiBcers  which  were  in  themselves  torts,  the 
court  said:  ^' The  supposition  that  the  government  will  not  pay  its  debts,  or 
will  not  do  justice,  is  not  to  be  indulged ; "  and,  after  stating  the  reasons  against 
the  maintenance  of  the  suit,  concluded:  *'  These  reflections  admonish  us  to  be 
cautious  that  wo  do  not  permit  the  decisions  of  this  court  to  become  authority 
for  the  righting  in  the  court  of  claims  of  all  wrongs  done  to  individuals  by  the 
officers  of  the  general  government,  though  they  may  have  been  committed 
while  serving  that  government,  and  in  the  belief  that  it  was  for  its  interest. 
In  such  cases,  where  it  is  proper  for  the  nation  to  furnish  a  remedy,  congress 
has  wisely  reserved  the  matter  for  its  own  determination."  In  Langford  v. 
United  States,  101  U.  S.,  341,  the  remarks  just  quoted  were  repeated,  and  were 
applied  to  the  case  of  a  suit  for  the  use  and  occupation  of  land  which  the 
United  States,  under  a  claim  of  title,  had,  through  its  Indian  agents,  taken 
possession  of  and  since  held  by  force  and  against  the  will  of  the  rightful 
owner. 

If  it  is  proper  that  the  United  States  should  allow  themselves  to  be  sued  in 
such  a  case  as  this,  public  policy  requires  that  it  should  rest  with  congress  to 
define  the  mode  of  proceeding,  the  conditions  on  which  it  may  be  maintained, 
and  the  manner  in  which  the  decision  shall  be  enforced, —  none  of  which  can  be 
done  if  the  citizen  has  an  absolute  right  to  mamtain  the  action. 

If  the  plaintiff  is  entitled  to  judgment,  it  can  only  be  upon  the  ground  that 
the  United  States  are  not  a  party  to  the  record,  and  have  no  such  relation  to 
the  action  that  their  possession  of  the  land  demanded  will  prevent  judgment 
against  the  defendants  of  record.  If  those  defendants  alone  are  to  be  held  to 
be  parties  or  interested,  the  plaintiff  is  entitled,  as  of  right,  to  immediate  exe- 
cution as  well  as  to  judgment;  and  the  court  has  no  discretion  to  stay  an  execu- 
tion between  private  parties  on  considerations  of  the  interests  of  the  public. 

To  maintain  this  action,  independently  of  any  legislation  by  congress,  is  to 
declare  that  the  exemption  of  the  United  States  from  being  impleaded  with- 
out their  consent  does  not  embrace  lands  held  by  a  disputed  title;  to  defeat  the 
exemption  from  judicial  process  in  the  very  cases  in  which  it  is  of  the  utmost 
importance  to  the  public  that  it  should  be  upheld;  and  to  compel  the  United 
States  to  submit  to  the  determination  of  courts  and  juries  the  validity  of  their 
title  to  any  land  held  and  used  for  military,  naval,  commercial,  revenue,  or 
public  purposes. 

The  decision  of  this  court  and  the  reasoning  of  the  several  judges  in  the 
case  of  Chisholm  v.  Georgia,  2  Dall.,  419,  in  which  a  majority  of  the  court 
held  that  under  the  constitution,  as  originally  adopted,  a  suit  could  be  main- 
tained in  this  court  against  a  state  by  a  citizen  of  another  state,  do  not  appear 
to  Qs  to  furnish  much  aid  in  the  deterinmation  of  this  case,  for  several  reasons: 
Ist  Each  of  the  judges  who  mentioned  the  subject  declined  to  affirm  that  the 
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United  States  coald  be  saed.  2  DalL,  430,  469,  478.  2d.  The  decision  was 
based  on  a  construction  of  the  words  of  the  constitution  oonferrini^  jurisdiction 
of  suits  between  *^a  state  and  citizens  of  another  state."  3d.  That  construc- 
tion was  set  aside  by  the  eleventh  amendment  of  the  constitution,  which 
declares  that  ^*  the  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of 
the  United  States  by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state."     2  Ball.,  480,  note;  HoUings worth  v.  Virginia,  8  DalL,  378. 

In  those  cases  in  which  judgments  have  since  been  rendered  by  this  court 
against  individuals  concerning  money  or  property  in  which  a  state  bad  an  in- 
terest, either  the  money  was  in  the  personal  possession  of  the  defendants  and 
not  in  the  possession  of  the  state,  or  the  suit  was  to  restrain  the  defendants  by 
injunction  from  doing  acts  in  violation  of  the  constitution  of  the  United  States. 
Within  one  or  both  of  these  classes  fall  the  cases  of  United  States  t^.  Peters, 
6  Cranoh,  115;  Osborn  v.  Bank  of  United  States,  9  Wheat.,  738;  Davis  v. 
Gray,  16  Wall.,  203;  and  Board  of  Liquidation  v.  McComb,  92  U.  S.,  531. 

In  United  States  v,  Peters,  5  Cranch,  115,  in  which  a  writ  of  mandamus 
was  ordered  to  a  district  court  of  the  United  States  sitting  in  admiralty  to 
issue  an  attachment  against  the  executrixes  of  David  Rittenhouse  to  enforce 
obedience  to  a  decree  of  that  court  for  the  payment  of  money  (although  Ritten- 
house had  been  treasurer  of  the  state  of  Pennsylvania,  and  the  legislature  of  that 
state  had  directed  its  attorney-general  to  sue  the  executrixes  for  the  recovery  of 
the  money,  and  the  governor  to  protect  them  against  any  process  of  the  federal 
courts),  the  judgment  of  this  court,  as  stated  by  Mr.  Chief  Justice  Marshall, 
went  upon  the  ground  that  it  was  apparent  that  Rittenhouse  held  the  money 
in  his  own  right,  and  that  *^  the  suit  was  not  instituted  against  the  state  or  its 
treasurer,  but  against  the  executrixes  of  David  Rittenhouse,  for  the  proceeds 
of  a  vessel  condemned  in  the  court  of  admiralty,  which  were  admitted  to  be  in 
their  possession.  If  these  proceeds  had  been  the  actual  property  of  Pennsyl- 
vania, however  wrongfully  acquired,  the  disclosure  of  that  fact  would  have 
presented  a  case  on  which  it  is  unnecessary  to  give  an  opinion;  but  it  certainly 
can  never  be  alleged  that  a  mere  suggestion  of  title  in  a  state  to  property  in 
possession  of  an  individual  must  arrest  the  proceedings  of  the  court  and  pre- 
vent their  looking  into  the  suggestion  and  examining  the  validity  of  the  title." 
The  chief  justice  stated  the  conclusion  of  the  court  as  follows:  ''Since,  then, 
the  state  of  Pennsylvania  had  neither  possession  of,  nor  right  to,  the  property 
on  which  the  sentence  of  the  district  court  was  pronounced,  and  since  the  suit 
was  neither  commenced  nor  prosecuted  against  that  state,  there  remains  no 
pretext  for  the  allegation  that  the  case  is  within  that  amendment  of  the  consti- 
tution which  has  been  cited ;  and,  consequently,  the  state  of  Pennsylvania  can 
possess  no  constitutional  right  to  resist  the  legal  process  which  may  be  directed 
in  this  cause." 

The  chief  justice  thus  carefully  avoided  expressing  an  opinion  upon  a  case  in 
which  the  money  sued  for  was  in  the  possession  of  the  state,  or  ''the  actual 
property  of  the  state,  however  wrongfully  acquired ; "  and  his  remark  upon  the 
effect  of  a  mere  suggestion  of  title  in  the  state  in  a  suit  to  recover  "  property 
in  possession  of  an  individual,"  as  well  as  his  similar  remark  in  Osborn  v.  Bank 
of  United  States,  9  Wheat.,  738,  870,  as  to  the  effect  of  a  suggestion  of  title  in 
a  foreign  sovereign,  under  like  circumstances,  can  have  no  application  where 
it  is  in  due  form  pleaded  or  suggested,  and  satisfactorily  proved  or  admitted, 
that  the  property  is  in  the  possession  of  the  state  or  the  sovereign,  nnder  claim 
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and  color  of  title,  though  chat  possession  is  necessarily  held  in  its  behalf  by  its 
officers  or  servants,  as  appears  by  his  own  judgment  in  the  case  of  The  Ex- 
change, as  well  as  by  the  cases  in  the  court  of  exchequer  before  cited. 

In  Osborn  v.  Bank  of  United  States,  9  Wheat,  738,  the  bill  was  originally  filed 
by  the  Bank  of  the  United  States  against  the  auditor  of  the  state  of  Ohio  and  a 
collector  employed  by  him  to  prevent  them  from  levying  a  tax  imposed  by  the 
legislature  of  that  state,  in  violation  of  the  constitution  of  the  United  States,  upon 
the  property  of  the  bank;  and  they,  after  the  service  of  the  subpoena,  forcibly 
took  from  the  plaintiflTs  office  the  amount  of  the  tax  in  money,  and  paid  it  over 
to  the  treasurer  of  the  state,  who  received  it  with  notice  of  these  facts,  and  kept 
it  apart  from  other  money  belonging  to  the  state,  so  that,  in  the  view  taken  by 
the  court,  it  had  never  come  into  the  possession  of  the  state,  but  could  have 
been  recovered  from  the  treasurer  in  an  action  of  detinue.  9  Wheat,  833-836, 
854,  858.  By  an  amendment  of  the  bill,  the  treasurer  was  made  a  defendant 
Snob  were  the  facts  upon  which  the  court,  by  one  of  Mr.  Chief  Justice  Marshall's 
most  elaborate  judgments,  in  which  the  case  was  admitteckto  be  one  of  great 
difficulty,  ordered  the  defendants  to  restore  the  money,  and  held  that  the  fact 
that  the  state  was  not,  and  could  not  be,  without  its  consent,  made  a  defend- 
ant, afforded  no  objection  to  granting  such  relief. 

The  dictum  of  the  learned  justice  who  delivered  the  opinion  in  Davis  v.  Gray, 
16  Wall.,  203,  220,  that  in  Osborn  v.  Bank  of  United  States,  it  was  decided 
that,  in  cases  in  which  a  state  is  concerned,  "that  it  cannot  be  made  a  party  is 
a  sufficient  reason  for  the  omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  state  in  all  respects  as  if  the  state  were  a 
party  to  the  record,"  overstates  the  decision  in  Osborn's  case;  goes  beyond 
what  was  required  for  the  decision  of  Davis  v.  Gray,  in  which  the  object  of  the 
suit  and  the  whole  effect  of  the  decree  were  to  prevent  the  governor  and  the 
commissioner  of  the  general  land  office  of  the  state  of  Texas  from  signing 
patents  for  lands  of  which  the  plaintiff  had  the  title  under  a  previous  grant 
from  the  state ;  and,  as  the  state  cannot  hold  money  or  property  otherwise 
than  by  its  officers  and  agents,  would,  if  understood  as  laying  down  a  uni- 
versal rule,  practically  nullify  the  eleventh  amendment  of  the  constitution. 

In  Board  of  Liquidation  v.  McComb,  92  U.  S.,  531,  in  which  an  injunction 
was  granted  to  restrain  the  board  of  liquidation,  consisting  of  the  governor 
and  other  officers,  of  the  state  of  Louisiana  from  issuing  or  using,  in  violation 
of  a  previous  contract  of  the  state  with  the  plaintiff,  bonds  of  the  state  in 
their  hands,  the  court  said  that  the  objections  to  proceeding  by  injunction 
were,  ''first  that  it  is,  in  effect,  proceeding  against  the  state  itself;  and,  sec- 
ondly, that  it  interferes  with  the  official  discretion  vested  in  the  officers.  It  is 
conceded  that  neither  of  these  things  can  be  done.  A  state  without  its  con- 
sent cannot  be  sued  by  an  individual;  and  a  court  cannot  substitute  its  own 
discretion  for  that  of  executive  officers  in  matters  belonging  to  the  proper  ju- 
risdiction of  the  latter."  And  the  ground  upon  which  the  bill  in  that  case,  as 
well  as  in  the  previous  cases  of  Osborn  v.  Bank  of  United  States  and  Davis  v. 
Gray,  was  sustained,  was  defined  to  be,  that  when  a  plain  official  duty,  requir- 
ing no  exercise  of  discretion,  is  threatened  to  be  violated  by  some  positive 
official  act,  any  person  who  will  sustain  personal  injury  thereby,  for  which  ad- 
equate compensation  cannot  be  had  at  law,  may  have  an  injunction  to  prevent 
it,  notwithstanding  the  officer  pleads  the  authority  of  an  unconstitutional,  and 
therefore  void,  law  for  the  violation  of  his  duty. 

The  case  of  The  Governor  of  Georgia  v.  Madrazo,  1  Pet.,  110,  does  not  ap- 
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pear  to  as  to  have  any  important  bearing,  except  as  tending  to  illustrate  the 
distinction  between  the  possession  of  the  state  by  its  agents,  and  the  possession 
of  the  agents  in  their  own  right.  The  decision  was  that  where  negro  slaves 
were  illegally  taken  from  the  owner  on  the  high  seas,  and  afterwards  sold  to  a 
stranger,  who,  without  the  privity  of  the  owner,  imported  them  into  the 
United  States  in  violation  of  the  act  of  congress  .of  March  2,  1807,  ch.  22,  and 
they  were  here  seized  by  an  oflBcer  of  the  customs  of  the  United  States,  and 
delivered  to  an  agent  appointed  by  the  governor  of  the  state  of  Georgia  in  con- 
formity with  the  act  of  congress,  and  some  of  them  sold  by  order  of  the 
governor  of  the  state,  and  the  money  obtained  at  the  sale  was,  in  the  words  of 
Mr.  Chief  Justice  Marshall,  "actually  in  the  treasury  of  the  state,  mixed  up 
with  its  general  funds,"  and  the  rest  of  the  slaves  remained  in  the  hands  of  the 
agent  of  the  state,  "in  possession  of  the  government,"  a  libel  in  admiralty  by 
the  owner  to  recover  possession  of  the  money  and  slaves,  though  not  brought 
against  the  state  by  name,  but  against  the  governor  in  his  otHcial  capacity, 
was  a  suit  against  the  state,  and  therefore,  by  reason  of  the  eleventh  amend- 
ment of  the  constitution,  could  not  be  maintained.  See,  also.  Ex  parts 
Madrazzo,  7  Pet.,  627. 

In  the  case  on  which  the  plaintiff  principally  relies,  of  Meigs  v.  M'Clung,  9 
Cranch,  11,  in  which  a  circuit  court  of  the  United  States,  and  this  court  on 
writ  of  error,  gave  judgment  for  the  plaintiff  in  an  action  of  ejectment  for 
land  held  by  the  defendants  as  officers  and  under  the  authority  of  the  United 
States,  the  full  statement  of  their  position  in  the  bill  of  exceptions,  on  page  13 
of  the  report,  clearly  shows  that  the  fact  that  they  so  held  the  land  was  not 
set  up  in  defense,  except  as  supplemental  to  the  position  that  the  legal  title  to 
the  land  was  in  the  United  States;  and  it  does  not  appear  to  have  been  men- 
tioned in  argument.  No  objection  to  the  exercise  of  jurisdiction  was  made  by 
the  defendants  or  by  the  United  States,  or  noticed  by  the  court.  That  the 
court  understood  the  United  States  to  desire  a  decision  upon  the  merits  is 
further  apparent  from  Mr.  Chief  Justice  Marshall's  summary  towards  the 
close  of  the  opinion,  "The  land  is  certainly  the  property  of  the  plaintiff  below; 
and  the  United  States  cannot  have  intended  to  deprive  him  of  it  by  violence 
and  without  compensation."  Had  the  decision  covered  the  question  of  juris- 
diction, the  chief  justice  would  hardly  have  omitted  to  refer  to  it  in  Osborn  t;. 
Bank  of  United  States,  above  stated. 

In  Wilcox  V.  Jackson,  13  Pet.,  49S;  in  Brown  v.  Huger,  21  How.,  305;  and 
in  Grisar  v.  McDowell,  6  Wall.,  363,  which  were  also  actions  of  ejectment 
against  officers  of  the  United  States,  the  judgments  were  in  favor  of  the  de- 
fendants on  the  merits;  no  suggestion  that  the  United  States  were  so  inter- 
ested that  the  action  could  not  be  maintained  was  made  by  counsel  or  passed 
upon  by  this  court,  and  that  the  court  has  not  hitherto  understood  any  such 
question  to  be  settled  by  anj^  or  all  of  those  cases  is  clearly  shown  by  its  more 
recent  judgments. 

In  the  case  of  The  Siren,  7  Wall.,  152,  the  court  said :  "  It  is  a  familiar  doc- 
trine of  the  common  law  that  the  sovereign  cannot  be  sued  in  his  own  courts 
without  his  consent.  The  doctrine  rests  upon  reasons  of  public  |)olicy — the  in- 
convenience and  danger  which  would  follow  from  any  different  rule.  It  is 
obvious  that  the  public  service  would  be  hindered  and  the  public  safety  endan- 
gered if  the  supreme  authority  could  be  subjected  to  suit  at  the  instance  of 
every  citizen,  and  consequently  controlled  in  the  use  and  disposition  of  the 
means  required  for  the  proper  administration  of  the  government.    The  exemp- 
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tion  from  direct  snit  is  therefore  without  exception.  This  doctrine  of  the 
common  law  is  equally  applicable  to  the  supreme  authority  of  the  nation  — 
the  United  States.  They  cannot  be  subjected  to  legal  proceedings  at  law  or  in 
equity  without  their  consent;  and  whoever  institutes  such  proceedings  must 
bring  his  case  within  the  authority  of  some  act  of  congress.  Sach  is  the  lan- 
guage of  this  court  in  United  States  v.  Clarke,  8  Pet.,  444.  The  same  exemp- 
tion from  judicial  process  extends  to  the  property  of  the  United  States,  and 
for  the  same  reasons.  As  justly  observed  by  the  learned  judge  who  tried  this 
case,  there  is  no  distinction  between  suits  against  the  government  directly  and 
suits  against  its  property." 

In  the  case  of  The  Davis,  10  Wall.,  15,  the  court  stating  the  doctrine  some- 
what less  broadly,  yet  affirmed  the  proposition  as  clearly  established  by  author- 
ity, that  "no  suit  in  rem  can  be  maintained  against  the  property  of  the  United 
States  when  it  would  be  necessary  to  take  such  property  out  of  the  possession 
of  the  government  by  any  writ  or  process  of  the  court;"  and  in  discussing  the 
question,  what  constitutes  a  possession  which  protects  the  property  f-rom  the 
process  of  the  court,  said:  "We  are  speaking  now  of  a  possession  which  can 
only  be  changed  under  process  of  the  court  by  bringing  the  officer  of  the  court 
into  collision  with  the  officer  of  the  government,  if  the  latter  should  choose  to 
resist.  The  possession  of  the  government  can  only  exist  through  some  of  its 
officers,  using  that  phrase  in  the  sense  of  any  person  charged  on  behalf  of  the 
government  with  tlie  control  of  the  property,  coupled  with  its  actual  posses- 
sion. This,  we  think,  is  a  sufficiently  liberal  definition  of  the  possession  of  the 
property  by  the  government  to  prevent  any  unseemly  conflict  between  the 
court  and  the  other  departments  of  the  government,  and  which  is  consistent 
with  the  principle  which  exempts  the  government  from  suit  and  its  possession 
from  disturbance  by  virtue  of  judicial  process." 

In  The  Siren  a  claim  for  damages  against  a  prize  ship  for  a  collision  on  her 
way  from  the  place  of  capture  to  the  port  of  adjudication  was  allowed  out  of 
the  proceeds  of  her  sale  upon  condemnation,  because  the  government  was  the 
actor  in  the  suit  to  have  her  condemned.  In  The  Davis  a  claim  was  allowed 
for  salvage  of  goods  belonging  to  the  United  States  in  the  hands  of  the  master 
of  a  private  vessel  as  a  common  carrier,  because  his  possession  was  not  the 
possession  of  the  United  States,  and  the  United  States  could  only  obtain  the 
goods  b}'  coming  into  court  as  claimant  and  actor.  Each  of  those  cases,  as 
was  pointed  out  in  Case  v.  Terrell,  11  Wall.,  199,  201,  was  decided  upon  the 
gpround  that  "the  government  came  into  court  of  its  own  volition  to  assert  its 
claim  to  the  property,  and  could  only  do  so  on  condition  of  recognizing  the 
superior  rights  of  others." 

In  Carr  v.  United  States,  98  U.  8.,  433,  in  which  it  was  decided  that  judg- 
ments in  ejectment  against  officers  of  the  government,  in  possession  in  its  be- 
half of  lands  held  for  a  marine  hospital,  did  not  bind  nor  estop  the  United 
States,  it  was  said,  in  the  opinion  of  the  court:  "  We  consider  it  to  be  a  fun- 
damental prmciple  that  the  government  cannot  be  sued  except  by  its  own  con- 
sent; and  certainly  no  state  can  pass  a  law  which  would  have  any  validity  for 
making  the  government  suable  in  its  courts.  It  is  conceded  in  The  Siren,  7 
Wall.,  152,  and  in  The  Davis,  10  id.,  15,  that  without  an  act  of  congress  no 
direct  proceeding  can  be  instituted  against  the  government  or  its  property. 
And  in  the  latter  case  it  is  justly  observed  that  Hhe  possession  of  the  govern- 
ment can  only  exist  through  its  officers;  using  that  phrase  in  the  sense  of  any 
person  charged  on  behalf  of  the  government  with  the  control  of  the  property. 
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Goapled  with  actual  possession.'  If  a  proceeding  would  lie  against  the  oflBoers 
as  individuals  in  the  case  of  a  marine  hospital,  it  might  be  institated  with  equal 
facility  and  right  in  reference  to  a  postofflce  or  a  custom-house,  a  prison  or  a 
fortification.  In  some  cases  (perhaps  it  was  so  in  the  present  case)  it  might  not 
be  apparent  until  after  suit  brought  that  the  possession  attempted  to  be  assailed 
was  that  of  the  government;  but  when  this  is  made  apparent  by  the  pleadings 
or  the  proofs,  the  jurisdiction  of  the  court  ought  to  cease.  Otherwise,  the  gov- 
ernment could  always  be  compelled  to  oome  into  court  and  litigate  with  private 
parties  in  defense  of  its  property." 

The  view  on  which  this  court  appears  to  have  constantly  acted,  which  recon- 
ciles all  its  decisions,  and  is  ia accord  with  the  English  authorities,  is  this:  The 
objection  to  the  exercise  of  jurisdiction  over  the  sovereign  or  his  property,  in 
an  action  in  which  he  is  not  a  party  to  the  record,  is  in  the  nature  of  a  per- 
sonal objection,  which,  if  not  suggested  by  the  sovereign,  may  be  presumed 
not  to  be  intended  to  be  insisted  upon.  If  ejectment  is  brought  by  one 
citizen  against  another,  the  court  prima  facie  has  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and,  if  no  objection  is  interposed  in  behalf  of  the 
sovereign,  proceeds  to  judgment  between  the  parties  before  it.  If  the  property 
is  in  the  possession  of  the  defendants  and  not  of  the  sovereign,  an  informal 
suggestion  that  it  belongs  to  the  sovereign  will  not  defeat  the  action.  But  if 
the  sovereign,  in  proper  form  and  by  sufficient  proof,  makes  known  to  the  court 
that  he  insists  upon  his  exemption  from  suit,  and  that  the  property  sued  for  is  held 
by  the  nominal  defendants  exclusively  for  him  and  on  bis  behalf  as  public 
property,  the  right  of  the  plaintiff  to  prosecute  the  suit  and  the  authority  of  the 
court  to  exercise  jurisdiction  over  it  cease,  and  all  further  proceedings  must  be 
stayed. 

In  the  case  at  bar,  the  United  States  interposed  in  the  most  solemn  and  ap- 
propriate manner.  The  attorney-general,  before  the  trial,  following  the  course 
approved  by  this  court  in  the  case  of  The  Exchange,  and  by  the  court  of  ex- 
chequer in  the  case  of  Doe  v.  Soe,  and  other  cases,  already  referred  to,  filed  a 
suggestion  and  motion  in  writing,  in  which,  appearing  only  for  this  purpose,  he 
states  that  the  land  has  been  for  more  than  ten  years,  and  still  is,  held,  occu- 
pied and  possessed  by  the  United  States,  through  their  officers  and  agents 
charged  in  behalf  of  the  government  of  the  United  States,  with  the  control  of 
the  property,  and  who  are  in  the  actual  possession  thereof,  as  public  property 
of  the  United  States  for  public  uses,  in  the  exercise  of  their  sovereign  and  con- 
stitutional powers,  as  a  military  station  and  as  a  national  cemetery  established 
for  the  burial  of  deceased  soldiers  and  sailors,  known  as  the  Arlington  Ceme- 
tery, and  for  war,  military,  charitable  and  educational  purposes,  as  set  forth  in 
the  certificate  of  sale  of  the  land  for  non-payment  of  direct  taxes  lawfully- 
assessed  thereon,  a  copy  of  which  is  annexed  to  the  suggestion.  Wherefore, 
without  submitting  the  rights  of  the  government  of  the  United  States  to  the 
jurisdiction  of  the  court,  but  insisting  that  the  court  has  no  jurisdiction  of  the 
subject  in  controversy,  he  moves  that  the  declaration  may  be  set  aside,  and  all 
the  proceedings  be  stayed  and  dismissed,  and  for  such  other  order  as  may  be 
proper.  The  plaintiff,  by  demurring  to  this  suggestion,  admitted  the  truth  of 
the  facts  stated  by  the  attorney-general. 

After  these  facts  had  been  thus  formally  brought  to  the  notice  of  the  court 
by  the  chief  law  officer  of  the  United  States,  and  bad  been  admitted  by  the 
plaintiff,  we  are  of  opinion  that  the  court  had  no  authority  to  proceed  to  trial 
and  judgment;  because  the  suit,  which  had  been  commenced  against  the  individ- 
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Qal  defendants,  was  thenceforth  prosecuted  against  the  United  States ;  because 
in  ejectment,  as  in  other  actions  at  law,  a  court  has  no  authority  to  render  a 
judgment  on  which  it  has  no  power  to  issue  execution;  because, as  was  directly 
adjudged  in  Carr  v.  United  States,  98  U.  S.,  488,  above  cited,  no  judgment 
against  the  defendants  can  bind  or  estop  the  United  States;  because  the  pos- 
session of  the  defendants  is  in  fact  and  in  law  the  possession  of  the  United 
States,  and  the  defendants  may  at  any  moment  be  displaced  and  removed  by 
the  executive,  and  other  custodians  appointed  and  installed  in  their  stead ;  be- 
cause to  issue  an  execution  against  them  would  be  to  issue  an  execution  against 
the  United  States,  and  to  turn  the  United  States  out  of  possession  of  land  held 
by  the  United  States,  under  claim  of  title  and  color  of  right  for  public  pur- 
poses; and  because  to  maintain  a  suit  which  has  that  object  and  that  result  is 
to  violate  the  fundamental  principle  that  the  sovereign  cannot  be  sued  without 
its  consent,  and  to  encroach  upon  the  powers  intrusted  by  the  constitution  to 
the  legislative  and  executive  departments  of  the  government. 

The  court  having  no  authority  to  proceed  with  the  suit,  the  judgment  after- 
wards rendered  for  the  plaintiff  was  erroneous.  The  United  States,  having  the 
right  to  interpose,  and  having  interposed  in  due  form,  had  an  equal  right  to 
sue  out  a  writ  of  error  to  make  their  interposition  effectual.  This  is  plainly 
shown  by  the  case  of  The  Schooner  Exchange,  7  Cranch,  120,  147,  before  cited. 
It  follows  that  upon  the  writ  of  error  sued  out  by  the  United  States  the  judg- 
ment below  should  be  reversed,  and  the  case  remanded  with  directions  to  set 
aside  the  verdict  and  to  dismiss  the  action. 

As  to  Kaufman  and  Strong,  the  court  erred  in  compelling  them  to  proceed 
to  trial  after  the  interposition  of  the  United  States;  and  in  declining  to  in- 
struct the  jury,  as  they  requested,  that  if  the  United  States,  through  their 
oflScers  and  agents  charged  with  the  control  of  the  same,  were  in  the  possession 
of  the  property  in  controversy,  using  it  as  a  national  cemetery  for  the  burial  of 
deceased  soldiers,  and  as  a  fort  and  military  reservation,  claiming  title  under 
the  certificate  of  sale  proved  in  the  case,  and  the  defendants  occupied  the  same 
only  as  such  officers  and  agents,  in  obedience  to  orders  of  the  war  department 
of  the  United  States,  and  making  no  claim  of  right  to  the  title  or  possession 
except  as  such  officers,  the  verdict  must  be  for  the  defendants.  Judgment  of 
reversal  should  therefore  also  be  entered  upon  the  writ  of  error  sued  out  by 
them. 

Being  of  opinion,  for  the  reasons  above  set  forth,  that  the  question  of  the 
validity  of  the  title,  under  which  the  United  States,  through  their  officers  and 
agents,  hold  the  land,  cannot  be  tried  and  determined  in  this  action,  we  of 
coarse  express  no  opinion  upon  that  branch  of  the  case. 

DEN  EX  DEM.  NEW  JERSEY  t?.  BABCOCK. 
(Circuit  Court  for  New  Jersey:  4  Washington,  844-347.    1823.) 

Statement  of  Facts. —  Motion  to  remand  a  cause  removed  from  a  state  court 
because  a  state  was  a  party.  There  were  two  counts  in  the  declaration.  It 
was  objected  that  the  count  upon  the  demise  of  the  state  was  merely  to  oust 
the  jurisdiction  of  the  federal  court,  and  that  the  lessor  named  in  the  second 
count  was  the  real  plaintiff. 

Opinion  by  Washington,  J. 

The  motion  to  remand  this  cause  to  the  supreme  court  of  the  state  in  which 
it  was  commenced  presents  but  one  question  for  our  consideration!  and  that  is 
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whether  it  was  properly  removed  into  this  court  under  the  provisions  of  the 
twelfth  section  of  the  judiciary  act,  which  declares  that  ^'if  a  suit  be  com- 
menced in  any  state  court  against  an  alien,  or  by  a  citizen  of  the  state  in  which 
the  suit  is  brought,  against  a  citizen  of  another  state,  and  the  matter  in  dispute 
exceeds  the  sum  or  value  of  $500,  exclusive  of  costs,"  etc.,  it  shall  be  the  duty 
of  the  state  court  to  proceed  no  further  in  the  cause.  The  section  then  pro- 
vides for  the  trial  of  the  cause  in  the  circuit  court  to  which  it  is  removed. 

§  689.  The  circuit  court  has  no  jurisdiction  in  causes  in  which  a  state  is  a 
parti/.  Such  a  cavse^  when  removed  from  a  state  courts  even  though  docketedj 
must  le  remanded. 

If  the  cause  bo  not  one  which  is  removable  from  the  state  to  the  United 
States  court  under  the  above  section,  it  ought  not  to  be  placed  upon  the  docket 
of  the  latter  court;  and  if  it  should  be  improvidently  placed  on  that  docket, 
either  by  the  order  of  that  court  or  without  it,  it  can  never  be  too  late,  before 
the  trial  at  least,  to  remand  it  to  the  court  from  which  it  was  improperly 
removed.  The  suit  not  having  originated  in  the  circuit  court,  it  is  impossible 
that  that  court  can  take  cognizance  of  it,  unless  it  was  legally  removed  into  it 
from  the  court  in  which  it  originated.  Upon  what  justifiable  ground  can  the 
cause  be  retained  here,  when  the  court  perceives,  from  the  face  of  the  record, 
that  every  step  which  can  be  taken  in  it  is  coram  non  Judiccy  and  that  it  must 
be  finally  dismissed  for  want  of  jurisdiction?  By  the  declaration  filed  in  this 
case,  it  appears  that  the  state  of  New  Jersey  is  substantially  a  party  plaintiff 
in  the  cause;  and  this  is  a  fact  which  cannot  be  controverted  at  the  trial.  But 
this  court  cannot  hold  jurisdiction  of  a  cause  wherein  a  state  is  a  party,  because 
it  is  not  bestowed  upon  it  by  any  act  of  congress.  A  suit  in  which  a  state  is 
plaintiff  cannot,  for  another  reason,  be  removed  from  a  state  into  a  United 
States  court  under  the  above  section  of  the  act  of  congress,  since  it  cannot, 
without  a  manifest  absurdity,  beaifirmed  ^^that  the  plaintiff  is  a  citizen  of  the 
state  in  which  the  suit  is  brought." 

§  690.  The  C4}urt  must  depend  on  the  record  for  its  "knowledge  whether  or  not 
a  state  is  a  party. 

The  only  difficulty  which  this  court  felt  at  the  last  session,  upon  the  motion 
to.  docket  the  cause,  arose  from  considering  the  insertion  of  the  count  upon  the 
demise  of  the  state,  as  having  been  made  for  the  purpose  of  preventing  the 
cause  from  being  removed  from  the  state  court,  and  intended  to  commit  a  fraud 
upon  the  jurisdiction  of  this  court.  But  we  are  satisfied,  upon  further  reflec- 
tion, that  although  it  is  in  the  power  of  a  plaintiff  to  practice  a  trick  of  this 
sort  for  the  purpose  which  has  been  mentioned,  still  it  must  rest  with  congress 
to  provide  a  remedy  for  such  a  case;  it  is  not  in  the  power  of  this  court  to  do 
it.  All  that  we  can  know  of  the  cause  is  exhibited  by  the  record  of  it  as  re- 
moved from  the  state  court;  and  by  this  it  appears  that  the  state  is  a  party  to 
the  cause,  and  claims  title  to  the  land  in  controversy.  The  suit  was  instituted 
in  a  court  which  had  complete  jurisdiction  of  it,  and  whether  it  was  properly 
brought  or  not,  either  on  account  of  a  defect  of  power  in  the  governor  to  bring 
the  suit  in  her  name,  or  of  the  alleged  incompatibility  of  the  two  demises  in 
the  declaration,  are  questions  which  may  be  fit  to  be  investigated  in  the  state 
court,  but  are  improperly  brought  to  the  view  of  this  court,  where  a  well- 
grounded  objection  is  made  in  limine  to  its  jurisdiction  of  the  cause. 

§  691.  The  court  cannot  remand  part  of  the  cause  and  retain  the  rest. 

What  then  can  this  court  do?  We  cannot  retain  the  whole  cause  and  give 
judgment  in  it  for  or  against  the  state,  because  as  to  the  state  we  have  no  juris- 
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diction.  We  sboald,  consequently,  be  compelled  to  dismiss  the  cause  as  to  her 
from  this  tribunal,  and  thas  she  would  be  baffled  in  her  efforts  to  assert  her 
right  to  the  land  in  controversy,  in  her  own  way,  either  in  the  state  court  or  in 
this.  The  power  of  removal,  if  it  exists,  would  prev^t  a  trial  in  the  fort&er, 
and  the  want  of  jurisdiction  would  turn  her  out  of  the  latter.  This  doctrine 
can  never  be  maintained.  It  is  quite  impossible  for  this  court  to  sever  the 
cause,  and  remand  that  part  of  it  which  involves  the  right  of  the  state,  and 
retain  the  residue  of  it  The  truth  is,  that  unless  the  circuit  court  has  jurisdic- 
tion of  the  whole  of  the  cause,  the  case  is  not  embraced  by  the  above  section 
of  the  act  of  congress  which  speaks  of  a  suit  commenced  by  a  citizen  of  the 
state  in  which  it  is  brought,  and  provides  that  the  state  court  shall  proceed  no 
farther  in  the  cause.  The  whole  cause  or  suit  then  must  be  removed,  or  no  part 
of  it  can. 

The  inconvenience,  if  it  be  one,  to  which  the  defendant  is  subjected  of  try- 
ing his  cause  in  the  state  court  instead  of  a  court  of  the  United  States,  is  not 
greater  than  is  experienced  in  many  other  cases  where  there  are  more  parties 
than  one,  plaintiffs  or  defendants,  as  to  some  of  whom  the  court  has  jurisdic- 
tion, but  not  so  as  to  the  others.  In  such  cases,  if  all  the  parties  must  join,  the 
jurisdiction  of  the  federal  courts  is  excluded.  1  Wheat.,  91 ;  3  Cranch,  267. 
The  cause  remanded. 

BANK  OF  UNITED  STATES  t?.  PLANTERS'  BANK. 
(9  Wheaton,  904-014.     1824.) 

Certificate  of  Division  from  U.  S.  Circuit  Court,  District  of  Georgia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  this  case  the  petition  of  the  plaintiflP,  which,  ac- 
cordinri;  to  the  practice  of  the  state  of  Georgia,  is  substituted  for  a  declaration, 
is  founded  on  promissory  notes,  payable  to  a  person  named  in  the  note,  "or 
bearer,"  and  states  that  the  notes  were  "  duly  transferred,  assigned  and  deliv- 
ered  "  to  the  plaintiffs,  "  who  thereby  became  the  lawful  bearer  thereof,  and 
entitled  to  payment  of  the  sums  therein  specified;  and  that  the  defendants,  in 
consideration  of  their  liability,  assumed,"  etc. 

The  Planters*  Bank  pleads  to  the  jurisdiction  of  the  court,  and  alleges  that 
it  is  a  corporation,  of  which  the  state  of  Georgia  and  certain  individuals,  who 
are  citizens  of  the  same  state  with  some  of  the  plaintiffs,  are  members.  The 
pica  also  alleges  that  the  persons  to  whom  the  notes  mentioned  in  the  petition 
were  made  payable  were  citizens  of  the  state  of  Georgia,  and  therefore  incapa- 
ble of  suing  the  said  bank  in  a  circuit  court  of  the  United  States;  and  being  so 
incapable,  could  not,  by  transferring  the  notes  to  the  plaintiffs,  enable  them  to 
sue  in  that  court.  To  this  plea  the  plaintiffs  demurred,  and  the  defendants 
joined  in  demurrer. 

On  the  argument  of  the  demurrer,  the  judges  were  divided  on  two  ques- 
tions: 1.  Whether  the  averments  in  thedeclaration  be  sufficient  in  law  to  give 
this  court  jurisdiction  of  the  cause?  2.  Whether,  on  the  pleadings  in  the 
same,  the  plaintiffs  be  entitled  to  judgment? 

The  first  question  was  fully  considered  by  the  court  in  the  case  of  Osborn  v. 
The  Bank  of  the  United  States,  9  Wheat.,  738,  and  it  is  unnecessary  to  repeat 
the  reasoning  used  in  that  case.  We  are  of  opinion  that  the  averments  in  the 
declaration  are  sufficient  to  give  the  court  jurisdiction  of  the  cause. 

2.  The  second  point  is  understood  to  involve  two  questions:  1.  Does  the 
circumstance  that  the  state  is  a  corporator  bring  this  cause  within  the  clause 
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in  the  constitution  which  gives  jurisdiction  to  the  supreme  court  where  a  state 
is  a  party,  or  bring  it  within  the  eleventh  amendment t  2.  Does  the  fact  that 
the  note  is  made  payable  to  a  citizen  of  the  state  of  Georgia^  or  bearer,  oust 
the  jurisdiction  of  the  court? 

§  692.  A  hank  is  not  exempted  from  suit  hy  the  fact  that  a  state  is  one  of  ike 
corporators, 

1.  Is  the  state  of  Georgia  a  party  defendant  in  this  case!  If  it  is,  then  the 
suit,  had  the  eleventh  amendment  never  been  adopted,  must  have  been  brought 
in  the  supreme  court  of  the  United  States?  Could  this  court  have  entertained 
jurisdiction  in  the  case?  We  think  it  could  not.  To  have  given  the  supreme 
court  original  jurisdiction,  the  state  must  be  plain tiif  or  defendant  as  a  state, 
and  must,  as  a  state,  be  a  party  on  the  record.  A  suit  against  the  Planters' 
Bank  of  Georgia  is  no  more  a  suit  against  the  state  of  Georgia  than  against 
any  other  individual  corporator.  The  state  is  not  a  party^  that  is,  an  entire 
party,  in  the  cause. 

If  this  suit  could  not  have  been  brought  originally  in  the  supreme  court,  it 
would  be  difficult  to  show  that  it  is  within  the  eleventh  amendment.  That 
amendment  does  not  purport  to  do  more  than  to  restrain  the  construction 
which  might  otherwise  be  given  to  the  constitution;  and  if  this  case  be  not 
one  of  which  the  supreme  court  could  have  taken  original  jurisdiction,  it  is  not 
within  the  amendment.  This  is  not,  we  think,  a  case  in  which  the  character 
of  the  defendant  gives  jurisdiction  to  the  court  If  it  did,  the  suit  could  be  in- 
stituted only  in  the  supreme  court.  This  suit  is  not  to  be  sustained  because  the 
Planters'  Bank  is  suable  in  the  federal  courts,  but  because  the  plaintiff  has  a 
right  to  sue  any  defendant  in  that  court  who  is  not  withdrawn  from  its  juriis- 
diction  by  the  constitution  or  by  law.  The  suit  is  against  a  corporation,  and 
the  judgment  is  to  be  satisfied  by  the  property  of  the  corporation,  not  by  that 
of  the  individual  corporators.  The  state  does  not,  by  becoming  a  corporator, 
identify  itself  with  the  corporation.  The  Planters'  Bank  of  Georgia  is  not 
the  state  of  Georgia,  although  the  state  holds  an  interest  in  it. 

It  is,  we  think,  a  sound  principle  that,  when  a  government  becomes  a  part- 
ner in  any  trading  company,  it  devests  itself,  so  far  as  concerns  the  transactions 
of  that  company,  of  its  sovereign  character,  and  takes  that  of  a  private  cit- 
izen. Instead  of  communicating  to  the  company  its  privileges  and  its  prerog- 
atives, it  descends  to  a  level  with  those  with  whom  it  associates  itself,  and 
takes  the  character  which  belongs  to  its  associates  and  to  the  business  which  is 
to  be  transacted.  Thus,  many  states  of  this  Union  who  have  an  interest  in 
banks  are  not  suable  even  in  their  own  courts,  yet  they  never  exempt  the  cor- 
poration from  being  sued.  The  state  of  Georgia,  by  giving  to  the  bank  the 
capacity  to  sue  and  be  sued,  voluntarily  strips  itself  of  its  sovereign  character, 
so  far  as  respects  the  transactions  of  the  bank,  and  waives  all  the  privileges  of 
that  character.  As  a  member  of  a  corporation,  a  government  never  exercises 
its  sovereignty.  It  acts  merely  as  a  corporator,  and  exercises  no  other  power 
in  the  management  of  the  affairs  of  the  corporation  than  are  expressly  given 
by  the  incorporating  act. 

The  government  of  the  Union  held  shares  in  the  old  Bank  of  the  United 
States;  but  the  privileges  of  the  government  were  not  imparted  by  that  cir- 
cumstance to  the  bank.  The  United  States  was  not  a  party  to  suits  brought 
by  or  against  the  bank  in  the  sense  of  the  constitution.  So  with  respect  to  the 
present  bank.  Suits  brought  by  or  against  it  are  not  understood  to  be  brought 
by  or  against  the  United  States.    The  government,  by  becoming  a  corporator, 
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lays  down  its  sovereignty,  so  far  as  respects  the  transactions  of  the  corpora- 
tion, and  exercises  no  power  or  privilege  which  is  not  derived  from  the  charter. 
We  think,  then,  that  the  Planters'  Bank  of  Georgia  is  not  exempted  from  being 
Boed  in  the  federal  courts  by  the  ciroumstance  that  the  state  is  a  corporator. 

§  693.  The  right  of  the  Bank  of  the  United  States  to  sue  in  the  federal  courts 
is  conferred  by  its  charter^  and  is  not  affected  hy  the  limitatiofi  in  section  11  of 
the  judiciary  act. 

3.  We  proceed  next  to  inquire  whether  the  jurisdiction  of  the  court  is  ousted 
by  the  circumstance  that  the  notes  on  which  the  suit  was  instituted  were  made 
payable  to  citizens  of  the  state  of  Georgia.  Without  examining  whether,  in 
this  case,  the  original  promise  is  not  to  the  bearer,  the  court  will  proceed  to 
the  more  general  question,  whether  the  bank,  as  indorsee,  may  maintain  a  suit 
against  the  maker  of  a  note  payable  to  a  citizen  of  the  state.  The  words  of 
the  judiciary  act,  section  11,  are:  "Nor  shall  any  district  or  circuit  court  have 
cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note,  or  other 
ctkose  in  ctction^  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange." 

This  is  a  limitation  on  the  jurisdiction  conferred  by  the  judiciary  act.  It  was 
apprehended  that  bonds  and  notes  given  in  the  usual  course  of  business,  by 
citizens  of  the  same  state,  to  each  other,  might  be  assigned  to  the  citizens  of 
another  state,  and  thus  render  the  maker  liable  to  a  suit  in  the  federal  courts. 
To  remove  this  inconvenience,  the  act  which  gives  jurisdiction  to  the  courts  of 
the  Union  over  suits  brought  by  the  citizen  of  one  state  against  the  citizen  of 
another,  restrains  that  jurisdiction,  where  the  suit  is  brought  by  an  assignee, 
to  cases  where  the  suit  might  have  been  sustained  had  no  assignment  been 
made.  But  the  bank  does  not  sue  in  virtue  of  any  right  conferred  by  the 
judiciary  act,  but  in  virtue  of  the  right  conferred  by  its  charter.  It  does  not 
sue  because  the  defendant  is  a  citizen  of  a  different  state  from  any  of  its  mem- 
bers, but  because  its  charter  confers  upon  it  the  right  of  suing  its  debtors  in  a 
circuit  court  of  the  United  States. 

If  the  bank  could  not  sue  a  person  who  was  a  citizen  of  the  same  state  with 
any  one  of  its  members,  in  the  circuit  court,  this  disability  would  defeat  the 
power.  There  is,  probably,  not  a  commercial  state  in  the  Union,  some  of  whose 
citizens  are  not  members  of  the  Bank  of  the  United  States.  There  is,  conse- 
quently, scarcely  a  debt  due  to  the  bank,  for  which  a  suit  could  be  maintained 
in  a  federal  court,  did  the  jurisdiction  of  the  court  depend  on  citizenship.  A 
general  power  to  sue  in  any  circuit  court  of  the  United  States,  expressed  in  terms 
obviously  intended  to  comprehend  every  case,  would  thus  be  construed  to  com- 
prehend no  case.    Such  a  construction  cannot  be  the  correct  one. 

We  think,  then,  that  the  charter  gives  to  tbe  bank  a  right  to  sue  in  the  cir- 
cuit courts  of  the  United  States,  without  regard  to  citizenship;  and  that  the 
certificate  on  both  questions  must  be  in  favor  of  the  plaintiff. 

Mb.  Justice  Johnson  dissented. 

CHAFFRAIX  r.  BOARD  OP  LIQUIDATION. 
(Circuit  Court  for  Louisiana:  11  Federal  Reporter,  689-655.    1882.) 

Opinion  by  Paedeb,  J. 

Statement  of  Facts. —  The  bill  in  this  canse  is  brought  by  the  complainant, 
a  citizen  of  France,  against  the  defendants,  as  members  of  the  state  board  of 
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liquidation,  to  prevent  the  diversion  of  certain  fnnds,  collected  by  taxation 
under  the  consolidated  bond  acts  of  1874,  to  pay  the  coupons  of  the  consoli- 
dated bonds  falling  due  January  1,  1880,  which  funds  are  now  in  the  hands  on 
deposit  of  one  of  the  defendants.  It  is  alleged  that  these  funds  are  "trust 
funds,"  and  that  the  defendants  threaten  to  divert  them  under  authority  of  the 
third  article  of  the  state-debt  ordinance,  adopted  with  the  constitution  of  1879, 
reading:  ''That  the  coupon  of  said  consolidated  bonds  falling  due  the  1st  of 
January,  1880,  be  and  the  same  is  hereby  remitted,  and  any  interest  taxes  col- 
lected to  meet  said  coupon  are  hereby  transferred  to  defray  the  expenses  of  the 
state  government;"  and  under  act  No.  3  of  the  legislature  of  1S8I,  approved 
January  4,  1882,  «3ntitled  "An  act  to  provide  for  the  funding  of  the  interest 
fund  now  in  the  hands  of  the  fiscal  agent  of  the  state  and  to  accrue,  into  bonds 
of  the  United  States  government,  and  to  provide  for  the  payment  of  the  re- 
duced interest  due  or  to  become  due  on  the  bonds  of  the  state,"  and  which  act 
transfers  the  fund  collected  to  pay  the  January,  1880,  coupons  of  the  consoli- 
dated bonds  to  a  reduced  interest  fund.  It  will  be  noticed  that  this  last  act  is 
in  direct  conflict  with  the  third  article  of  the  debt  ordinance,  as  the  latter 
transfers  the  fund  to  pay  the  general  expenses  of  the  state  government,  while 
the  former  transfers  the  fund  "to  pay  the  reduced  interest  that  is  or  may  be- 
come due  on  state  bonds  converted  or  stamped  under  the  ordinance  of  the  con- 
stitution of  1879,  in  reference  to  the  state  debt."  The  said  article  of  the  debt 
ordinance  of  the  constitution,  and  the  said  act  ISTo.  3  of  1881,  are  alleged  by 
the  bill  to  be  in  violation  of  section  10,  article  1,  of  the  constitution  of  the 
United  States,  as  impairing  the  obligations  of  the  contract  under  which  com- 
plainant's bonds  were  issued.     The  bill  prays  for  a  receiver  and  an  injunction. 

§  694.  The  circuit  court  ha»  jurisdiction  to  prevent  ministerial  officers  of  the 
state  from  diverting  a  fund  set  apart  hy  statute  to  pay  bonded  debts. 

The  question  necessary  to  pass  upon  at  this  time  is  merely  whether,  under 
the  showing  made  in  the  bill,  an  injunction  may  issue  pending  the  suit;  the 
only  objection  urged  being  that  the  state  of  Louisiana  is  the  real  party  defend- 
ant, and  that,  therefore,  the  court  is  without  jurisdiction  by  reason  of  the 
eleventh  amendment  to  the  constitution.  This  question  has  been  settled  in 
this  court  in  the  case  of  McComb  v.  Board  of  Liquidation,  2  Woods,  48,  and 
affirmed  by  the  supreme  court,  92  U.  S.,  531,  which  was  a  case  arising  under 
the  very  same  act,  amendment,  and  contract  as  the  case  under  considercation. 
In  that  case  the  defendants  sought  shelter  under  the  sovereignty  of  the  state  as 
a  cover  to  execute  an  unconstitutional  law  of  the  state;  but  the  courts  held 
that  an  injunction  would  lie  against  them  as  individuals  and  as  officials  of  the 
state,  notwithstanding  the  law  or  the  interest  of  the  state,  to  prevent  them 
from  violating  the  contract  of  1874,  and  that  to  such  a  suit  the  state  was  not  a 
necessary  party. 

If  the  court  has  jurisdiction  to  prevent  the  defendants  from  violating  the 
contract  between  the  state  and  the  bondholders  by  issuing  bonds  at  par,  to  the 
detriment  of  the  stockholders'  security,  what  doubt  can  there  be  of  the  juris- 
diction of  the  court  to  prevent  the  defendants  from  diverting  the  entire  secu- 
rity. No  case  yet  decided  in  this  court  denies  the  jurisdiction  to  restrain  the 
defendants  as  individuals  from  impairing  the  obligations  and  securities  of  the 
funding  acts  of  1874.  For  my  own  part  I  have  no  doubt  that  the  courts  of 
the  United  States,  if  proper  cases  are  made,  can  prevent  any  agent  of  the  state,  as 
well  as  any  individual,  from  diverting  a  dollar  from  the  fund  actually  collected 
under  the  act  and  amendment  of  1874. 
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§  696.  The  hoard  of  liquidation  of  Louisiana  were  trustees  of  the  bondholders, 
and  as  such  were  within  the  equity  jurisdiction  of  the  court  to  enforce  the  trust. 

The  diflBcalty  is  and  has  been,  what  use  is  there  in  merely  tying  up  the 
funds?  If  the  bondholders  cannot  have  their  dues,  why  binder  the  money 
from  going  to  pay  the  expenses  of  the  state?  As  there  is  some  force  in  these 
objections,  it  is  necessary  to  examine  further  into  the  purposes  of  the  present 
bill.  Every  case  that  has  been  brought  heretofore  has  been  on  the  theory  that 
the  court  should  compel  the  levying  and  collection  of  the  five  and  a  half  mill 
tax  provided  by  act  of  1874,  or  should  reach  into  the  treasury  of  the  state 
and  take  the  moneys  of  the  state  and  apply  them  to  the  payment  of  the 
bonded  debt  of  the  state,  or  that  the  court  should  by  mandatory  process  carry 
into  full  effect  the  act  and  amendment  of  1874,  levy  and  collect  the  tax,  and 
pay  the  bondholders.  The  present  bill  is  brought  only  in  relation  to  such 
funds  as  have  been  levied  and  collected  from  the  tax  payers  of  the  state  under 
the  act  and  amendment  of  1874,  and  have  passed  from  the  tax  collectors  to  the 
state  treasurer,  and  from  the  state  treasurer  to  the  fiscal  agent  of  the  state, 
where  they  are  now  held  as  a  separate  and  distinct  fund,  to  the  credit  of  the 
interest  fund  created  by  the  act  of  1874,  and  is  based  upon  the  following  proposi- 
tions of  law  and  fact : 

The  act  of  the  legislature  of  Louisiana  of  1874,  approved  January  24th  of 
that  year,  and  the  constitutional  amendment  of  1874,  ratified  by  the  people 
in  that  year,  created  a  trust  fund  of  all  moneys  collected  and  paid  over  to  the 
state  fiscal  agent  under  the  said  law  and  amendment  for  the  purposes  therein 
specified,  and  of  that  fund,  so  coming  into  his  hands,  the  state  treasurer,  state 
auditor  and  the  board  of  liquidation  became  the  trustees;  the  holders  of  the 
consolidated  bonds,  issued  under  the  said  law  and  amendment,  became  prima- 
rily the  beneficiaries,  the  state  of  Louisiana  occupying  the  position  of  and 
having  only  the  interest  of  a  debtor  who  has  created  a  trust  for  the  payment 
of  his  creditors,  and  is  not  a  necessary  party  to  this  suit. 

These  propositions  seem  to  me  to  have  great  force  and  plausibility,  and  they 
can  be  supported  by  very  respectable  authority.  That  a  state,  by  its  legisla- 
tion, or  by  its  public  officers  duly  authorized,  can  create  a  trust,  convey  prop- 
erty and  appoint  trustees,  see  Perry,  Trusts,  §  30;  Com'rs  v.  Walker,  6  How. 
(Miss.),  143;  State  v.  Busk,  21  Wis.,  216,  That  the  trustees  may  be  the  officers 
of  the  state,  see  Perry,  Trusts,  §  47,  and  cases  there  cited.  That  the  said  act 
and  amendment  created  a  trust,  see  Perry,  Trusts,  §  82;  Maenhaut  v.  New 
Orleans,  2  Woods,  108,  and  the  numerous  cases  there  cited  by  Judge  Woods. 

That  the  state  treasurer,  state  auditor  and  the  board  of  liquidation  are  con- 
stituted the  trustees,  see  latter  part  of  section  7  of  the  act  of  1874,  and  the 
latter  part  of  the  first  amendment  of  1874.  When  the  proceeds  of  the  five 
and  a  half  mill  tax,  under  the  act  of  1874,  reached  this  board  of  liquidation, 
no  further  act  of  the  state  —  no  order,  no  appropriation  —  was  necessary.  No 
discretion  was  given.  The  money  was  to  be  paid  to  the  bondholders,  and  the 
law  made  it  a  felony  to  divert  it.  See  section  7  of  the  act  of  1874,  and  article 
1  of  amendment. 

The  interest  of  the  state,  if  she  have  any,  is  that  of  a  cestui  que  trust  subor- 
dinate to  the  bondholders.  If  a  cestui  que  trust  is  entitled  to  a  distinct  and 
aliquot  share  of  an  ascertained  fund,  he  may  maintain  a  bill  against  the  trust- 
ees for  that  share  without  joining  the  cestuis  que  trust  of  the  remaining  fund. 
See  Perry,  Trusts,  §  882,  and  authorities  there  cited.  The  bill  shows  that  the 
fund  sought  to  be  reached  is  not  sufficient  to  satisfy  the  legitimate  demands  of 
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the  bondholders,  and  the  conclosion  oaght  to  follow  that  the  state  has  no  resalt- 
ing  interest. 

If  all  the  members  of  the  board  of  liqaidation  were  private  citizens,  as  two 
of  them  are,  not  holding  any  state  oflSce,  what  donbt  could  there  be  among 
lawyers  as  to  the  fiduciary  relation  of  the  board  to  the  bondholders?  And,  un- 
der the  authority  of  a  number  of  adjudicated  cases,  the  fact  that  the  trustees 
are  officials  of  the  state  creating  the  trust  would  seem  to  make  no  difference. 

In  Com'rs  v.  Walker,  6  How.  (Miss.),  143,  the  commissioners  of  the  sinking- 
fund  were  held  to  be  trustees  of  that  fund,  and  liable  to  sue  and  be  sued, 
although  officers  of  the  stata  In  State  v.  Rusk,  21  Wis.,  216,  the  bank  comp- 
troller of  the  state  was  declared  the  trustee  of  the  securities  in  his  hands, 
although  he  was  an  official  of  the  state,  sworn  and  bonded.  It  is  elementary 
that  particular  formality  is  not  required  in  the  creation  of  a  trust.  Any  agree- 
ment or  contract  in  writing  made  by  a  person  having  the  power  of  disposal 
over  property,  whereby  such  person  agrees  or  directs  that  a  particular  parcel 
of  property,  or  a  certain  fund,  shall  be  held  or  dealt  with  in  a  particular  man- 
ner for  the  benefit  of  another,  in  a  court  of  equity,  raises  a  trust  in  favor  of 
such  other  person  against  the  person  making  such  agreement,  or  any  other  per^ 
son  claiming  under  him,  voluntarily  or  with  notice. 

And  it  is  said  that  ^'  equity  loves  a  trust,"  and  that  ^'  equity  will  never  allow 
a  trust  to  fail  for  want  of  a  trustee."  21  ow,  if  the  foregoing  propositions  in 
regard  to  the  character  of  the  funds  levied  and  collected  under  the  funding 
acts  of  1874,  and  now  in  the  hands  of  the  defendants,  are  correct,  there  would 
seem  to  be  no  doubt  as  to  the  power  of  the  court  to  grant  the  relief  sought  in 
the  bill  —  first,  by  preserving  the  funds  until  an  account  can  be  taken,  and 
then  by  a  receiver,  as  prayed  in  the  bill,  distributing  the  funds  to  their  proper 
owners. 

§  696.  7^e  stats  of  Louisiana  had  violated  hut  had  not  abrogated  the  original 
contract  with  the  hmidholders. 

But  there  is  a  broader  view  that  may  be  taken  of  the  quantum  or  relief  that 
the  courts  may  grant  under  the  showing  made  by  the  bill.  There  can  be  no 
doubt  that  the  act  and  amendment  of  1874  constitutes  a  contract  between  the 
state  of  Louisiana  and  the  holders  of  the  consolidated  bonds  issued  under  said 
contract.  The  terms,  provisions,  stipulations  and  agreements  contained  in  said 
act  and  amendment  leave  no  doubt  on  this  point.  But  that  the  man  who  reads 
may  know  for  certain,  it  is  expressly  declared  in  the  act,  and  reiterated  in  the 
amendment,  that  it  is  "  a  valid  contract  between  the  state  and  each  and  every 
holder  of  said  bonds,  which  the  state  shall  by  no  means,  and  in  no  wise,  im- 
pair." Now,  if  the  main  contracting  party,  the  state  of  Louisiana,  were  an 
ordinary  individual  or  corporation,  what  question  could  be  made  against  en- 
forcing this  contract  against  all  parties  in  a  court  of  equity?  But  the  state  of 
Louisiana  cannot  be  sued  in  her  own  courts  without  her  consent,  nor  in  the 
courts  of  the  United  States,  by  any  citizen,  native  or  foreign ;  and  this  diffi- 
culty in  the  way  of  putting  the  parties  to  the  contract  on  equal  terms  before 
the  law  was  obviated  by  the  provision  in  the  amendment  that  '^  no  court  shall 
enjoin  the  payment  of  the  principal  or  interest  thereof  (referring  to  the  bonds), 
or  the  levy  and  collection  of  the  tax  therefor.  To  secure  such  levy,  collection 
and  payment  the  judicial  power  shall  be  exercised  when  necessary." 

Now,  if  a  constitutional  amendment,  ratified  by  a  vote  of  the  people,  can 
have  any  force,  it  seems  as  clear  as  words  can  make  it,  that,  as  to  the  consoli- 
dated bonds,  and  the  levy  and  collection  of  taxes  to  pay  the  interest  thereof, 
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and  the  payment  of  the  interest,  the  state  of  Loaisiana  abdicated  and  re- 
noanced  her  exemption  from  suit,  and  contracted  to  stand  before  the  courts  as 
an  ordinary  litigant.  And,  moreover,  provided  that  the  various  state  ofiScers 
might  be  coerced  by  the  courts  to  perform  the  various  duties  devolving  upon 
them  under  the  said  act  and  amendment  Has  the  state  ever  repealed  or  abro- 
gated the  contract?  If  so,  when!  The  state  has  defaulted  on  the  payment  of 
interest.  She  has  repudiated  five^evenths  of  the  stipulated  interest.  She  has 
remitted  the  coupons  falling  due  January  1,  1880,  and  has  undertaken  to  ap- 
propriate the  interest  taxes  collected  to  pay  the  said  coupons  to  other  purposes. 
She  has  stopped  her  officers  from  levying  and  collecting  the  tax  stipulated  in 
the  contract.  She  has  violated  her  contract,  but  she  has  not  in  terms  abrogated 
it,  and  she  has  not  yet  denied  the  jurisdiction  of  the  courts  *^  to  secure  such 
levy,  collection  and  payment.'' 

Concede  that  the  state  never  consented  that  she  might  be  sued  like  any  other 
litigant,  or  that,  having  so  consented,  she  has  revoked  her  consent,  the  right 
to  compel  her  officers  to  perform  their  various  duties  under  the  said  act  and 
amendment  has  never  been  revoked,  and  the  courts  of  the  state  have  enter- 
tained, and  still  entertain,  suits  to  that  end.  It  is  true  that  the  present  supreme 
court  of  Louisiana,  in  the  case  of  Hart  v.  Burke,  has  decided  that  the  courts  of 
the  state  are,  under  the  present  constitution,  powerless  to  compel  the  levy  of 
the  tax  to  pay  the  interest  under  the  funding  act,  or  to  prevent  the  diversion 
of  the  accumulated  interest  fund  collected  under  said  act,  and,  so  far,  the  state 
may  be  said  to  have  revoked ;  but  I  deny  that  there  is  a  scrap  of  constitution 
or  law  declaring  a  revocation  of  the  declaration  in  the  contract  of  1874,  that 
<<  to  secure  such  levy,  collection  and  payment  the  judicial  power  shall  be  exer- 
cised when  necessary."  There  is  no  doubt  that  if  the  courts  of  the  state  have 
such  power,  the  United  States  courts  in  proper  cases  have  the  same  power. 

§  697.  Though  the  court  Jiad  no  jurisdiction  against  the  state  directly j  yet  it 
eould  enjoin  the  board  of  liquidation  from  diverting  the  funds  set  apart  ufkder 
the  funding  act  of  187^.     Authorities  cited. 

But  be  this  question  of  jurisdiction  of  the  state  courts  as  it  may,  the  con- 
tract of  the  state  with  the  holders  of  the  consolidated  bonds  cannot  be  im- 
paired by  any  law  or  constitutional  provision  of  the  state  without  violating  the 
constitution  of  the  United  States,  and  any  such  impairment  the  courts  of  the 
United  States  are  bound  to  disregard.  Now  it  may  well  be  that,  notwith- 
standing the  consent  and  renunciation  of  the  state,  the  federal  courts  cannot 
entertain  jurisdiction  where  the  state  is  a  necessary  party  in  order  to  grant  the 
relief  sought;  and  yet,  wherever  the  state  is  not  absolutely  required  as  a  party, 
the  courts  can  act  upon  the  agents  of  the  state  to  enforce  the  contract  that  the 
state  has  consented  may  be  so  enforced. 

To  compel  the  levy  and  collection  of  a  tax,  which  is  an  exercise  of  sover- 
eignty, may  require  the  presence  of  the  sovereign ;  but  when  the  tax  has  been 
levied  and  collected,  and  paid  over  to  the  treasurer,  and  by  him  deposited  and 
set  apart,  and  nothing  remains  bat  a  ministerial  duty  to  be  performed,  what 
need  is  there  of  making  the  state  a  party,  and  why  cannot  relief  be  granted 
by  injunction,  mandatory  or  otherwise?  See  Davis  v.  Gray,  16  Wall.,  203,  and 
cases  there  cited,  pp.  220  and  221;  McCombt;.  Board  of  Liquidation,  2  Woods, 
48,  and  92  U.  S.,  531,  and  cases  cited;  Hancock  v.  Walsh,  3  Woods,  351;  Yc^e 
V.  Trustees,  2  Woods,  648.  In  the  leading  case  of  Osborn  v.  Bank,  9  Wheat., 
738,  the  state  of  Ohio  had  a  direct  pecuniary  interest  in  the  funds  reached. 
The  seizure  of  the  funds  was  her  act,  and  they  were  carried  on  her  books  as 
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part  of  the  general  funds  in  her  treasury.  Actually  the  funds  were  kept  sepa- 
rate, but  no  more  so  than  this  interest  fund  now  in  the  hands  of  the  defendant, 
the  fiscal  agent. 

The  case  of  Davis  v.  Gray  was  not,  as  counsel  have  argued,  decided  wholly 
under  the  law  of  Texas.  The  court  says:  '*Upon  the  grounds  of  the  jurisdic- 
tion of  both  the  United  States  and  of  Texas,  we  hold  this  bill  well  brought  as 
regards  the  defendants."  And  there  is  no  adjudicated  case  in  the  federal 
oourts  called  to  my  attention  that  is  directly  against  this  view  of  the  case. 
The  case  of  McCauley  u  Kellogg,  2  Woods,  13,  was  a  case  brought  on  bonds 
of  the  state,  where  there  was  no  conceded  contract  that  the  judicial  power 
might  be  invoked  to  secure  the  levy  and  collection  of  the  necessary  tax  and 
payment  of  the  interest,  and  the  relief  sought  was  to  compel  the  officers  of 
the  state  to  levy  and  collect  taxes. 

The  case  of  Elliott  v.  NichoUs,  not  reported,  is  a  very  strong  case  and  well 
reasoned,  but  that  case  was  on  a  bill  shaped  directly  against  moneys  in  the 
state  treasury,  and  originally  against  the  state  itself  as  a  party.  The  case  is 
DOW  on  appeal  to  the  supreme  court.  Two  cases  seem  to  have  carried  great 
weight  in  the  Case  of  Elliott  —  the  celebrated  Banker's  Case,  14  How.  St.  Tr., 
and  United  States  v.  Guthrie,  17  How.,  284. 

The  Banker's  Case  was  overruled  by  the  house  of  lords,  following  the  opin- 
ion of  Chief  Justice  Holt,  and  stands  as  authority  only  upon  the  argument  of 
Lord  Somers,  who  practically  justified  a  villainous  fraud  by  sustaining  the 
king's  prerogative.  The  case  of  United  States  v.  Guthrie  was  decided  by  a  di- 
vided court,  and  the  judgment  was  based  by  four  of  the  judges  on  the  ground 
that  the  treasurer  of  the  United  States  could  not  be  compelled  by  man- 
damud  to  pay  money  from  the  treasury,  although  legally  appropriated ;  by  four 
others  on  the  ground  that  a  writ  of  inandamus  on  the  secretary  of  the  treasury 
was  not  a  legal  remedy  to  try  relator's  right  to  office;  Judge  McLean  dissent- 
ing entirely.  So  that  case  practically  decides  nothing,  and  Judge  McLean's 
reasoning  is  fully  as  strong  as  Judge  Daniel's,  and  is  more  in  accordance  with 
the  principles  of  republican  government.  And  Judge  McLean  cites  the  case  of 
Kendall  v.  United  States,  12  Pet.,  608,  where  a  m^ndamua  was  allowed  against 
the  postmaster-general,  as  settling  the  question.  And  the  case  of  United  States 
V,  Schurz,  102  U.  S.,  378,  seems  to  settle  the  question  again,  that  an  executive 
officer  of  the  United  States,  even  a  cabinet  minister,  may  be  compelled  by  man- 
damns  to  perform  a  ministerial  and  positive  duty. 

It  seems  to  me  to  go  without  argument  that  the  ministerial  and  positive  duty 
of  the  defendants  to  pay  the  relator's  coupons  is  just  as  plain  as  it  can  be 
made.  The  ca^  of  Hart  v,  Burke,  33  La.  Ann.,  499,  "  simply  decides  that 
under  the  laws,  jurisprudence  and  system  of  practice  prevailing  in  this  state 
and  regulating  the  powers  of  Louisiana  courts,  the  remedies  invoked  by  the 
plaintiff  in  these  cases  are  such  as  no  courts  of  this  state  possess  or  ever  pos- 
sessed the  power  to  grant  in  a  proceeding  of  the  character  of  that  presented;" 
in  other  words,  that  the  state  courts  have  no  jurisdiction.  The  court  repudi- 
ates attempting  to  pass  upon  the  bondholders'  rights  under  the  funding  acts 
of  1874,  or  upon  the  jurisdiction  of  the  United  States  courts  in  the  premises. 

It  is  easy  to  see  that  judges  holding  under  the  Louisiana  constitution  of  1879 
might  feel  powerless  to  carr}'  out  contracts  which  they  consider  are  repudiated 
by  that  instrument.  The  attorney-general  of  Louisiana,  in  argument,  takes  the 
position  that  the  state  of  Louisiana  has  declared  that  she  does  not  owe  these 
coupons  of  1880,  and  that  if  her  officers  can  be  made  to  comply  with  the  acts 
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of  1874,  the  eleventh  amendment  to  the  United  States  constitution  is  so  much 
wast^  paper. 

The  first  proposition  is  not  trne  in  fact,  for  the  state  of  Louisiana  has  never 
declared  that  she  does  not  owe  these  coupons;  but,  on  the  contrary,  her  indebt- 
edness is  admitted  by  the  terms  of  the  state  debt  ordinance,  and  the  other 
proposition  is  non  sequitur.  Article  1,  §  10,  Const.  "  No  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,*'  is  the  clause  of  that  great  instru- 
ment that  is  in  danger  of  the  waste  basket  if  the  constitution  of  Louisiana  of 
1879  is  given  the  force  that  the  representatives  of  the  state  claim  for  it.  It 
seems  to  me  that  many  of  the  doubts  arising  with  regard  to  the  ability  of  the 
court  to  grant  relief  come  from  following  decisions  rendered  either  with  a  view 
of  maintaining  the  kingly  prerogative,  or  respecting  the  rights  of  some  inde- 
pendent sovereignty. 

It  is  said  that  in  England  the  arms  of  equity  are  short  against  the  crown's 
prerogatives,  and  that  they  are  short  in  this  country  against  the  sovereign.  But 
the  fact  is  that  in  this  country  no  person  or  set  of  persons  is  above  the  law  of 
the  land,  and  in  the  courts  of  the  United  States  **  the  arms  of  equity  are  never 
short "  when  the  proper  parties  can  be  brought  before  the  court,  so  that  justice 
may  be  done  according  to  equity  and  good  conscience.  It  is  not  the  interest 
of  the  state  that  defeats  the  case  under  the  eleventh  amendment.  The  court 
can  grant  relief  in  all  cases  where  the  state  is  not  essentially  necessary  as  a 
party.  From  what  has  been  shown  herein  it  seems  that  the  court  may  not  be 
powerless  to  grant  final  relief  in  this  case,  either  by  holding  the  fund  now  in 
the  hands  of  the  defendants  to  be  a  trust  fund,  and  ordering  the  distribution 
thereof  through  a  receiver,  or,  by  a  broader  view  of  the  case,  enforcing  the  per- 
formance of  the  contract  by  mandatory  injunction;  and  that,  therefore,  the 
preliminary  injunction  prayed  for  should  be  granted. 

"  If  there  be  dk prima  facie  or  even  a  doubtful  case  shown,  it  is  the  interest 
of  both  parties  that  the  interlocutory  injunction  should  issue."  Justice  Grier, 
3  Wall.,  Appendix,  791.  See  Justice  Bradley  in  Railroad  Co.  v.  Drew,  3 
Woods,  676.  "On  a  motion  for  a  preliminary  injunction  the  court  is  not 
bound  to  solve  doubtful  and  difficult  questions  of  law."  Parker  v.  Sears,  1 
Fish.,  93.  Particularly  is  this  the  case  when  nearly  the  identical  question  is 
now  pending  before  the  supreme  court,  whose  decision  I  have  no  desire  to  fore- 
stall, but  which  the  defendants  may  render  nugatory  unless  the  preliminary  in- 
junction is  granted. 

I  think  the  injunction  prayed  for  should  issue,  but  I  decide  nothing  further 
in  this  case  than  that  this  court  has  jurisdiction,  under  the  bill  as  shaped,  to 
prevent  by  injunction  pendente  lite  the  defendants  from  diverting  the  fund  col- 
lected and  set  apart  under  the  funding  act  of  1874,  to  pay  the  coupons  of  the 
consolidated  bonds  falling  due  January  1,  1880;  and  thatsuch  injunction  ought 
to  issue,  to  the  end  that  the  fund  may  be  preserved  intact  until  the  rights  of 
the  parties  and  the  interest  of  the  state  of  Louisiana,  if  any  she  has,  may  be  de- 
termined contradictorily. 

The  other  questions  discussed  herein  are  open  questions.  Let  the  injunction 
issue  pendente  lite^  and  let  the  defendants  demur,  plead  or  answer,  as  counsel 
may  advise,  by  the  third  Monday  in  April  next. 

Billings,  D.  J.,  dissented,  holding  that  the  case  was  palpably  beyond  judicial 
cognizance.  Osborn  v.  Bank,  9  Wheat.,  738;  Georgia  v,  Madrazo,  1  Pet.,  122; 
United  States  v.  Peters,  3  Dal.,  121 ;  Allen  v.  Barida,  7  Bosw.,  712;  Crouch  v. 
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Credit  Fonoier,  L.  R,  8  Q.  B.,  384;  Wadsworth  v.  Queen  of  Spain,  17  Q.  B., 
171;  Murray  v.  Earl  of  Clarendon,  L.  R,  7  Eq.  Cas.,  11;  Smith  v.  Wegnlin,  L. 
R,  7  Eq.  Oas.,  198;  Twycross  v.  Dreyfus,  L.  R,  6  Oh.  Div.,  605;  The  Parlia- 
ment Beige,  L.  R,  6  Prob.  Div.,  197;  Briggs  v.  The  Light  Ships,  11  Allen,  167; 
Beers  t^.  State,  20  How.,  529,  cited  and  reviewed. 

UNITED  STATES  v.  WICKERSHAM. 
(Circuit  Court  for  Tennessee:  10  Federal  Reporter,  605-^ia    1883.) 

Statement  of  Faots. —  The  United  States  leased  a  lot  in  Memphis,  Tennessee, 
to  defendant,  for  aterm  of  five  years,  with  the  privilege  of  removing  the  build- 
ings that  he  might  erect  upon  it.  Defendant  having  failed  to  pay  his  rent  was 
ejected  in  March,  1876,  and  an  agent  of  the  United  States  (Smith)  was  put  into 
possession.  Pending  the  ejectment  suit  the  United  States  had  recovered  a 
judgment  for  past-due  rents,  and  had  bcigun  the  present  equity  suit  for  the  se- 
questration of  the  rents  of  the  property,  etc.,  in  which  suit  a  receiver  had  been 
appointed.  When  judgment  was  rendered  in  the  ejectment  suit  a  consent  de- 
cree was  entered  in  this  suit  by  which  the  entire  property  was  turned  over  to 
the  United  States,  which  was  to  rent  out  the  property  and  apply  the  proceeds 
in  payment  of  the  past-due  rents,  etc.  Smith,  the  agent  in  possession,  from 
time  to  time  filed  reports  in  this  cause  of  his  collections,  styling  himself  some- 
times agent,  sometimes  receiver.  His  last  report  showed  all  arrears  paid  and  a 
balance  in  his  hands.  Defendant  moves  for  the  appointment  of  a  receiver  and 
a  reference  to  a  master  to  take  proof  and  state  Smith's  accounts,  and  charges 
Smith  with  neglect  and  wastefulness. 

§  698.  A  federal  court  has  no  jurUdiotion  to  give  a  money  decree  (igainst  the 
United  States,  nor  to  order  accounts  against  its  executive  agents. 

Opinion  by  Hahhond,  J. 

When  this  motion  was  first  made  it  occurred  to  me  that  the  court  had  no 
jurisdiction  to  grant  it^  or  that  it  involved  the  exercise  of  authority  beyond  the 
power  of  the  court  to  enforce,  if  the  jurisdiction  be  conceded.  It  may  be  as- 
sumed that  the  United  States,  whenever  it  comes  into  this  court  and  brings  its 
suit  against  a  citizen,  consents  to  submit  to  and  carry  out  whatever  decrees 
may  be  lawfully  made  against  it  in  the  ordinary  course  of  the  legal  procedure. 
But  we  have  no  jurisdiction  here  to  decree  against  the  United  States  for  the 
delivery  up  of  its  property,  or  of  that  of  the  citizen  in  its  possession,  or  to  or- 
der accounts  against  its  executive  agents,  or  to  decree  the  payment  by  them  of 
the  money  of  the  United  States. 

§  699.  Authorities  reviewed. 

We  certainly  do  not  enforce  contracts  against  the  United  States,  although 
we  have  jurisdiction  to  enforce  them  in  its  favor.  Section  1059  of  the  Revised 
Statutes  enacts  that:  ^'The  court  of  claims  shall  have  jurisdiction  to  hear  and 
determine  the  following  matters:  Firsts  dXl  claims  founded  upon  any  law  of 
congress,  or  upon  any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  government  of  the  United  States." 

The  case  of  United  States  v.  Bostwiok,  9-1:  U.  S.,  53,  was  a  suit  in  the  court  of 
claims  founded  upon  a  contract  with  the  United  States  about  the  use  and  oc- 
cupation of  land  and  improvements  thereon;  and  that  of  De  Groot  v.  United 
States,  5  Wall.,  420,  was  a  suit  in  that  court  upon  an  arbitration  award  on  a 
similar  contract,  though  it  was  brought  under  a  special  act  of  congress,  and 
held  to  be  not  properly  brought  on  the  award  which  had  been  abrogated  by 
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congress.  The  ooart  there  says  of  the  rale  that  the  United  States  cannot  be 
sued  for  a  claim  or  demand  against  it  without  its  consent:  ^^  This  rale  is  car- 
ried so  far  by  this  coart  that  it  has  been  held  that  when  the  United  States  is 
plaintiff  in  one  of  the  federal  coarts  and  the  defendant  has  pleaded  a  set-off 
which  the  acts  of  congress  have  aathorized  him  to  rely  on,  no  judgment  can 
be  rendered  against  the  government,  although  it  may  be  judicially  ascertained 
that  on  striking  a  balance  of  just  demands  the  government  is  indebted  to  the 
defendant  in  an  ascertained  amount.  And  if  the  United  States  shall  sue  an  in- 
dividual in  any  of  its  courts  and  fail  to  establish  a  claim,  no  judgment  can  be 
rendered  for  the  costs  expended  by  the  defendant  in  his  defense." 

In  United  States  v.  Eckford,  6  Wall.,  484,  there  was  a  suit  in  the  court  of 
claims  for  a  balance  alleged  to  be  due  a  collector  who  bad  been  sued  by  the 
United  States  in  a  district  court,  and  bad  pleaded,  as  the  statute  allowed  him, 
a  set-off.  The  verdict  was  against  the  United  States,  and  the  jury  certified  that 
there  was  due  him  from  the  United  States  the  amount  sued  for  in  the  court  of 
claims.  It  was  held  that  neither  in  the  original  suit  nor  in  the  court  of  claims 
could  there  be  a  judgment  against  the  United  States  for  the  balance.  The 
ooart  says:  ^  Where  a  party  contracting  with  the  United  States  is  dissatisfied 
with  the  coarse  pursued  towards  him  by  the  oflScers  of  the  government,  charged 
with  the  fulfillment  of  the  contract,  his  only  remedy,  except  in  the  limited  class 
of  cases  cognizable  in  the  court  of  claims,  is  by  petition  to  congress." 

In  Schaamburg  v.  United  States,  103  U.  S.,  667,  it  was  held  not  to  be  error, 
where  the  statute  allows  set-off  to  be  pleaded,  to  refuse  to  find  or  certify  a  bal- 
ance due  from  the  government,  although  under  some  circumstances  it  may  be 
proper  to  do  so.  It  was  said :  ^^  Claims  for  a  credit  can  be  used  in  suits  against 
persons  indebted  to  the  United  States  to  reduce  or  extinguish  the  debt,  but  not 
as  a  foundation  of  a  judgment  against  the  government.'^ 

In  Hall  V.  United  States,  91  U.  S.,  559,  it  is  said :  '<  Questions  of  the  kind, 
where  the  United  States  is  plaintiff,  must  be  determined  wholly  by  the  acts  of 
congress,  as  the  local  laws  have  no  application  in  such  cases."  See,  also,  Wat- 
kins  V.  United  States,  9  Wall.,  759-765. 

In  the  case  of  The  Siren,  7  Wall.,  152,  it  was  said:  **  The  same  exemption 
from  jadicial  process  extends  to  the  property  of  the  United  States,  and  for  the 
same  reasons.  As  justly  observed  by  the  learned  judge  who  tried  the  case, 
there  is  no  distinction  between  suits  agamst  the  government  directly,  and  suits 
against  its  property." 

And  the  coart,  proceeding,  uses  this  language:  "But  although  direct  suits 
cannot  be  maintained  against  the  United  States,  or  against  their  property,  yet, 
when  the  United  States  institute  a  suit  they  waive  their  exemption  so  far  as  to 
allow  a  presentation  by  the  defendants  of  set-offs,  legal  and  equitable,  to  the 
extent  of  the  demand  made  or  property  claimed,  and  when  they  proceed  in 
rem  they  open  to  consideration  all  claims  and  equities  in  regard  to  the  property 
libeled.  They  then  stand  in  such  proceedings,  with  reference  to  the  rights  of 
defendants  or  claimants,  precisely  as  private  suitors,  except  they  are  exempt 
from  costs,  and  from  affirmative  relief  against  them,  beyond  the  demand  or 
property  in  controversy." 

It  was  a  case  in  which  a  prize  vessel  had  damaged  another  by  collision,  the 
prize  being  in  fault  When  libeled  at  the  suit  of  the  United  States  in  the  prize 
court  the  owner  of  the  damaged  sloop  intervened  and  claimed  his  damages,  and 
it  was  held  that  he  was  entitled  to  them.  The  effect  of  the  principle  we  are 
considering  was  elaborately  examined  on  authority  with  the  above  result    It 
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was  subsequently,  in  the  ease  of  The  Davis,  10  Wall,  15,  explained  and  con- 
tinned.  In  that  case  a  vessel  and  her  cargo  were  libeled  for  salvage.  The 
cargo  belonged  to  the  United  States,  but  was  not,  when  the  suit  was  brought, 
in  the  actual  possession  of  the  United  States,  or  its  officers  or  agents,  but  in 
that  of  the  master  of  the  vessel,  and  the  proceeds  being  in  court,  it  was  held 
that  the  claim  for  salvage  could  be  enforced.  The  court  said:  '^That  rule 
.  .  .  admits  that  the  lien  can  only  be  enforced  by  the  courts  in  a  proceed- 
ing which  does  not  require  that  the  property  shall  be  taken  out  of  the  posses- 
sion  of  the  United  States.  But  what  shall  constitute  a  possession  which,  in 
reference  to  this  matter,  protects  the  goods  from  the  process  of  the  courts? 
The  possession  which  would  do  this  must  be  an  actual  possession,  and  not  that 
mere  constructive  possession  which  is  very  often  implied  by  reason  of  owner- 
ship under  circumstances  favorable  to  such  implication.  We  are  speaking  now 
of  a  possession  which  can  only  be  changed  under  process  of  the  court  by  bring- 
ing the  officer  of  the  court  into  collision  with  the  officer  of  the  government,  if 
the  latter  should  choose  to  resist.  The  possession  of  the  government  can  only 
exist  through  some  of  its  officers,  using  that  phrase  in  the  sense  of  any  person 
charged  on  behalf  of  the  government  with  the  control  of  the  property,  coupled 
with  its  actual  possession.  This,  we  think,  is  a  sufficiently  liberal  definition  of 
the  possession  of  property  by  the  government  to  prevent  any  unseemly  conflict 
between  the  court  and  the  other  departments  of  the  government,  and  which  is 
consistent  with  the  principle  which  exempts  the  government  from  suit  and  its 
possession  from  disturbance  by  virtue  of  judicial  process." 

These  cases  are  again  further  explained  in  Case  t;.  Terrell,  11  Wall.,  199^ 
where  it  was  adjudged  that  no  judgment  for  money  could  be  rendered  against 
the  United  States  in  any  court  other  than  the  court  of  claims  without  a  special 
act  of  congress  conferring  jurisdiction,  and  that  the  appearance  of  the  comp- 
troller of  the  currency  and  a  receiver  of  a  bank  appointed  by  him,  submitting, 
through  the  district  attorney,  to  the  decision  of  the  court  in  behalf  of  the  United 
States,  could  not  confer  jurisdiction.  And  in  Carr  v.  United  States,  98  U.  S., 
433,  they  again  came  before  the  court,  and  their  effect  as  adjudications  was 
explained.  It  was  there  determined  that  the  appearance  of  the  district  attor- 
ney and  special  counsel  employed  to  represent  the  government  in  actions  of 
ejectment  brought  against  its  agents  in  possession  did  not  estop  the  government 
to  deny  the  jurisdiction.  So  in  Hart  v.  United  States,  95  U.  S.,  316,  it  was 
ruled  that  the  government  is  not  responsible  for  the  laches  or  wrongful  acts  of 
its  officers  or  agents,  and  they  cannot  be  set  up  as  a  defense  in  suita  of  the 
United  States  against  a  defendant. 

§  700.  Property  in  possession  of  the  United  States  is  not  vxithin  the  jurisdic- 
tion of  the  court  in  a  direct  suit  against  the  government  or  its  agent 

These  authorities,  and  many  others  I  have  consulted,  appended  in  a  note,  (a) 
have  confirmed  me  in  the  impression  I  first  had  that  we  have  no  jurisdiction  to 
appoint  a  receiver  of  property  in  possession  of  the  United  States,  no  power  to 

(a)  NoTS.— Consult  U.  S.  v.  Thompson,  96  U.  S.,  486,  488;  U.  S.  v.  OUlIs,  96  U.  a,  407,  418;  Aveiy  v.  U.  &,  18  WaU., 
804;  Bonner  v.  U.  8.,  9  Wall.,  150;  Nations  v.  Johnson,  84  How.,  908;  Pennington  v.  Olbsoo,  16  How.,  65;  Reeside  o. 
Walker,  11  How.,  878;  Hill  v,  U.  S.,  9  How.,  886;  U.  B.  v.  Brown,  9  How.,  487,  500;  U.  &  v.  Buohanan,  8  How.,  88, 
105;  U.  S.  V.  Boyd,  5  How.,  89;  Gratiot  v.  U.  8.,  4  How.,  80, 118;  U.  8.  v.  McLemore,  4  How.,  886;  Milner  r.  Meti,  16 
Pet,  881;  17.  8.  V.  Robeson,  9  Pet.,  819;  U.  8.  v.  Ringgold,  8  Pet,  150;  U.  S.  v.  Clark,  8  Pet,  486;  U.  S.  «.  McDaaiel, 
7  Pet,  1;  U.  S.  v.  Ripley,  7  Pet,  18;  U.  8.  v,  FiUebronne,  7  Pet,  88;  The  Antelope,  IS  Wheat,  546;  Hufi^  v.  Hlggs,  S 
Wheat,  697;  U.  8.  v.  Barker,  8  Wheat.,  895;  U.  8.  v.  Hooe,  3  Cranch,  78;  U.  8.  v.  La  Vengeance,  8  Dall.,  897;  Meier 
V.  Railway,  4  Dill.,  878:  U.  8.  v.  Flint,  4  Saw.,  48;  U.  8.  v.  Austin,  8  Cliff.,  835;  The  Othello,  5  Blatch.,  818;  &  C,  1 
Ben.,  48;  U.  8.  v.  Collins,  4  Blatch.,  148;  U.  8.  v.  Davis,  1  Deady,  8JM;  U.  8.  v.  Smith,  1  Bond,  68;  WUder  v,  U.  a,  8 
Bumn.,  80^;  Meaes  v.  Qreer,  1  McAl.,  401;  Elliott  v.  Van  Voorst,  8  Wall.  Jr.,  899;  Fendall  v.  U.  S.,  14  Court  Claims, 
807;  Goodman  v.  U.  8.,  6  Court  Claims,  146;  6  Am.  Law  Beg.,  868;  11  Law  Rep.  (Boeton),  861. 
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enforce  a  sarrender  of  it  to  a  receiver,  and  no  anthority  to  call  its  agents  into 
this  court  to  account  for  its  manngement  of  the  property,  no  matter  how  the 
United  States  obtained  the  possession,  whether  through  a  decree  of  this  court, 
in  which  it  was  a  plaintifiF,  or  otherwise.  And  in  answer  to  the  complaint  that 
the  court  itself  raised  the  objection,  it  may  be  said  that  the  federal  courts 
always  decline  jurisdiction  on  their  own  motion  whenever  it  appears  that  they 
have  no  jurisdiction  of  the  subject-matter  in  controversy.  It  is  particularly  the 
daty  of  all  courts  to  do  so  where  this  prerogative  of  the  government  is  in- 
volved. 8  Bac.  Abr.,  tit.  "Prerogative"  (Bouv.  ed.,  1861),  p.  106;  Barclay  v, 
Russell,  3  Yes.  Jr.  (Sumner's  ed.),  424.  The  defendant  seeks  to  bring  this 
case  within  the  principle  of  that  of  The  Siren,  aupfa.  It  was  evidently  clearly 
within  that  case  when  first  instituted,  and  so  long  as  the  property  remained  in 
eustadia  legisy  and  was  in  possession  of  a  receiver  of  this  court,  we  had  full  ju- 
risdiction ;  and,  if  it  had  been  so  kept,  there  would  be  now  no  trouble  about 
the  jurisdiction.  But  whenever  the  defendant  allowed  it  to  pass  from  the 
control  of  the  court  as  a  fact^  and  into  the  actual  possession  of  the  United 
States,  all  power  to  relieve  him  here  ceased  from  that  moment,  no  matter  what 
the  intention  of  the  court  was,  or  of  the  parties,  nor  what  the  proper  construc- 
tion of  the  decree  may  be,  nor  what  the  rights  of  the  parties  under  it  may 
require,  as  against  the  United  States. 

It  is  impossible,  in  the  nature  of  the  case,  for  this  court  to  retain  control  over 
it  while  it  is  in  the  possession  of  the  United  States  or  its  agents,  or  for  this 
court  to  wrest  it  from  that  possession,  however  much  the  defendant  may  be  en- 
titled to  have  that  done.  It  does  not  alter  the  case  to  treat  the  United  States 
as  a  receiver;  for  a  claim  founded  on  any  breach  of  its  duty  in  that  behalf  is 
as  much  beyond  our  jurisdiction  as  any  other.  If  the  decree  had  contained  a 
stipulation  to  do  just  what  the  defendant  contends  its  proper  construction  re- 
quires, the  result  would  have  been  the  same.  We  cannot  enforce  the  stipula- 
tion. If  it  had  been  one  of  the  stipulations  that  the  United  States  would  hold 
for  this  court  and  pay  according  to  its  decrees,  the  same  diflSculty  would  ezisL 
But  I  do  not  think  the  decree  subject  to  such  a  construction,  tb^re  being  no 
stipulation  to  that  effect.  It  was,  in  my  judgment,  a  final  decree  evidencing  a 
contract  between  the  parties.  There  is  no  reservation  of  jurisdiction  to  enforce 
the  decree,  and  if  there  were  it  could  not  be  carried  out  here.  As  between 
private  parties  their  conduct  might  be  construed  as  continuing  the  case  open  to 
enforce  the  decree;  but  the  government  cannot  be  so  bound  by  the  acts  of  its 
officers,  as  I  have  shown. 

There  can  be,  in  this  case,  no  jurisdiction  to  enforce  any  personal  liability  of 
the  collector  of  customs.  He  i&  not  our  receiver,  and  never  was*  He  holds  his 
possession  under  regulations  of  the  treasury  department  and  as  its  agent.  His 
accounting  here  is  voluntary,  and  his  misapprehension  of  his  relations  in  the 
premises  cannot  give  us  jurisdiction.  It  is  plain  the  remedy  of  the  defendant 
is  by  application  to  the  executive  department  to  carry  out  the  atipulations  of 
the  decree,  or  to  the  court  of  claims  to  enforce  them,  or  to  congress  to  relieve 
him.    Motion  denied. 

g  70L  A  state  may  be  saed  in  the  sapreme  court  of  the  United  States,  and  under  the  con- 
stitution as  first  adopted  an  action  of  astumpHt  would  lie  at  the  suit  of  a  citizen  of  another 
state.  Service  would  be  made  by  leaving  copies  of  the  declaration  on  the  governor  and 
attorney-general.    Chisholm  v.  Georgia,  2  Dal.,  419. 

g  702.  By  the  second  section  of  the  third  article  of  the  constitution  the  supreme  court  of 
the  United  States  has  original  jurisdiction  of  a  case  where  a  state  is  a  party.     Where,  how* 
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e\rer,  a  state  is  a  party,  not  to  assert  some  right  as  a  sovereign  state,  but  some  right  of  prop- 
erty, it  must  appear  that  such  a  right  is  substantial  and  of  such  a  nature  as  to  support  the 
jurisdiction.    State  of  Pennsylvania  v.  Wheeling,  etc..  Bridge  Go.,  18  How.,  559. 

g  708.  A  libel  in  admiralty  against  a  state,  alleging  that  the  latter  was  in  possession  of 
slaves  in  which  plaintiff  had  an  interest,  and  which  had  been  brought  into  the  United  States 
after  an  illegal  capture,  does  not  present  a  case  where  the  property  is  brought  within  the  juris* 
diction  of  a  court  of  admiralty,  but  is  a  mere  personal  suit  against  a  state,  and  hence  cannot 
be  maintained.    Ex  parte  Madrazzo,*  7  Pet.,  627. 

§  704.  Suit  between  state  and  one  of  its  eitizens.— The  circuit  courts  have  no  jurisdiction, 
by  reason  of  the  character  of  the  parties,  in  a  suit  between  a  state  and  one  of  its  citizens. 
North  Carolina  o.  Trustees  of  University,*  1  Hughes,  188. 

§  705.  Where  state  is  interested  bnt  is  not  a  party.— The  eleventh  amendment  to  the  con- 
stitution of  the  United  States,  providing  that  no  suit  can  be  prosecuted  in  the  circuit  court 
against  a  state  by  citizens  of  another  state  or  by  citizens  or  subjects  of  a  foreign  state,  applies 
only  to  suits  in  which  a  state  is  a  party  to  the  record,  not  to  those  in  which  it  has  merely  an 
interest.    Swasey  v.  North  Carolina  R.  Co.,  1  Hughes,  19. 

§  700.  Salt  against  agent  of  state.—  Although  the  courts  have  no  jurisdiction  of  a  suit 
against  a  state  under  the  eleventh  amendment  of  the  federal  constitution,  yet  they  have  ju- 
risdiction of  a  suit  against  a  corporation  acting  as  agent  of  the  state  under  an  unconstitu- 
tional law.    Charles  River  Bridge  v.  Warren  Bridge,  11  Pet,  672  (Const.,  §§  2058-82). 

§  707.  In  suits  where  a  state  is  not  a  party  of  record,  but  is  a  party  in  interest  in  the  prop- 
erty which  is  the  subject  of  the  suit,  and  the  property  is  in  the  hands  of  an  agent  of  the 
state  and  within  the  jurisdiction  of  the  federal  circuit  court,  that  court  may  take  jurisdiction 
of  the  case,  and,  by  decree  directed  to  the  agent,  enforce  the  distribution  of  the  property 
without  making  the  state  a  party.    Swasey  v.  North  Carolina  &  Co.,  1  Hughes,  19. 

§  70S.  Where  a  plaintiff  brings  suit  to  reach  certain  railway  stocks,  and  a  state  has  a  sub- 
stantial interest  in  those  stocks,  and  the  stocks  are  in  the  possession  of  its  agent  and  within 
the  jurisdiction  of  the  court,  the  circuit  court  will  take  jurisdiction  of  the  case,  acting  on 
tlie  property  through  the  agent,  and  not  making  the  state  a  party  to  the  record.    Ibid. 

§  709.  Salt  against  state  oilieer.^  When  a  state  enters  into  a  contract  with  certain  of  her 
creditors,  and  certain  state  officers,  without  authority  of  law,  but  acting  under  an  unconsti- 
tutional law,  are  about  to  infringe  the  contract,  a  federal  court  has  jurisdiction  of  a  bill  in 
equity  against  those  officers  to  restrain  such  action,  and  the  suit  is  not  against  the  state  in 
such  a  sense  that  it  contravenes  the  eleventh  amendment  to  the  federal  constitution.  Mo- 
Comb  V.  Board  of  Liquidation,  2  Woods,  54;  2  Otto,  581. 

§  710.  While  the  circuit  court  of  the  United  States  has  no  jurisdiction  to  entertain  a  suit 
against  a  state  of  the  Union,  it  has  jm'isdiction  of  a  suit  against  an  officer  of  a  state,  who» 
under  color  of  his  office,  but  without  lawful  authority,  is  wasting,  alienating  or  destroying  a 
trust  estate,  although  the  state  may  t3e  the  trustee  and  remain  silent.  Preston  v.  Walsh,  10 
Fed.  R,  825. 

§  711.  A  circuit  court  of  the  United  States  may,  in  a  proper  case  in  equity,  enjoin  a  state 
officer  from  executing  a  state  law  in  conflict  with  the  constitution  or  a  statute  of  the  United 
States,  when  such  execution  will  violate  the  rights  of  the  complainant.  When  the  state  ia 
concerned,  it  should  t3e  made  a  party  if  it  can  t3e  done.  That  it  cannot  be  done  is  a 
sufficient  reason  for  the  omission  to  do  it,  and  the  court  may  proceed  to  decree  against  the 
officers  of  the  state  in  all  respects  as  if  the  state  were  a  party  to  the  record.  In  deciding  who 
are  parties  to  the  suit  the  court  will  not  look  beyond  the  record.  Making  a  state  officer  a 
party  does  not  make  the  state  a  party,  although  her  law  may  have  prompted  his  action,  and 
the  state  may  stand  behind  him  as  the  real  party  in  interest.  A  state  can  be  made  a  party 
only  by  shaping  the  bill  expressly  with  that  view,  as  when  individuals  or  corporations  are 
intended  to  be  put  in  that  relation  to  the  case.  (Reaffirming  Osborn  t;.  Bank  of  United  States. 
9  Wheat.,  788.)    Davis  v.  Gray,  16  Wall.,  208. 

^  712.  As  regards  jurisdiction,  a  bill  filed  against  the  commissioner  of  the  general  land 
office  of  Texas,  to  restrain  him  from  allowing  locations  of  land  within  the  limits  of  a  grant 
made  to  a  party  under  whom  the  complainant  claimed,  and  which  was  afterwards  confirmed 
by  the  state  of  Texas,  is  not  a  suit  against  the  state.    Preston  v.  Walsh,  10  Fed.  R.,  817. 

§  718.  When  the  governor  of  a  state  which  has  granted  land  to  a  railroad  company  issues 
to  other  persons  patents  for  land  infringing  on  the  railroad  land  grant,  an  injunction  will  be 
granted  by  a  federal  court  to  restrain  the  further  issuing  of  such  patents;  and  the  fact  that 
the  bill  is  brought  against  the  governor  of  a  state  does  not  make  it  demurrable  under  the 
eleventh  amendment  to  the  constitution  forbidding  suits  against  a  state,  for  in  this  case  the 
state  is  not  technically  a  party.     Gray  v.  Davis,  1  Woods,  425. 

§  714.  When  a  state  law  imposing  a  tax  has  been  declared  unconstitutional  and  void  by 
the  supreme  court  of  the  United  States,  a  party  who  is  threatened  by  the  state  treasurer  with 
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coQection  of  the  illegal  tax,  particularly  if  the  coUection  threatened  is  by  violence  and  not  by 
process  of  law,  may  have  an  Id  junction  from  the  circuit  court  upon  the  treasurer  forbidding 
such  collection.    Woolsey  v.  Dodge,  6  McL.,  145;  18  How.,  881. 

§  715.  A  sum  of  money  was  in  dispute,  one  of  the  claimants  being  the  state  of  Pennsyl- 
vania. The  money  was  paid  to  the  state  treasurer,  who  received  it  in  his  own  name  and  gave 
a  personal  bond  of  indemnity.  After  his  death  suit  was  brought  against  his  executrix  to  re- 
cover the  money  as  wrongfully  paid,  and  it  was  objected  that  this  was  a  suit  against  a  state 
and  was  forbidden  by  the  eleventh  amendment  Held,  that  the  state  had  not  possession  of 
nor  right  to  the  property,  and  there  could  be  no  pretext  that  the  case  came  within  the  elev- 
enth amendment.     United  States  v.  Peters,*  5  Cr.,  IKS. 

g  71(1.  Set-off  against  the  United  States.—  In  a  suit  on  the  official  bond  of  the  defendant 
for  a  balance  claimed  to  be  due  the  government,  it  was  held  that  the  defendant  could  set  up 
claims  against  the  United  State,  so  far  as  they  were  not  prohibited  by  law,  if  they  were  just 
and  equitable,  although  they  may  have  been  rejected  by  the  proper  officer,  viz.,  the  account- 
ing officer.    United  States  v.  Smith,*  6  Am.  L.  Reg.,  268. 

g  71 7.  The  government  of  the  United  States  cannot  be  sued  for  a  claim  ox  demand  against 
it  without  its  consent.  Nor,  where  it  is  plaintiff,  can  a  judgment  be  rendered  against  it  for  a 
sum  due  by  way  of  set-off,  nor  for  costs  expended  by  the  defendant  in  his  defense.  De  Groot 
V.  United  States,*  5  Wall,  419. 

§719.  Injanetion  against  United  States.—  The  United  States  obtained  judgment  against 
an  individual  and  various  executions  issued,  till  more  was  paid  than  was  due  on  the  judg- 
ment. The  circuit  court  then  decreed  a  perpetual  injunction  against  the  United  States,  and 
that  it  should  pay  costs.  On  appeal  the  supreme  court  held  that  the  circuit  court  had  no  aa- 
tbority  to  make  such  judgment,  but  ihight  order  a  satisfaction  to  be  entered  on  the  judgment 
if  on  investigation  it  proved  to  be  satisfied.    United  States  v.  McLemore,  4  How.,  288. 

§  719.  Iqjanction  against  war  department—  Congress  made  an  appropriation  to  improve 
a  certain  harbor,  and  committed  the  expenditure  of  the  money  and  the  direction  of  the  work 
to  the  war  department.  Held,  that  this  court  had  authority  to  restrain  the  war  department 
and  its  agents  by  injunction  from  executing  the  law  in  an  unconstitutional  manner.  Averj 
«•  Fox,  1  Abb.,  248.    See  Gotbrnhent;  States. 

IV.   JuRISDICnON  OP  THB  SuPBEME   CoUBT. 

[Appellate  Juiiadlctlon,  see  Appsalb.] 

SuaocAHY  —  Not  exdud^  when  state  is  party,  §  720.^  Between  state  and  its  citizens,  g  721. — 
Original  and  appellate,  §  723.—  Against  state  cu  defendant  in  error,  §  129.-^  Appeal  from 
state  court,  %  124.— Laws  of  District  of  Columbia,  g  725.—  Between  two  states,  §  726. — 
Bowndary  disputes,  ^  121-12^.— Proceedings  in  default  of  defendant,  g  780.— Zaiui 
daimed  to  be  in  two  states,  g  781.—  Contingent  interest  of  a  state,  g  782.—  Habeois  corpus^ 
§78a 

g  720.  The  jurisdiction  of  the  supreme  court  is  not  excluded  by  the  fact  that  one  of  the 
parties  to  the  cause  is  a  state.    Ck>heos  v.  Virginia,  g§  784-745.    See  g  764. 

g  721.  The  supreme  court  has  jarisdiction  of  a  case  arising  under  the  constitution  or 
laws  of  the  United  States,  though  the  parties  be  a  state  and  one  of  its  own  citizens.    Ibid, 

g  722.  Although  the  constitution  has  given  the  supreme  court  original  jurisdiction  in  cer- 
tain classes  of  cases,  and  appellate  jurisdiction  in  others,  the  distinction  between  these  two 
does  not  necessarily  exclude  the  exercise  of  one  where  the  other  is  given.    Ibid* 

g  72S.  The  eleventh  amendment  does  not  prevent  a  private  individual  sued  by  a  state  from 
bringing  the  case  before  the  supreme  court  by  writ  of  error,  although  the  effect  will  be  to 
make  the  state  appear  as  defendant  in  error.    Ibid, 

g  724.  The  appellate  jurisdiction  of  the  supreme  court  may  be  exercised  over  the  judg- 
ment of  a  state  court.    Ibid. 

g  725.  The  acts  of  congress  in  legislating  for  the  District  of  Ck>lumbia  are  laws  of  the 
United  States,  and  within  the  meaning  of  the  constitution,  article  6,  clause  2.    Ibid, 

g  726.  In  suits  between  two  states,  the  supreme  court  has  jurisdiction,  as  far  as  the  parties 
are  concerned,  by  express  grant  in  the  constitution.  Rhode  Island  v,  Massachusetts, 
gg  746-756. 

g  727.  The  case  of  a  disputed  boundary  between  two  states  forms  no  exception  to  the  con- 
stitutional grant  of  original  jurisdiction  to  the  supreme  court  in  cases  '*  in  which  a  state  shall 
be  a  party."    Ibid.    See  §761. 

g  728*  A  controversy  between  two  states  as  to  the  locality  of  a  common  boundary  line  is» 
since  the  adoption  of  the  constitution,  a  judicial,  not  a  political,  question.    Ibid, 
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§  729.  The  supreme  court,  having  determined  the  locality  of  a  disputed  boundary  line  be- 
tween two  states,  has  power  to  enforce  its  decree.    Ibid, 

§  730.  In  the  event  of  the  failure  of  a  defendant  state  to  appear  in  a  case  within  the  juria- 
diction  of  the  supreme  court,  the  plaintiff  may  proceed  ex  parte.    Ibid, 

§  731.  A  suit  to  recover  land  between  two  parties,  who  claim  respectively  that  the  land  is 
in  Connecticut  and  in  New  York,  is  in  no  sense  a  suit  between  those  states.  Fowler  r.  lind- 
sey,  §§  757-759. 

g  782.  A  contingent  interest  of  a  state  in  the  result  of  a  suit  does  not  give  original  juris- 
diction to  the  supreme  court,  unless  the  state  be  nominally  or  substantially  a  party.     Ibid. 

%  733.  The  supreme  court  has  no  power  to  issue  writs  of  habeas  corpus,  except  when  it  is 
necessary  for  the  exercise  of  the  jurisdiction,  origiual  or  appellate,  g^ven  by  the  constitution  or 
laws  of  the  United  States.    Ex  parte  Barry,  §  760. 

[Notes.—  See  §§  761-786.] 

COHENS  V.  VIRGINIA. 
(6  Wheaton,  264-446.     1891.) 

Statement  of  Facts. —  Cohens,  the  defendant  below,  was  indicted  in  Vir- 
ginia for  selling  lottery  tickets,  contrary  to  a  statute  of  the  state.  He  defended 
under  a  law  of  the  United  States,  namely,  the  charter  of  the  city  of  Washing- 
ton, which  authorized  this  lottery.  An  agreed  statement  of  facts  was  made, 
and  the  sessions  coart  of  Norfolk,  the  highest  estate  court  having  jurisdiction 
of  the  case,  gave  judgment  against  the  defendant.  The  case  came  by  writ  of 
error  before  the  supreme  court,  and  a  motion  was  made  to  dismiss  for  want  of 
jurisdiction. 

Opinion  by  Marshall,  C.  J. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court  of  hustings,  for 
the  borough  of  Norfolk,  on  an  information  for  selling  lottery  tickets,  contrary 
to  an  act  of  the  legislature  of  Virginia.  In  the  state  court  the  defendant 
claimed  the  protection  of  an  act  of  congress.  A  case  was  agreed  between  the 
parties,  which  states  the  act  of  assembly  on  which  the  prosecution  was  founded 
and  the  act  of  congress  on  which  the  defendant  relied,  and  concludes  in  these 
words:  ^^  If  upon  this  case  the  court  shall  be  of  opinion  that  the  acts  of  con- 
gress before  mentioned  were  valid,  and  oa  the  true  construction  of  those  acts 
the  lottery  tickets  sold  by  the  defendants  as  aforesaid  might  lawfully  be  sold 
within  the  state  of  Virginia,  notwithstanding  the  act  or  statute  of  the  general 
assembly  of  Virginia  prohibiting  such  sale,  then  judgment  to  be  entered  for 
the  defendants.  And  if  the  court  should  be  of  opinion  that  the  statute  or  act 
of  the  general  assembly  of  the  state  of  Virginia  prohibiting  such  sale  is  valid, 
notwithstanding  the  said  acts  of  congress,  then  judgment  to  be  entered  that 
the  defendants  are  guilty,  and  that  the  commonwealth  recover  against  them 
$100  and  costs." 

Judgment  was  rendered  against  the  defendants,  and  the  court  in  which  it 
was  rendered  being  the  highest  court  of  the  state  in  which  the  cause  was  cog- 
nizable, the  record  has  been  brought  into  this  court  by  writ  of  efror. 

The  defendant  in  error  moves  to  dismiss  this  writ  for  want  of  jurisdiction. 
In  support  of  this  motion  three  points  have  been  made  and  argued  with  the 
ability  which  the  importance  of  the  question  merits.  These  points  are: 
1.  That  a  state  is  a  defendant.  2.  That  no  writ  of  error  lies  from  this  court 
to  a  state  court.  3.  The  third  point  has  been  presented  in  diflferent  forms  by 
the  gentlemen  who  have  argued  it.  The  counsel  who  opened  the  cause  said 
that  the  want  of  jurisdiction  was  shown  by  the  subject-matter  of  the  case. 
The  counsel  who  followed  him  said  that  jurisdiction  was  not  given  by  the  judi- 
ciary act.     The  court  has  bestowed  all  its  attention  on  the  arguments  of  both 
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gentlemen,  and  snppoees  that  their  tendenoy  is  to  show  that  this  coart  has  no 
jurisdiction  of  the  case,  or,  in  other  words,  has  no  right  to  review  the  judgment 
of  the  state  court,  because  neither  the  constitution  nor  any  law  of  the  Uaited 
States  has  been  violated  by  that  judgment. 

The  questions  presented  to  the  court  by  the  first  two  points  made  at  the  bar 
are  of  great  magnitude,  and  may  be  truly  said  vitally  affect  the  Union.  They 
exclude  the  inquiry  whether  the  constitution  and  laws  of  the  United  States 
have  been  violated  by  the  judgment  which  the  plaintiffs  in  error  seek  to  re- 
view; and  maintain  that,  admitting  such  violation,  it  is  not  in  the  power  of 
the  government  to  apply  a  corrective.  They  maintain  that  the  nation  does  not 
possess  a  department  capable  of  restraining  peaceably,  and  by  authority  of 
law,any  attempts  which  may  be  made  by  a  part  against  the  legitimate  powers  of 
the  whole;  and  that  the  government  is  reduced  to  the  alternative  of  submit- 
ting to  such  attempts,  or  of  resisting  them  by  force.  They  maintain  that  the 
constitution  of  the  United  States  has  provided  no  tribunal  for  the  final  con- 
struction of  itself,  or  of  the  laws  or  treaties  of  the  nation;  but  that  this 
power  may  be  exercised  in  the  last  resort  by  the  courts  of  every  state  in  the 
Union.  That  the  constitution,  laws  and  treaties  may  receive  as  many  construc- 
tions as  there  are  states;  and  that  this  is  not  a  mischief,  or,  if  a  mischief,  is 
irremediable.  These  abstract  propositions  are  to  be  determined ;  for  he  who 
demands  decision  without  permitting  inquiry  affirms  that  the  decision  he  asks 
does  not  depend  on  inquiry.  If  such  be  the  constitution,  it  is  the  duty  of  the 
court  to  bow  with  respectful  submission  to  its  provisions.  If  such  be  not  the 
constitution,  it  is  equally  the  duty  of  this  court  to  say  so;  and  to  perform  that 
task  which  the  American  people  have  assigned  to  the  judicial  department. 

§  784.  The  jurigdictum  of  the  supreme  court  of  the  United  States  is  not  ex- 
duded  by  the  foot  that  one  of  the  parties  to  the  cause  is  a  state. 

1.  The  first  question  to  be  considered  is,  whether  the  jurisdiction  of  this 
court  is  excluded  by  the  character  of  the  parties,  one  of  them  being  a  state, 
and  the  other  a  citizen  of  that  state?  The  second  section  of  the  third  article 
of  the  constitution  defines  the  extent  of  the  judicial  power  of  the  United  States. 
Jurisdiction  is  given  to  the  courts  of  the  Union  in  two  classes  of  cases.  In 
the  first  their  jurisdiction  depends  on  the  character  of  the  cause,  whoever  may 
be  the  parties.  This  class  comprehends  '^all  cases  in  law  and  equity  arising  un- 
der this  constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made,  under  their  authority."  This  clause  extends  the  jurisdiction  of 
the  court  to  all  the  cases  described,  without  making  in  its  terms  any  exception 
whatever,  and  without  any  regard  to  the  condition  of  the  party.  If  there  be 
any  exception,  it  is  to  be  implied  against  the  express  words  of  the  article. 

In  the  second  class,  the  jurisdiction  depends  entirely  on  the  character  of  the 
parties.  In  this  are  comprehended  '' controversies  between  two  or  more  states, 
between  a  state  and  citizens  of  another  state,"  "  and  betvveen  a  state  and  foreign 
states,  citizens  or  subjects."  If  these  be  the  parties,  it  is  entirely  unimportant 
what  may  be  the  subject  of  controversy.  Be  it  what  it  may,  these  parties 
have  a  constitutional  right  to  come  into  the  courts  of  the  Union.  The  counsel 
for  the  defendant  in  error  have  stated  that  the  case  which  arises  under  the  con- 
stitution must  grow  out  of  those  provisions  which  are  capable  of  self-execu- 
tion; examples  of  which  are  to  be  found  in  the  second  section  of  the  fourth 
article,  and  in  the  tenth  section  of  the  first  article. 

A  case  which  arises  under  a  tfrw  of  the  United  States  must,  we  are  like- 
wise told,  be  a  right  given  by  some  act  which  becomes  necessary  to  execute  the 
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powers  given  in  the  constitation,  of  which  the  law  of  natoralization  is  men- 
tioned as  an  example.  The  use  intended  to  be  made  of  this  exposition  of  the 
first  part  of  the  section,  defining  the  extent  of  the  judicial  power,  is  not  clearly 
understood.  If  the  intention  be  merely  to  distinguish  cases  arising  ander  the 
oonstitation  from  those  arising  under  a  law,  for  the  sake  of  precision  in  the 
application  of  this  argument,  these  propositions  will  not  be  controverted. 
If  it  be  to  maintain  that  a  case  arising  under  the  constitution,  or  a  law,  must 
be  one  in  which  a  party  comes  into  court  to  demand  something  conferred  on 
him  by  the  constitution  or  a  law,  we  think  the  construction  too  narrow.  A 
case  in  law  or  equity  consists  of  the  right  of  the  one  party,  as  well  as  of  the  other, 
and  may  truly  be  said  to  arise  under  the  constitution  or  a  law  of  the  United 
States  whenever  its  correct  decision  depends  on  the  construction  of  either. 
Congress  seems  to  have  intended  to  give  its  own  construction  of  this  part  of 
the  constitution,  in  the  twenty-fifth  section  of  the  judiciary  act;  and  we  per- 
ceive no  reason  to  depart  from  that  construction. 

The  jurisdiction  of  the  court,  then,  being  extended  by  the  letter  of  the  con- 
stitution to  all  cases  arising  under  it,  or  under  the  laws  of  the  United  States, 
it  follows  that  those  who  would  withdraw  any  case  of  this  description  from 
that  jurisdiction  must  sustain  the  exemption  they  claim  on  the  spirit  and  true 
meaning  of  the  constitution,  which  spirit  and  true  meaning  must  be  so  appar- 
ent as  to  overrule  the  words  which  its  framers  have  employed.  The  counsel 
for  the  defendant  in  error  have  undertaken  to  do  this;  and  have  laid  down  the 
general  proposition,  that  a  sovereign  independent  state  is  not  suable,  except  by 
its  own  consent. 

This  general  proposition  will  not  be  controverted.  But  its  consent  is  not 
requisite  in  each  particular  case.  It  may  be  given  in  a  general  law.  And  if  a 
state  has  surrendered  any  portion  of  its  sovereignty,  the  question  whether  a  lia- 
bility to  suit  be  a  part  of  this  portion  depends  on  the  instrument  by  which 
the  surrender  is  made.  If,  upon  a  just  construction  of  that  instrument,  it  shall 
appear  that  the  state  has  submitted  to  be  sued,  then  it  has  parted  with  this 
sovereign  right  of  judging  in  every  case  on  the  justice  of  its  own  pretensions, 
and  has  intrusted  that  power  to  a  tribunal  in  whose  impartiality  it  confides. 
The  American  states  as  well  as  the  American  people  have  believed  a  close  and 
firm  Union  to  be  essential  to  their  liberty  and  to  their  happiness.  They  have 
been  taught  by  experience  that  this  Union  cannot  exist  without  a  government 
for  the  whole;  and  they  have  been  taught  by  the  same  experience  that  this 
government  would  be  a  mere  shadow,  that  must  disappoint  all  their  hopes, 
unless  invested  with  large  portions  of  that  sovereignty  which  belongs  to  inde- 
pendent states.  Under  the  influence  of  this  opinion,  and  thus  instructed  by 
experience,  the  American  people,  in  the  conventions  of  their  respective  states, 
adopted  the  present  constitution. 

If  it  could  be  doubted  whether,  from  its  nature,  it  were  not  supreme  in  all 
cases  where  it  is  empowered  to  act,  that  doubt  would  be  removed  by  the 
declaration  that  ^'  this  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land ;  and  the  judges  in  every  state  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  state  to  the  contrary  notwithstanding."  This 
is  the  authoritative  language  of  the  Amarfean  people;  and,  if  gentlemen  please, 
of  the  American  states.  It  marks  withtiHws  too  strong  to  be  mistaken,  the 
characteristic  distinction  between  the  government  of  the  Union  and  those  of 
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the  States.  The  general  governmeDt,  though  limited  as  to  its  objeots,  is  supreme 
with  respeot  to  those  objects.  This  prinoiple  is  a  part  of  the  constitution ;  and 
if  there  be  any  who  deny  its  necessity,  none  can  deny  its  authority. 

To  this  supreme  government  ample  powers  are  confided;  and  if  it  were  pos- 
sible to  doubt  the  great  purposes  for  which  they  were  so  confided,  the  people 
of  the  United  States  have  declared  that  they  are  given  ^Mn  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  tranquillity,  provide  for 
the  common  defense,  promote  the  general  welfare,  and  secure  the  blessings  of 
liberty  to  themselves  and  their  posterity." 

With  the  ample  powers  confided  to  this  supreme  government,  for  these  in- 
teresting purposes,  are  connected  many  express  and  important  limitations  on 
the  sovereignty  of  the  states,  which  are  made  for  the  same  purposes.  The 
powers  of  the  Union,  on  the  great  subjects  of  war,  peace,  and  commerce,  and 
on  many  others,  are  in  themselves  limitations  of  the  sovereignty  of  the 
states ;  but  in  addition  to  these,  the  sovereignty  of  the  states  is  surrendered 
in  many  instances  where  the  surrender  can  only  operate  to  the  benefit  of  the 
people,  and  where,  perhaps,  no  other  power  is  conferred  on  congress  than  a 
conservative  power  to  maintain  the  principles  established  in  the  constitution. 
The  maintenance  of  these  principles  in  their  purity  is  certainly  among  the 
great  duties  of  the  government.  One  of  the  instruments  by  which  this  duty 
may  be  peaceably  performed  is  the  judicial  department.  It  is  authorized  to 
decide  all  cases,  of  every  .description,  arising  under  the  constitution  or  laws  of 
the  United  States.  From  this  general  grant  of  jurisdiction,  no  exception  is 
made  of  those  cases  in  which  a  state  may  be  a  party.  When  we  consider  the 
situation  of  the  government  of  the  Union  and  of  a  state,  in  relation  to  each 
other;  the  nature  of  our  constitution,  the  subordination  of  the  state  govern- 
ments to  that  constitution ;  the  great  purpose  for  which  jurisdiction  over  all 
oases  arising  under  the  constitution  and  laws  of  the  United  States  is  confided 
to  the  judicial  department,  are  we  at  liberty  to  insert  in  this  general  grant  an 
exception  of  those  cases  in  which  a  state  may  be  a  party  t  Will  the  spirit  of 
the  constitution  justify  this  attempt  to  control  its  words?  We  think  it  will  not. 
We  think  a  case  arising  under  the  constitution  or  laws  of  the  United  States  is 
cognizable  in  the  courts  of  the  Union,  whoever  may  be  the  parties  to  that 

Had  any  doubt  existed  with  respect  to  the  just  construction  of  this  part  of 
the  section,  that  doubt  would  have  been  removed  by  the  enumeration  of  those 
oases  to  which  the  jurisdiction  of  the  federal  courts  is  extended  in  consequence 
of  the  character  of  the  parties.  In  that  enumeration  we  find  ''controversies 
between  two  or  more  states,  between  a  state  and  citizens  of  another  state," 
''and  between  a  state  and  foreign  states,  citizens  or  subjects." 

One  of  the  express  objects,  then,  for  which  the  judicial  department  was 
established  is  the  decision  of  controversies  between  states,  and  between  a  state 
and  individuals.  The  mere  circumstance  that  a  state  is  a  party  gives  jurisdic- 
tion to  the  court.  How,  then,  can  it  be  contended  that  the  very  same  instru- 
ment, in  the  very  same  section,  should  be  so  construed  as  that  this  same 
circumstance  should  withdraw  a  case  from  the  jurisdiction  of  the  court,  where 
the  constitution  or  laws  of  the  United  States  are  supposed  to  have  been  vio- 
lated? The  constitution  gave  to  every  person  having  a  claim  upon  a  state  a 
right  to  submit  his  case  to  the  court  of  the  nation.  However  unimportant  his 
claim  might  be,  however  little  the»  community  might  be  interested  in  its  de- 
cision, the  framers  of  our  constitution  thought  it  necessary  for  the  purposes  of 
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juBtioe  to  provide  a  tribunal  as  saperior  to  influence  as  possible,  in  which  that 
claim  might  be  decided.  Can  it  be  imagined  tbat  the  same  persons  considered 
a  case  involving  the  constitution  of  our  country  and  the  majesty  of  the  laws, 
questions  in  which  every  American  citizen  must  be  deeply  interested,  as  with- 
drawn from  this  tribunal,  because  a  state  is  a  party? 

While  weighing  arguments  drawn  from  the  nature  of  government,  and  from 
the  general  spirit  of  an  instrument,  and  urged  for  the  purpose  of  narrowing 
the  construction  which  the  words  of  that  instrument  seem  to  require,  it  is 
proper  to  place  in  the  opposite  scale  those  principles,  drawn  from  the  same 
sources,  which  go  to  sustain  the  words  in  their  full  operation  and  natural  im- 
port. One  of  these,  which  has  been  pressed  with  great  force  by  the  counsel 
for  the  plaintiffs  in  error,  is,  that  the  judicial  power  of  every  well-constituted 
government  mast  be  co-extensive  with  the  legislative,  and  must  be  capable  of 
deciding  every  judicial  question  which  grows  out  of  the  constitution  and  laws. 

If  any  proposition  may  be  considered  as  a  political  axiom,  this,  we  think, 
may  be  so  considered.  In  reasoning  upon  it  as  an  abstract  question,  there 
would,  probably,  exist  no  contrariety  of  opinion  respecting  it  Every  argument 
proVing  the  necessity  of  the  department  proves  also  the  propriety  of  giving 
this  extent  to  it.  We  do  not  mean  to  say  that  the  jurisdiction  of  the  courts  of 
the  Union  should  be  construed  to  be  co-extensive  with  the  legislative,  merely 
because  it  is  fit  that  it  should  be  so;  but  we  mean  to  say  that  this  fitness  fur- 
nishes an  argument  in  construing  the  constitution  which  ought  never  to  be 
overlooked,  and  which  is  most  especially  entitled  to  consideration  when  we  are 
inquiring  whether  the  words  of  the  instrument  which  purport  to  establish  this 
principle  shall  be  contracted  for  the  purpose  of  destroying  it. 

The  mischievous  consequences  of  the  construction  contended  for  on  the  part 
of  Virginia  are  also  entitled  to  great  consideration.  It  would  prostrate,  it  has 
been  said,  the  government  and  its  laws  at  the  feet  of  every  state  in  the  Union. 
And  would  not  this  be  its  effect?  What  power  of  the  government  could 
be  executed  by  its  own  means,  in  any  state  disposed  to  resist  its  execution  by  a 
course  of  legislation?  The  laws  must  be  executed  by  individuals  acting  within 
the  several  states.  If  these  individuals  may  be  exposed  to  penalties,  and  if  the 
courts  of  the  Union  cannot  correct  the  judgments  by  which  these  penalties  may 
be  enforced,  the  course  of  the  government  may  be,  at  any  time,  arrested  by  the 
will  of  one  of  its  members.  Each  member  will  possess  a  veto  on  the  will  of 
the  whole. 

The  answer  which  has  been  given  to  this  argument  does  not  deny  its  truth,  but 
insists  tbat  confidence  is  reposed,  and  may  be  safely  reposed,  in  the  state  insti- 
tutions; and  that,  if  they  shall  ever  become  so  insane  or  so  wicked  as  to  seek 
the  destruction  of  the  government,  they  may  accomplish  their  object  by  refus- 
ing to  perform  the  functions  assigned  to  them.  We  readily  concur  with  the 
counsel  for  the  defendant  in  the  declaration  that  the  cases  which  have  been 
put,  of  direct  legislative  resistance  for  the  purpose  of  opposing  the  acknowledged 
powers  of  the  government,  are  extreme  cases,  and  in  the  hope  that  they  will 
never  occur;  but  we  cannot  help  believing  that  a  general  conviction  of  the 
total  incapacity  of  the  government  to  protect  itself  and  its  laws  in  such  oases 
would  contribute  in  no  inconsiderable  degree  to  their  occurrence. 

Let  it  be  admitted  that  the  cases  which  have  been  put  are  extreme  and  im- 
probable, yet  there  are  gradations  of  opposition  to  the  laws,  far  short  of  those 
cases,  which  might  have  a  baneful  influence  on  the  affairs  of  the  nation.  Dif- 
ferent states  may  entertain  different  opinions  on  the  true  construction  of  the 
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constitutional  powers  of  congress.  We  know  that,  at  one  time,  the  assumption 
of  the  debts  contracted  by  the  several  states,  during  the  war  of  our  Revolution, 
was  deemed  unconstitutional  by  some  of  them.  We  know,  too,  that  at  other 
times,  certain  taxes  imposed  by  congress  have  been  pronounced  unconstitu- 
tional. Other  laws  have  been  questioned  partially,  while  they  were  supported 
by  the  great  majority  of  the  American  people.  We  have  no  assurance  that 
we  shall  be  less  divided  than  we  have  been.  States  may  legislate  in  conformity 
to  their  opinions,  and  may  enforce  those  opinions  by  penalties.  It  would  be 
hazarding  too  much  to  assert  that  the  judicatures  of  the  states  will  be  exempt 
from  the  prejudices  by  which  the  legislatures  and  people  are  influenced,  and 
will  constitute  perfectly  impartial  tribunals.  In  many  states  the  judges  are 
dependent  for  office  and  for  salary  on  the  will  of  the  legislature.  The  consti- 
tution of  the  United  States  furnishes  no  security  against  the  universal  adoption 
of  this  principle.  When  we  observe  the  importance  which  that  constitution 
attaches  to  the  independence  of  judges,  we  are  the  less  inclined  to  suppose  that  it 
can  have  intended  to  leave  these  constitutional  questions  to  tribunals  where  this 
independence  may  not  exist,  in  all  cases  where  a  state  shall  prosecute  an  indi- 
vidual who  claims  the  protection  of  an  act  of  congress.  These  prosecutions 
may  take  place  even  without  a  legislative  act.  A  person  making  a  seizure 
under  an  act  of  congress  may  be  indicted  as  a  trespasser,  if  force  has  been  em- 
ployed, and  of  this  a  jury  may  judge.  How  extensive  may  be  the  mischief  if 
the  first  decisions  in  such  cases  should  be  final  I 

These  collisions  may  take  place  in  times  of  no  extraordinary  commotion.  But 
a  constitution  is  framed  for  ages  to  come,  and  is  designed  to  approach  immor- 
tality as  nearly  as  human  institutions  can  approach  it.  Its  course  cannot 
always  be  tranquil.  It  is  exposed  to  storms  and  tempests,  and  its  f ramers  must 
be  unwise  statesmen,  indeed,  if  they  have  not  provided  it,  as  far  as  its  nature 
will  permit,  with  the  means  of  self-preservation  from  the  perils  it  may  be 
destined  to  encounter.  No  government  ought  to  be  so  defective  in  its  organ- 
ization as  not  to  contain  within  itself  the  means  of  securing  the  execution  of 
Its  own  laws  against  other  dangers  than  those  which  occur  every  day.  Courts 
of  justice  are  the  means  most  usually  employed;  and  it  is  reasonable  to  expect 
that  a  government  should  repose  on  its  own  courts,  rather  than  on  others. 
There  is  certainly  nothing  in  the  circumstances  under  which  our  constitution 
was  formed,  nothing  in  the  history  of  the  times,  which  would  justify  the  opin- 
ion that  the  confidence  reposed  in  the  states  was  so  implicit  as  to  leave  in  them 
and  their  tribunals  the  power  of  resisting  or  defeating,  in  the  form  of  law,  the 
legitimate  measures  of  the  Union.  The  requisitions  of  congress,  under  the 
confederation,  were  as  constitutionally  obligatory  as  the  laws  enacted  by 
the  present  congress.  That  they  were  habitually  disregarded  is  a  fact  of  uni- 
versal notoriety.  With  the  knowledge  of  this  fact,  and  under  its  full  pressure, 
a  convention  was  assembled  to  change  the  system.  Is  it  so  improbable  that 
they  should  confer  on  the  judicial  department  the  power  of  oonstruing  the 
constitution  and  laws  of  the  Union  in  every  case,  in  the  last  resort,  and  of  pre- 
serving them  from  all  violation  from  every  quarter,  so  far  as  judicial  decisions 
can  preserve  them,  that  this  improbability  should  essentially  affect  the  con- 
struction of  the  new  system?  We  are  told,  and  we  are  truly  told,  that  the 
great  change  which  is  to  give  efficacy  to  the  present  system  is  its  ability  to  act 
on  individuals  directly,  instead  of  acting  through  the  instrumentality  of  state 
governments.  But  ought  not  this  ability,  in  reason  and  sound  policy,  to  be  ap- 
plied directly  to  the  protection  of  individuals  employed  in  the  execution  of  the 
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laws,  as  well  as  to  their  coercion  t  Your  laws  reach  the  individual  without  the 
aid  of  any  other  power;  why  may  they  not  protect  him  from  punishment  for 
performing  his  duty  in  executing  them? 

The  counsel  for  Virginia  endeavor  to  obviate  the  foroe  of  these  arguments 
by  saying  that  the  dangers  they  suggest,  if  not  imaginary,  are  inevitable;  that 
the  constitution  can  make  no  provision  against  them;  and  that,  therefore,  in 
construing  that  instrument,  they  ought  to  be  excluded  from  our  consideration. 
This  state  of  things,  they  say,  cannot  arise  until  there  shall  be  a  disposition  so 
hostile  to  the  present  political  system  as  to  produce  a  determination  to  destroy 
it;  and  when  that  determination  shall  be  produced,  its  effects  will  not  be  re- 
strained by  parchment  stipulations.  The  fate  of  the  constitution  will  not  then 
depend  on  judicial  decisions.  But,  should  no  appeal  be  made  to  force,  the 
states  can  put  an  end  to  the  government  by  refusing  to  act  They  have  only 
not  to  elect  senators,  and  it  expires  without  a  struggle. 

It  is  very  true  that,  whenever  hostility  to  the  existing  system  shall  become 
universal,  it  will  be  also  irresistible.  The  people  made  the  constitution,  and 
the  people  can  unmake  it.  It  is  the  creature  of  their  will,  and  lives  only  by 
their  will.  But  this  supreme  and  irresistible  power  to  make  or  to  unmake  re- 
sides only  in  the  whole  body  of  the  people;  not  in  any  subdivision  of  them. 
The  attempt  of  any  of  the  parts  to  exercise  it  is  usurpation,  and  ought  to  be 
repelled  by  those  to  whom  the  people  have  delegated  their  power  of  repel- 
ling it. 

The  acknowledged  inability  of  the  government,  then,  to  sustain  itself  against 
the  public  will,  and,  by  force  or  otherwise,  to  control  the  whole  nation,  is  no 
sound  argument  in  support  of  its  constitutional  inability  to  preserve  itself 
against  a  section  of  the  nation  acting  in  opposition  to  the  general  will.  It  is 
true,  that  if  all  the  states,  or  a  majority  of  them,  refuse  to  elect  senators,  the 
legislative  powers  of  the  Union  will  be  suspended.  But  if  any  one  state  shall 
refuse  to  elect  them,  the  senate  will  not,  on  that  account,  be  the  less  capable  of 
performing  all  its  functions.  The  argument  founded  on  this  fact  would  seem 
rather  to  prove  the  subordination  of  the  parts  to  the  whole,  than  the  complete 
independence  of  any  one  of  them.  The  framers  of  the  constitution  were,  in- 
deed, unable  to  make  any  provisions  which  should  protect  that  instrument 
against  a  general  combination  of  the  states,  or  of  the  people,  for  its  destruc- 
tion ;  and,  conscious  of  this  inability,  they  have  not  made  the  attempt  But 
they  were  able  to  provide  against  the  operation  of  measures  adopted  in  any 
one  state,  whose  tendency  might  be  to  arrest  the  execution  of  the  laws;  and 
this  it  was  the  part  of  true  wisdom  to  attempt  We  think  they  have  at- 
tempted it. 

§  735.  Ths  supreme  court  has  jurisdiction  of  a  case  betioeen  a  state  and  one 
of  its  own  citizens^  if  arising  under  the  constitution  or  laws  of  the  United  States. 

It  has  been  also  urged,  as  an  additional  objection  to  the  jurisdiction  of  the 
court,  that  cases  between  a  state  and  one  of  its  own  citizens  do  not  come 
within  the  general  scope  of  the  constitution ;  and  were  obviously  never  in- 
tended to  be  made  cognizable  in  the  federal  courts.  The  state  tribunals  might 
be  suspected  of  partiality  in  cases  between  itself  or  its  citizens  and  aliens,  or 
the  citizens  of  another  state,  but  not  in  proceedings  by  a  state  against  its  own 
citizena  That  jealousy  which  might  exist  in  the  first  case  could  not  exist  in 
the  last,  and  therefore  the  judicial  power  is  not  extended  to  the  last. 

This  is  very  true,  so  far  as  jurisdiction  depends  on  the  character  of  the  par- 
ties ;  and  the  argument  would  have  great  force  if  urged  to  prove  that  this 
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court  coald  not  establish  the  demand  of  a  citizen  upon  his  state,  bat  is  not  en- 
titled to  the  same  force  when  urged  to  prove  that  this  court  cannot  inquire 
whether  the  constitution  or  laws  of  the  United  States  protect  a  citizen  from  a 
prosecution  instituted  against  him  by  a  state.  If  jurisdiction  depended  en- 
tirely on  the  character  of  the  parties,  and  was  not  given  where  the  parties 
have  not  an  original  right  to  come  into  court,  that  part  of  the  second  section 
of  the  third  article  which  extends  the  judicial  power  to  all  cases  arising  under 
the  constitution  and  laws  of  the  United  States  would  be  mere  surplusage.  It 
is  to  give  jurisdiction  where  the  character  of  the  parties  would  not  give  it,  that 
this  very  important  part  of  the  clause  was  inserted.  It  may  be  true,  that  the 
partiality  of  the  iBtate  tribunals,  in  ordinary  controversies  between  a  state  and 
its  citizens,  was  not  apprehended,  and  therefore  the  judicial  power  of  the  Union 
was  not  extended  to  such  cases;  but  this  was  not  the  sole  nor  the  greatest 
object  for  which  this  department  was  created.  A  more  important,  a  much 
more  interesting,  object  was  the  preservation  of  the  constitution  and  laws  of 
the  United  States,  so  far  as  they  can  be  preserved  by  judicial  authority;  and 
therefore  the  jurisdiction  of  the  courts  of  the  Union  was  expressly  extended  to 
all  cases  arising  under  that  constitution  and  those  laws.  If  the  constitution 
or  laws  may  be  violated  by  proceedings  instituted  by  a  state  against  its  own 
citizens,  and  if  that  violation  may  be  such  as  essentially  to  affect  the  constitu- 
tion and  the  laws,  such  as  to  arrest  the  progress  of  government  in  its  constitu- 
tional course,  why  should  these  cases  be  excepted  from  that  provision  which 
expressly  extends  the  judicial  power  of  the  Union  to  all  oases  arising  under  the 
constitution  and  laws? 

After  bestowing  on  this  subject  the  most  attentive  consideration,  the  court 
can  perceive  no  reason  founded  on  the  character  of  the  parties  for  introducing 
an  exception  which  the  constitution  has  not  made;  and  we  think  that  the  judi- 
cial power  as  originally  given  extends  to  all  cases  arising  under  the  constitu- 
tion or  a  law  of  the  United  States,  whoever  may  be  the  parties. 

§  736.  Original  and  aj^Uate  jurisdiction  of  the  supreme  court.  The  grant 
qf  one  in  certain  dasees  of  caeea  does  not  neceeaarily  exclude  the  other  in  the 
same  dasees.     Constitution  construed. 

It  has  been  also  contended  that  this  jurisdiction,  if  giv^n,  is  original,  and 
cannot  be  exercised  in  the  appellate  form.  The  words  of  the  constitution  are, 
*Mn  all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and 
those  in  which  a  state  shall  be  a  party,  the  supreme  court  shall  have  original 
jurisdiction."  In  all  the  other  cases  before  mentioned,  the  supreme  court  shall 
have  appellate  jurisdiction.  This  distinction  between  original  and  appellate 
jurisdiction  excludes,  we  are  told,  in  all  cases,  the  exercise  of  the  one  where  the 
other  is  given. 

The  constitution  gives  the  supreme  court  original  jurisdiction  in  certain 
enumerated  cases,  and  gives  it  appellate  jurisdiction  in  all  others.  Among 
those  in  which  jurisdiction  must  be  exercised  in  the  appellate  form  are  cases 
arising  under  the  constitution  and  laws  of  the  United  States.  These  provisions 
of  the  constitution  are  equally  obligatory,  and  are  to  be  equally  respected.  It 
a  state  be  a  party,  the  jurisdiction  of  this  court  is  original;  if  the  case  arise^ 
under  a  constitution  or  a  law,  the  jurisdiction  is  appellate.  But  a  case  to 
which  a  state  is  a  party  may  arise  under  the  constitution  or  a  law  of  the 
United  States.  What  rule  is  applicable  to  such  a  case?  What,  then,  becomes 
the  duty  of  the  court?  Certainl}',  we  think,  so  to  construe  the  constitution  as 
to  give  effect  to  both  provisions,  as  far  as  it  is  possible  to  reconcile  them,  and 
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not  to  permit  their  seeming  repugnancy  to  destroy  each  other.  We  must  en- 
deavor so  to  construe  them  as  to  preserve  the  true  intent  and  meaning  of  the 
instrument. 

In  one  description  of  cases,  the  jurisdiction  of  the  court  is  founded  entirely 
on  the  character  of  the  parties,  and  the  nature  of  the  controversy  is  not 
contemplated  by  the  constitution.  The  character  of  the  parties  is  everything, 
the  nature  of  the  case  nothing.  In  the  other  description  of  cases  the  jurisdic- 
tion is  founded  entirely  on  the  character  of  the  case,  and  the  parties  are  not 
contemplated  by  the  constitution.  In  these  the  nature  of  the  case  is  every- 
thing, the  character  of  the  parties  nothing.  When,  then,  the  constitution  de- 
clares the  jurisdiction,  in  cases  where  a  state  shall  be  a  party,  to  be  original, 
and  in  all  cases  arising  under  the  constitution  or  a  law,  to  be  appellate,  the 
conclusion  seems  irresistible  that  its  framers  designed  to  include  in  the  first 
class  those  cases  in  which  jurisdiction  is  given  because  a  state  is  a  party;  and 
to  include  in  the  second  those  in  which  jurisdiction  is  given  because  the  case 
arises  under  the  constitution  or  a  law. 

This  reasonable  construction  is  rendered  necessary  by  other  considerations. 
That  the  constitution  or  a  law  of  the  United  States  is  involved  in  a  case,  and 
makes  a  part  of  it,  may  appear  in  the  progress  of  a  cause,  in  which  the  courts 
of  the  Union,  but  for  that  circumstance,  would  have  no  jurisdiction,  and  which 
of  consequence  could  not  originate  in  the  supreme  court.  In  such  a  ease  the 
jurisdiction  can  be  exercised  only  in  its  appellate  form.  To  deny  its  exercise 
in  this  form  is  to  deny  its  existence,  and  would  be  to  construe  a  clause  dividing 
the  power  of  the  supreme  court,  in  such  manner  as  in  a  considerable  degree  to 
defeat  the  power  itself.  All  must  perceive  that  this  construction  can  be  justi- 
fied only  where  it  is  absolutely  necessary.  We  do  not  think  the  article  under 
consideration  presents  that  necessity. 

It  is  observable  that  in  this  distributive  clause  no  negative  words  are  intro- 
duced. This  observation  is  not  made  for  the  purpose  of  contending  that  the 
legislature  may  ^'apportion  the  judicial  power  between  the  supreme  and  infe- 
rior courts,  according  to  its  will."  That  would  be,  as  was  said  by  this  court  in 
the  case  of  Marbury  u  Madison,  1  Crancb,  137,  to  render  the  distributive 
clause  "mere  surplusage,"  to  make  it  "form  without  substance."  This  cannot, 
therefore,  be  the  true  construction  of  the  article.  But,  although  the  absence  of 
negative  words  will  not  authorize  the  legislature  to  disregard  the  distribution 
of  the  power  previously  granted,  their  absence  will  justify  a  sound  construction 
of  the  whole  article,  so  as  to  give  every  part  its  intended  effect.  It  is  admitted 
that  "affirmative  words  are  often,  in  their  operation,  negative  of  other  objects 
than  those  affirmed;"  and  that  where  "a  negative  or  exclusive  sense  must  be 
given  to  them,  or  they  have  no  operation  at  all,"  they  must  receive  that  neg- 
ative or  exclusive  sense.  But  where  they  have  full  operation  without  it; 
where  it  would  destroy  some  of  the  most  important  objects  for  which  the 
power  was  created,  then,  we  think,  affirmative  words  ought  not  to  be  construed 
negatively. 

The  constitution  declares  that  in  cases  where  a  state  is  a  party  the  supreme 
court  shall  have  original  jurisdiction ;  but  does  not  say  that  its  appellate  juris- 
diction shall  not  be  exercised  in  cases  where,  from  their  nature,  appellate  ju- 
risdiction is  given,  whether  a  state  be  or  be  not  a  party.  It  may  be  conceded 
that  where  the  case  is  of  such  a  nature  as  to  admit  of  its  originating  in  the 
supreme  court,  it  ought  to  originate  there;  but  where,  from  its  nature,  it  cannot 
originate  in  that  court,  these  words  ought  not  to  be  so  construed  as  to  require  it. 
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There  are  roany  cases  in  which  it  would  be  found  extremely  difficult,  and  sub- 
versive of  the  spirit  of  the  constitution,  to  maintain  the  construction  that 
appellate  jurisdiction  cannot  be  exercised  where  one  of  the  parties  might  sue  or 
be  sued  in  this  court. 

The  constitution  defines  the  jurisdiction  of  the  supreme  court,  but  does  not 
define  that  of  the  inferior  courts.  Can  it  be  affirmed  that  a  state  might  not 
sue  the  citizen  of  another  state  in  a  circuit  court?  Should  the  circuit  court  decide 
for  or  against  its  jurisdiction ;  should  it  dismiss  the  suit  or  give  judgment  agamst 
the  state,  might  not  its  decision  be  revised  in  the  supreme  court?  The  argument 
is  that  it  could  not;  and  the  very  clause  which  is  urged  to  prove  that  the  circuit 
court  could  give  no  judgment  in  the  case  is  also  urged  to  prove  that  its  judg- 
ment is  irreversible.  A  supervising  court,  whose  peculiar  province  it  is  to  cor- 
rect the  errors  of  an  inferior  court,  has  no  power  to  correct  a  judgment  given 
without  jurisdiction,  because,  in  the  same  case,  that  supervising  court  has  orig- 
inal jurisdiction.  Had  negative  words  been  employed,  it  would  be  difficult  to 
give  them  this  construction  if  they  would  admit  of  any  other.  But,  without 
negative  words,  this  irrational  construction  can  never  be  maintained. 

So,  too,  in  the  same  clause,  the  jurisdiction  of  the  court  is  declared  to  be 
original,  "in  cases  affecting  ambassadors,  other  public  ministers  and  consuls." 
There  is,  perhaps,  no  part  of  the  article  under  consideration  so  much  required 
by  national  policy  as  this;  unless  it  be  that  part  which  extends  the  judicial 
power  "to  all  cases  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States."  It  has  been  generally  held  that  the  state  courts  have  a  con- 
current jurisdiction  with  the  federal  courts  in  cases  to  which  the  judicial  power 
is  extended,  unless  the  jurisdiction  of  the  federal  courts  be  rendered  exclusive 
by  the  words  of  the  third  article.  If  the  words  "to  all  cases"  give  exclusive 
jurisdiction  in  cases  affecting  foreign  ministers,  they  may  also  give  exclu- 
sive jurisdiction,  if  such  be  the  will  of  congress,  in  cases  arising  under  the  con- 
stitution, laws  and  treaties  of  the  United  States.  Kow,  suppose  an  individual 
were  to  sue  a  foreign  minister  in  a  state  court,  and  that  court  \^ere  to  maintain 
its  jurisdiction,  and  render  judgment  against  the  minister,  could  it  be  contended 
that  this  court  would  be  incapable  of  revising  such  judgment,  because  the  con- 
stitution had  given  it  original  jurisdiction  in  the  case?  If  this  could  be  main- 
tained, then  a  clause  inserted  for  the  purpose  of  excluding  the  jurisdiction  of  all 
other  courts  than  this,  in  a  particular  case,  would  have  the  effect  of  excluding 
the  jurisdiction  of  this  court  in  that  very  case,  if  the  suit  were  to  be  brought  in 
another  court,  and  that  court  were  to  assert  jurisdiction.  This  tribunal,  accord- 
ing to  the  argument  which  has  been  urged,  could  neither  revise  the  judgment 
of  such  other  court,  nor  suspend  its  proceedings;  for  a  writ  of  prohibition,  or 
any  other  similar  writ,  is  in  the  nature  of  appellate  process. 

Foreign  consuls  frequently  assert  in  our  prize  courts  the  claims  of  their  fel- 
low subjects.  These  suits  are  maintained  by  them  as  consuls.  The  appellate 
power  of  this  court  has  been  frequently  exercised  in  such  cases,  and  has  never 
been  questioned.  It  would  be  extremely  mischievous  to  withhold  its  exercise. 
Yet  the  consul  is  a  party  on  the  record.  The  truth  is,  that  where  the  words 
confer  only  appellate  jurisdiction,  original  jurisdiction  is  most  clearly  not 
given;  but  where  the  words  admit  of  appellate  jurisdiction,  the  power  to  take 
cognizance  of  the  suit  originally  does  not  necessarily  negative  the  power  to  de- 
cide upon  it  on  an  appeal,  if  it  may  originate  in  a  different  court. 

It  is,  we  think,  apparent  that  to  give  this  distributive  clause  the  interpreta- 
tion contended  for,  to  give  to  its  affirmative  words  a  negative  operation  in 
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every  possible  case,  would,  in  some  instances,  defeat  the  obvious  intention  of 
the  article.  Such  an  interpretation  would  not  consist  with  those  rules  which, 
from  time  immemorial,  have  guided  courts  in  their  construction  of  instruments 
brought  under  their  consideration.  It  must,  therefore,  be  discarded.  Everj 
part  of  the  article  must  be  taken  into  view,  and  that  construction  adopted 
which  will  consist  with  its  words  and  promote  its  general  intention.  The  court 
may  imply  a  negative  from  affirmative  words,  where  the  implication  promotes, 
not  where  it  defeats,  the  intention. 

If  we  apply  this  principle,  the  correctness  of  which  we  believe  will  not  be 
controverted,  to  the  distributive  clause  under  consideration,  the  result,  we 
think,  would  be  this:  the  original  jurisdiction  of  the  supreme  court,  in  cases 
where  a  state  is  a  party,  refers  to  those  cases  in  which,  according  to  the  grant 
of  power  made  in  the  preceding  clause,  jurisdiction  might  be  exercised  in  con- 
sequence of  the  character  of  the  party,  and  an  original  suit  might  be  instituted 
in  any  of  the  federal  courts;  not  to  those  cases  in  which  an  original  suit  might 
not  be  instituted  in  a  federal  court.  Of  the  last  description  is  every  case  be- 
tween a  state  and  its  citizens,  and  perhaps  every  case  in  which  a  state  is  enforc- 
ing its  penal  laws.  In  such  cases,  therefore,  the  supreme  court  cannot  take 
original  jurisdiction.  In  every  other  case,  that  is,  in  every  case  to  which  the 
judicial  power  extends,  and  in  which  original  jurisdiction  is  not  expressly 
given,  that  judicial  power  shall  be  exercised  in  the  appellate,  and  only  in  the 
appellate  form.  The  original  jurisdiction  of  this  court  cannot  be  enlarged,  but 
its  appellate  jurisdiction  may  be  exercised  in  every  case  cognizable  under  the 
third  article  of  the  constitution,  in  the  federal  courts,  in  which  original  juris- 
diction cannot  be  exercised ;  and  the  extent  of  this  judicial  power  is  to  be 
measured,  not  by  giving  the  affirmative  words  of  the  distributive  clause  a  neg- 
ative operation  in  every  possible  case,  but  by  giving  their  true  meaning  to  the 
words  which  define  its  extent. 

§  737.  Marhury  v.  Madison  discuBsed. 

The  counsel  for  the  defendant  in  error  urge,  in  opposition  to  this  rule  of 
construction,  some  dicta  of  the  court  in  the  case  of  Marbury  «.  Madison. 

It  is  a  maxim  not  to  be  disregarded,  that  general  expressions,  in  every  opin- 
ion, are  to  be  taken  in  connection  with  the  case  in  which  those  expressions  are 
used.  If  they  go  beyond  the  case,  they  may  be  respc  ct^d,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit  when  the  very  point  is  presented  for 
decision.  The  reason  of  this  maxim  is  obvious.  The  question  actually  before 
the  court  is  investigated  with  care,  and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it  are  considered  in  their  relation  to  the 
case  decided,  but  their  possible  bearing  on  all  other  cases  is  seldom  completely 
investigated. 

In  the  case  of  Marbury  v.  Madison,  the  single  question  before  the  court,  so 
far  as  that  case  can  be  applied  to  this,  was  whether  the  legislature  coald  give 
this  court  original  jurisdiction  in  a  case  in  which  the  constitution  had  clearly 
not  given  it,  and  in  which  no  doubt  respecting  the  construction  of  the  article 
could  possibly  be  raised.  The  court  decided,  and  we  think  very  properly,  that 
the  legislature  could  not  give  original  jurisdiction  in  such  a  case.  But,  in  the 
reasoning  of  the  court  in  support  of  this  decision,  some  expressions  are  used 
which  go  far  beyond  it.  The  counsel  for  Marbury  had  insisted  on  the  unlim- 
ited discretion  of  the  legislature  in  the  apportionment  of  the  judicial  power; 
and  it  is  against  this  argument  that  the  reasoning  of  the  court  is  directed. 
They  say  that,  if  such  had  been  the  intention  of  the  article,  'Mt  would  certainly 
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hare  been  useless  to  prooeed  farther  than  to  define  the  jadicial  power,  and  the 
tribunals  in  which  it  should  be  vested."  The  oonrt  says  that  such  a  construc- 
tion would  render  the  clause  dividing  the  jurisdiction  of  the  court  into  original 
and  appellate  totally  useless;  that  *^ affirmative  words  are  often,  in  their  oper- 
ation, negative  of  other  objects  than  those  which  are  affirmed;  and,  in  this 
case  (in  the  case  of  Marbury  v.  Madison),  a  negative  or  exclusive  sense  must  be 
given  to  them,  or  they  have  no  operation  at  all."  ^'  It  cannot  be  presumed," 
adds  the  court,  '^  that  any  clause  in  the  constitution  is  intended  to  be  without 
effect;  and,  therefore,  such  a  construction  is  inadmissible  unless  the  words 
require  it." 

The  whole  reasoning  of  the  court  proceeds  upon  the  idea  that  the  affirma- 
tive words  of  the  clause  giving  one  sort  of  jurisdiction  must  imply  a  negative 
of  any  other  sort  of  jurisdiction,  because  otherwise  the  words  would  be  totally 
inoperative;  and  this  reasoning  is  advanced  in  a  case  to  which  it  was  strictly 
applicable.  If  in  that  case  original  jurisdiction  could  have  been  exercised,  the 
clause  under  consideration  would  have  been  entirely  useless.  Having  such 
cases  only  in  its  view,  the  court  lays  down  a  principle  which  is  generally  cor- 
rect, in  terms  much  broader  than  the  decision,  and  not  only  much  broader  than 
the  reasoning  with  which  that  decision  is  supported,  but  in  some  instances  con- 
tradictory to  its  principle.  The  reasoning  sustains  the  negative  operation  of 
the  words  in  that  case,  because  otherwise  the  clause  would  have  no  meaning 
whatever,  and  because  such  operation  was  necessary  to  give  effect  to  the  inten- 
tion of  the  artida  The  effort  now  made  is,  to  apply  the  conclusion  to  which 
the  court  was  conducted  by  that  reasoning  in  the  particular  case,  to  one  in 
which  the  words  have  their  full  operation  when  understood  affirmatively,  and 
in  which  the  negative  or  exclusive  sense  is  to  be  so  used  as  to  defeat  some  of 
the  great  objects  of  the  article.  To  this  construction  the  court  cannot  give  its 
assent.  The  general  expressions  in  the  case  of  Marbury  v.  Madison  must  be 
understood  with  the  limitations  which  are  given  to  them  in  this  opinion ;  limit- 
ations which  in  no  degree  affect  the  decision  in  that  case,  or  the  tenor  of  its 
reasoning. 

§  7S8.  various  supposed  oases  distinguished  and  explained. 

The  counsel  who  closed  the  argument  put  several  cases  for  the  purpose  of 
iUnstration,  which  he  supposed  to  arise  under  the  constitution,  and  yet  to  be, 
apparently,  without  the  jurisdiction  of  the  court.  Were  a  state  to  lay  a  duty 
on  exports,  to  collect  the  money  and  place  it  in  her  treasury,  could  the  citizen 
who  paid  it,  he  asks,  maintain  a  suit  in  this  court  against  such  state  to  recover 
back  the  money?  Perhaps  not.  Without,  however,  deciding  such  supposed 
case,  we  may  say  that  it  is  entirely  unlike  that  under  consideration. 

The  citizen  who  has  paid  his  money  to  his  state  under  a  law  that  is  void  is 
in  the  same  situation  with  every  other  person  who  has  paid  money  by  mistake. 
The  law  raises  an  assumpsit  to  return  the  money,  and  it  is  upon  that  assumpsit 
that  the  action  is  to  be  maintained.  To  refuse  to  comply  with  this  assumpsit 
may  be  no  more  a  violation  of  the  constitution  than  to  refuse  to  comply  with 
any  other;  and  as  the  federal  courts  never  had  jurisdiction  over  contracts  be- 
tween a  state  and  its  citizens,  they  may  have  none  over  this.  But  let  us  so 
vary  the  supposed  case  as  to  give  it  a  real  resemblance  to  that  under  considera- 
tion. Suppose  a  citizen  to  refuse  to  pay  this  export  duty,  and  a  suit  to  be 
instituted  for  the  purpose  of  compelling  him  to  pay  it.  He  pleads  the  constitu- 
tion of  the  United  States  in  bar  of  the  action,  notwithstanding  which  the  court 
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gives  jadgment  against  him.    This  would  be  a  case  arising  nnder  the  constita- 
tion,  and  would  be  the  very  case  now  before  the  court. 

We  are  also  asked,  if  a  state  should  confiscate  property  secured  by  a  treaty, 
whether  the  individual  could  maintain  an  action  for  that  property?  If  the 
property  confiscated  be  debts,  our  own  experience  informs  us  that  the  remedy 
of  the  creditor  against  his  debtor  remains.  If  it  be  land,  which  is  secured  by 
a  treaty,  and  afterwards  confiscated  by  a  state,  the  argument  does  not  assume 
that  this  title,  thus  secured,  could  be  extinguished  by  an  act  of  confiscation. 
The  injured  party,  therefore,  has  his  remedy  against  the  occupant  of  the  land 
for  that  which  the  treaty  secures  to  him,  not  against  the  state  for  money  which 
is  not  secured  to  him. 

The  case  of  a  state  which  pays  oS  its  own  debts  with  paper  money,  no  more 
resembles  this  than  do  those  to  which  we  have  already  adverted.  The  courts 
have  no  jurisdiction  over  the  contract.  They  cannot  enforce  it,  nor  judge  of 
its  violation.  Let  it  be  that  the  act  discharging  the  debt  is  a  mere  nullity,  and 
that  it  is  still  due.  Yet  the  federal  courts  have  no  cognizance  of  the  case.  But 
suppose  a  state  to  institute  proceedings  against  an  individual,  which  depended 
on  the  validity  of  an  act  emitting  bills  of  credit;  suppose  a  state  to  prosecute 
one  of  its  citizens  for  refusing  paper  money,  who  should  plead  the  constitution 
in  bar  of  such  prosecution.  If  his  plea  should  be  overruled,  and  judgment 
rendered  against  him,  his  case  would  resemble  this;  and,  unless  the  jurisdiction 
of  this  court  might  be  exercised  over  it,  the  constitution  would  be  violated, 
and  the  injured  party  be  unable  to  bring  his  case  before  that  tribunal  to  which 
the  people  of  the  United  States  have  assigned  all  such  cases. 

It  is  most  true  that  this  court  will  not  take  jurisdiction  if  it  should  not;  but 
it  is  equally  true  that  it  must  take  jurisdiction  if  it  should.  The  judiciary 
cannot,  as  the  legislature  may,  avoid  a  measure  because  it  approaches  the  con- 
fines of  the  constitution.  We  cannot  pass  it  by  because  it  is  doubtful.  With 
whatever  doubts,  with  whatever  difficulties,  a  case  may  be  attended,  we  must 
decide  it,  if  it  be  brought  before  us.  We  have  no  more  right  to  decline  the 
exercise  of  jurisdiction  which  is  given,  tban  to  usurp  that  which  is  not  given. 
The  one  or  the  other  would  be  treason  to  the  constitution.  Questions  may  occur 
which  we  would  gladly  avoid ;  but  we  cannot  avoid  them.  All  we  can  do  is  to 
exercise  our  best  judgment,  and  conscientiously  to  perform  our  duty.  In  doing 
this  on  the  present  occasion,  we  find  this  tribunal  invested  with  appellate  juris- 
diction in  all  cases  arising  under  the  constitution  and  laws  of  the  IJnited  States. 
We  find  no  exception  to  this  grant,  and  we  cannot  insert  one. 

To  escape  the  operation  of  these  comprehensive  words,  the  counsel  for  the 
defendant  has  mentioned  instances  in  which  the  constitution  might  be  violated 
without  giving  jurisdiction  to  this  court.  These  words,  therefore,  however 
universal  in  their  expression,  must,  he  contends,  be  limited  and  controlled  in 
their  construction  by  circumstances.  One  of  these  instances  is,  the  grant  by  a 
state  of  a  patent  of  nobility.  The  court,  he  says,  cannot  annul  this  grant. 
This  may  be  very  true;  but  by  no  means  justifies  the  inference  drawn  from  it. 
The  article  does  not  extend  the  judicial  power  to  every  violation  of  the  consti- 
tution which  may  possibly  take  place,  but  to  ^'a  case  in  law  or  equity,"  in 
which  a  right,  under  such  law,  is  asserted  in  a  court  of  justice.  If  the  question 
cannot  be  brought  into  a  court,  then  there  is  no  case  in  law  or  equity,  and  no 
jurisdiction  is  given  by  the  words  of  the  article.  But  if,  in  any  controversy 
depending  in  a  court,  the  cause  should  depend  on  the  validity  of  such  a  law, 
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that  would  be  a  case  arising  under  the  constitution,  to  which  the  judicial  power 
of  the  United  States  would  extend.  The  same  observation  applies  to  the  other 
instances  with  which  the  counsel  who  opened  the  cause  has  illustrated  this 
argument.  Although  they  show  that  there  may  be  violations  of  the  constitu- 
tion of  which  the  courts  can  take  no  cognizance,  they  do  not  show  that  an 
interpretation  more  restrictive  than  the  words  themselves  import  ought  to  be 
given  to  this  article.  They  do  not  show  that  there  can  be  "  a  case  in  law  or 
equity,"  arising  under  the  constitution,  to  which  the  judicial  power  does  not 
extend. 

We  think,  then,  that  as  the  constitution  originally  stood,  the  appellate  juris- 
diction of  this  court,  in  all  cases  arising  under  the  constitution,  laws  or  treaties 
of  the  United  States,  was  not  arrested  by  the  circumstance  that  a  state  was  a 
party. 

§  739.  Effect  of  the  eleventh  amendment  upon  suits  in  which  a  state  is  a  party. 

This  leads  to  a  consideration  of  the  eleventh  amendment.  It  is  in  these 
words:  "The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States,  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state." 

It  is  a  part  of  our  history  that,  at  the  adoption  of  the  constitution,  all  the 
states  were  greatly  indebted ;  and  the  apprehension  that  these  debts  might  be 
prosecuted  in  the  federal  courts  formed  a  very  serious  objection  to  that  instru- 
ment. Suits  were  instituted ;  and  the  court  maintained  its  jurisdiction.  The 
alarm  was  general;  and  to  quiet  the  apprehensions  that  were  so  extensively 
entertained,  this  amendment  was  proposed  in  congress,  and  adopted  by  the  state 
legislatures.  That  its  motive  was  not  to  maintain  the  sovereignty  of  a  state 
from  the  degradation  supposed  to  attend  a  compulsory  appearance  before  the 
tribunal  of  the  nation  may  be  inferred  from  the  terms  of  the  amendment.  It 
does  not  comprehend  controversies  between  two  or  more  states,  or  between  a 
state  and  a  foreign  state.  The  jurisdiction  of  the  court  still  extends  to  these 
cases;  and  in  these  a  state  may  still  be  sued.  We  must  ascribe  the  amendment, 
then,  to  some  other  cause  than  the  dignity  of  a  state.  There  is  no  difficulty  in 
finding  this  cause.  Those  who  were  inhibited  from  commencing  a  suit  against 
a  state,  or  from  prosecuting  one  which  might  be  commenced  before  the  adop- 
tion of  the  amendment,  were  persons  who  might  probably  be  its  creditors. 
There  was  not  much  reason  to  fear  that  foreign  or  sister  states  would  be  cred- 
itors to  any  considerable  amount,  and  there  was  reason  to  retain  the  jurisdiction 
of  the  court  in  those  cases,  because  it  might  be  essential  to  the  preservation  of 
peace.  The  amendment,  therefore,  extended  to  suits  commenced  or  prosecuted 
by  individuals,  but  not  to  those  brought  by  states. 

The  first  impression  made  on  the  mind  by  this  amendment  is,  that  it  was 
intended  for  those  cases,  and  for  those  only,  in  which  some  demand  against  a 
state  is  made  by  an  individual  in  the  courts  of  the  Union.  If  we  consider  the 
causes  to  which  it  is  to  be  traced,  we  are  conducted  to  the  same  conclusion.  A 
general  interest  might  well  be  felt  in  leaving  to  a  state  the  full  power  of  con- 
sulting its  convenience  in  the  adjustment  of  its  debts,  or  of  other  claims  upon 
it;  but  no  interest  could  be  felt  in  so  changing  the  relations  between  the  whole 
and  its  parts,  as  to  strip  the  government  of  the  means  of  protecting,  by  the  in- 
strumentality of  its  courts,  the  constitution  and  laws  from  active  violation.  The 
words  of  the  amendment  appear  to  the  court  to  justify  and  require  this  con- 
struction.   The  judicial  power  is  not  "to  extend  to  any  suit  in  law  or  equity 
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commenced  or  prosecuted  a^inst  one  of  the  United  States,  by  citizens  of 
another  state,"  eta 

§  740. auii  defined. 

What  is  a  suit}  We  understand  it  to  be  the  prosecntion  or  pnrsait  of  some 
claim,  demand,  or  request.  In  law  language,  it  is  the  prosecution  of  some 
demand  in  a  court  of  justice.  The  remedy  for  overy  species  of  wrong  is,  says 
Judge  Blackstone,  ^Hhe  being  put  in  possession  of  that  right  whereof  the  party 
injured  is  deprived."  ^^  The  instrumenU  whereby  this  remedy  is  obtained  are 
a  diversity  of  suits  and  actions,  which  are  defined  by  the  Mirror  to  be  Hhe  law- 
ful demand  of  one's  right.'  Or,  as  Braoton  and  Fleta  express  it,  in  the  words 
of  Justinian:  ^Jtie  proHquendi  in  jnd'ioio  quod  alicui  deheiur.^ "  Blackstone 
then  proceeds  to  describe  every  species  of  remedy  by  suit;  and  they  are  all 
cases  where  the  party  suing  claims  to  obtain  something  to  which  he  has  a  right. 

To  commence  a  suit  is  to  demand  something  by  the  institution  of  process  in 
a  court  of  justice;  and  to  prosecute  the  suit  is,  according  to  the  commoa  ac- 
ceptation of  language,  to  continue  that  demand.  By  a  suit  commenced  by  an 
individual  against  a  state,  we  should  understand  process  sued  out  by  that  indi- 
vidual against  the  state,  for  the  purpose  of  establishing  some  claim  against  it 
by  the  judgment  of  a  court;  and  the  prosecution  of  that  suit  is  its  continuance. 
Whatever  may  be  the  stages  of  its  progress,  the  aetw  is  still  the  same.  Suits 
had  been  commenced  in  the  supreme  court  against  some  of  the  states  before 
this  amendment  was  introduced  into  congress,  and  others  might  be  commenced 
before  it  should  be  adopted  by  the  state  legislatures,  and  might  be  depending 
at  the  time  of  its  adoption.  The  object  of  the  amendment  was  not  only  to 
prevent  the  commencement  of  future  suits,  but  to  arrest  the  prosecution  of 
those  which  might  be  commenced  when  this  article  should  form  a  part  of  the 
constitution.  It  therefore  embraces  both  objects;  and  its  meaning  is  that  the 
judicial  power  shall  not  be  construed  to  extend  to  any  suit  which  may  be  coB^ 
menced,  or  which,  if  already  commenced,  may  be  prosecuted  against  a  state 
by  the  citizen  of  another  state.  If  a  suit  brought  in  one  court  and  carried  by 
legal  process  to  a  supervising  court  be  a  continuation  of  the  same  suit^  then 
this  suit  is  not  commenced  nor  prosecuted  against  a  state.  It  is  clearly,  in  its 
commencement,  the  suit  of  a  state  against  an  individual,  which  suit  is  tran*" 
ferred  to  this  court,  not  for  the  purpose  of  asserting  any  claim  against  the  state, 
but  for  the  purpose  of  asserting  a  constitutional  defense  against  a  claim  made 
by  a  state. 

%  741. writ  of  error  defined. 

A  writ  of  error  is  defined  to  be  a  commission  by  which  the  judges  of  one 
court  are  authorized  to  examine  a  record  upon  which  a  judgment  was  given  in 
another  court,  and,  on  such  examination,  to  affirm  or  reverse  the  same,  accord- 
ing to  law.  If,  says  my  Lord  Coke,  by  the  writ  of  error,  the  plaintiff  may  re- 
cover, or  be  restored  to  anything,  it  may  be  released  by  the  name  of  an  action. 
In  Bacon's  Abridgment,  tit.  £rror,  L.,  it  is  laid  down  that  '*  where,  by  a  writ 
of  error,  the  plaintiff  shall  recover,  or  be  restored  to  any  personal  thing,  as 
debt,  damage,  or  the  like,  a  release  of  all  actions  personal  is  a  good  {Jea;  and 
when  land  is  to  be  recovered  or  restored  in  a  writ  of  error,  a  release  of  actions 
real  is  a  good  bar;  but  where  by  a  writ  of  error  the  plaintiff  shall  not  be  re* 
stored  to  any  personal  or  real  thing,  a  release  of  all  actions,  real  or  personal,  is 
no  bar."  And  for  this  we  have  tlie  authority  of  Lord  Coke,  both  in  his  Com- 
mentary  on  Littleton  and  in  his  Reports.  A  writ  of  error,  then,  is  in  the  nature 
of  a  suit  or  action  when  it  is  to  restore  the  party  who  obtains  it  to  the  ] 
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sioQ  of  anything  which  is  withheld  from  him,  not  when  its  operation  is  entirely 
defensive.  This  rule  will  apply  to  writs  of  error  from  the  coarts  of  the  United 
States,  as  well  as  to  those  writs  in  England. 

§  742« effect  of  a  un^U  of  error  is  not  to  institute  a  new  suit. 

Under  the  judiciary  act  (1  Stats,  at  Large,  73),  the  effect  of  a  writ  of  error 
is  simply  to  bring  the  record  into  court,  and  submit  the  judgment  of  the  infe- 
rior tribunal  to  reexamination.  It  does  not  in  any  manner  act  upon  the  par« 
ties;  it  acts  only  on  the  record.  It  removes  the  record  into  the  supervising 
tribonal.  Where,  then,  a  state  obtains  a  judgment  against  an  individual,  and 
the  coort  rendering  snch  judgment  overrules  a  defense  set  up  under  the  consti- 
tution or  laws  of  the  United  States,  the  transfer  of  this  record  into  the  supreme 
court,  for  the  sole  purpose  of  inquiring  whether  the  judgment  violates  the 
constitution  or  laws  of  the  United  States,  can,  with  no  propriety,  we  think,  be 
denominated  a  suit  commenced  or  prosecuted  against  the  state  whose  judg- 
ment is  so  far  reexamined.  ^Nothing  is  demanded  from  the  state.  No  claim 
against  it  of  any  description  is  asserted  or  prosecuted.  The  party  is  not  to  be 
restored  to  the  possession  of  anything.  Essentially  it  is  an  appeal  on  a  single 
point;  and  the  defendant  who  appeals  from  a  judgment  rendered  against  him 
is  never  said  to  commence  or  prosecute  a  suit  against  the  plaintiff  who  has  ob- 
tained the  judgment.  The  writ  of  error  is  given  rather  than  an  appeal,  because 
it  is  the  more  usual  mode  of  removing  suits  at  common  law,  and  because,  per- 
haps, it  is  more  technically  proper  where  a  single  point  of  law,  and  not  the 
whole  case,  is  to  be  re-examined.  But  an  appeal  might  be  given,  and  might 
be  so  regulated  as  to  effect  every  purpose  of  a  writ  of  error.  The  mode  of  re- 
moval is  form,  and  not  substance.  Wbether  it  be  by  writ  of  error  or  appeal, 
no  claim  is  asserted,  no  demand  is  made,  by  the  original  defendant;  he  only 
asserts  the  constitutional  right  to  have  his  defense  examined  by  that  tribunal 
whose  province  it  is  to  construe  the  constitution  and  laws  of  the  Union. 

The  only  part  of  the  proceeding  which  is  in  any  manner  personal  is  the  cita- 
tion. And  what  is  the  citation?  It  is  simply  notice  to  the  opposite  party  that 
the  record  is  transferred  into  another  court,  where  he  may  appear  or  decline  to 
appear,  as  his  judgment  or  inclination  may  determine.  As  the  party  who  has 
obtained  a  judgment  is  out  of  court,  and  may,  therefore,  not  know  that  his 
cause  is  removed,  common  justice  requires  that  notice  of  the  fact  should  be 
given  him.  But  this  notice  is  not  a  suit,  nor  has  it  the  effect  of  process.  If 
the  party  does  not  choose  to  appear,  he  cannot  be  brought  into  court,  nor  is 
his  failure  to  appear  considered  as  a  default.  Judgment  cannot  be  given 
against  him  for  his  non-appearance,  but  the  judgment  is  to  be  re-examined,  and 
reversed  or  affirmed,  in  like  manner  as  if  the  party  had  appeared  and  argued 
his  cause. 

The  point  of  view  in  which  this  writ  of  error,  with  its  citation,  has  been 
considered  uniformly  in  the  courts  of  the  Union  has  been  well  illustrated  by  a 
reference  to  the  course  of  this  court  in  suits  instituted  by  the  United  States* 
The  universally  received  opinion  is,  that  no  suit  can  be  commenced  or  prose- 
cuted against  the  United  States;  that  the  judiciary  act  does  not  authorize  such 
suits.  Yet  writs  of  error,  accompanied  with  citations,  have  uniformly  issued 
for  the  removal  of  judgments  in  favor  of  the  United  States  into  a  sui)erior 
court,  where  they  have,  like  those  in  favor  of  an  individual,  been  re-examined, 
and  affirmed  or  reversed.  It  has  never  been  suggested  that  such  a  writ  of  error 
was  a  suit  against  ttie  United  States,  and  therefore  not  within  the  jurisdiction 
of  the  appellate  court. 
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It  is,  then,  the  opinion  of  the  court,  that  the  defendant  who  removes  a  judg- 
ment rendered  against  him  by  a  state  court  into  this  court,  for  the  purpose  of 
re-examining  the  question  whether  that  judgment  be  in  violation  of  the  consti- 
tution or  laws  of  the  United  States,  does  not  commence  or  prosecute  a  suit 
against  the  state,  whatever  may  be  its  opinion  where  the  effect  of  the  writ 
may  be  to  restore  the  party  to  the  possession  of  a  thing  which  he  demands. 
But  should  we  in  this  be  mistaken,  the  error  does  not  affect  the  case  now  be- 
fore the  court.  If  this  writ  of  error  be  a  suit  in  the  sense  of  the  eleventh 
amendment,  it  is  not  a  suit  commenced  or  prosecuted  "  by  a  citizen  of  another 
state,  or  by  a  citizen  or  subject  of  any  foreign  state."  It  is  not  then  within 
the  amendment,  but  is  governed  entirely  by  the  constitution  as  originally 
framed,  and  we  have  already  seen  that,  in  its  origin,  the  judicial  power  was 
extended  to  all  cases  arising  under  the  constitution  or  laws  of  the  United  States, 
without  respect  to  parties. 

§  743.  The  appellate  power  of  the  supreme  court  of  the  United  States  may  he 
exercised  over  the  judgment  of  a  state  court 

2.  The  second  objection  to  the  jurisdiction  of  the  court  is,  that  its  appellate 
power  cannot  be  exercised,  in  any  case,  over  the  judgment  of  a  state  court. 
This  objection  is  sustained  chiefly  by  arguments  drawn  from  the  supposed 
total  separation  of  the  judiciary  of  a  state  from  that  of  the  Union,  and  their 
entire  independence  of  ea<jh  other.  The  argument  considers  the  federal  judi- 
ciary as  completely  foreign  to  that  of  a  state;  and  as  being  no  more  connected 
with  it,  in  any  respect  whatever,  than  the  court  of  a  foreign  state.  If  this 
hypothesis  be  just,  the  argument  founded  on  it  is  equally  so;  but  if  the  hypo- 
thesis be  not  supported  by  the  constitution,  the  argument  fails  with  it. 

This  hypothesis  is  not  founded  on  any  words  in  the  constitution  which  might 
seem  to  countenance  it,  but  on  the  unreasonableness  of  giving  a  contrary  con- 
struction to  words  which  seem  to  require  it;  and  on  the  incompatibility  of 
the  application  of  the  appellate  jurisdiction  to  the  judgments  of  state  courts 
with  that  constitutional  relation  which  subsists  between  the  government  of  the 
Union  and  the  governments  of  those  states  which  compose  it. 

Let  this  unreasonableness,  this  total  incompatibility,  be  examined.  That  the 
United  States  form,  for  many,  and  for  most  important  purposes,  a  single  nation, 
has  not  yet  been  denied.  In  war,  we  are  one  people.  In  making  peace,  we 
are  one  people.  In  all  commercial  regulations,  we  are  one  and  the  same  people. 
In  many  other  respects,  the  American  people  are  one;  and  the  government 
which  is  alone  capable  of  controlling  and  managing  their  interests,  in  all  these 
respects,  is  the  government  of  the  Union.  It  is  their  government,  and  in  that 
character  they  have  no  other.  America  has  chosen  to  be,  in  many  respects, 
and  to  many  purposes,  a  nation;  and  for  all  these  purposes  her  government  is 
complete;  to  all  these  objects,  it  is  competent.  The  people  have  declared  that, 
in  the  exercise  of  all  powers  given  for  these  objects,  it  is  supreme.  It  can, 
then,  in  effecting  these  objects,  legitimately  control  all  individuals  or  govern- 
ments within  the  American  territory.  The  constitution  and  laws  of  a  state,  so 
far  as  they  are  repugnant  to  the  constitution  and  laws  of  the  United  States,  are 
absolutely  void.  These  states  are  constituent  parts  of  the  United  States.  They 
are  members  of  one  great  empire  —  for  some  purposes  sovereign,  for  some  pur- 
poses subordinate. 

In  a  government  so  constituted,  is  it  unreasonable  that  the  judicial  power 
should  be  competent  to  give  efficacy  to  the  constitutional  laws  of  the  legisla- 
ture?   That  department  can  decide  on  the  validity  of  the  constitution  or  law 
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of  a  State,  if  it  be  repugnant  to  the  constitution  or  to  a  law  of  the  United 
States.  Is  it  unreasonable  that  it  should  also  be  empowered  to  decide  on  the 
jodgraent  of  a  state  tribunal  enforcing  such  unconstitutional  law}  Is  it  so  very 
unreasonable  as  to  furnish  a  justification  for  controlling  the  words  of  the  con- 
stitution ?  We  think  it  is  not.  We  think  that  in  a  government  acknowledgedly 
supreme,  with  respect  to  objects  of  vital  interest  to  the  nation,  there  is  nothing 
inconsistent  with  sound  reason,  nothing  incompatible  with  the  nature  of  gov- 
ernment, in  making  all  its  departments  supreme,  so  far  as  respects  those  objects, 
and  so  far  as  is  necessary  to  their  attainment.  The  exercise  of  the  appellate 
power  over  those  judgments  of  the  state  tribunals  which  may  contravene  the 
constitution  or  laws  of  the  United  States,  is,  we  believe,  essential  to  the  attain- 
ment of  those  objects. 

The  propriety  of  intrusting  the  construction  of  the  constitution,  and  laws 
made  in  pursuance  thereof,  to  the  judiciary  of  the  Union,  has  not,  we  believe, 
as  yet,  been  drawn  into  question.  It  seems  to  be  a  corollary  from  this  political 
axiom,  that  the  federal  courts  should  either  possess  exclusive  jurisdiction  in 
such  cases  or  a  power  to  revise  the  judgment  rendered  in  them  by  the  state 
tribunals.  If  the  federal  and  state  courts  have  concurrent  jurisdiction  in  all 
cases  arising  under  the  constitution,  laws  and  treaties  of  the  United  States; 
and  if  a  case  of  this  description  brought  in  a  state  court  cannot  be  removed  be- 
fore judgment  nor  revised  after  judgment,  then  the  construction  of  the  consti- 
tution, laws  and  treaties  of  the  United  States  is  not  confided  particularly  to 
their  judicial  department,  but  is  confided  equally  to  that  department  and  to  the 
state  CQurts,  however  they  may  be  constituted.  ^'  Thirteen  independent  courts," 
says  a  very  celebrated  statesman,  (and  we  have  now  more  than  twenty  such 
courts),  **of  final  jurisdiction  over  the  same  causes,  arising  upon  the  same  laws, 
is  a  hydra  in  government,  from  which  nothing  but  contradiction  and  confusion 
can  proceed." 

Dismissing  the  unpleasant  suggestion  that  any  motives  which  may  not  be 
fairly  avowed,  or  whicl;  ought  not  to  exist,  can  ever  influence  a  state  or  its 
courts,  the  necessity  of  uniformity,  as  well  as  correctness  in  expounding  the 
constitution  and  laws  of  the  United  States,  would  itself  suggest  the  propriety 
of  vesting  in  some  single  tribunal  the  power  of  deciding,  in  the  last  resort,  all 
cases  in  which  they  are  involved.  We  are  not  restrained,  then,  by  the  political 
relations  between  the  general  and  state  governments,  from  construing  the 
words  of  the  constitution,  defining  the  judicial  power,  in  their  true  sense.  We 
are  not  bound  to  construe  them  more  restriotively  than  they  naturally  import 

They  give  to  the  supreme  court  appellate  jurisdiction  in  all  cases  arising  un- 
der the  constitution,  laws  and  treaties  of  the  United  States.  The  words  are 
broad  enough  to  comprehend  all  cases  of  this  description,  in  whatever  court 
they  may  be  decided.  In  expounding  them  we  may  be  permitted  to  take  into 
view  those  considerations  to  which  courts  have  always  allowed  great  weight  in 
the  exposition  of  laws.  The  framers  of  the  constitution  would  naturally  ex- 
amine the  state  of  things  existing  at  the  time,  and  their  work  sufficiently  at- 
tests that  they  did  so.  All  acknowledge  that  they  were  convened  for  the 
purpose  of  strengthening  the  confederation  by  enlarging  the  powers  of  the  gov- 
ernment and  by  giving  efficacy  to  those  which  it  before  possessed,  but  could 
not  exercise.  They  inform  us  themselves,  in  the  instrument  they  presented  to 
the  American  public,  that  one  of  its  objects  was  to  form  a  more  perfect  union. 
Under  such  circumstances  we  certainly  should  not  expect  to  find  in  that  instru- 
ment a  diminution  of  the  powers  of  the  actual  government. 
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Previous  to  the  adoption  of  the  oonfederaticm,  congress  established  coarts 
which  received  appeals  in  prise  caoses  decided  in  the  courts  of  the  respective 
states.  This  power  of  the  government  to  establish  tribunals  for  these  appeals 
was  thought  consistent  with,  and  was  founded  on,  its  political  relations  with 
the  states.  These  courts  did  exercise  appellate  jurisdiction  over  those  oases  de- 
cided in  the  state  courts  to  which  the  judicial  power  of  the  federal  government 
extended.  The  confederation  gave  to  congress  the  power  "of  establishing 
courts  for  receiving  and  determining  finally  appeals  in  all  cases  of  captures/' 
This  power  was  uniformly  construed  to  authorise  those  courts  to  reoeive  ap- 
peals from  the  sentences  of  state  courts,  and  to  afiBrm  or  reverse  thera.  State 
tribunals  are  not  mentioned;  but  this  clause  in  the  confederation  necessarily 
comprises  them.  Yet  the  relation  between  the  general  and  state  governments 
was  much  weaker,  much  more  lax,  under  the  confederation,  than  under  the 
present  constitution,  and  the  states  being  much  more  com[deteIy  soveveigii, 
their  institutions  were  much  more  independent. 

The  convention  which  framed  the  constitution,  oo  turning  their  attention  to 
the  judicial  power,  found  it  limited  to  a  few  objects,  but  exercised,  with  re- 
spect to  some  of  those  objects,  in  its  appellate  form,  over  the  judgments  of  the 
state  courts.  They  extend  it,  among  other  objects,  to  all  cases  arising  under 
the  constitution,  laws  and  treaties  of  the  United  States;  and  in  a  subsequent 
clause  declare  that  in  such  cases  the  supreme  court  shall  exercise  appellate  juris- 
diction. Nothing  seems  to  be  given  which  would  justify  the  withdrawal  of  a 
judgment  rendered  in  a  state  court,  on  the  constitution,  laws  or  treaties  of  the 
United  States,  from  this  appellate  jurisdiction.  Great  weight  has  alwa3rs  been 
attached,  and  very  rightly  attached,  to  contemporaneous  exposition.  No  ques- 
tion, it  is  believed,  has  arisen  to  which  this  principle  apfdies  more  unequivocally 
than  to  that  now  under  consideration. 

The  opinion  of  the  Federalist  has  always  been  considered  as  of  great  author- 
ity. It  is  a  complete  commentary  on  our  constitution,  and  is  ai^aled  to  by 
all  parties  in  the  questions  to  which  that  instrument  has  given  birth.  Its  in- 
trinsic merit  entitles  it  to  this  high  rank,  and  the  part  two  of  its  authors  per^ 
formed  in  framing  the  constitution  put  it  very  much  in  their  power  to  explain 
the  views  with  which  it  was  framed.  These  essays  having  been  published 
while  the  constitution  was  before  the  nation  for  adoption  or  rejection,  and 
having  been  written  in  answer  to  objections  founded  entirely  on  the  extent 
of  its  powers,  and  on  its  diminution  of  state  sovereignty,  are  entitled  to  the 
more  consideration  where  they  frankly  avow  that  the  power  objected  to  is 
given,  and  defend  it. 

In  discussing  the  extent  of  the  judicial  power  the  Federalist  says:  "Here 
another  question  occurs;  what  relation  would  subsist  between  the  national  and 
state  courts  in  these  instances  of  concurrent  jurisdiction  t  I  answer  that  an 
appeal  would  certainly  lie  from  the  latter  to  the  supreme  court  of  the  United 
States.  The  constitution,  in  direct  terms,  gives  an  appellate  jurisdiction  to  the 
supreme  court  in  all  the  enumerated  cases  of  federal  cognizance  in  which  it  is 
not  to  have  an  original  one,  without  a  single  expression  to  confine  its  operation 
to  the  inferior  federal  courts.  The  objects  of  appeal,  not  the  tribunals  from 
which  it  is  to  be  made,  are  alone  contemplated.  From  this  circumstance^  and 
from  the  reason  of  the  thing,  it  ought  to  be  construed  to  extend  to  the  state 
tribunals.  Either  this  must  be  the  case,  or  the  local  courts  must  be  excluded 
from  a  concurrent  jurisdiction  in  matters  of  national  concern,  else  the  judicial 
authority  of  the  Union  may  be  eluded  at  the  pleasure  of  every  plaintiff  or 
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prosecutor.  Neither  of  these  consequences  ought,  without  evident  necessity,  to 
be  involved;  the  latter  would  be  entirely  inadmissible,  as  it  would  defeat  some 
of  the  most  important  and  avowed  purposes  of  the  proposed  government,  and 
would  essentially  embarrass  its  measures.  Nor  do  I  perceive  any  foundation 
for  such  a  supposition.  Agreeably  to  the  remark  already  made,  the  national 
and  state  systems  are  to  be  regarded  as  one  whole.  The  courts  of  the  latter 
will  of  course  be  natural  auxiliaries  to  the  execution  of  the  laws  of  the  Union, 
and  an  appeal  from  them  will  as  naturally  lie  to  that  tribunal  which  is  destined 
to  unite  and  assimilate  the  principles  of  natural  justice  and  the  rules  of  national 
decision.  The  evident  aim  of  the  plan  of  the  national  convention  is,  that  all 
the  causes  of  the  specified  classes  shall,  for  weighty  public  reasons,  receive  their 
original  or  final  determination  in  the  courts  of  the  Union.  To  confine,  there- 
fore, the  general  expressions  which  give  appellate  jurisdiction  to  the  supreme 
court,  to  appeals  from  the  subordinate  federal  courts,  instead  of  allowing  their 
extension  to  the  state  courts,  would  be  to  abridge  the  latitude  of  the  terms, 
in  subversion  of  the  intent,  contrary  to  every  sound  rule  of  interpretation.'' 

A  contemporaneous  exposition  of  the  constitution,  certainly  of  not  less  au- 
thority than  that  which  has  been  just  cited,  is  the  judiciary  act  itself.  We 
know  that  in  the  congress  which  passed  that  act  were  many  eminent  members 
of  the  convention  which  formed  the  constitution.  Not  a  single  individual,  so 
far  as  is  known,  supposed  that  part  of  the  act  which  gives  the  supreme  court 
appellate  jurisdiction  over  the  judgments  of  the  state  courts  in  the  cases  therein 
specified,  to  be  unauthorized  by  the  constitution. 

While  on  this  part  of  the  argument  it  may  be  also  material  to  observe  that 
the  uniform  decisions  of  this  court  on  the  point  now  under  consideration  have 
been  assented  to,  with  a  single  exception,  by  the  courts  of  every  state  in  the 
Union  whose  judgments  have  been  revised.  It  has  been  the  unwelcome  duty 
of  this  tribunal  to  reverse  the  judgments  of  many  state  courts  in  cases  in  which 
the  strongest  state  feelings  were  engaged.  Judges,  whose  talents  and  character 
would  grace  any  bench,  to  whom  a  disposition  to  submit  to  jurisdiction  that  is 
usurped,  or  to  surrender  their  legitimate  powers,  will  certainly  not  be  imputed, 
have  yielded  without  hesitation  to  the  authority  by  which  their  judgments  were 
reversed,  while  they,  perhaps,  disapproved  the  judgment  of  reversal.  This 
concurrence  of  statesmen,  of  legislators  and  of  judges,  in  the  same  construc- 
tion of  the  constitution,  may  justly  inspire  some  confidence  in  that  construc- 
tion. 

In  opposition  to  it  the  counsel  who  made  this  point  has  presented,  in  a  great 
variety  of  forms,  the  idea  already  noticed,  that  the  federal  and  state  courts 
must,  of  necessity,  and  from  the  nature  of  the  constitution,  be  in  all  things 
totally  distinct  and  independent  of  each  other.  If  this  court  can  correct  the 
errors  of  the  courts  of  Virginia,  he  says  it  makes  them  courts  of  the  United 
States,  or  becomes  itself  a  part  of  the  judiciary  of  Virginia.  But  it  has  been 
already  shown  that  neither  of  these  consequences  necessarily  follows.  The 
American  people  may  certainly  give  to  a  national  tribunal  a  supervising  power 
over  those  judgments  of  the  state  courts  which  may  conflict  with  the  constitu- 
tion, laws  or  treaties  of  the  United  States,  without  converting  them  into  fed- 
eral courts,  or  converting  the  national  into  a  state  tribunal.  The  one  court 
still  derives  its  authority  from  that  state;  the  other  still  derives  its  authority 
from  the  nation. 

If  it  shall  be  established,  he  says,  that  this  court  has  appellate  jurisdiction 
over  the  state  courts  in  all  cases  enumerated  in  the  third  article  of  the  consti- 
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tution,  a  complete  consolidation  of  the  states,  so  far  as  respects  judicial  power, 
is  produced.  But  certainly  the  mind  of  the  gentleman  who  urged  this  argument 
is  too  accurate  not  to  perceive  that  he  has  carried  it  too  far;  that  the  premises 
by  no  means  justify  the  conclusion.  '<  A  complete  consolidation  of  the  states, 
so  far  as  respects  the  judicial  power,"  would  authorize  the  legislature  to  confer 
on  the  federal  courts  appellate  jurisdiction  from  the  state  courts  in  all  cases 
whatsoever.  The  distinction  between  such  a  power  and  that  of  giving  appel- 
late jurisdiction  in  a  few  specified  cases,  in  the  decision  of  which  the  natioa 
takes  an  interest,  is  too  obvious  not  to  be  perceived  by  all. 

This  opinion  has  been  already  drawn  out  to  too  great  a  length  to  admit  of 
entering  into  a  particular  consideration  of  the  various  forms  in  which  the 
counsel  who  made  this  point  has,  with  much  ingenuity,  presented  his  argument 
to  the  court.  The  argument  in  all  its  forms  is  essentially  the  same.  It  is 
founded,  not  on  the  words  of  the  constitution,  but  on  its  spirit;  a  spirit  ex- 
tracted, not  from  the  words  of  the  instrument,  but  from  his  view  of  the  nature 
of  our  Union  and  of  the  great  fundamental  principles  on  which  the  fabric 
stands.  To  this  argument  in  all  its  forms  the  same  answer  may  be  given.  Let 
the  nature  and  objects  of  our  Union  be  considered;  let  the  great  fundamental 
principles  on  which  the  fabric  stands  be  examined,  and  we  think  the  result 
must  be  that  there  is  nothing  so  extravagantly  absurd  in  giving  to  the  court  of 
the  nation  the  power  of  revising  the  decisions  of  local  tribunals  on  questions 
which  affect  the  nation,  as  to  require  that  words  which  import  this  power 
should  be  restricted  by  a  forced  construction.  The  question,  then,  must  de- 
pend on  the  words  themselves,  and  on  their  construction  we  shall  be  the  more 
readily  excused  for  not  adding  to  the  observations  already  made,  because  the 
subject  was  fully  discussed  and  exhausted  in  the  case  of  Martin  v.  Hunter,  1 
Wheat.,  804. 

§  744.  The  acta  of  congresa  in  legislating  far  the  District  of  Columbia  are 
laws  of  the  United  States^  and  within  the  meaning  of  the  constitution^  article  6^ 
da/use  S. 

8.  We  come  now  to  the  third  objection,  which,  though  differently  stated  by 
the  counsel,  is  substantially  the  same.  One  gentleman  has  said  that  the  judi- 
ciary act  does  not  give  jurisdiction  in  the  case.  The  cause  was  argued  in  the 
state  court  on  a  case  agreed  by  the  parties,  which  states  the  prosecution  under 
a  law  for  selling  lottery  tickets  (2  Stats,  at  Large,  726),  which  is  set  forth,  and 
further  states  the  act  of  congress  by  which  the  city  of  Washington  was  author- 
ized to  establish  the  lottery.  It  then  states  that  the  lottery  was  regularly  es- 
tablished by  virtue  of  the  act,  and  concludes  with  referring  to  the  court  the 
questions,  Whether  the  act  of  congress  be  valid?  Whether,  on  its  just  con- 
struction, it  constitutes  a  bar  to  the  prosecution?  and,  Whether  the  act  of 
assembly  on  which  the  prosecution  is  founded  be  not  itself  invalid?  These 
questions  were  decided  against  the  operation  of  the  act  of  congress,  and  ia 
favor  of  the  operation  of  the  act  of  the  state. 

If  the  twenty-fifth  section  of  the  judiciary  act  be  inspected,  it  will  at  onoe 
be  perceived  that  it  comprehends  expressly  the  case  under  consideration. 

But  it  is  not  upon  the  letter  of  the  act  that  the  gentleman  who  stated  this 
point  in  this  form  founds  his  argument.  Both  gentlemen  concur  substantially 
in  their  views  of  this  part  of  the  case.  They  deny  that  the  act  of  congress, 
on  which  the  plaintiff  in  error  relies,  is  a  law  of  the  United  States;  or,  if  a  law 
of  the  United  States,  is  within  the  second  clause  of  the  sixth  article.  In  the 
enumeration  of  the  powers  of  congress,  which  is  made  in  the  eighth  section  of 
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the  first  article,  we  find  that  of  exercising  exclasfve  legislation  over  such  dis- 
trict as  shall  become  the  seat  of  goyernment.  This  power,  like  all  others  which 
are  specified,  is  conferred  on  congress  as  the  legislature  of  the  Union ;  for,  strip 
them  of  that  character,  and  they  would  not  possess  it.  In  no  other  character 
can  it  be  exercised.  In  legislating  for  the  District  they  necessarily  preserve  the 
character  of  the  legislature  of  the  Union,  for  it  is  in  that  character  alone  that 
the  constitution  confers  on  them  this  power  of  exclusive  legislation.  This 
proposition  need  not  be  enforced. 

The  second  clause  of  the  sixth  article  declares  that  ^Hhis  constitution,  and 
the  laws  of  the  United  States  which  shall  be  made  in  pursuance  thereof,  shall 
be  the  supreme  law  of  the  land."  The  clause  which  gives  exclusive  jurisdio- 
tion  is  unquestionably  a  part  of  the  constitution,  and  as  such  binds  all  the 
United  States.  Those  who  contend  that  acts  of  congress  made  in  pursnance  of 
this  power  do  not,  like  acts  made  in  pursuance  of  other  powers,  bind  the  na- 
tion, ought  to  show  some  safe  and  clear  rule  which  shall  support  this  construc- 
tion, and  prove  that  an  act  of  congress  clothed  in  all  the  forms  which  attend 
other  legislative  acts,  and  passed  in  virtue  of  a  power  conferred  on  and  exer- 
cised by  congress  as  the  legislature  of  the  Union,  is  not  a  law  of  the  United 
States,  and  does  not  bind  them. 

One  of  the  gentlemen  sought  to  illustrate  his  proposition  that  congress, 
when  legislating  for  the  District,  assumed  a  distinct  character  and  was  reduced 
to  a  mere  local  legislature,  whose  laws  could  possess  no  obligation  out  of  the 
ten  mile  square,  by  a  reference  to  the  complex  character  of  this  court.  It  is, 
they  say,  a  court  of  common  law  and  ti  court  of  equity.  Its  character  when 
sitting  as  a  court  of  common  law  is  as  distinct  from  its  character  when  sitting 
as  a  court  of  equity  as  if  the  powers  belonging  to  those  departments  were 
vested  in  different  tribunals.  Though  united  in  the  same  tribunal,  they  were 
never  confounded  with  each  other.  Without  inquiring  how  far  the  anion  of 
different  characters  in  one  court  may  be  applicable,  in  principle,  to  the  union, 
in  congress  of  the  power  of  exclusive  legislation  in  some  places,  and  of  limited 
legislation  in  others,  it  may  be  observed  that  the  forms  of  proceedings  in  a 
court  of  law  are  so  totally  unlike  the  forms  of  proceedings  in  a  court  of 
equity,  that  a  mere  inspection  of  the  record  gives  decisive  information  of 
the  character  in  which  the  courts  sits,  and  consequently  of  the  extent  of  its 
powers.  But  if  the  forms  of  proceeding  were  precisely  the  same,  and  the 
conrt  the  same,  the  distinction  would  disappear. 

Since  congress  legislates  in  the  same  forms,  and  in  the  same  character,  in 
virtue  of  powers  of  equal  obligation,  conferred  in  the  same  instrument,  when 
exercising  its  exclusive  powers  of  legislation,  as  well  as  when  exercising  those 
which  are  limited,  we  must  inquire  whether  there  be  anything  in  the  nature  of 
this  exclusive  legislation  which  necessarily  confines  the  operation  of  the  laws 
made  in  virtue  of  this  power  to  the  place  with  a  view  to  which  they  are  made. 
Connected  with  the  power  to  legislate  within  this  District  is  a  similar  power  ia. 
forts,  arsenals,  dock-yards,  etc.  Congress  has  a  right  to  punish  murder  in  a 
fort,  or  other  place  within  its  exclusive  jurisdiction;  but  no  general  right  to 
punish  murder  committed  within  any  of  the  states.  In  the  act  for  the  punish- 
ment of  crimes  against  the  United  States,  section  3  (1  Stat,  at  Large,  113),  mur- 
der committed  within  a  fort,  or  any  other  place  or  district  of  country,  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  is  punished  with  death. 
Thus  congress  legislates,  in  the  same  act,  under  its  exclusive  and  its  limited. 

powers. 
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The  act,  section  4,  proceeds  to  direct  that  the  body  of  the  criminal,  after 
execution,  may  be  delivered  to  a  sargeon  for  dissection,  and  punishes  any  per- 
son who  shall  rescue  such  body  during  its  conveyance  from  the  place  of  execn- 
tion  to  the  surgeon  to  whom  it  is  to  be  delivered.  Let  these  actual  provisions 
of  the  law,  or  any  other  provisions  which  can  be  made  on  the  subject,  be  con- 
sidered with  a  view  to  the  character  in  which  congress  acts  when  exercising 
its  powers  of  exclusive  legislation. 

If  congress  is  to  be  considered  merely  as  a  local  legislature,  invested,  as  to 
this  object,  with  powers  limited  to  the  fort  or  other  place  in  which  the  murder 
may  be  committed,  if  its  general  powers  cannot  come  in  aid  of  these  local 
powers,  how  can  the  offense  be  tried  in  any  other  court  than  that  of  the  place 
in  which  it  has  been  committed?  How  can  the  offender  be  conveyed  to  or 
tried  in  any  other  placet  How  can  he  be  executed  elsewhere?  How  can  his 
body  be  conveyed  through  a  country  under  the  jurisdiction  of  another  sover- 
eign, and  the  individual  punished  who,  within  that  jurisdiction,  shall  rescue  the 
body? 

Were  any  one  state  of  the  Union  to  pass  a  law  for  trying  a  criminal  in  a 
court  not  created  by  itself,  in  a  place  not  within  its  jurisdiction,  and  direct  the 
sentence  to  be  executed  without  its  territory,  we  should  all  perceive  and 
acknowledge  its  incompetency  to  such  a  course  of  legislation.  If  congress  be 
not  equally  incompetent,  it  is  because  that  body  unites  the  powers  of  local  leg^ 
islation  with  those  which  are  to  operate  through  the  Union,  and  may  use  the 
last  in  aid  of  the  first;  or  because  the  power  of  exercising  exclusive  legislation 
draws  after  it,  as  an  incident,  the  power  of  making  that  legislation  effectual, 
and  the  incidental  power  may  be  exercised  throughout  the  Union,  because  the 
principal  power  is  given  to  that  body  as  the  legislature  of  the  Union.  So  in 
the  same  act,  section  6,  a  person  who,  having  knowledge  of  the  commission  of 
murder  or  other  felony,  on  the  high  seas,  or  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  other  place  or  district  of  country  within  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States,  shall  conceal  the  same,  etc.,  he  shall  be 
adjudged  guilty  of  misprision  of  felony,  and  shall  be  adjudged  to  be  im- 
prisoned, etc. 

It  is  clear  that  congress  cannot  punish  felonies  generally ;  and,  of  consequence, 
cannot  punish  misprision  of  felony.  It  is  equally  clear  that  a  state  legislature, 
the  state  of  Maryland,  for  example,  cannot  punisli  those  who,  in  another  state, 
conceal  a  felony  committed  in  Maryland.  How  then  is  it  that  congress,  legis- 
lating exclusively  for  a  fort,  punishes  those  who,  out  of  that  fort,  conceal  a 
felony  committed  within  itt  The  solution  and  the  only  solution  of  thediflS- 
culty  is,  that  the  power  vested  in  congress,  as  the  legislature  of  the  United 
States,  to  legislate  exclusively  within  any  place  ceded  by  a  state,  carries  with 
it,  as  an  incident,  the  right  to  make  that  power  effectual.  If  a  felon  escape 
out  of  the  state  in  which  the  act  has  been  committed,  the  government  cannot 
pursue  him  into  another  state,  and  apprehend  him  there,  but  must  demand  him 
from  the  executive  power  of  that  other  state.  If  congress  were  to  be  consid- 
ered merely  as  the  local  legislature  for  the  fort  or  other  place  in  which  the 
offense  might  >be  committed,  then  this  principle  would  apply  to  them  as  to 
other  local  legislatures,.and  the  felon  who  should  escape  out  of  the  fort  or  other 
place  in  which  the  felony  may  have  been  committed,  could  not  be  apprehended 
by  the  marshal,  but  must  be  demanded  from  the  executive  of  the  state.  But 
we  know  that  the  principle  does  not  apply;  and  the  reason  is,  that  congress  is 
not  a  iocal  Jegislature,  but  exercises  this  particular  power,  like  all  its  other 
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powers,  in  its  high  character  as  the  legislatare  of  the  Union.  The  American 
people  thought  it  a  necessary  power,  and  they  conferred  it  for  their  own  benefit. 
Being  so  conferred,  it  carries  with  it  all  those  incidental  powers  which  are 
necessary  to  its  complete  and  effectual  execution. 

Whether  any  particular  law  be  designed  to  operate  without  the  District  or 
not  depends  on  the  words  of  that  law.  If  it  be  designed  so  to  operate,  then 
the  question  whether  the  power  so  exercised  be  incidental  to  the  power  of  ex- 
clusive legislation,  and  be  warranted  by  the  constitution,  requires  a  considera- 
tion of  that  instrument.  In  such  cases  the  constitution  and  the  law  must  be 
compared  and  construed.  This  is  the  exercise  of  jurisdiction.  It  is  the  only 
exercise  of  it  which  is  allowed  in  snch  a  case.  For  the  act  of  congress  directs 
that  ^^no  other  error  shall  be  assigned  or  regarded  as  a  ground  of  reversal,  in 
any  such  case  as  aforesaid,  than  such  as  appears  on  the  face  of  the  record,  and 
immediately  respects  the  before-mentioned  questions  of  validity  or  construction 
of  the  said  constitution,  treaties,"  etc. 

The  whole  merits  of  this  case,  then,  consist  in  the  construction  of  the  consti- 
tution and  the  act  of  congress.  The  jurisdiction  of  the  court,  if  acknowledged, 
goes  no  further.  This  we  are  required  to  do  without  the  exercise  of  jurisdic- 
tion. The  counsel  for  the  state  of  Virginia  have,  in  support  of  this  motion, 
urged  many  arguments  of  great  weight  against  the  application  of  the  act  of 
congress  to  snch  a  case  as  this;  but  those  arguments  go  to  the  construction  of 
the  oonstitution,  or  of  the  law,  or  of  both,  and  s^em,  therefore,  rather  calculated 
to  sustain  their  cause  upon  its  merits,  than  to  prove  a  failure  of  jurisdiction  in 
the  court. 

After  having  bestowed  upon  this  question  the  most  deliberate  consideration 
of  which  we  are  capable,  the  court  is  unanimously  of  opinion  that  the  objec- 
tions to  its  jurisdiction  are  not  sustained,  and  that  the  motion  ought  to  be 
overruled. 

Motion  denied. 

OPINION  ON  THE  HEBITS* 

§  745.  The  act  of  congress  authorizing  the  corporation  of  tfie  city  of  Wash- 
ington  to  draw  lotteries  for  pxMic  purposes  does  not  aiUhorize  the  sale  of  tickets 
in  states  where  such  sales  are  iUegoL 

Opinion  by  Marshall,  C.  J. 

This  case  was  stated  in  the  opinion  given  on  the  motion  for  dismissing  the 
writ  of  error  for  want  of  jurisdiction  in  the  court.  It  now  comes  on  to  be 
decided  on  the  question  whether  the  borough  court  of  Norfolk,  in  overruling 
the  defense  set  up  under  the  act  of  congress,  has  misconstrued  that  act.  It  is 
in  these  words:  "  The  said  corporation  shall  have  full  power  to  authorize  the 
drawing  of  lotteries  for  effecting  any  important  improvement  in  the  city, 
which  the  ordinary  funds  or  revenue  thereof  will  not  accomplish:  Provided, 
that  the  sum  to  be  raised  in  each  year  shall  not  exceed  the  amount  of  $10,000. 
And  provided  also,  that  the  object  for  which  the  money  is  intended  to  be  raised 
shall  be  first  submitted  to  the  president  of  the  United  States,  and  shall  be 
approved  of  by  him." 

Two  questions  arise  on  this  act.  1.  Does  it  purport  to  authorize  the  corpora- 
tion to  force  the  sale  of  these  lottery  tickets  in  states  where  such  sales  may  be 
prohibited  by  law?    If  it  does,  2.  Is  the  law  constitutional? 

If  the  first  question  be  answered  in  the  affirmative,  it  will  become  necessary 
to  consider  the  second.     If  it  should  be  answered  in  the  negative,  it  will  be 
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unnecessary,  and  consequently  improper,  to  pursue  any  inquiries  which  would 
then  be  merely  speculative  respecting  the  power  of  congress  in  the  case.  In 
inquiring  into  the  extent  of  the  power  granted  to  the  corporation  of  Washing- 
ton, we  must  first  examine  the  words  of  the  grant.  We  find  in  them  no  ex- 
pression which  looks  beyond  the  limits  of  the  city.  The  powers  granted  are 
all  of  them  local  in  their  nature,  and  all  of  them  such  as  would,  in  the  coramoQ 
course  of  things,  if  not  necessarily,  be  exercised  within  the  city.  The  subject 
on  which  congress  was  employed  when  framing  this  act  was  a  local  subject;  it 
was  not  the  establishment  of  a  lottery,  but  the  formation  of  a  separate  body 
for  the  management  of  the  internal  affairs  of  the  city,  for  its  internal  govern- 
ment, for  its  police.  Congress  must  have  considered  itself  as  delegating  to  this 
corporate  body  powers  for  these  objects,  and  for  these  objects  solely.  In  dele- 
gating these  powers,  therefore,  it  seems  reasonable  to  suppose  that  the  mind  of 
the  legislature  was  directed  to  the  city  alone,  to  the  action  of  the  being  they 
were  creating  within  the  city,  and  not  to  any  extraterritorial  operations.  In 
describing  the  powers  of  such  a  being,  no  words  of  limitation  need  be  used. 
They  are  limited  by  the  subject.  But  if  it  be  intended  to  give  its  acts  a  bind- 
ing efficacy  beyond  the  natural  limits  of  its  power,  and  within  the  jurisdiction 
of  a  distinct  power,  we  should  expect  to  find,  in  the  language  of  the  incorpo- 
rating act,  some  words  indicating  such  intention. 

Without  such  words  we  cannot  suppose  that  congress  designed  to  give  to 
the  acts  of  the  corporation  any  other  effect  beyond  its  limits  than  attends 
every  act  having  the  sanction  of  local  law,  when  anything  depends  upon  it 
which  is  to  be  transacted  elsewhere.  If  this  would  be  the  reasonable  construc- 
tion of  corporate  powers  generally,  it  is  more  especially  proper  in  a  case  where 
an  attempt  is  made  so  to  exercise  those  powers  as  to  control  and  limit  the 
penal  laws  of  a  state.  This  is  an  operation  which  was  not,  we  think,  in  the 
contemplation  of  the  legislature  while  incorporating  the  city  of  Washington. 
To  interfere  with  the  penal  laws  of  a  state,  where  they  are  not  leveled  against 
the  legitimate  powers  of  the  Union,  but  have  for  their  sole  object  the  inter- 
nal government  of  the  country,  is  a  very  serious  measure,  which  congress  can- 
not be  supposed  to  adopt  lightly  or  inconsiderately.  The  motives  for  it  must 
be  serious  and  weighty.  It  would  be  taken  deliberately,  and  the  intention 
would  be  clearly  and  unequivocally  expressed. 

An  act  such  as  that  under  consideration  ought  not,  we  think,  to  be  so  con- 
strued as  to  imply  this  intention,  unless  its  provisions  were  such  as  to  render 
the  construction  inevitable.  We  do  not  think  it  essential  to  the  corporate 
power  in  question  that  it  should  be  exercised  out  of  the  city.  Could  the  lot- 
tery be  drawn  in  any  state  of  the  Union?  Does  the  corporate  power  to  author- 
ize the  drawing  of  a  lottery  imply  a  power  to  authorize  its  being  drawn  without 
the  jurisdiction  of  a  corporation,  in  a  place  where  it  may  be  prohibited  by  law? 
This,  we  think,  would  scarcely  be  asserted.  And  what  clear  legal  distinction 
can  be  taken  between  a  power  to  draw  a  lottery  in  a  place  where  it  is  prohib- 
ited by  law  and  a  power  to  establish  an  office  for  the  sale  of  tickets  in  a  place 
where  it  is  prohibited  by  law?  It  may  be  urged  that  the  place  where  the  lot- 
tery is  drawn  is  of  no  importance  to  the  corporation,  and  therefore  the  act 
need  not  be  so  construed  as  to  t^ive  power  over  the  place,  but  that  the  right  to 
sell  tickets  throughout  the  United  Slates  is  of  importance,  and  therefore  ought 
to  be  implied.  That  the  power  to  sell  tickets  in  every  part  of  the  United 
States  might  facilitate  their  sale  is  not  to  be  denied;  but  it  does  not  follow 
that  congress  designed,  for  the  purpose  of  giving  this  increased  facility,  to 

340 


JURISDICTION  OF  THE  SUPREME  COURT.  §  746. 

overrule  the  penal  laws  of  the  several  states.  In  the  city  of  Washington,  the 
great  metropolis  of  the  nation,  visited  by  individuals  from  every  part  of  the 
Union,  tickets  may  be  freely  sold  to  all  who  are  willing  to  purchase.  Can  it 
be  affirmed  that  this  is  so  limited  a  market  that  the  incorporating  act  must  be 
extended  beyond  its  words,  and  made  to  conflict  with  the  internal  police  of  the 
states,  unless  it  be  construed  to  give  a  more  extensive  market? 

It  has  been  said  that  the  states  cannot  make  it  unlawful  to  buy  that  which 
congress  has  made  it  lawful  to  sell.  This  proposition  is  not  denied ;  and  there- 
fore the  validity  of  a  law  punishing  a  citizen  of  Virginia  for  purchasing  a 
ticket  in  the  city  of  Washington  might  well  be  drawn  into  question.  Such  a 
law  would  be  a  direct  attempt  to  counteract  and  defeat  a  measure  authorized 
by  the  United  States.  But  a  law  to  punish  the  sale  of  lottery  tickets  in  Vir- 
ginia is  of  a  different  character.  Before  we  can  impeach  its  validity,  we  must 
inquire  whether  congress  intended  to  empower  this  corporation  to  do  any  act 
within  a  state  which  the  laws  of  that  state  might  prohibit?  In  addition  to  the 
very  important  circumstance  that  the  act  contains'  no  words  indicating  such 
intention,  and  that  this  extensive  construction  is  not  essential  to  the  execution 
of  the  corporate  power,  the  court  cannot  resist  the  conviction  that  the  inten- 
tion ascribed  to  this  act,  had  it  existed,  would  have  been  executed  by  very  dif- 
ferent means  from  those  which  have  been  employed. 

Had  congress  intended  to  establish  a  lottery  for  those  improvements  in  the 
city  which  are  deemed  national,  the  lottery  itself  would  have  become  the  sub- 
ject of  legislative  consideration.  It  would  be  organized  by  law,  and  agents  for 
its  execution  would  be  appointed  by  the  president,  or  in  such  other  manner  as 
the  law  might  direct.  If  such  agents  were  to  act  out  of  the  District  there 
would  be,  probably,  some  provision  made  for  such  a  state  of  things,  and  in 
making  such  provisions  congress  would  examine  its  power  to  make  them.  The 
whole  subject  would  be  under  the  control  of  the  government,  or  of  persons 
appointed  by  the  government.  But  in  this  case  no  lottery  is  established  by 
law,  no  control  is  exercised  by  the  government  over  any  which  may  be  estab- 
lished. The  lottery  emanates  from  a  corporate  power.  The  corporation  may 
authorize  or  not  authorize  it,  and  may  select  the  purposes  to  which  the  pro- 
ceeds are  to  be  applied.  This  corporation  is  a  being  intended  for  local  objects 
only.  All  its  capacities  are  limited  to  the  city.  This,  as  well  as  every  other 
law  it  is  capable  of  making,  is  a  by-law,  and,  from  its  nature,  is  only  co-exten- 
sive with  the  city.  It  is  not  probable  that  such  an  agent  would  be  employed 
in  the  execution  of  a  lottery  established  by  congress;  but  when  it  acts,  not  as 
the  agent  for  carrying  into  effect  a  lottery  established  by  congress,  but  in  its 
own  corporate  capacity,  from  its  own  corporate  powers,  it  is  reasonable  to  cup- 
pose  that  its  acts  were  intended  to  partake  of  the  nature  of  that  capacity  and 
of  those  powers;  and,  like  all  its  other  acts,  be  merely  local  in  its  nature. 

The  proceeds  of  these  lotteries  are  to  come  in  aid  of  the  revenues  of  the 
city.  These  revenues  are  raised  by  laws  whose  operation  is  entirely  local,  and 
for  objects  which  are  also  local ;  for  no  person  will  suppose  that  the  president's 
house,  the  capitol,  the  navy  yard  or  other  public  institution  was  to  be  benefited 
by  these  lotteries,  or  was  to  form  a  charge  on  the  city  revenue.  Coming  in 
aid  of  the  city  revenue  they  are  of  the  same  character  with  it,  the  mere  creat- 
ure of  a  corporate  power.  The  circumstances  that  the  lottery  cannot  be 
drawn  without  the  permission  of  the  president,  and  that  this  resource  is  to  be 
used  only  for  important  improvements,  have  been  relied  on  as  giving  to  this 
corporate  power  a  more  extensive  operation  than  is  given  to  those  with  which 
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it  IS  associated.  We  do  not  think  so.  The  president  has  no  agency  in  the  lotr 
tery.  It  does  not  originate  with  him,  nor  is  the  improvement  to  which  its 
profits  are  to  be  applied  to  be  selected  by  him.  Congress  has  not  enlarged  the 
corporate  power  by  restricting  its  exercise  to  cases  of  which  the  presidei^ 
might  approve.  We  very  readily  admit  that  the  act  establishing  the  seat  of 
government,  and  the  act  appointing  commissioners  to  superintend  the  public 
buildings,  are  laws  of  universal  obligation.  We  admit,  too,  that  the  laws  of 
any  state  to  defeat  the  loan  authorized  by  congress  would  have  been  void,  as 
would  have  been  any  attempt  to  arrest  the  progress  of  the  canal,  or  of  any 
other  measure  which  congress  may  adopt.  These,  and  all  other  laws  relative 
to  the  District,  have  the  authority  which  may  be  claimed  by  other  acts  of  the 
national  legislature,  but  their  extent  is  to  be  determined  by  those  rules  of  con- 
struction which  are  applicable  to  all  laws.  The  act  incorporating  the  city  of 
Washington  is,  unquestionably,  of  universal  obligation;  but  the  extent  of  the 
corporate  powers  conferred  by  that  act  is  to  be  determined  by  those  considera- 
tions which  belong  to  the  case. 

Whether  we  consider  the  general  character  of  a  law  incorporating  a  city, 
the  objects  for  which  such  law  is  usually  made,  or  the  words  in  which  this  par- 
ticular power  is  conferred,  we  arrive  at  the  same  result.  The  corporation  was 
merely  empowered  to  authorize  the  drawing  of  lotteries,  and  the  mind  of  con- 
gress was  not  directed  to  any  provision  for  the  sale  of  the  tickets  beyond  the 
limits  of  the  corporation.  That  subject  does  not  seem  to  have  been  taken  into 
view.  It  is  the  unanimous  opinion  of  the  court  that  the  law  cannot  be  con- 
strued to  embrace  it. 

Judgment  affirmed, 

STATE  OF  RHODE  ISLAND  v.  STATE  OF  MASSACHUSETTa 
(13  Peters,  667-763.     1838.) 

Opinion  by  Me.  Justice  Baldwin. 

Statement  of  FAars. —  At  the  January  term  of  this  court,  1832,  the  plaintiff 
filed  a  bill  in  equity,  presenting  a  case  arising  under  the  various  charters 
from  the  crown  of  England  to  the  Plymouth  Company  in  1621;  to  Massachu- 
setts in  1629;  to  Rhode  Island  in  1663;  the  new  charter  to  Massachusetts  in 
1691;  together  with  sundry  intermediate  proceedings  of  the  council  of  Ply- 
mouth; the  result  of  which  was  to  vest  in  the  colony  of  Massachusetts  and 
the  king  all  the  rights  of  propriety  and  government  previously  granted  to  that 
company  as  a  political  corporation.  The  bill  also  set  out  the  repeal  of  the 
original  charter  of  Massachusetts  on  a  scire  facias  in  the  court  of  chancery  ia 
England,  the  grant  by  the  crown  and  acceptance  by  the  colony  of  a  new 
charter,  subsequent  to  the  charter  to  Rhode  Island.  All  these  acts  are  specially 
and  at  large  set  out  in  the  bill,  but  need  not  in  this  stage  of  the  cause  be  re- 
ferred to  by  the  court  in  detail.  They  present  the  claim  of  the  plaintiff  to  the 
territory  in  controversy  between  the  two  states,  in  virtue  of  these  charters, 
according  to  the  boundaries  therein  described. 

Independently  of  the  claim  under  the  charter  of  1663,  the  plaintiff  asserts 
a  previous  right  in  virtue  of  grants  from  the  Indians,  and  settlements  made 
under  a  title  thus  acquired ;  and  also  asserts  that  under  both  titles  the  inhabit- 
ants of  Rhode  Island  made  settlements  on  the  lands  immediately  south  of  the 
boundary  between  the  two  colonies  as  now  asserted ;  which  settlements  were 
so  made  and  continued  from  the  time  of  the  purchase  from  the  Indians,  before, 
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onder  the  charter,  and  afterwards,  though  the  line,  was  not  defined  and  dis- 
puted. The  bill  then  proceeds  to  state  the  existence  of  controversies  between 
the  two  colonies,  at  a  very  early  period,  to  settle  which  commissioners  were 
appointed  by  each  colony  in  1709,  and  at  various  other  periods  down  to  1809 ; 
and  sets  forth  the  proceedings  of  the  commissioners  of  the  colonies  before  the 
Revolution,  and  the  states  afterwards,  down  to  1818. 

For  the  present  purposes  of  this  case,  it  is  necessary  to  refer  only  to  one 
subject-matter  of  these  proceedings  during  this  whole  period,  which  is  pre- 
sented in  the  bill  in  the  same  aspect  throughout;  that  subject  is  the  agreement 
of  1709  and  1718,  and  the  acts  done  pursuant  thereto,  which  are  recited  at 
large  in  the  bill.  It  then  states  the  agreement  of  the  commissioners  of  the 
two  colonies,  that  a  line  should  be  run  and  marked  as  their  boundary,  which 
was  done;  a  survey  made  and  returned,  together  with  all  the  proceedings,  to 
the  legislatures  of  the  respective  colonies,  accepted  by  Massachusetts,  but,  as  the 
bill  avers,  not  accepted  and  ratified  by  Ehode  Island.  This  is  the  line  now 
claimed  by  Massachusetts;  and  whether  the  charter  line,  or  that,  is  the  true 
line  of  right  and  boundary  between  the  two  states,  is  the  only  point  in  contro- 
versy in  this  case. 

The  bill  avers  that  this  line  was  agreed  on  in  consequence  of  a  representation 
by  the  Massachusetts  commissioners  to  those  of  Rhode  Island,  that  in  1642, 
Woodword  and  Saffrey  had  ascertained  the  point  three  miles  south  of  Charles 
river,  which  by  the  charters  of  both  colonies  was  to  form  their  common  bound- 
ary by  a  line  to  run  east  and  west  therefrom.  That  Woodword  and  Saffrey 
had  set  up  a  stake  at  that  point  on  Wrentham  Plains,  as  the  true  southern 
boundary  of  Massachusetts.  That  the  Rhode  Island  commissioners,  confiding 
in  such  representation,  believing  that  such  point  had  been  truly  ascertained,  and 
that  such  state  was  no  more  than  three  miles  from  Charles  river,  south,  entered 
into  and  made  the  agreement  of  1710-11,  which  was  executed  by  the  commis- 
sioners on  both  sides.  In  the  agreement  is  this  clause:  That  the  stake  set  up 
by  Woodword  and  Saffrey,  approved  artists,  in  1642,  and  since  that  often 
renewed,  in  lat  41''  55'  N.,  being  three  English  miles  south  of  Charles  river,  in 
its  southernmost  part,  agreeably  to  the  letters-patent  to  Massachusetts,  be 
accounted  and  allowed  as  the  commencement  of  the  line  between  the  colonies, 
and  continued  between  them  as  deciphered  in  the  plan  of  Woodword  and  Saff- 
rey, on  record  in  the  Massachusetts  government. 

It  is  then  averred  in  the  bill,  that  no  mark  stake  or  monument  then  existed 
(1710-11)  by  which  the  place  at  which  Woodword  and  Saffrey  were  alleged 
to  have  set  up  the  stake  could  be  ascertained;  that  none  of  the  parties  to  the 
agreement  went  to  such  place;  that  no  survey  was  made,  no  line  run,  or  any 
means  taken  to  ascertain  where  it  was;  whether  it  was  tiiree  miles  or  more 
from  Charles  river;  whether  Woodword  and  Saffrey  ever  run  the  line,  or 
whether  it  was  the  true  boundary  line  between  the  colonies,  according  to  their 
respective  charters.  That  Massachusetts  took  wrongful  possession  of  the  terri- 
tory in  question,  in  which  Rhode  Island  never  acquiesced,  and  to  which  she 
never  agreed ;  but  continued  to  assert  her  claim,  from  the  time  of  the  agreement 
to  the  filing  of  the  bill,  to  all  the  territory  embraced  in  her  charter,  and  sov- 
ereignty and  jurisdiction  within  and  over  it,  as  claimed  in  the  bill.  The  bill 
denies  that  any  line  was  ever  run  by  Woodword  and  Saffrey  in  1642;  avers 
that  th«  agreements  of  1710-11,  which  adopted  it,  were  unfair,  inequitable, 
executed  under  a  misrepresentation  and  mistake  as  to  material  facts;  that  the 
line  is  not  run  according  to  the  charters  of  the  colonies;  that  it  is  more  than 
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seven  miles  south  of  the  southernmost  part  of  Charles  river;  that  the  agree- 
ment was  made  without  the  assent  of  the  king;  that  Massachasetts  haaoon- 
tioued  to  hold  wrongful  possession  of  the  disputed  territory,  and  prevents  the 
exercise  of  the  rightful  jurisdiction  and  sovereignty  of  Rhode  Island  therein. 
The  prayer  of  the  bill  is  to  ascertain  and  establish  the  northern  boundary  be* 
tween  the  states,  that  the  rights  of  sovereignty  and  jurisdiction  be  restored  and 
confirmed  to  the  plaintiffs,  and  they  be  quieted  in  the  enjoyment  thereof,  and 
their  title;  and  for  other  and  further  relief. 

On  the  service  of  this  bill  on  the  governor  and  attorney-general  of  Massa- 
chusetts, agreeable  to  a  rule  of  this  court,  the  legislature  passed  a  resolution, 
authorizing  the  appearance  of  the  state  to  the  suit,  and  the  employment  of 
counsel,  by  the  governor,  to  defend  the  rights  of  the  state.  In  obedience  to  this 
resolution  the  governor,  after  reciting  it,  appointed  counsel  under  the  seal  of 
the  state,  to  appear  and  make  defense,  either  by  objecting  to  the  jurisdiction 
of  this  court,  or  by  plea,  answer  or  otherwise,  at  his  discretion,  as  he  should 
judge  most  proper. 

Under  this  authority  an  appearance  was  entered;  and  at  January  term  ^ 
plea  in  bar  of  the  plaintiff's  bill  was  filed,  in  which  it  was  averred  that,  in 
1642,  a  station  or  monument  was  erected  and  fixed  at  a  point  believed  to  be  on 
the  true  southern  boundary  line  of  Massachusetts,  and  a  line  continued  there* 
from  to  the  Connecticut  river,  westwardly;  which  station  or  monument  was 
well  known,  notorious,  and  has  ever  since  been  called  Woodword  and  Saffrey's 
station,  on  Wrentbam  Plains.  It  then  sets  up  the  agreement  of  1709,  and  sub- 
sequent proceedings  at  large;  avers  that  the  whole  merits  of  plaintiff's  case,  as 
set  forth  in  the  bill,  were  fully  heard,  tried  and  determined,  in  the  bearing  and 
by  the  judgment  of  the  Rhode  Island  commissioners ;  that  the  agreement  was 
fair,  legal  and  binding  between  the  parties;  that  it  was  a  valid  and  effectual 
settlement  of  the  matter  in  controversy,  without  cover,  fraud  or  misrepresen- 
tation, with  a  full  and  equal  knowledge  of  all  circumstances  by  both  parties. 
That  such  agreement  is  still  in  full  force,  no  way  waived,  abandoned  or  relin- 
quished, and  that  the  defendant  has  held,  possessed,  occupied  and  enjoyed  the 
land,  propriety  and  jurisdiction,  according  to  the  well  known  and  easily  discov- 
ered station  of  Woodword  and  Saffrej',  and  the  line  run  bj'^  them  therefrom, 
from  the  date  of  the  agreement  to  the  present  time,  without  hindrance  or 
molestation. 

The  plea  then  sets  forth  the  subsequent  agreement  of  the  two  colonies,  1717 
and  1718,  touching  their  boundaries  and  a  running  and  marking  thereof  by 
their  respective  commissioners  appointed  for  the  purpose  of  finally  settling  the 
controversy,  who,  in  1718,  agreed  that  the  stake  of  Woodword  and  Saffrey 
should  be  the  point  from  which  the  dividing  line  should  be  run,  and  be  forever 
the  boundary  between  the  two  governments,  notwithstanding  any  former  con- 
troversy or  claim.  That  this  agreement  was  recorded,  ratified  and  confirmed 
by  the  general  assembly  of  Rhode  Island;  that  no  false  representation  was 
made  to  their  commissioners;  that  the  agreement  was  concluded  fairly,  in 
good  faith,  with  full  and  equal  knowledge  by  the  respective  parties,  has  never 
been  annulled,  rescinded  or  abandoned,  and  was  in  pursuance  and  completion 
of  the  agreement  of  1709.  The  report  of  the  commissioners  is  then  set  out, 
stating  that  in  1719  they  run  and  marked  a  line  west  two  degrees  south  from 
the  stake  of  Woodword  and  Saffrey,  at  which  they  met,  as  the  boundary; 
which  report  was  approved  by  Rhode  Island  in  the  same  year.  The  plea  then 
makes  the  same  averment  as  to  these  proceedings  of  1717|  1718  and  1719^  as  it 
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did  in  relation  to  those  of  1709,  1710  and  1711;  pleads  both  agreements  and 
unmolested  possession  by  the  defendant  from  their  respeotive  dates  to  the 
present  time  as  a  bar  to  the  whole  bill,  and  against  any  other  or  farther  relief 
therein;  prays  the  judgment  of  the  oourt  whether  the  defendant  shall  make 
any  further  answer  to  the  bill,  and  to  be  dismissed. 

Then  the  defendant,  not  waiving  but  relying  on  his  plea,  by  way  of  answer 
and  in  support  of  the  plea  as  a  bar  to  the  bill,  avers  that  both  agreements  were 
a  valid  and  effectual  settlement  of  the  whole  matter  of  controversy  in  the  case 
as  is  insisted  on  in  the  plea.  To  this  plea  a  replication  was  put  in  but  after- 
wards withdrawn,  and  notice  given  that  the  cause  would  be  put  down  for 
bearing  on  the  plea;  the  cause  was  continued  at  the  last  term;  the  plaintiff 
gave  notice  that  he  should  at  this  term  move  to  amend  the  bill,  and  the  case  is 
now  before  us  for  consideration,  on  a  motion  by  the  defendant  to  dismiss  the 
bill  for  want  of  jurisdiction  in  the  cause. 

§  746.  Jurisdiction  defined. 

However  late  this  objection  has  been  made,  or  may  be  made  in  any  cause  in 
an  inferior  or  appellate  court  of  the  United  States,  it  must  be  considered  and 
decided  before  any  court  can  move  one  further  step  in  the  cause,  as  any  move- 
ment is  necessarily  the  exercise  of  jurisdiction.  Jurisdiction  is  the  power  to 
hear  and  determine  the  subject-matter  in  controversy  between  parties  to  a  suit, 
to  adjudicate  or  exercise  any  judicial  power  over  them;  the  question  is  whether 
on  the  case  before  a  court  their  action  is  judicial  or  extrajudicial,  with  or  with- 
out the  authority  of  law  to  render  a  judgment  or  decree  upon  the  rights  of 
the  litigant  parties.  If  the  law  confers  the  power  to  render  a  judgment  or 
decree,  then  the  court  has  jurisdiction;  what  shall  be  adjudged  or  decreed  be- 
tween the  parties,  and  with  which  is  the  right  of  the  case,  is  judicial  action,  by 
bearing  and  determining  it.    6  Pet.,  709;  4  Russ.,  415;  3  Pet.,  203-7. 

§  747.  The  question  of  Jurisdiction  ?nay  be  raised  in  the  United  States  courts 
by  a  simple  motion  to  dismiss. 

A  motion  to  dismiss  a  cause  pending  in  the  courts  of  the  United  States  is 
not  analogous  to  a  plea  to  the  jurisdiction  of  a  court  of  common  law  or  equity 
in  England;  there  the  superior  courts  have  a  general  jurisdiction  over  all  per- 
sons within  the  realm,  and  all  causes  of  action  between  them.  It  depends  on 
the  subject-matter  whether  the  jurisdiction  shall  be  exercised  by  a  court  of 
law  or  equity;  but  that  court  to  which  it  appropriately  belongs  can  act  judi- 
cially upon  the  party  and  the  subject  of  the  suit,  unless  it  shall  be  made 
apparent  to  the  court  that  the  judicial  determination  of  the  case  has  been 
withdrawn  from  the  court  of  general  jurisdiction  to  an  inferior  and  limited  one. 
It  is  a  necessary  presumption  that  the  court  of  general  jurisdiction  can  act 
upon  the  given  case  when  nothing  appears  to  the  contrary ;  hence  has  arisen 
the  rale  that  the  party  claiming  an  exemption  from  its  process  must  set  out  the 
reasons  by  a  special  plea  in  abatement,  and  show  that  some  inferior  court  of 
law  or  equity  has  the  exclusive  cognizance  of  the  case;  otherwise  the  superior 
conrt  must  proceed  in  virtue  of  its  general  jurisdiction.  This  rule  prevails 
both  at  law  and  in  equity.  1  Yes.  Sen.,  204;  2  Yes.  Sen.,  307;  Mit.,  183.  A 
motion  to  dismiss,  therefore,  cannot  be  entertained,  as  it  does  not  and  cannot 
disclose  a  case  of  exception ;  and  if  a  plea  in  abatement  is  put  in,  it  must  not 
only  make  out  the  exception,  but  point  to  the  particular  court  to  which  the 
case  belongs.  A  plaintiff  in  law  or  equity  is  not  to  be  driven  from  oourt  to 
ooort  by  such  pleas;  if  a  defendant  seeks  to  quash  a  writ  or  dismiss  a  bill  for 
sQch  cause,  he  must  give  the  plaintiff  a  better  one,  and  shall  never  put  in  a 
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second  plea  to  the  jarisdiction  of  that  court  to  which  he  has  driven  the  plaint- 
iff by  his  plea.  1  Yes.  Sen.,  208.  There  are  other  classes  of  cases  where  the 
objection  to  the  jarisdiction  is  of  a  different  natnre,  as  on  a  bill  in  chancery; 
that  the  sabject-matter  is  cognizable  only  by  the  king  in  council,  and  not  by 
any  judicial  power  (1  Yes.  Sen.,  445),  or  that  the  parties  defendant  cannot  be 
brought  before  any  municipal  conrt  on  account  of  their  sovereign  character 
and  the  nature  of  the  controversy  (as  1  Yes.  Jr.,  371,  387;  2  Yes.  Jr.,  56,  60); 
or  in  the  very  common  cases  which  present  the  question,  whether  the  cause 
properly  belongs  to  a  court  of  law  or  equity.  To  such  cases  a  plea  in  abate^ 
ment  would  not  be  applicable,  because  the  plaintiff  could  not  sue  in  an  inferior 
court;  the  objection  goes  to  a  denial  of  any  jurisdiction  of  a  municipal  court 
in  one  class  of  cases,  and  to  the  jurisdiction  of  any  court  of  equity  or  of  law 
in  the  other;  on  which  last,  the  court  decides  according  to  their  legal  discre- 
tion. An  objection  to  jurisdiction,  on  the  ground  of  exemption  from  tlie 
process  of  the  court  in  which  the  suit  is  brought,  or  the  manner  in  which  a 
defendant  is  brought  into  it,  is  waived  by  appearance  and  pleading  to  issue. 
10  Pet.,  473;  Toland  v.  Sprague,  12  Pet.,  300.  But  when  the  objection  goes 
to  the  power  of  the  court  over  the  parties,  or  the  subject-matter,  the  defendant 
need  not,  for  he  cannot,  give  the  plaintiff  a  better  writ  or  bill.  Where  no 
inferior  court  can  have  jarisdiction  of  a  case  in  law  or  equity,  the  ground  of 
the  objection  is  not  taken  by  plea  in  abatement,  as  an  exception  of  the  given 
case  from  the  otherwise  general  jurisdiction  of  the  court;  appearance  does  not 
cure  the  defect  of  judicial  power,  and  it  may  be  relied  on  by  plea,  answer, 
demurrer,  or  at  the  trial  or  hearing,  unless  it  goes  to  the  manner  of  bringing 
the  defendant  into  court,  which  is  waived  by  submission  to  the  process. 

As  a  denial  of  jurisdiction  over  the  sabject-matter  of  a  suit  between  parties 
within  the  realm,  over  which  and  whom  the  court  has  power  to  act,  cannot  be 
successful  in  an  English  court  of  general  jurisdiction;  a  motion  like  the  present 
could  not  be  sustained  consistently  with  the  principles  of  its  constitution^ 
But  as  this  court  is  one  of  limited  and  special  original  jurisdiction,  its  action 
must  be  confined  to  the  particular  cases,  controversies  and  parties  over  which 
the  constitution  and  laws  have  authorized  it  to  act;  any  proceeding  without 
the  limits  prescribed  is  coram  nan  judice^  and  its  action  a  nullity.  10  Pet^, 
474;  S.  P.,  4  Russ.,  416.  And  whether  the  want  or  excess  of  power  is 
objected  by  a  party,  or  is  apparent  to  the  court,  it  must  surcease  its  action,  or 
proceed  extrajudicially. 

§  748.  In  suits  between  two  states^  the  supreme  court  has  jurisdiction^  as  far  as 
ike  parties  are  concerned^  by  express  grant  in  the  constitution. 

Before  we  can  proceed  in  this  cause,  we  must,  therefore,  inquire  whether  we 
can  hear  and  determine  the  matters  in  controversy  between  the  parties,  who 
are  two  states  of  this  Union,  sovereign  within  their  respective  boundaries,  save 
that  portion  of  power  which  they  have  granted  to  the  federal  government,  and 
foreign  to  each  other  for  all  but  federal  purposes.  So  they  have  been  consid- 
ered by  this  court,  through  a  long  series  of  years  and  cases,  to  the  present 
term;  during  which,  in  the  case  of  The  Bank  of  the  United  States  v.  Daniel, 
12  Pet.,  32,  this  court  has  declared  this  to  be  a  fundamental  principle  of  the 
constitution ;  and  so  we  shall  consider  it  in  deciding  on  the  present  motion.  2 
Pet.,  590,  91. 

Those  states  in  their  highest  sovereign  capacity,  in  the  convention  of  the 
people  thereof,  on  whom,  by  the  Bevolution,  the  prerogative  of  the  erown  and 
the  transcendent  power  of  parliament  devolved,  in  a  plenitude  unimpaired  by 
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any  act,  and  controllable  by  no  anthority  (6  Wheat,  651 ;  8  Wheat,  584,  88), 
adopted  the  constitution,  by  which  they  respectively  made  to  the  United 
States  a  grant  of  judicial  power  over  controversies  between  two  or  more  states. 
By  the  constitution  it  was  ordained  that  this  judicial  power,  in  cases  where  a 
state  was  a  party,  should  be  exercised  by  this  court  as  one  of  original  juris- 
diction. The  states  waived  their  exemption  from  judicial  power  (6  Wheat, 
878,  80),  as  sovereigns  by  original  and  inherent  right,  by  their  own  grant  of 
its  exercise  over  themselves  in  such  cases,  but  which  they  would  not  grant  to 
any  inferior  tribunaL  By  this  grant  this  court  has  acquired  jurisdiction  over  the 
parties  in  this  cause,  by  their  own  consent  and  delegated  authority,  as  their 
agent  for  executing  the  judicial  power  of  the  United  States  in  the  cases  speci- 
fied. Massachusetts  has  appeared,  submitted  to  the  process  in  her  legislative 
capacity,  and  pleaded  in  bar  of  the  plaintiffs  action  certain  matters  on  which 
the  judgment  of  the  court  is  asked;  all  doubts  as  to  jurisdiction  over  the 
parties  are  thus  at  rest,  as  well  by  grant  of  power  by  the  people  as  the  sub- 
mission of  the  legislature  to  the  process,  and  calling  on  the  court  to  exercise 
its  jurisdiction  on  the  case  presented  by  the  bill,  plea  and  answer. 

§  749.  The  supreme  court  hae  juriediotion  in  oases  of  disputed  boundary  lo' 
tween  states.     Constitution  construed. 

Onr  next  inquiry  will  be  whether  we  have  jurisdiction  of  the  subject-mat- 
ters of  the  suit,  to  hear  and  determine  them.  That  it  is  a  controversy  between 
two  states  cannot  be  denied;  and  though  the  constitution  does  not,  in  terms, 
extend  the  judicial  power  to  all  controversies  between  two  or  more  states,  yet 
it  in  terras  excludes  none,  whatever  may  be  their  nature  or  subject  It  is, 
therefore,  a  question  of  construction,  whether  the  controversy  in  the  present 
case  is  within  the  grant  of  judicial  power.  The  solution  of  this  question  must 
necessarily  depend  on  the  words  of  the  constitution,  the  meaning  and  inten* 
tion  of  the  convention  which  framed  and  proposed  it  for  adoption  and  ratifica- 
tion to  the  conventions  of  the  people  of  and  in  the  several  states,  together 
with  a  reference  to  such  sources  of  judicial  information  as  are  resorted  to  by 
all  courts  in  construing  statutes,  and  to  which  this  court  has  always  resorted 
in  construing  the  constitution.  It  was  necessarily  left  to  the  legislative  power  to 
organize  the  supreme  court,  to  define  its  powers  consistently  with  the  constitu- 
tion as  to  its  original  jurisdiction,  and  to  distribute  the  residue  of  the  judicial 
power  between  this  and  the  inferior  courts,  which  it  was  bound  to  ordain  and 
establish,  defining  their  respective  powers,  whether  original  or  appellate,  by 
which  and  how  it  should  be  exercised.  In  obedience  to  the  injunction  of  the 
constitntion,  congress  exercised  their  power,  so  far  as  they  thought  it  necessary 
and  proper,  under  the  seventeenth  clause  of  the  eighth  section,  first  article,  for 
carrying  into  execution  the  powers  vested  by  the  constitution  in  the  judicial 
as  well  as  all  other  departments  and  officers  of  the  government  of  the  United 
States.  3  Wheat,  889.  No  department  could  organize  itself;  the  constitution 
provided  for  the  organization  of  the  legislative  power,  and  the  mode  of  its  ex- 
ercise, but  it  delineated  only  the  great  outlines  of  the  judicial  power  (1  Wheat, 
326;  4  Wheat,  407),  leaving  the  details  to  congress,  in  whom  was  vested,  by 
express  delegation,  the  power  to  pass  all  laws  necessary  and  proper  for  carry- 
ing into  execution  all  powers  except  their  own.  The  distribution  and  appro- 
priate exercise  of  the  judicial  power  must,  therefore,  be  made  by  laws  passed 
by  congress,  and  cannot  be  assumed  by  any  other  department;  else,  the  power 
being  concurrent  in  the  legislative  and  judicial  departments,  a  conflict  between 
them  would  be  probable,  if  not  unavoidable^  under  a  constitntion  of  govern- 
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ment  which  made  it  the  duty  of  the  judicial  power  to  decide  all  cases  in  law  or 
equity  arising  under  it,  or  laws  passed  and  treaties  made  by  its  authority. 

By  the  judiciary  act  of  1789  (1  Stat,  at  Large,  73)  the  judicial  system  of  the 
United  States  was  organized,  the  powers  of  the  different  courts  defined, 
brought  into  action,  and  the  manner  of  their  exercise  regulated.  The  thirteenth 
section  provided:  '^  That  the  supreme  court  shall  have  exclnsive  jurisdiction  of 
all  controversies  of  a  civil  nature,  where  a  state  is  a  party,  except  between  a 
state  and  its  citizens;  and  except  also  between  a  state  and  citizens  of  other 
states  or  aliens,  in  which  latter  case  it  shall  have  original  but  not  exclusive 
jurisdiction."     1  Story's  Laws,  59. 

The  power  of  congress  to  make  this  provision  for  carrying  into  execution  the 
judicial  power  in  such  cases  has  never  been,  and,  we  think,  cannot  be  ques- 
tioned; and,  taken  in  connection  with  the  constitution,  presents  the  great  ques- 
tion in  this  cause,  which  is  one  of  construction  appropriate  to  judicial  power, 
and  exclusively  of  judicial  cognizance,  till  the  legislative  power  acts  again  apon 
it.  Vide  3  Pet.,  203.  In  deciding  whether  the  present  case  is  embraced  or  ex- 
cluded by  the  constitution  and  judiciary,  act,  and  whether  it  is  a  case  of  lawful 
original  cognizance  by  this  court,  it  is  the  exercise  of  jurisdiction ;  for  it  most 
be  in  the  legal  discretion  of  the  court  to  retain  or  dismiss  the  bill  of  the  plaint- 
iffs. Act  as  we  may  feel  it  our  duty  to  do,  there  is  no  appeal  from  our  judg- 
ment, save  to  the  amending  power  of  the  constitution,  which  can  annul  not 
only  its  judgments,  but  the  court  itself.  So  that  the  true  question  is,  neces- 
sarily, whether  we  will  so  exercise  our  jurisdiction  as  to  give  a  judgment  on 
the  merits  of  the  case  as  presented  by  the  parties,  who  are  capable  of  suing  and 
being  sued  in  this  court,  in  law  or  equity,  according  to  the  nature  of  the  case 
and  controversy  between  the  respective  states.  This  court,  in  construing  the 
constitution  as  to  the  grants  of  powers  to  the  United  States,  and  the  restric- 
tions upon  the  states,  has  ever  held  that  an  exception  of  any  particular  case 
presupposes  that  those  which  are  not  excepted  are  embraced  within  the  grant 
or  prohibition,  and  have  laid  it  down  as  a  general  rule,  that,  where  no  exception 
is  made  in  terms,  none  will  be  made  by  mere  implication  or  construction. 
6  Wheat,  378;  8  Wheat.,  489,  490;  12  Wheat.,  438;  9  Wheat.,  20G,  207,  216. 

Then,  the  only  question  is  whether  this  case  comes  within  the  rule,  or  pre- 
sents an  exception,  according  to  the  principles  of  construction  adopted  and 
acted  on  by  this  court  in  cases  involving  the  exposition  of  the  constitution  and 
laws  of  the  United  States,  which  are  construed  as  other  instruments  granting 
power  or  property.  12  Wheat.,  437;  6  Pet.,  738,  740.  That  some  degree  of 
implication  must  be  given  to  words  is  a  proposition  of  universal  adoption;  im- 
plication is  but  another  term  for  meaning  and  intention,  apparent  in  the  writ- 
ing or  judicial  inspection:  "The  evident  consequence"  (1  Bl.  Com.,  250);  "or 
some  necessary  consequence  resulting  from  the  law  "  (2  Ves.  Sr.,  351) ;  or  the 
words  of  an  instrument,  in  the  construction  of  which  the  words,  the  subject, 
the  context,  the  intention  of  the  person  using  them,  are  all  to  be  taken  into 
view.  4  Wheat.,  415;  6  Pet,  739,  741.  Such  is  the  sense  in  which  the  com- 
mon expression  is  used  in  the  books:  "  Express  words  or  neoessary  implication," 
such  as  arise  on  the  words,  taken  in  connection  with  other  sources  of  constmo- 
tion ;  but  not  by  conjecture,  supposition,  or  mere  reasoning  on  the  meaning  or 
intention  of  the  writing.  All  rules  would  be  subverted  if  mere  extraneons 
matter  should  have  the  effect  of  interpreting  a  supreme  law  differently  from  its 
obvious  or  necessarily  to  be  implied  sense  {vide  9  Wheat.,  188,  etc.),  so  ap- 
parent as  to  overrule  the  words  used.    6  Wheat.,  380.    "  Oontroversies  between 
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two  or  more  states,"  ^*  all  controversies  of  a  civil  nature  where  a  state  is  a 
party,"  are  broad,  comprehensive  terms,  by  no  obvious  meaning  or  necessary 
implication  excluding  those  which  relate  to  the  title,  boundary,  jurisdiction  or 
sovereignty  of  a  state.    6  Wheat.,  378. 

The  judiciary  act  makes  certain  exceptions  which  apply  only  to  cases  of  pri- 
vate persons,  and  cannot  embrace  a'  case  of  state  against  state.    Established 
rules  forbid  the  extension  of  the  exception  to  such  cases,  if  they  are  of  a  civil   ' 
nature.    What,  then,  are  "controversies  of  a  civil  nature,"  between  state  and 
state,  or  more  than  two  states  1 

We  must  presume  that  congress  did  not  mean  to  exclude  from  our  jurisdic- 
tion those  controversies,  the  decision  of  which  the  states  had  confided  to  the 
judicial  power,  and  are  bound  to  give  to  the  constitution  and  laws  such  a  mean- 
ing as  will  make  them  harmonize,  unless  there  is  an  apparent  or  fairly  to  be 
implied  conflict  between  their  respective  provisions.  In  the  construction  of  the 
constitution  we  must  look  to  the  history  of  the  times,  and  examine  the  state  of 
things  existing  when  it  was  framed  and  adopted  (12  Wheat.,  354;  6  Wheat., 
416;  4  Pet.,  431-2),  to  ascertain  the  old  law,  the  mischief  and  the  remedy.  It 
is  a  part  of  the  public  history  of  the  United  States,  of  which  we  cannot  be 
judicially  ignorant,  that,  at  the  adoption  of  the  constitution,  there  were  existing 
controversies  between  eleven  states  respecting  their  boundaries,  which  arose 
under  their  respective  charters,  and  had  continued  from  the  first  settlement  of 
the  colonies.  New  Hampshire  and  New  York  contended  for  the  territory 
which  is  now  Vermont,  until  the  people  of  the  latter  assumed  by  their  own 
power  the  position  of  a  state,  and  settled  the  controversy  by  taking  to  them- 
selves the  disputed  territory,  as  the  rightful  sovereign  thereof.  Massachusetts 
and  Khode  Island  are  now  before  us;  Connecticut  claimed  part  of  Now  York 
and  Pennsylvania.  She  submitted  to  the  decree  of  the  council  of  Trenton, 
acting  pursuant  to  the  authority  of  the  confederation,  which  decided  that  Con- 
necticut had  not  the  jurisdiction;  but  she  claimed  the  right  of  soil  till  1800. 
New  Jersey  had  a  controversy  with  New  York,  which  was  before  this  court  in 
1832;  and  one  yet  subsists  between  New  Jersey  and  Delaware.  Maryland  and 
Virginia  were  contending  about  boundaries  in  1835,  when  a  suit  was  pending 
in  this  court;  and  the  dispute  is  yet  an  open  one.  Virginia  and  North  Caro- 
lina contended  for  boundary  till  1802;  and  the  remaining  states,  South  Caro- 
lina and  Georgia,  settled  their  boundary  in  the  April  preceding  the  meeting  of 
ihe  general  convention  which  framed  and  proposed  the  constitution.  1  Laws 
U.  S.,  466.  With  the  full  knowledge  that  there  were,  at  its  adoption,  not  only 
existing  controversies  between  two  states  singly,  but  between  one  state  and 
two  others,  we  find  the  words  of  the  constitution  applicable  to  this  state  of 
things,  '*  controversies  between  two  or  more  states."  It  is  not  known  that 
there  were  any  such  controversies  then  existing,  other  than  those  which  relate 
to  boundary;  and  it  would  be  a  most  forced  construction  to  hold  that  these 
were  excluded  from  judicial  cognizance,  and  that  it  was  to  be  confined  to  con- 
troversies to  arise  prospectively  on  other  subjects.  This  becomes  the  more  ap- 
parent when  we  consider  the  context  and  those  parts  of  the  constitution  which 
bear  directly  on  the  boundaries  of  states,  by  which  it  is  evident  that  there  re- 
mained no  power  in  the  contending  states  to  settle  a  controverted  boundary 
between  themselves,  as  states  competent  to  act  by  their  own  authority  on  the 
subject-matter,  or  in  any  department  of  the  government,  if  it  was  not  in  this  ' 

By  the  first  clause  of  the  tenth  section  of  the  first  article  of  the  constitution^ 
there  was  a  positive  prohibition  against  any  state  entering  into  "  any  treaty, 
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aHiauce  or  confederation;"  no  power  under  the  government  could  makemdi 
an  act  valid,  or  dispense  with  the  constitutional  prohibition.  In  the  next  clause 
is  a  prohibition  against  any  state  entering  "into  any  agreement  or  compact 
with  another  8tate>  or  with  a  foreign  power,  without  the  consent  of  congress, 
or  engaging  in  war,  unless  actually  invaded,  or  in  imminent  danger,  admitting 
of  no  delay."  By  this  surrender  of  the  power  which,  before  the  adoption  of 
the  constitution,  was  vested  in  every  state,  of  settling  these  contested  bound* 
aries,  as  in  the  plenitude  of  their  sovereignty  they  might,  they  could  settle 
them  neither  by  war,  or  in  peace  by  treaty,  compact  or  agreement,  without  the 
permission  of  the  new  legislative  power  which  the  states  brought  into  existence 
by  their  respective  and  several  grants  in  conventions  of  the  peopla  If  con* 
gress  consented,  then  the  states  were  in  this  respect  restored  to  their  original 
inherent  sovereignty ;  such  consent,  being  the  sole  limitation  imposed  by  the 
constitution,  when  given,  left  the  states  as  they  were  before,  as  held  by  this 
court  in  Poole  v.  Fleeger,  11  Pet,  209,  whereby  their  compacts  became  of  bind« 
ing  force,  and  finally  settled  the  boundary  between  them,  operating  with  the 
same  effect  as  a  treaty  between  sovereign  powers.  That  is,  that  the  boundaries 
so  established  and  fixed  by  compact  between  nations,  become  conclusive  upon 
all  the  subjects  and  citizens  thereof,  and  bind  their  rights,  and  are  to  be  treated, 
to  all  intents  and  purposes,  as  the  true  real  boundaries.  11  Pet,  209;  S.  P.,  1 
Yes.  Sr.,  448-9;  12  Wheat,  634.  The  construction  of  such  compact  is  a  judi* 
cial  question,  and  was  so  considered  by  this  court  in  the  Lessee  of  Irvine  v. 
Sims,  3  Dal.,  425-54;  and  in  Marlatt  v.  Silk,  11  Pet,  2,  18;  Burton  v.  Will- 
iams, 3  Wheat,  529-33,  etc. 

In  looking  to  the  practical  construction  of  this  clause  of  the  constitution,  re- 
lating to  agreements  and  compacts  by  the  states,  in  submitting  those  which, 
relate  to  boundaries  to  congress  for  its  consent,  its  giving  its  consent,  and  the 
action  of  this  court  upon  them,  it  is  most  manifest  that,  by  universal  consent 
and  action,  the  words  ^'agreement"  and  ''com pact"  are  construed  to  include 
those  which  relate  to  boundary,  yet  that  word  boundary  is  not  used.  No  one 
has  ever  imagined  that  compacts  of  boundary  were  excluded  because  not  ex- 
pressly named ;  on  the  contrary,  they  are  held  by  the  states,  congress  and  tbia 
court,  to  be  included  by  necessary  implication;  the  evident  consequence  result- 
ing from  their  known  object,  subject-matter,  the  context  and  historical  refer- 
ence to  the  state  of  the  times  and  country.  No  such  exception  has  been 
thought  of,  as  it  would  render  the  clause  a  perfect  nullity  for  all  practical  pur- 
poses; especially  the  one  evidently  intended  by  the  constitution  in  giving  to 
congress  the  power  of  dissenting  to  such  compacts.  Not  to  prevent  the  states 
from  settling  their  own  boundaries,  so  far  as  merely  affected  their  relations  to 
each  other,  but  to  guard  against  the  derangement  of  their  federal  relations  with 
the  other  states  of  the  Union  and  the  federal  government,  which  might  be 
injuriously  affected  if  the  contracting  states  might  act  upon  their  boundaries  at 
their  pleasure. 

Every  reason  which  has  led  to  this  construction  applies  with  equal  force  to 
the  clause  granting  to  the  judicial  power  jurisdiction  over  controversies  between 
states,  as  to  that  clause  which  relates  to  compacts  and  agreements;  we  cannot 
make  an  exception  of  controversies  relating  to  boundaries,  without  applying 
the  same  rule  to  compacts  for  settling  them,  nor  refuse  to  include  them  within 
one  general  term  when  they  have  uniformly  been  included  in  another.  Con- 
troversies about  boundary  are  more  serious  in  their  consequences  upon  the 
contending  states  and  their  relations  to  the  Union  and  governments,  than  com- 
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pilcts  and  agreements.  If  the  constitution  bas  given  to  no  department  the 
power  to  settle  them,  they  mnst  remain  interminable;  and  as  the  large  and 
powerful  states  can  take  possession  to  the  extent  of  their  claim,  and  the  small 
and  weak  ones  must  acquiesce  and  submit  to  physical  power,  the  possession 
of  the  large  state  must  consequently  be  peaceable  and  uninterrupted ;  prescrip- 
tion will  be  asserted,  and  whatever  may  be  the  right  and  justice  of  the  contro- 
versy, there  can  be  no  remedy,  though  just  rights  may  be  violated.  Bound 
band  and  foot  by  the  prohibitions  of  the  constitution,  a  complaining  state  can 
neither  treat,  agree  or  fight  with  its  adversary  without  the  consent  of  congress; 
a  resort  to  the  judicial  power  is  the  only  means  left  for  legally  adjusting  or 
persuading  a  state  which  has  possession  of  disputed  territory,  to  enter  into  an 
agreement  or  compact  relating  to  a  controverted  boundary.  Few,  if  any,  will  be 
made,  when  it  is  left  to  the  pleasure  of  th«  state  in  possession;  but  when  it  is 
known  that  some  tribunal  can  decide  on  the  right,  it  is  most  probable  that  con* 
troversies  will  be  settled  by  compact. 

There  can  be  but  two  tribunals  under  the  constitution  who  can  act  on  the 
boundaries  of  states — the  legislative  or  the  judicial  power;  the  former  is  limited 
in  express  terms  to  assent  or  dissent,  where  a  compact  or  agreement  is  referred 
to  them  by  the  states;  and  as  the  latter  can  be  exercised  only  by  this  court 
when  a  state  is  a  party,  the  power  is  here,  or  it  cannot  exist.  For  these  rea- 
sons we  cannot  be  persuaded  that  it  could  have  been  intended  to  provide  only 
for  the  settlement  of  boundaries  when  states  could  agree,  and  to  altogether 
withhold  the  power  to  decide  controversies  on  which  the  states  could  not  agree, 
and  presented  the  most  imperious  call  for  speedy  settlement. 

There  is  another  clause  in  the  constitution  which  bears  on  this  question. 
The  judicial  power  extends  to  **  controversies  between  citizens  of  different 
states,"  ^'  between  citizens  of  the  same  state  claiming  lands  under  grants  of 
different  states."  We  cannot  but  know,  judicially,  that  the  latter  classes  of 
eases  must  necessarily  arise  on  boundary,  and  that  few,  if  any,  ever  arise  from 
any  other  source.  If  there  is  a  compact  between  the  states,  it  settles  the  line 
of  original  right;  it  is  the  law  of  the  case  binding  on  the  states  and  its  citi- 
zens, as  fully  as  if  it  had  been  never  contested ;  if  there  is  no  compact,  then 
the  controversy  mnst  be  settled  by  adjudging  where  the  line  of  boundary  ought 
to  be,  by  the  laws  and  rules  appropriate  to  the  case.  6  Wheat.,  393;  2  Pet, 
800.  It  is  not  recollected  that  any  such  cases  have  ever  arisen  *'  between  citi- 
zens of  the  same  state,"  as  the  judiciary  acts  have  made  no  provision  for  this 
exercise  of  this  undoubted  constitutional  jurisdiction;  and  it  is  not  necessary 
for  the  decision  of  this  cause,  to  inquire  whether  a  law  is  necessary  for  this 
purpose.  But  for  the  other  class  of  cases,  "  controversies  between  citizens  of 
different  states,"  the  eleventh  section  of  the  judiciary  act  makes  provision ; 
and  the  circuit  courts  in  their  original,  and  this  court  in  its  appellate,  jurisdic- 
tion, have  decided  on  the  boundaries  of  the  states,  under  whom  the  parties  re- 
spectively claim,  whether  there  has  been  a  compact  or  not.  The  jurisdiction 
of  the  circuit  court  in  such  cases  was  distinctly  and  expressly  asserted  by  this 
court  as  early  as  1799,  in  Fowler  v.  Lindsey,  3  Dal.,  411, 12  (§§  757-759,  infra)] 
8.  P.,  5  Pet.,  290.  In  Handly  v.  Anthony,  5  Wheat.,  374,  the  circuit  court  of 
Kentucky  decided  on  the  boundary  between  that  state  and  Indiana,  in  an  eject- 
ment between  these  parties,  and  their  judgment  was  affirmed  by  this  court. 
5  Wheat,  375;  8  id.,  212-18;  S.  P.,  Harcourt  v.  Gaillard,  12  id.,  523.  When 
the  boundaries  of  states  can  be  thus  decided  collaterally  in  suits  between  indi- 
viduals, we  cannot,  by  any  just  rule  of  interpretation,  declare  that  this  court 
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cannot  adjudicate  on  the  qaestion  of  boundary,  when  it  is  presented  directly 
in  a  controversy  between  two  or  more  states,  and  is  the  only  point  in  the 
cause. 

§  760.  mode  of  adjusting  boundary  disputes  under  the  confederation. 

There  is  yet  another  source  of  reference  from  which  to  ascertain  the  true 
construction  of  the  constitution.  By  the  ninth  article  of  the  confederation 
adopted  by  the  legislatures  of  the  several  states,  it  is  provided  ^'  that  the  United 
States,  in  congress  assembled,  shall  also  be  the  last  resort  on  appeal  in  all  dis- 
putes and  differences  now  subsisting,  or  which  may  hereafter  arise,  between 
two  or  more  states  concerning  boundary,  jurisdiction,  or  any  other  cause  what- 
ever." It  directed  the  appointment  of  a  tribunal  whose  judgment  should  be 
final  and  conclusive.  It  also  gave  to  congress  power  to  appoint  a  judicial  tri- 
bunal to  decide  on  a  petition  of  either  of  the  parties  claiming  land  under 
grants  of  two  or  more  states  who  had  adjusted  their  boundaries,  bat  had  pre- 
viously made  the  grants  on  which  the  controversy  arose.  One  of  the  most  cry- 
ing evils  of  the  confederation  was  that  it  created  no  judicial  power  without 
the  action  of  congress,  and  confined  the  power  of  that  body  to  the  appoint- 
ment of  courts  for  the  trial  of  piracies  and  felonies  committed  on  the  high 
seas,  for  determining  finally  on  appeal  in  all  cases  of  captures,  and  for  the  ad- 
justment of  the  controversies  before  referred  to.  Yet,  defective  as  was  the 
confederation  in  other  respects,  there  was  full  power  to  finally  settle  contro- 
verted boundaries  in  the  two  cases,  by  an  appeal  by  a  state  or  petition  of  one 
of  its  citizens.  This  power  was  given  from  the  universal  conviction  of  its 
necessity,  in  order  to  pi*eserve  harmony  among  the  confederated  states,  even 
during  the  pressure  of  the  Revolution.  If,  in  this  state  of  things,  it  was  deemed 
indispensable  to  create  a  special  judicial  power  for  the  sole  and  express  purpose 
of  finally  settling  all  disputes  concerning  boundary,  arise  how  they  might, 
when  this  power  was  plenary,  its  judgment  conclusive  on  the  right,  while  the 
other  powers  delegated  to  congress  were  mere  shadowy  forms,  one  conclusion 
at  least  is  inevitable:  That  the  constitution,  which  emanated  directly  from  the 
people  in  conventions  in  the  several  states,  could  not  have  been  intended  to 
give  to  the  judicial  power  a  less  extended  jurisdiction,  or  less  efficient  means  of 
final  action,  than  the  articles  of  confederation  adopted  by  the  mere  legislative 
power  of  the  states  had  given  to  a  special  tribunal  appointed  by  congress, 
whose  members  were  the  mere  creatures  and  representatives  of  state  legisla- 
tures, appointed  by  them  without  any  action  by  the  people  of  the  state.  This 
court  exists  by  a  direct  grant  from  the  people  of  their  judicial  power;  it  is  ex- 
ercised by  their  authority,  as  their  agent  selected  by  themselves,  for  the  pur- 
poses specified;  the  people  of  the  states,  as  they  respectively  became  parties  to 
the  constitution,  gave  to  the  judicial  power  of  the  United  States  jurisdiction 
over  themselves,  controversies  between  states,  between  citizens  of  the  same  or 
different  states  claiming  lands  under  their  conflicting  grants  within  disputed 
territory.  No  fact  was  more  prominent  in  our  history,  none  could  have  been 
more  strongly  impressed  on  the  members  of  the  general  and  state  conventions, 
than  that  contests  for  the  vacant  lands  of  the  crown  long  Ihreatened  the  dis- 
solution of  the  confederation  which  existed  practically  and  by  common  con- 
sent from  1774  to  1781,  when,  after  five  years  of  discussion,  it  was  ratified  by 
the  legislatures  of  all  the  states.  This  court  has  attested  the  fact.  6  Crancb, 
142;  5  Wheat.,  376.  Similar  danger  was  imminent  from  controversies  about 
boundaries  between  the  states  till  provision  was  made  for  their  decision,  with 
a  proviso  ^'  that  no  state  should  be  deprived  of  territory  for  the  benefit  of  the 
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United  States."  1  Laws  U.  S.,  17.  These  two  provisions,  taken  in  connection, 
pat  an  end  to  any  fears  of  convalsion  by  the  contests  of  states  about  bound- 
ary and  jurisdiction,  when  any  state  could,  by  appeal,  bring  the  powers  of 
congress  and  a  judicial  tribunal  into  activity,  and  the  United  States  could  not 
take  any  vacant  land  within  the  boundary  of  a  state.  Hence  resulted  the 
principles  laid  down  by  this  court  in  Harcourt  and  Oaillard,  12  Wheat.,  526, 
that  the  boundaries  of  the  United  States  were  the  external  boundaries  of  the 
several  states,  and  that  the  United  States  did  not  acquire  any  territory  by  the 
treaty  of  peace  in  1783  (8  Stats,  at  Large,  80). 

Yet,  though  this  express  provision  was  made  to  settle  controverted  bound- 
aries by  judicial  power,  congress  had  no  supervision  over  compacts  and  agree- 
ments between  states  as  to  boundary,  save  on  grants  made  before  the  compact; 
the  states  did  and  could  so  settle  them  without  the  consent  of  congress,  to  whom, 
as  no  express  power  on  or  over  the  subject  of  such  compacts  was  delegated, 
their  dissent  could  not  invalidate  them^  Such  was  the  law  of  the  confederacy 
during  a  common  war,  when  external  danger  could  not  suppress  the  danger  of 
dissolution  from  internal  dissensions;  when,  owing  to  the  imbecihty  of  con- 
gress, the  powers  of  the  states  being  reserved  for  legislative  and  judicial  pur- 
poses, and  the  utter  want  of  power  in  the  United  States  to  act  directly  on  the 
people  of  the  states,  on  the  rights  of  the  states  (except  those  in  controversy 
between  them),  or  the  subject-matters  on  which  they  had  delegated  but  mere 
shadowy  jurisdiction,  a  radical  change  of  government  became  necessary.  The 
constitution  which  superseded  the  articles  of  confederation  erected  a  new  gov- 
ernment, organized  it  into  distinct  departments,  assigning  to  each  its  appropri- 
ate powers,  and  to  congress  the  power  to  pass  laws  for  carrying  into  execution 
the  powers  granted  to  each,  so  that  the  laws  of  the  Union  could  be  enforced 
by  its  own  authority,  upon  all  persons  and  subject-matters  over  which  jurisdic- 
tion was  granted  to  any  department  or  oflScerof  the  government  of  the  United 
States.  It  was  to  operate  in  a  time  of  peace  with  foreign  powers,  when  foreign 
pressure  was  not  in  itself  some  bond  of  union  between  the  states,  and  danger 
from  domestic  sources  might  be  imminent;  to  extend  the  legislative,  executive 
and  judicial  power  alike  over  persons  and  states,  on  the  enumerated  subjects  by 
their  own  grants.  The  states  submitted  to  its  exercise,  waived  their  sover- 
eignty, and  agreed  to  come  to  this  court  to  settle  their  controversies  with  each 
other,  excepting  none  in  terms.  So  they  had  agreed  by  the  confederation;  not 
only  not  excepting,  but  in  express  terms  including,  all  disputes  and  differences 
whatever. 

In  the  front  of  the  constitution  is  a  declaration  by  the  sovereign  power  from 
which  it  emanated,  that  it  was  ordained  ^'  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquillity,"  etc.  Whether  it  was  best 
calculated  to  effect  these  objects  by  making  the  judicial  power  utterly  incom- 
petent to  exercise  a  jurisdiction  expressly  delegated  to  the  old  congress  and  its 
constituted  court,  over  states  and  their  boundaries,  in  the  plenitude  of  absolute 
power,  yet  granted  only  by  the  legislative  power  of  the  several  states;  or 
whether  the  powers  granted  to  this  court  by  the  people  of  all  the  states  ought, 
by  mere  construction  and  implication,  to  be  held  inefficient  for  the  objects  of 
its  creation,  and  not  capable  of  "establishing  justice"  between  two  or  more 
states,  are  the  direct  questions  before  us  for  consideration.  Without  going 
further  into  any  general  consideration  on  the  subject,  there  is  one  which  cannot 
be  overlooked,  and  is  imperious  in  its  results.  Under  the  confederation,  the 
states  were  free  to  settle  their  controversies  of  any  kind  whatever  by  compact 
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or  agreement;  under  the  oonstitation  they  oan  enter  into  none  without  the 
consent  of  congress,  in  the  exercise  of  its  political  power;  thus  making  an  ami- 
cable adjustment  a  political  matter  for  the  concurring  determination  of  the 
states  and  congress,  and  its  construction  a  matter  of  judicial  cognizance  by  any 
court  to  which  the  appropriate  resort  may  be  had  by  the  judiciary  act. 

This  has  uniformly  been  done  in  the  courts  of  the  states  and  Union;  no  one 
has  ever  deemed  such  an  exercise  of  power  to  be  extrajudicial,  or  a  case  which 
called  for  it  to  be  coram  non  judice.  When,  therefore,  the  court  judicially  in- 
spects the  articles  of  confederation,  the  preamble  to  the  constitution,  together 
with  the  surrender  by  the  states  of  all  power  to  settle  their  contested  bound- 
aries, with  the  express  grant  of  original  jurisdiction  to  this  court,  we  feel  not 
only  authorized,  but  bound  to  declare  that  it  is  capable  of  applying  its  judicial 
power,  to  this  extent  at  least:  1.  To  act  as  the  tribunal  substituted  by  the 
constitution  in  place  of  that  which  existed  at  the  time  of  its  adoption,  on  the 
same  controversies  and  to  a  like  effect.  2.  As  the  substitute  of  the  contending 
states,  by  their  own  grant,  made  in  their  most  sovereign  capacity,  conferring 
that  pre-existing  power,  in  relation  to  their  own  boundaries,  which  they  had  not 
surrendered  to  the  legislative  department;  thus  separating  the  exercise  of  polit- 
ical from  judicial  power,  and  defining  each. 

There  is  but  one  power  in  this  Union  paramount  to  that  by  which,  in  oar 
opinion,  this  jurisdiction  has  been  granted,  and  must  be  brought  into  action  if 
it  can.  That  power  has  been  exerted  in  the  eleventh  amendment;  but  while  it 
took  from  this  court  all  jurisdiction,  past,  present  and  future  (3  DalL,  382),  of 
all  controversies  between  states  and  individuals,  it  left  its  exercise  over  those 
between  states  as  free  as  it  had  been  befora  This,  too,  with  the  full  view  of 
the  decisions  of  this  court,  and  the  act  of  1789,  giving  it  exclusive  jurisdiction 
of  all  controversies  of  a  civil  nature,  where  a  state  is  a  party;  and  there  can  be 
no  subject  on  which  the  judicial  power  can  act  with  a  more  direct  and  cer- 
tain tendency,  to  effectuate  the  great  objects  of  its  institution,  than  the 
one  before  us.  If  we  cannot  ^^ establish  justice"  between  these  litigant  states 
as  the  tribunal  to  which  they  have  both  submitted  the  adjudication  of  their 
respective  controversies,  it  will  be  a  source  of  deep  regret  to  all  who  are  desir- 
ous that  each  department  of  the  government  of  the  Union  should  have  the 
capacity  of  acting  within  its  appropriate  orbit,  as  the  instrument  appointed  by 
the  constitution  so  to  execute  its  agency  as  to  make  this  bond  of  union  between 
the  states  more  perfect,  and  thereby  enforce  the  domestic  tranquillity  of  each 
and  all. 

Being  thus  fully  convinced  that  we  have  an  undoubted  jurisdiction  of  this 
cause,  as  far  as  we  have  proceeded  in  examining  whether,  by  a  true  and  just 
construction  of  the  constitution  and  laws,  it  is  included  or  excluded,  in  the 
grant  of  judicial  power,  for  any  purpose,  we  now  proceed  to  inquire  how  that 
jurisdiction  shall  be  exerted;  whether  to  retain  or  dismiss  the  complainant's 
bill.  This  depends  on  our  jurisdiction  over  any  of  the  matters  on  which  the 
plaintiff  asks  our  interposition.  If  there  is  any  one  subject  on  which  we  can 
act,  the  bill  must  be  retained;  so  that  the  true  inquiry  is  not  as  to  the  extent, 
but  the  existence  of  any  jurisdiction.     1  Yes.  Sen.,  203,  205;  2  id.,  356. 

The  bill  prays,  1.  For  the  ascertaining  and  establishing  the  boundary  line 
between  the  states,  by  the  order  of  this  court.  2.  That  the  right  of  jurisdic- 
tion and  sovereignty  of  the  plaintiff  to  the  disputed  territory  may  be  restored 
to  her,  and  she  be  quieted  in  the  enjoyment  thereof  and  her  title  thereto;  and 
for  further  relief.    If  we  can  decree  any  relief  specially  called  for,  or  any 
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Other  relief,  consistently  with  the  specific  prayer,  we  mast  proceed  in  the 
cause.     10  Pet.,  228;  8  Pet.,  536. 

The  first  prayer  is  to  ascertain  and  establish  a  boundary.  Having  expressed 
our  opinion  that  the  subject  of  boundary  is  within  our  jurisdiction,  we  must  ex* 
eroise  it  to  some  extent,  and  on  some  matter  connected  with  or  dependent 
upon  it,  and  as  the  bill  is  on  the  equity  side  of  the  court,  it  must  be  done  ac- 
cording to  the  principles  and  usages  of  a  court  of  equity. 

In  the  bill  are  set  forth  various  charters  from  the  crown,  from  1621  to  1691, 
and  sundry  proceedings  by  the  grantees  and  the  crown  in  relation  thereto; 
also  agreements  between  the  parties  as  colonies  and  states,  for  adjusting  their 
boundaries,  and  the  proceedings  of  their  respective  legislatures  and  commis- 
sioners in  relation  thereto,  from  1709  to  1818.  The  plaintiff  relies  on  the  char- 
ters of  the  two  colonies  as  the  rule  by  which  to  settle  the  boundary ;  on  the 
continued  assertion  of  her  rights,  as  well  by  the  charter  as  her  previous  pur- 
chase from  the  Indians;  denying  altogether  the  validity  of  the  agreements  and 
subsequent  proceedings;  averring  that  they  were  made  under  misrepresentation 
and  mistake  as  to  material  facts.  On  the  other  hand  the  defendant  pleads  the 
agreements  as  a  bar;  that  they  are  binding  and  have  been  ratified  by  the 
plaintiff;  so  that  the  plaintiff  rests  his  case  on  a  qu^tion  of  original  boundary, 
unaffected  by  any  agreement;  the  defendant  rests  on  the  agreements  without 
regard  to  the  original  charter  boundaries.  One  asking  us  to  annul,  the  other 
to  enforce,  the  agreements;  one  averring  continual  claim,  the  other  setting  up 
the  quiet,  unmolested  possession  for  more  than  a  century,  in  strict  conformity 
to  and  by  the  line  in  the  agreements.  Our  first  inquiry,  then,  must  be  as  to 
our  power  to  settle  the  boundary ;  in  other  words,  to  decide  what  portion  of 
the  territory  in  dispute  belongs  to  tbe  one  state  or  the  other,  according  to  the 
line  which  is  their  common  boundary.  There  is  not  in  fact,  nor  by  any  law 
can  be,  any  territory  which  does  not  belong  to  one  or  the  other  stato;  so  that 
the  only  question  is,  to  which  the  territory  belongs.  This  must  depend  on  tbe 
right  by  which  each  state  claims  the  territory  in  question.  Both  claim  under 
grants  of  contiguous  territory  hy  the  king,  in  whom  was  the  absolute  propriety 
and  full  dominion  in  and  over  it.  9  Pet.,  745  to  748;  8  Wheat.,  595.  The  line 
drawn  or  pointed  out  in  his  grant  is  therefore  that  which  is  designated  in  the 
two  charters  as  the  common  boundary  of  both.    5  Wheat.,  375. 

The  locality  of  that  line  is  matter  of  fact,  and  when  ascertained  separates  the 
territory  of  one  from  the  other;  for  neither  state  can  have  any  right  beyond  its 
territorial  boundary.  It  follows,  that  when  a  place  is  within  the  boundary  it 
is  a  part  of  the  territory  of  a  state;  title,  jurisdiction  and  sovereignty  are  in- 
separable incidents,  and  remain  so  till  the  state  makes  some  cession.  The  plain 
language  of  this  court  in  The  United  States  v.  Bevans,  3  Wheat.,  386  et  aeq.^ 
saves  the  necessity  of  any  reasoning  on  this  subject.  The  question  is  put  by 
the  court,  **  What,  then,  is  the  extent  of  jurisdiction  which  a  state  possesses? " 
*' We  answer,  without  hesitation,  the  jurisdiction  of  a  state  is  co-extensive  with 
its  territory,  co-extensive  with  its  legislative  power.  The  place  described  is 
unquestionably  within  the  original  territory  of  Massachusetts.  It  is,  then, 
within  the  jurisdiction  of  Massachusetts,  unless  that  jurisdiction  has  been 
ceded  to  ("  by  *')  the  United  States.  Id.,  387."  "  A  cession  of  territory  is  es- 
sentially a  cession  of  jurisdiction.  Id.,  388.  Still,  the  general  jurisdiction 
over  the  place,  subject  to  this  grant  of  power  (to  the  United  States),  ad- 
heres to  the  territory  as  a  portion  of  sovereignty  not  yet  given  away."    Id.,  389. 

This  principle  is  embodied  in  the  sixteenth  clause  of  the  eighth  section,  first 
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article  of  the  constltotion,  relative  to  this  district;  forts,  arsenals,  dock-yards, 
magazines;  and  uniformly  applied  to  all  acquisitions  of  territory  by  the  United 
States,  in  virtue  of  cessions  by  particular  states  or  foreign  nations.  6  Wheat., 
384;  5  Wheat,  375;  3  Wheat.,  388,  89;  2  Pet.,  800,  etc.  Title,  jurisdiction, 
«overeignty,  are  therefore  dependent  questions,  necessarily  settled  when  bound- 
ary is  ascertained,  which  being  the  line  of  territory,  is  the  line  of  power  over 
it;  so  that,  great  as  questions  of  jurisdiction  and  sovereignty  may  be,  they  de- 
pend in  this  case  on  two  simple  facts.  1.  Where  is  the  southernmost  point  of 
Charles  river?  3.  Where  is  the  point,  three  English  miles  in  a  south  line, ' 
drawn  from  it?  When  these  points  are  ascertained,  wbieh  by  the  terms  are 
those  called  for  in  both  charters,  then  an  east  and  west  line  from  the  second 
point  is  necessarily  the  boundary  between  the  two  states,  if  the  charters  gov- 
ern it. 

If  this  court  can,  in  a  case  of  original  jurisdiction,  where  both  parties  ap- 
pear, and  the  plaintiff  rests  his  case  on  these  facts,  proceed  to  ascertain  them, 
there  must  be  an  end  of  this  cause  when  they  are  ascertained,  if  the  issne  be- 
tween them  is  upon  original  right  by  the  charter  boundaries.  We  think  it 
does  not  require  reason  or  precedent  to  show  that  we  may  ascertain  facts  with 
or  without  a  jury,  at  our  discretion,  as  the  circuit  courts  and  all  others  do,  in 
the  ordinary  course  of  equity;  our  power  to  examine  the  evidence  in  the  cause, 
and  thereby  ascertain  a  fact,  cannot  depend  on  its  e£Fects,  however  important 
in  their  consequences.  Whether  the  sovereignty  of  the  United  States,  of  a 
state,  or  the  property  of  an  individual,  depends  on  the  locality  of  a  tree,  a 
stone,  or  water-course;  whether  the  right  depends  on  a  charter,  treaty,  cession, 
compact,  or  a  common  deed, —  the  right  is  to  territory  great  or  small  in  extent, 
and  power  over  it,  either  of  government  or  private  property;  the  title  of  a 
state  is  sovereignty,  full  and  absolute  dominion  (2  Pet.,  300,  301);  the  title  of 
an  individual,  such  as  the  state  makes  it  by  its  grant  and  law. 

No  court  acts  diflferently  in  deciding  on  boundary  between  states  than  on 
lines  between  separate  tracts  of  land;  if  there  is  uncertainty  where  the  line  is^ 
if  there  is  a  confusion  of  boundaries  by  the  nature  of  interlocking  grants,  the 
obliteration  of  marks,  the  intermixing  of  possession  under  difFerent  proprietors, 
the  effects  of  accident,  fraud  or  time,  or  other  kindred  causes,  it  is  a  case  ap- 
propriate to  equity.  An  issue  at  law  is  directed,  a  commission  of  boundary 
awarded ;  or,  if  the  court  are  satisfied  without  either,  they  decree  what  and 
where  the  boundary  of  a  farm,  a  manor,  province  or  a  state  is  and  shall  be. 
When  no  other  matter  affects  a  boundary,  a  decree  settles  it  as  having  been  by 
original  right  at  the  place  decreed ;  in  the  same  manner  as  has  been  stated 
where  it  is  settled  by  treaty  or  compact;  all  dependent  rights  are  settled  when 
boundary  is.  1  Ves.,  448-450.  If,  therefore,  there  was  an  issue  in  this  case  on 
the  locality  of  the  point  three  miles  south  of  the  southernmost  point  of  Charles 
river,  we  should  be  competent  to  decide  it,  and  decree  where  the  boundary 
between  the  states  was  in  1629,  and  1663,  at  the  dates  of  their  respective  char- 
ters. 

On  these  principles  it  becomes  unnecessary  to  decide  on  the  remaining 
prayers  of  the  bill ;  if  we  grant  the  first,  and  settle  boundary,  the  others  fol- 
low; and  if  the  plaintiff  obtains  relief  as  to  that,  he  wants  no  other.  The 
established  forms  of  such  decrees  extend  to  everything  in  manner  or  way  nec- 
essary to  the  final  establishment  of  the  boundary  as  the  true  line  of  right  and 
power  between  the  parties.  This,  however,  is  not  a  case  where  there  is  an 
issue  on  original  boundary;  the  defendant  does  not  rest  on  that  fact,  bot  puts 
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in  a  plea  setting  ap  an  agreement  or  compact  of  boundary  between  the  parties 
while  colonies,  and  the  actual  establishment  of  a  line  agreed  on,  run,  marked 
and  ratified  by  both  colonies,  long  possession,  and  a  right  by  prescription  to  all 
the  territory  north  of  such  line.  This  presents  a  case  of  an  agreement,  on  one 
side,  alleged  to  be  conclusive  upon  every  matter  complained  of  in  the  bill;  on 
the  other,  to  be  invalid  for  the  reasons  alleged.  If  this  matter  of  the  plea  is  suffi- 
cient in  law,  and  true  in  fact,  it  ends  the  catise;  if  not  so  in  both  respects,  then 
the  parties  are  thrown  back  on  their  original  rights,  according  to  their  respect- 
ive claims  to  the  territory  in  question  by  charters  or  purchase  from  the  Indians. 
If,  then,  we  can  act  at  all  on  the  case,  we  must,  on  this  state  of  the  pleadings, 
decide  on  the  legal  sufficiency  of  the  plea,  if  true,  as  on  a  demurrer  to  it;  next, 
OD  the  truth  of  its  averments;  and  then  decide  whether  it  bars  the  complaint 
of  the  plaintiff  and  all  relief;  if  it  does  not,  then  we  must  ascertain  the  fact 
on  which  the  whole  controversy  turns.  In  the  first  aspect  of  the  case  it  pre- 
aeots  a  question  of  the  most  common  and  undoubted  jurisdiction  of  a  court  of 
equity;  an  agreement  which  the  defendant  sets  up  as  conclusive  to  bar  all 
relief,  and  the  plaintiff  asks  to  be  declared  void,  on  grounds  of  the  most  clear 
and  appropriate  cognizance  in  equity,  and  not  cognizable  in  a  court  of  law.  A 
false  representation  made  by  one  party,  confided  in  by  the  other,  as  to  a  fact 
on  which  the  whole  cause  depends,  the  execution  of  the  agreement,  and  all 
proceedings  under  it,  founded  on  a  mistaken  belief  of  the  truth  of  the  fact 
represented.  We  must,  therefore,  do  something  in  the  cause,  unless  the  de- 
fendants have,  in  their  objections,  made  out  this  to  be  an  exception  to  the 
usual  course  of  equity  in  its  action  on  questions  of  boundary. 

§  751.  A  controversy  hetvoeen  ttoo  states  as  to  the  locality  of  thevr  common 
boundary  line  iSj  since  the  adoption  of  the  constitution,  a  judicial^  not  a  political^ 
question.     English  and  American  authorities  reviewed. 

It  is  said  that  this  is  a  political,  not  civil,  controversy  between  the  parties, 
and  so  not  within  the  constitution  or  thirteenth  section  of  the  judiciary  act. 
As  it  is  viewed  by  tbe  court,  it  is  on  the  bill  alone,  had  it  been  demurred  to,  a 
eontroversy  as  to  the  locality  of  a  point  three  miles  south  of  the  southernmost 
point  of  Charles  river,  which  is  the  only  question  which  can  arise  under  the 
charter.  Taking  the  case  on  the  bill  and  plea,  the  question  is,  whether  the 
stake  set  up  on  Wrentham  Plain,  by  Wood  word  and  Saffrey,  in  1642,  is  the  true 
point  from  which  to  run  an  east  and  west  line  as  the  compact  boundary  be- 
tween the  states.  In  the  first  aspect  of  the  case  it  depends  on  a  fact;  in  the 
second,  on  the  law  of  equity,  whether  the  agreement  is  void  or  valid ;  neither 
of  which  presents  a  political  controversy,  but  one  of  an  ordinary  judicial  nature 
of  frequent  occurrence  in  suits  between  individuals.  This  controversy,  then, 
cannot  be  a  political  one,  unless  it  becomes  so  by  the  effect  of  the  settlement 
of  the  boundary,  by  a  decree  on  the  fact  or  the  agreement,  or  because  the  con- 
test is  between  states  as  to  political  rights  and  power,  unconnected  with  the 
original  or  compact  boundary. 

We  will  not  impute  to  the  men  who  conducted  the  colonies  at  home,  and  in 
congress,  in  the  three  declarations  of  their  rights  previous  to  the  consummation 
of  the  Bevolution,  from  1774  to  1776,  and  its  final  act,  by  a  declaration  of  the 
rights  of  the  states,  then  announced  to  the  world,  an  ignorance  of  the  effects 
of  territorial  boundary  between  them,  in  both  capacities.  Every  declaration 
of  the  old  congress  would  be  falsified,  if  the  line  of  territory  is  held  not  to 
have  been,  from  the  first,  the  line  of  property  and  power.  Tbe  congress  which 
in  1777  framed  and  recommended  the  articles  of  confederation  for  adoption, 
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by  the  legislative  power  of  the  several  states,  were  acting  in  a  spirit  of  fatuity, 
if  they  thought  that  a  final  and  ccnclasive  judgment  on  state  boundaries  was 
not  equally  decisive  as  to  the  exercise  of  political  power  by  a  state;  making  it 
rightful  within  but  void  beyond  the  adjudged  line. 

The  members  of  the  general  and  state  conventions  were  alike  fatuitons,  if 
they  did  not  comprehend  and  know  the  effect  of  the  states  submitting  contro- 
versies between  themselves  to  judicial  power;  so  were  the  members  of  the  first 
congress  of  the  first  constitution,  if  they  could  see  and  not  know,  read  and  not 
understand,  its  plain  provisions,  when  many  of  them  assisted  in  its  frame. 

The  founders  of  our  government  could  not  but  know,  what  has  ever  been 
and  is  familiar  to  every  statesman  and  jurist,  that  all  controversies  between  na- 
tions are  in  this  sense  political,  and  not  judicial,  as  none  but  the  sovereign  can 
settle  them.    In  the  declaration  of   independence,  the  states  assumed  their 
equal  station  among  the  powers  of  the  earth,  and  asserted  that  they  could  of 
right  do  what  other  independent  states  could  do;  '^ declare  war,  make  peace, 
contract  alliances;"  of  consequence,  to  settle  their  controversies  with  a  foreign 
power,  or  among  themselves;  which  no  state  and  no  power  could  do  for  theoL 
They  did  contract  an  alliance  with  France,  in  1778  (8  Stats,  at  Large,  6),  and 
with  each  other  in  1781 ;  the  object  of  both  was  to  defend  and  secure  their 
asserted  rights  as  states;  but  they  surrendered  to  congress,  and  its  appointed 
court,  the  right  and  power  of  settling  their  mutual  controversies,  thus  making 
them  judicial  questions,  whether  they  arose  on  "  boundary,  jurisdiction,  or  any 
other  cause  whatever."    There  is  neither  the  authority  of  law  or  reason  for  the 
position  that  boundary  between  nations  or  states  is  in  its  nature  any  more  a 
political  question  than  any  other  subject  on  which  they  may  contend.    ITone 
can  be  settled  without  war  or  treaty,  which  is* by  political  power;  but  under 
the  old  and  new  confederacy  they  could  and  can  be  settled  by  a  court  consti- 
tuted by  themselves,  as  their  own  substitutes,  authorized  to  do  that  for  states 
which  states  alone  could  do  before.    We  are  thus  pointed  to  the  true  boundary 
line  between  political  and  judicial  power  and  questions.   A  sovereign  decides  by 
his  own  will,  which  is  the  supreme  law  within  his  own  boundary  (6  Pet.,  714;  9 
Pet.,  748) ;  a  court  or  judge  decides  according  to  the  law  prescribed  by  the  sover- 
eign power,  and  that  law  is  the  rule  for  judgment.    The  submission  by  the  sover- 
eigns, or  states,  to  a  court  of  law  or  equity,  of  a  controversy  between  them, 
without  prescribing  any^  rule  of  decision,  gives  power  to  decide  according  to 
the  appropriate  law  of  the  case  (11  Ves.,  294);  which  depends  on  the  subject- 
matter,  the  source  and  nature  of  the  claims  of  the  parties,  and  the  law  which 
governs  them.     From  the  time  of  such  submission  the  question  ceases  to  be  a 
political  one,  to  be  decided  by  the  aio  voloy  sio  jvheoy  of  political  power;  it 
comes  to  the  court  to  be  decided  by  its  judgment,  legal  discretion,  and  solemn 
consideration  of  the  rules  of  law  appropriate  to  its  nature  as  a  judicial  ques- 
tion, depending  on  the  exercise  of  judicial  power;  as  it  is  bound  to  act  by 
known  and  settled  principles  of  national  or  municipal  jurisprudence,  as  the 
case  requires. 

It  has  never  been  contended  that  prize  courts  of  admiralty  jurisdiction,  or 
questions  before  them,  are  not  strictly  judicial;  they  decided  on  questions  of 
war  and  peace,  the  law  of  nations,  treaties  and  the  municipal  laws  of  the  cap 
turing  nation,  by  which  alone  they  are  constituted ;  a  fortiori^  if  such  courts 
were  constituted  by  a  solemn  treaty  between  the  state  under  whose  authority 
the  capture  was  made,  and  the  state  whose  citizens  or  subjects  suffer  by  the 
capture.     All  nations  submit  to  the  jurisdiction  of  such  courts  over  their  sub- 
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jects,  and  bold  their  final  decrees  oonolusive  on  rights  of  property.    6  Crancb, 

These  considerations  lead  to  the  definition  of  political  and  judicial  power  and 
questions;  the  former  is  that  which  a  sovereign  or  state  exerts  by  his  or  its  own 
aathority,  as  reprisal  and  confiscation  (3  Yes.,  429);  the  latter  is  that  which  is 
granted  to  a  cdart  or  judicial  tribunal.  So  of  controversies  between  states; 
they  are  in  their  nature  political,  when  the  sovereign  or  state  reserves  to  itself 
the  right  of  deciding  on  it;  makes  it  the  ^^ subject  of  a  treaty,  to  be  settled  as 
between  states  independent,"  or  *^  the  foundation  of  representations  from  state 
to  state."  This  is  political  equity,  to  be  adjudged  by  the  parties  themselves,  as 
contradistinguished  from  judicial  equity,  administered  by  a  court  of  justice,  de- 
creeing the  equum  et  honum  of  the  case,  let  who  or  what  be  the  parties  before 
them.  These  are  the  definitions  of  law  as  made  in  the  great  Maryland  case  of 
Barclay  v.  Russell,  3  Yes.,  435,  as  they  have  long  been  settled  and  established. 
Their  correctness  will  be  tested  by  a  reference  to  the  question  of  original 
boundary  as  it  ever  has  been,  and  yet  is  by  the  constitution  of  England,  which 
was  ours  before  the  Revolution,  while  colonies  (8  Wheat.,  588);  as  it  was  here 
from  1771  to  1781,  thence  to  1788,  and  since  by  the  constitution  as  expounded 
by  this  court. 

If  the  question  concerning  the  boundaries  of  contiguous  pieces  of  land, 
manors,  lordships  or  counties  palatine,  arises  within  the  realm,  it  was  cogni- 
zable in  the  high  court  of  chancery,  in  an  appropriate  case ;  a  mere  question  of 
title  to  any  defined  part  was  cognizable  only  by  ejectment  or  real  action  in  a 
court  cf  law,  which  were  in  either  case  judicial  questions.  1  Yes.  Sen.,  446-7. 
If  between  counts  palatine,  boundary  involved  not  only  the  right  of  soil,  but 
the  highest  franchise  known  to  the  law  of  England,  jura  regalia  to  the  same 
extent  as  the  king  in  right  of  the  crown  and  royal  jurisdiction.  Palatine 
jurisdiction  was  a  qualified  sovereignty,  till  abridged  by  the  24  H.  8,  ch.  24. 
Seld.Tit.  Hon.,  880,  882,  638,  838;  1  Black.  Commentaries,  108-17;  7  Co., 
19;  Cro.  £1.,  240;  4  D.  C.  D.,  450,  etc.  The  count  appointed  the  judges  of 
courts  of  law  and  equity;  the  king's  writs  did  not  run  into  his  county;  writs 
were  in  his  name,  and  indictments  against  his  peace.  Co.  Inst.,  204-18.  Yet 
his  jurisdiction,  his  royalties,  and  jura  regalia^  etc.,  existed  or  disappeared, 
according  aa  a  chancellor  should  decree  as  to  boundary.  Penn  v,  Baltimore,  1 
Yes.  Sen.,  448-9,  etc.  The  king  had  no  jurisdiction  over  boundary  within  the 
realm,  withoit  he  had  it  in  all  his  dominions,  as  the  absolute  owner  of  the  ter- 
ritory, from  vhom  all  title  and  power  must  flow  (1  Bl.  Com.,  241 ;  Co.  Litt.,  1 ; 
Hob.,  322 ;  7  D.  O.  D.,  76 ;  Cowp.,  205-11 ;  7  Co.,  17,  b),  as  the  supreme  legislator; 
save  a  limited  power  in  parliament.  He  could  make  and  unmake  boundaries 
in  any  part  of  his  dominions,  except  in  proprietary  provinces.  He  exercised 
this  power  by  treaty,  as  in  1763,  by  limiting  the  colonies  to  the  Mississippi, 
whose  charters  extended  to  the  South  Sea;  by  proclamation,  which  was  a 
supreme  law,  as  in  Florida  and  Georgia  (12  Wheat.,  524;  1  Laws  U.  S.,  443-51); 
by  order  in  council,  as  between  Massachusetts  and  New  Hampshire,  cited  in 
the  argument.  But  in  all  cases  it  was  by  his  political  power,  which  was  com- 
petent to  dismember  royal,  though  it  was  not  exercised  on  the  chartered  or 
proprietary,  provinces.  M'Intosh  v.  Johnson,  8  Wheat.,  580.  In  council,  the 
king  had  no  original  judicial  power.  1  Yes.  Sen.,  447.  He  decided  on  appeals 
from  the  colonial  courts,  settled  boundaries,  in  virtue  of  his  prerogative,  where 
there  was  no  agreement ;  but  if  there  is  a  disputed  agreement,  the  king  cannot 
decree  on  it,  and,  therefore,  the  council  remit  it  to  be  determined  in  another 
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place,  on  the  foot  of  the  contract.  1  Ves.  Sen.,  447.  In  virtue  of  his  prerog- 
ative, where  there  was  no  agreement  (1  Yes.  Sen.,  205),  the  king  acts,  not  as  a 
judge,  but  as  a  sovereign,  acting  by  the  advice  of  his  coancil,  the  members 
whereof  do  not  and  cannot  sit  as  judges.  By  the  statute,  20  E.  IIL,  ch.  1,  it 
is  declared  that  "the  king  hath  delegated  his  whole  judicial  power  to  the 
judges,  all  matters  of  judicature  according  to  the  lavvs"  (1  Buff.,  246;  4  Oo. 
Inst.,  70,  74);  he  had,  therefore,  none  to  exercise;  and  judges,  though  members 
of  council,  did  not  sit  in  judicature,  but  merely  ajs  his  advisers. 

The  courts  had  no  jurisdiction  over  the  colonies,  persons,  or  property  therein, 
except  in  two  cases;  colonies  and  provinces,  being  corporations  under  letters- 
patent  (3  Yes.,  435),  were  amenable  to  the  king  in  the  king's  bench,  by  qito 
warranto,  which  is  a  prerogative  writ;  and  a  scire  facias,  in  chancery,  to  repeal 
the  letters-patent,  which  is  a  part  of  the  statutory  jurisdiction  of  that  court  in 
such  cases,  by  the  court  in  chancery,  also  in  virtue  of  the  royal  prerogative, 
by  which  the  charter  was  made.  But  chancery  could  not  act  on  boundaries  in 
the  royal  or  chartered  colonies;  it  could  act  on  lords  proprietors  of  provinces, 
when  they  were  in  the  realm,  where  they  were  subjects,  though  in  their  prov- 
inces they  were  sovereign,  dependent  only  on  the  crown  and  the  general 
supremacy  of  parliament.  Acts  of  parliament  did  not  bind  them,  unless  ex- 
tended to  them  expressly,  or  by  necessary  consequence.  2  Yes.  Sen.,  351. 
They  had  all  the  powers  of  counts  palatine,  the  absolute  propriety  of  soil,  and 
the  powers  of  legislation ;  the  only  restraint  upon  them  was  by  the  powers 
reserved  to  the  king  by  his  letters-patent,  and  allegiance  to  the  crown  in  mitters 
of  prerogative  not  granted.  The  power  of  parliament  was,  on  the  Amarican 
principle  of  the  Revolution,  confined  to  the  regulation  of  "  external  coranerce," 
though  by  the  English  principle  it  extended  to  all  oases  whatever.  Yet  sover- 
eign as  they  were  as  to  all  things  except  those  relating  to  the  powers  of  tae  king 
and  parliament,  chancery  could  and  did  act  on  agreements  between  thtm  as  to 
their  boundaries,  in  the  case  of  Penn  v.  Baltimore,  though  it  could  aot  have 
done  so  had  they  stood  at  arms'  length ;  in  which  case  the  king  in  courcil  could 
alone  have  decided  the  original  boundary  on  an  appeal.  1  Yes.  Sen.,  446.  Chan- 
cery also  could  and  did  decide  on  the  title  to  the  Isle  of  Man,  wtich  was  a 
feudal  kingdom;  on  a  bill  for  discovery  of  title,  relief  as  to  rectories  ind  titbesy 
which  was  a  mere  franchise,  a  plea  to  jurisdiction  was  overruled.  Derby  «. 
Athol,  1  Yes.  Sen.,  202;  S.  P.,  Bishop  of  Sodor  &  Man  v,  E.  Derby,  S  Yes.  Sen., 
837,  856. 

In  each  of  these  cases,  objections  to  the  jurisdiction  were  madb  similar  to 
those  made  in  this,  but  were  overruled;  and  neither  the  authority  or  principles 
of  either  have  been  questioned;  on  the  contrary,  they  have  been  recognized 
and  adopted  by  all  courts  which  follow  the  course  of  the  law  of  England;  yet 
each  involved  the  same  question  as  the  present  In  the  first  tbe  decree  as  to 
boundary  settled  by  consequence  the  collateral  and  dependent  questions  of 
title,  jurisdiction  and  sovereignty  of  and  over  the  disputed  territory;  in  the 
last  two,  on  a  suit  for  rectories  and  tithes,  the  title  to  a  feudal  kingdom  waa 
but  a  dependent  matter,  and  was  settled  by  deciding  that  the  bishop  had  a 
right  to  the  tithes  he  claimed.  The  same  principle  was  settled  in  the  case  of 
The  Nabob  of  the  Carnatic  v.  The  East  India  Company,  1  Yes.  Jr.,  371,  though 
it  is  commonly  referred  to  in  favor  of  a  contrary  position. 

On  the  original  pleadings  the  case  was  on  a  bill  for  an  account  founded  on 
two  agreements  between  the  parties  in  1785  and  1787.  The  defendants  pleaded 
their  rights  and  privileges  under  their  charter,  with  power  to  make  peace  and 
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war  within  its  limits;  that  the  plaintiff  was  a  sovereign  prince;  that  the  agree- 
ments stated  in  the  bill  were  made  with  bim  in  their  respective  capacities,  one 
as  an  absolnte,  the  other  as  a  qualified,  sovereign;  and  that  the  matters  therein 
contained  related  to  peace  and  war,  and  the  security  and  defense  of  their  re- 
spective territorial  possessions. 

The  plea  was  considered  and  overruled  by  the  chancellor,  thus  exercising 
jurisdiction  to  that  extent.  1  Yes.  Jr.,  871,  887.  An  answer  was  then  put  in 
containing  the  same  matter  as  the  plea,  adding  that  the  agreements  between 
the  parties  were  treaties  of  a  federal  character,  both  being  sovereigns,  and  that 
the  agreement  of  1787  was  a  final  treaty ;  and,  therefore,  the  subject-matters 
thereof  were  cognizable  by  the  law  of  nations,  not  by  a  municipal  court.  The 
bill  was  dismissed  on  this  ground :  ^^  It  is  a  case  of  mutual  treaty  between  per- 
sons acting,  in  that  instance,  as  states  independent  of  each  other;  and  the  cir- 
cnmstance  that  the  East  India  Company  are  mere  subjects  with  relation  to  this 
iX)antry  has  nothing  to  do  with  that.  That  treaty  was  entered  into  with  them 
as  a  neighboring  independent  state,  and  is  the  same  as  if  it  was  a  treaty  be- 
tween two  sovereigns,  and  consequently  is  not  a  subject  of  municipal  private 
jurisdiction."  It  thus  is  manifest  that,  if  the  answer  had  been  to  the  merits, 
there  must  have  been  a  decree ;  the  dismission  resulted  from  the  new  matter 
added,  as  is  evident  from  the  opinion  of  the  chancellor  on  the  plea,  and  of 
Lord  Commissioner  Eyre  on  the  answer,  and  his  closing  remarks,  in  which  he 
declares  ^Hhat  the  case  was  considered  wholly  independent  of  the  judgment 
on  the  plea,  and  was  decided  on  the  answer,  which  introduced  matters  showing 
that  it  was  not  mercantile  in  its  nature,  but  political,  and  therefore  the  decision 
stood  wholly  clear  of  the  judgment  on  the  plea."    2  Yes.  Jr.,  66,  60. 

That  a  foreign  sovereign  may  sue  in  an  English  court  of  law  or  equity  was 
settled  in  cases  brought  by  the  king  of  Spain.  Hob.,  113.  That  a  foreign  gov- 
ttument  may  sue  in  chancery,  by  such  agents  as  it  authorizes  to  represent  it, 
on  whom  a  cross-bill  can  be  served,  with  such  process  as  will  compel  them  to 
do  justice  to  the  defendant,  was  decided  in  The  Columbian  Government  v. 
Bothschild,  1  Sim.,  104.  These  cases  were  recognized  in  The  King  of  Spain  v. 
Hacfaado,  by  the  house  of  lords,  who  held  that  a  king  had  the  same  right  to 
sae  as  any  other  person,  but  that  when  be  did  sue  in  chancery  it  was  as  any 
other  suitor  who  sought  or  submitted  to  its  jurisdiction;  that  it  could  decide 
on  the  construction  and  validity  of  the  treaties  between  France  and  the  allied 
sovereigns  of  Europe  in  1814,  and  on  the  validity  of  a  private  and  separate 
treaty  between  France  and  Spain. 

The  case  involved  both  questions;  both  were  foUy  considered  by  the  lords 
in  affirming  the  decree  of  the  chancellor,  overruling  the  demurrer  (4  Bussell, 
560);  which  assigned  for  cause  that  the  piaintifF  had  not  made  out  a  case  for 
any  relief  in  a  court  of  equity  for  the  reasons  assigned  in  the  argument;  that 
a  foreign  sovereign  could  not  sue  in  virtue  of  bis  prerogative  rights;  that  an 
English  court  would  not  enforce  these  rights  accruing  out  of  a  treaty  with 
France,  which  was  inconsistent  with  the  existing  relations  between  each  of  those 
eonntries  (France  and  Spain)  and  the  king  of  England.  2  fiiigh.  P.  C,  new 
series,  81,  44,  46,  50,  60.  The  court  of  king's  bench  also  will  consider  the  effect 
of  the  declaration  of  independence  and  treaty  of  peace,  in  an  action  on  a  bond. 
Ogden  V.  Folliot,  8  D.  &  E.,  730. 

From  this  view  of  the  law  of  England  the  results  are  clear  that  the  settle* 
ment  of  boundaries  by  the  king  in  council  is  by  his  prerogative,  which  is  polit- 
ical power  acting  on  a  political  question  between  dependent  corporations  or 
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proprietaries  in  his  dominions  without  the  realm.  When  it  is  done  in  chancery 
it  is  by  its  judicial  power  in  ^'jndicatare  according  to  the  law,"  and  necessarily 
a  judicial  question,  whether  it  relates  to  the  boundary  of  provinces,  according  to 
an  agreement  between  the  owners,  as  Penn  v.  Baltimore;  the  title  to  a  feudal 
kingdom,  in  a  suit  appropriate  to  equity,  where  the  feudal  king  appears  and 
pleads,  as  in  the  case  of  the  Isle  of  Man;  or  on  an  agreement  between  a  foreign 
sovereign  and  the  East  India  Company  in  their  mere  corporate  capacity.  But 
when  the  company  assume  the  character  of  a  sovereign,  assert  the  agreement 
to  be  a  "  federal  treaty  "  between  them  and  the  plaintiff  as  neighboring  sover- 
eigns, each  independent,  and  the  subject-matter  to  be  peace  and  war,  political 
in  its  nature,  on  which  no  municipal  court  can  act  by  the  law  of  nations,  chan- 
cery has  no  jurisdiction  but  to  dismiss  the  bill.  Not  because  it  is  founded  on 
a  treaty,  but  because  the  defendant  refused  to  submit  it  to  judicial  power;  for, 
had  the  company  not  made  the  objection  by  their  answer,  the  court  must  have 
proceeded  as  in  The  King  of  Spain  v.  Maohado,  and  decreed  on  the  validity  as 
well  as  the  construction  of  the  treaties.  The  court,  in  one  case,  could  not 
force  a  sovereign  defendant  to  submit  the  merits  of  the  case  to  their  cogni- 
zance; but  in  the  other,  when  he  was  plaintiff  and  a  subject  was  a  defendant, 
who  appeared  and  pleaded,  the  whole  subject-matter  of  the  pleadings  was  decided 
by  judicial  power  as  a  judicial  question,  and  such  has  been  and  is  the  settled 
course  of  equity  in  England. 

In  the  colonies  there  was  no  judicial  tribunal  which  could  settle  boundaries 
between  them,  for  the  court  of  one  could  not  adjudicate  on  the  rights  of  an- 
other, unless  as  a  plaintiff.  The  only  power  to  do  it  remained  in  the  king,  whero 
there  was  no  agreement,  and  in  chancery,  where  there  was  one,  and  the  parties 
appeared,  so  that  the  question  was  partly  political  and  partly  judicial,  and  so 
remained  till  the  declaration  of  independence.  Then  the  states,  being  inde- 
pendent, reserved  to  themselves  the  power  of  settling  their  own  boundaries, 
which  was  necessarily  a  purely  political  matter,  and  so  continued  till  1781. 
Then  the  states  delegated  the  whole  power  over  controverted  boundaries  to 
congress,  to  appoint  and  its  courts  to  decide,  as  judges,  and  give  a  final  sen- 
tence and  judgment  upon  it  as  a  judicial  question,  settled  by  a  specially  ap- 
pointed judicial  power  as  the  substitute  of  the  king  in  council,  and  the  court 
of  chancery  in  a  proper  case ;  before  the  one  as  a  political,  and  the  other  as  a 
judicial,  question. 

Then  came  the  constitution,  which  divided  the  power  between  the  political 
and  judicial  departments,  after  incapacitating  the  states  from  settling  their  con- 
troversies upon  any  subject,  by  treaty,  compact  or  agreement,  and  completely 
reversed  the  long-established  course  of  the  laws  of  England.  Compacts  and 
agreements  were  referred  to  the  political,  controversies  to  the  judicial,  power. 
This  presents  this  part  of  the  case  in  a  very  simple  and  plain  aspect.  All 
the  states  have  transferred  the  decision  of  their  controversies  to  this  court; 
each  had  a  right  to  demand  of  it  the  exercise  of  the  power  which  they  had 
made  judicial  by  the  confederation  of  1781  and  1788;  that  we  should  do  that 
which  neither  states  nor  congress  could  do  —  settle  the  controversies  between 
them.  We  should  forget  our  high  duty  to  declare  to  litigant  states  that  we 
had  jurisdiction  over  judicial,  but  not  the  power  to  hear  and  determine  poliu 
ical,  controversies;  that  boundary  was  of  a  political  nature,  and  not  a  civil 
one;  and  dismiss  the  plaintiff's  bill  from  our  records  without  even  giving  it 
judicial  consideration.  We  should  equally  forget  the  dictate  of  reason,  the 
known  rule  drawn  by  fact  and  law,  that  from  the  nature  of  a  controversy  be- 
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tvreen  kings  or  states,  it  oannot  be  judioial;  that  where  they  reserve  to  them- 
selves the  final  decision,  it  is  of  necessity  by  their  inherent  political  power,  not 
that  which  has  been  delegated  to  the  judges  as  matters  of  judicature  aocord- 
iog  to  the  law.  These  rules  and  principles  have  been  adopted  by  this  court 
from  a  very  early  period. 

In  1799  it  was  laid  down  that  though  a  state  could  not  sue  at  law  for  an  in- 
corporated right,  as  that  of  sovereignty  and  jurisdiction,  there  was  no  reason 
why  a  remedy  could  not  be  had  in  equity.  That  one  state  may  file  a  bill 
against  another,  to  be  quieted  as  to  the  boundaries  of  disputed  territory,  and 
tfais  court  might  appoint  commissioners  to  ascertain  and  report  them,  since  it  is 
monstrous  to  talk  of  existing  rights  without  correspondent  remedies.  3  DaL, 
413.  In  New  Jersey  v.  Wilson,  the  only  question  in  the  case  was  whether 
Wilson  held  certain  lands  exempt  from  taxation.  7  Oranch,  164.  In  Cohens 
V.  Yirginia,  the  court  held  that  the  judicial  power  of  the  United  States  must 
be  capable  of  deciding  any  judicial  question  growing  out  of  the  constitution 
and  laws.  That  in  one  class  of  cases  '^  the  character  of  the  parties  is  every- 
thing, the  nature  of  the  case  nothing;  in  the  other,  *Hhe  nature  of  the  case  is 
everything,  the  character  of  the  parties  nothing."  That  the  clause  relating  to 
cases  in  law  or  equity  arising  under  the  constitution,  laws  and  treaties, 
makes  no  exception  in  terms,  or  regards  '^  the  condition  of  the  party."  If 
there  be  any  exception  it  is  to  be  implied  against  the  express  words  of  the  arti* 
cle.  In  the  second  class  ^Hhe  jurisdiction  depends  entirely  on  the  character 
of  the  parties"  comprehending  ** controversies  between  two  or  more  states." 
*^  If  these  be  the  parties  it  is  entirely  unimportant  what  may  be  the  subject  of 
controversy.  Be  it  what  it  may,  these  parties  have  a  constitutional  right  to 
come  into  the  courts  of  the  Union."     6  Wheat.,  378,  384,  392-3. 

In  the  following  cases  it  will  appear  that  the  course  of  the  court,  on  the  sub- 
ject of  boundary,  hast  been  in  accordance  with  all  the  foregoing  rules;  let  the 
question  arise  as  it  may  in  a  case  in  equity  or  a  case  in  law,  of  a  civil  or  crim- 
inal nature,  and  whether  it  affects  the  rights  of  individuals,  of  states,  or  the 
United  States,  and  depends  on  charters,  laws,  treaties,  compacts  or  cessions, 
which  relate  to  boundary.  In  Robinson  v.  Campbell  the  suit  involved  the 
construction  of  the  compact  of  boundary  between  Virginia  and  North  Carolina, 
made  in  1802,  and  turned  on  the  question  whether  the  land  in  controversy  was 
always  within  the  original  limits  of  Tennessee,  which  the  courtdecided.  3  Wheat., 
213,  218,  224.  The  United  States  v,  Bevans  was  an  mdictment  for  murder;  the 
questions  certified  for  the  opinion  of  this  court  were:  1st,  whether  the  place  at 
which  the  offense  was  committed  was  within  the  jurisdiction  of  Massachusetts; 
and  2d,  whether  it  was  committed  within  the  jurisdiction  of  the  circuit  court 
of  that  district.  It  was  considered  and  decided  as  a  question  of  boundary 
(3  Wheat.,  339,  386),  as  before  stated.  In  Burton  v.  Williams,  the  case  involved 
a  collision  of  interest  between  North  Carolina,  Tennessee,  and  the  United 
States,  under  the  cessions  by  the  former  to  the  two  latter,  in  which  this  court 
reviewed  all  the  acts  of  congress  and  of  the  two  states  on  the  subject,  and  the 
motives  of  the  parties,  to  ascertain  whether  the  casus  foederis  had  ever  arisen. 
The  case  also  involved  the  construction  of  the  compact  between  Tennessee  and 
the  United  States,  made  in  1806.  The  court  use  this  language  in  relation  to  it; 
^*  The  members  of  the  American  family  possess  ample  means  of  defense  under 
the  constitution,  which  we  hope  ages  to  come  will  verify.  But  happily  for  our 
domestic  harmony,  the  power  of  aggressive  operation  against  each  other  is 
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taken  away."     It  is  difficult  to  imagine  what  other  means  of  defense  existed  in 
Buch  a  case,  unless  those  which  the  court  adopted,  by  construing  the  acts 
recited,  as  the  contracts  of  independent  states,  by  those  rules  which  regulate 
contracts  relating  to  territory  and  boundary.    3  Wheat.,  529,  533,  638.     In  De 
La  Croix  v.  Chamberlain,  it  was  held  that  '^  a  question  of  disputed  boundary 
between  two  sovereigns,  independent  nations,  is  indeed  more  properly  a  sub- 
ject for  diplomatic  discussion  and  of  treaty  than  of  judicial  investigation.     If 
the  United  States  and   Spain  had  settled  this  dispute  by  treaty,  before  the 
United  States  extinguished  the  claim  of  Spain  to  the  Fioridas,  the  boundary 
fixed  by  such  treaty  would  have  concluded  all  parties.     12  Wheat.,  800.     Ac- 
cordingly, in  Harcourt  v.  Gaillard,  which  arose  on  a  British  grant,  made  in 
1777,  the  court  decided  the  case  by  reference  to  the  treaty  of  1763,  the  acts  of 
the  king  before  the  Eevolution,  the  effect  of  the  declaration  of  independence, 
and  treaty  of  peace  in  1783,  in  order  to  ascertain  the  original  boundary  between 
Florida  and  Georgia,  on  which  the  whole  case  turned.     12  Wheat.,  524.     In 
Henderson  v.  Poindexter,  the  same  point  arose,  and  the  same  course  was  taken; 
the  treaty  of  boundary  with  Spain,  in  1795,  was  also  considered  by  the  oonrt,  as 
well  as  the  cession  by  Georgia  to  the  United  States  in  1802,  and  the  various 
acts  of  congress  on  the  subject.     12  Wheat.,  530,  534,  etc.     In  Patterson  v. 
Jenks,  the  title  depended  on  the  boundary  between  Georgia  and  the  Cherokees; 
and  the  only  question  was  as  to  the  territorial  limits  of  the  state,  according  to 
the  treaties  with  them  and  that  state,  and  the  court  defined  and  decided  accord- 
ingly.   2  Pet.,  225-7,  etc.    So  they  had  previously  done  in  various  cases  aris- 
ing on  the  boundary  between  North  Carolina  and  the  Cherokees.     1  Wheat., 
155;  2  Wheat.,  25;  9  Wheat.,  673;  11  Wheat.,  380.     In  Foster  and  Elam  v. 
Neilson,  two  questions  arose :  1.  On  the  boundary  of  the  treaty  of  1803  (8  Stats, 
at  Large,  200),  ceding  Louisiana  to  the  United  States,  as  it  was  before  the 
cession  of  the  Fioridas  by  Spain,  by  the  treaty  of  1819  (8  Stats,  at  Large,  252). 
2.  The  construction  of  the  eighth  article  of  that  treaty.     Both  claimed  the  ter- 
ritory lying  north  of  a  line  drawn  east  from  the  Iberville,  and  extending  from 
the  Mississippi  to  the  Perdido.     The  title  to  the  land  claimed  by  the  parties 
depended  on  the  right  of  Spain  to  grant  lands  within  the  disputed  territory,  at 
the  date  of  the  Spanish  grant  to  the  plaintiff,  in  1804.     He  claimed  under  it,  as 
being  then  within  the  territory  of  Spain;  and  confirmed  absolutely  by  the 
treaty  of  cession.    The  defendant  rested  on  his  possession.    On  the  first  qaes- 
tion,  the  court  held  that,  so  long  as  the  United  States  contested  the  boundary, 
it  was  to  be  settled  by  the  two  governments,  and  not  by  the  court;  but  if  the 
boundary  had  been  settled  between  France,  while  she  held  Louisiana,  and  Spain, 
while  she  held  Florida;  or  the  United  States  and  Spain  had  agreed  on  the 
boundary  after  1803,  then  the  court  could  decide  it  as  a  matter  bearing  directly 
on  the  title  of  the  plaintiff.     On  the  second  question,  they  held  that  as  the  gov- 
ernment had  up  to  that  time  construed  the  eighth  article  of  the  treaty  of  1819 
to  be  a  mere  stipulation  for  the  future  confirmation  of  previous  grants  by  Spain, 
to  be  made  by  some  legislative  act,  and  not  a  present  confirmation,  absolute 
and  final  by  the  mere  force  of  the  treaty  itself,  as  a  supreme  law  of  the  land, 
the  court  was  bound  not  to  give  a  different  construction.     On  that  construction, 
the  question  was,  by  whom  the  confirmation  should  be  made;  the  court  held  the 
words  of  the  treaty  to  be  the  language  of  contract,  to  be  executed  by  an  act 
of  the  legislature,  of  course  by  political  power;  to  be  exercised  by  the  congress 
at  its  discretion;  on  which  the  court  could  not  act.     But  the  court  distinctly 
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recognized  the  distinction  between  an  ezecntory  treaty,  as  a  mere  contract  be- 
tween nations^  to  be  carried  into  execntion  by  the  sovereign  power  of  the 
respective  parties,  and  an  executed  treaty,  effecting  of  itself  the  object  to 
be  accomplished,  and  defined  the  line  between  them  thus:  ^'Our  consti- 
tution declares  a  treaty  to  be  the  law  of  the  land.  It  is  consequently  to 
be  regarded)  in  courts  of  justice,  as  equivalent  to  an  act  of  the  legisla* 
tare,  whenever  it  operates  of  itself  without  the  aid  of  any  legislative  pro« 
vision.  But  when  the  terms  of  the  stipulation  import  a  contract;  when 
either  of  the  parties  stipulate  to  perform  a  particular  act,  the  treaty  ad- 
dresses itself  to  the  political,  not  to  the  judicial,  department^  and  the  legislar 
ture  most  execute  the  contract  before  it  can  become  a  rule  for  the  court." 
Adopting  the  construction  given  by  congress,  and  the  boundary  being  disputed 
in  1804,  when  the  grant  was  made,  the  court  considered  both  to  be  political 
questions,  and  held  Ibem  not  to  be  cognizable  by  judicial  power.  2  Pet.,  253, 
299,  306,  309,  314,  315.  All  the  principles  laid  down  in  this  case  were  fully 
eonsidered  and  afSrmed  in  The  United  States  v.  Arredondo,  which  arose  under 
an  act  of  congress  submitting  to  this  court  the  final  decision  of  controversies 
between  the  United  States  and  all  persons  claiming  lands  in  Florida  under 
grants,  etc.,  by  Spain,  and  prescribing  the  rules  for  its  decision,  among  which 
was  the  ^stipulations  of  any  treaty,"  etc.  Thus  acting  under  the  authority 
delegated  by  congress,  the  court  held  that  the  construction  of  the  eighth  arU^ 
cle  of  the  treaty  of  1819,  by  its  submission  to  judicial  power,  became  a  judi* 
oial  question,  and  on  the  fullest  consideration  held  that  it  operated  as  a  perfect, 
present  and  absolute  confirmation  of  all  the  grants  which  come  within  its  pro^ 
▼ision.  That  no  act  of  the  political  department  remained  to  be  done;  that  it 
was  an  executed  treaty,  the  law  of  the  land  and  a  rule  for  the  court.  6  Pet., 
710,  735,  741,742^  743.  In  The  United  States  u  Percheman,  the  courts  on  con- 
sidering the  necessary  effect  of  this  construction,  repudiated  that  which  had 
been  given  in  Foster  and  Elam  v.  Neil^on,  7  Pet.,  89.  In  the  numerous  cases 
which  have  arisen  since,  the  treaty  has  been  taken  to  be  an  executed  one,  a  rule 
of  title  and  property,  and  all  questions  arising  nnder  it  to  be  judicial;  and  con- 
gress has  confirmed  the  action  of  the  conrt  whenever  necessary.  In  New 
Jersey  v.  New  York^  the  conrt  were  unanimous  in  considering  the  disputed 
boundary  between  these  states  to  be  within  their  original  jurisdiction,  and 
reaffirming  the  jurisdiction  of  the  cirooit  courts  in  cases  between  parties  claim- 
ing lands  under  grants  from  different  states;  the  only  difference  of  opinion  was 
on  one  point,  snggested  by  one  of  the  judges,  whether,  as  New  York  had  not 
appearcMd,  the  conrt  could  award  compnlsory  process  or  proceed  ex  parte,  a 
point  which  does  not  arise  in  this  cause,  and  need  not  to  be  considered  in  its 
present  stage,  as  Massachusetts  has  appeared  and  pleaded  to  the  merits  of  the 
bill. 

If  judicial  authority  is  competent  to  settle  what  is  the  line  between  judicial 
and  political  power  and  questions,  it  appears  from  this  view  of  the  law,  as 
administered  in  England  and  the  courts  of  the  United  States,  to  have  been 
done  without  any  one  decision  to  the  contrary,  from  the  time  of  Edward  the 
Third.  The  statute  referred  to  operated,  like  our  constitution,  to  make  all 
questions  judicial  which  were  submitted  to  judicial  power  by  the  parliament  of 
England,  the  people  or  legislature  of  these  states,  or  congress;  and  when  this 
has  been  done  by  the  constitution,  in  reference  to  disputed  boundaries,  it  will 
be  a  dead  letter  if  we  do  not  exercise  it  now,  as  this  court  has  done  in  the 
cases  referred  to. 
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§  752.  The  declaration  of  independence  did  not  render  the  states j  respectively, 
sovereign  over  all  territory  then  in  their  possession. 

The  course  of  the  argument  made  it  necessary  for  the  ooart  to  parsae  that 
which  has  been  taken.  Having  disposed  of  the  leading  objection  to  jurisdic- 
tion, we  will  examine  the  others.  It  has  been  argued  by  the  defendant's 
counsel,  that,  by  the  declaration  of  independence,  Massachusetts  became  a  sov- 
ereign state  over  all  the  territory  in  her  possession,  which  she  claimed  by 
charter  or  agreement,  in  the  enjoyment  of  which  she  cannot  be  disturbed.  To 
this  objection  there  are  two  obvious  answers:  1.  By  the  third  article  of  con- 
federation, the  states  entered  into  a  mutual  league  for  the  defense  of  their  sov- 
ereignty, their  mutual  and  general  welfare;  being  thus  allies  in  the  war  of  the 
Bevolution,  a  settled  principle  of  the  law  of  nations,  as  laid  down  by  this  court, 
prevented  one  from  making  any  acquisition  at  the  expense  of  the  other.  13 
Wheat.,  525-6.  This  alliance  continued  in  war  and  peace  till  1788;  when, 
2.  Massachusetts  surrendered  the  right  to  judge  of  her  own  boundary,  and 
submitted  the  power  of  deciding  a  controversy  concerning  it  to  this  court.  6 
Wheat.,  878,  380,  893. 

§  753.  In  questions  of  "boundary  between  states  it  is  not  necessary  that  the  in- 
habitants of  the  disputed  territory  be  made  parties  to  the  suitl 

It  is  said  that  the  people  inhabiting  the  disputed  territory  ought  to  be  made 
parties,  as  their  rights  are  affected.  It  might,  with  the  same  reason,  be 
objected  that  a  treaty  or  compact  settling  boundary  required  the  assent  of  the 
people  to  make  it  valid,  and  that  a  decree  under  the  ninth  article  of  confeder- 
ation was  void,  as  the  authority  to  make  it  was  derived  from  the  legislative 
power  only.  The  same  objection  was  overruled  in  Penn  v.  Baltimore,  1  Ves., 
444;  and  in  Poole  v.  Fleeger,  11  Pet,  185,  this  court  declared  that  an  agree- 
ment between  states,  consented  to  by  congress,  bound  the  citizens  of  each  state. 
There  are  two  principles  of  the  law  of  nations  which  would  protect  them  in 
their  property:  1.  That  grants  by  a  government  de  facto  of  parts  of  a  dis- 
puted territory  in  its  possession  are  valid  against  the  state  which  had  the  right. 
12  Wheat.,  600-1.  2.  That  when  a  territory  is  acquired  by  treaty,  cession,  or 
even  conquest,  the  rights  of  the  inhabitants  to  property  are  respected  and 
sacred.  8  Wheat.,  589;  12  Wheat,  535;  6  Pet,  712;  7  Pet,  867;  8  Pet,  445; 
9  Pet,  133;  10  Pet,  330,  718,  etc. 

§  754.  Jfo  question  of  process  on  these  pleadings^  the  defendant  having 
appeared  and  pleaded. 

It  has  been  contended  that  this  court  cannot  proceed  in  this  cause  without 
some  process  and  rule  of  decision  prescribed  appropriate  to  the  case,  but  no 
question  on  process  can  arise  on  these  pleadings;  none  is  now  necessary,  as  the 
defendant  has  appeared  and  pleaded,  which  plea  in  itself  makes  the  first  point 
in  the  cause,  without  any  additional  proceeding;  that  is,  whether  the  plea 
shall  be  allowed  if  sufficient  in  law  to  bar  the  complaint,  or  be  overruled,  as 
not  being  a  bar  in  law,  though  true  in  fact  In  this  state  of  the  case,  it  is  that 
of  The  Nabob  v.  The  East  India  Company,  1  Yes.  Jr.,  371,  where  the  plea  was 
overruled  on  that  ground,  whereby  the  defendant  was  put  to  an  answer,  as- 
signing additional  grounds  to  sustain  a  motion  to  dismiss;  or  if  the  plea  is 
allowed,  the  defendant  must  next  prove  the  truth  of  the  matters  set  up.  When 
that  is  done  the  court  must  decide  according  to  the  law  of  equity  (1  Yes., 
446,  203),  whether  the  agreement  pleaded  shall  settle  or  leave  the  boundary  open 
to  a  settlement  by  our  judgment,  according  to  the  law  of  nations,  the  charters 
from  the  crown  under  which  both  parties  claim,  as  in  5  Wheat,  375;  by  the 
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law  of  prescription,  as  olaimed  by  the  defendant,  on  the  same  principles  which 
have  been  rales  for  the  action  of  this  court  in  the  case.  1  Yes.  Sen.,  453;  9 
Pet.,  760. 

§  755.  The  powers  of  ihiB  oourt  to  cauae  its  decree  to  be  enforced  in  cases  of 
disputed  boundaries  between  states. 

It  is  farther  objected  that,  though  the  conrt  may  render,  they  cannot  execute 
a  decree  without  an  act  of  congress  in  aid.  In  testing  this  objection  by  the 
common  law  there  can  be  no  difficulty  in  decreeing,  as  in  Penn  v.  Baltimore, 
1  Yes.,  444,  mutatis  mutandis:  That  the  agreement  is  valid  and  binding  be- 
tween the  parties;  appointing  commissioners  to  ascertain  and  mark  the  line 
therein  designated;  order  their  proceedings  to  be  returned  to  the  court  (3  Dall, 
412,  note);  decree  that  the  parties  should  quietly  hold  according  to  the  arti- 
cles; that  the  citizens  on  each  side  of  the  line  should  be  bound  thereby,  so  far 
and  no  further  than  the  states  could  bind  them  by  a  compact,  with  the  assent 
of  congress  (11  Pet.,  209;  1  Yes.,  455;  3  Yes.  Sen.,  Supplement  by  Belt, 
195,  197).  Or  if  any  difficulty  should  occur,  do  as  declared  in  1  Yes.  Sen.;  if 
the  parties  want  anything  more  to  be  done,  they  must  resort  to  another  juris- 
diction, which  is  appropriate  to  the  cause  of  complaint,  as  the  king's  bench  or 
the  king  in  council  {yide  United  States  v.  Peters,  5  Cranch,  115,  135,  case  of 
Olmstead);  make  the  decree  without  prejudice  to  the  United  States,  or  any 
persons  whom  the  parties  could  not  bind.  And  in  case  any  person  should  ob- 
struct the  execution  of  the  agreement,  the  party  to  be  at  liberty,  from  time  to 
time,  to  apply  to  the  court.  1  Yes.  Jr.,  454;  8  Yes.  Jr.,  195,  196.  Or,  as  the 
only  question  is  one  of  jurisdiction,  which  the  court  will  not  divide,  they  will 
retain  the  bill  and  direct  the  parties  to  a  forum  proper  to  decide  collateral 
questions.  1  Yes.  Sen.,  204,  205;  2  Yes.  Sen.,  366,  357;  1  Yes.  Sen.,  454;  5 
Crancb,  115,  136.  On  the  other  band,  should  the  agreement  not  be  held  bind- 
ing, the  court  will  decree  the  boundary  to  be  ascertamed  agreeably  to  the  char- 
ters, according  to  the  altered  circumstances  of  the  case;  by  which  the  boundary 
being  established,  the  rights  of  the  parties  will  be  adjudicated,  and  the  party 
in  whom  it  is  adjudged  may  enforce  it  by  the  process  appropriate  to  the  case, 
civilly  or  criminally,  according  to  the  laws  of  the  state  in  which  the  act  which 
violates  the  right  is  committed.  In  ordinary  cases  of  boundary  the  functions 
of  a  court  of  equity  consist  in  settling  it  by  a  final  decree,  defining  and  con- 
firming it  when  run.  Exceptions,  as  they  arise,  must  be  acted  on  according  to 
the  circumstances. 

In  England,  right  will  be  administered  to  a  subject  against  the  king  as  a 
matter  of  grace,  but  not  upon  compulsion;  not  by  writ,  but  petition  to  the 
chancellor  (1  61.  Com.,  243);  for  no  writ  or  process  can  issue  against  the  king, 
for  the  plain  reason  given  in  4  Co.,  55,  a;  7  Com.  Dig.,  by  Day,  83;  Prerog.,  D., 
78;  3  BL  Com.,  255,  ^Hhat  the  king  cannot  command  himself."  No  execution 
goes  out  on  a  judgment  or  decree  against  him,  on  a  m^onstrans  de  droit  or  peti- 
tion of  right,  or  traverse  of  an  inquisition  which  had  been  taken  in  his  favor, 
for  this  reason:  that,  as  the  law  gives  him  a  prerogative  for  the  benefit  of  his 
subjects  (1  Bl.  Com.,  255),  he  is  presumed  never  to  do  a  wrong  or  refuse  a 
right  to  a  subject;  be  is  presumed  to  have  done  the  thing  decreed  by  decreeing 
in  his  courts  that  it  shall  be  done;  such  decree  is  executed  by  the  law  as  soon 
as  it  is  rendered ;  and  though  process  is  made  out  to  make  the  record  com- 
plete, it  is  never  taken  from  the  office.  Co.  Ent.,  196;  9  Co.,  98,  a;  7  D.  C. 
D.,  88.  The  party  in  whose  favor  a  decree  is  made  for  removing  the  lauds  of 
the  king  from  the  possession  of  a  subject,  or  declaring  a  seizure  unlawful,  and 
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awarding  a  writ  de  libertate^  is,  eo  inMantiy  deemed  to  be  in  actnal  possession 
thereof;  so  that  a  feoffment,  witii  livery  of  seizin,  made  before  it  is  actually 
taken,  is  as  valid  as  if  made  afterwards.     Cro.  E.,  523 ;  S.  P.,  463. 

The  same  principle  was  adopted  by  the  eminent  jurists  of  the  Revolution,  in 
the  ninth  article  of  the  confederation,  declaring  that  the  sentence  of  the  court 
in  the  cases  provided  for  should  be  final  and  conclusive,  and,  with  the  other 
proceedings  in  the  case,  be  transmitted  to  congress,  and  lodged  among  their 
acts^  for  the  security  of  the  parties  concerned,  nothing  further  being  deemed 
necessary.  The  adoption  of  this  principle  was  indeed  a  necessary  effect  of  the 
Revolution,  which  devolved  on  each  state  the  prerogative  of  the  king  as  be 
had  held  it  in  the  colonies  (4  Wheat.,  651;  8  Wheat.,  584,  588),  and  now  holds 
it  within  the  realm  of  England,  subject  to  the  presumptions  attached  to  it  by 
the  common  law,  which  gave,  and  by  which  it  must  be  exercised.  This  court 
cannot  presume  that  any  state  which  holds  prerogative  rights  for  the  good  of 
its  citizens,  and  by  the  constitution  has  agreed  that  those  of  any  other  state 
shall  enjoy  rights,  privileges  and  immunities  in  each,  as  its  own  do,  would  either 
do  wrong,  or  deny  right  to  a  sister  state  or  its  citizens,  or  refuse  to  submit  to 
those  decrees  of  this  court,  rendered  pursuant  to  its  own  delegated  authority; 
when  in  a  monarchy,  its  fundamental  law  declares  that  such  decree  executes 
itself.  When,  too,  the  highest  courts  of  a  kingdom  have  most  solemnly 
declared  that  when  the  king  is  a  trustee,  a  court  of  chancery  will  enforce  the 
execution  of  a  trust  by  a  royal  trustee  (1  Yes.  Sen*,  453) ;  and  that  when  a 
foreign  king  is  a  plaintiff,  in  a  court  of  equity,  it  can  do  complete  justice; 
impose  any  terms  it  thinks  proper;  has  him  in  its  power,  and  completely  under 
its  control  and  jurisdiction  (2  Bligh.  P.  C,  57),  we  ought  not  to  doubt  as  to 
the  course  of  a  state  of  this  Union,  as  a  contrary  one  would  endanger  its  peace, 
if  not  its  existence.  In  the  case  of  Olmstead,  this  court  expressed  its  opinion 
that  if  state  legislatures  may  annul  the  judgments  of  the  courts  of  the  United 
States,  and  the  rights  thereby  acquired,  the  constitution  becomes  a  solemn 
mockery,  and  the  nation  is  deprived  of  the  means  of  enforcing  its  laws  by  its 
own  tribunal.  So  fatal  a  result  must  be  deprecated  by  all,  and  the  people  of 
every  state  must  feel  a  deep  interest  in  resisting  principles  so  destructive  of  the 
Union,  and  in  averting  consequences  so  fatal  to  themselves.  5  PeU,  115^  135^ 
The  motion  of  the  defendant  is  thereforo  overruled. 

Dissenting  opinion  by  Taney,  C.  J. 

I  dissent  from  the  opinion  of  the  court  upon  the  motion  to  dismiss  the  bill. 
It  has,  I  find,  been  the  uniform  practice  in  this  court  for  the  justices  who  dif« 
fered  from  the  court  on  constitutional  questions  to  express  their  dissent.  In 
conformity  to  this  usage  I  proceed  to  state  briefly  the  principle  on  which  I  dif- 
fer, but  do  not,  in  this  stage  of  the  proceedings,  think  it  necessary  to  enter 
fully  into  the  reasoning  upon  which  my  opinion  is  founded.  The  final  hearing 
of  the  case,  when  all  the  facts  are  before  the  court,  would  be  a  more  fit  occa- 
sion for  examining  various  points  stated  in  the  opinion  of  the  court  in  which  I 
do  not  concur. 

I  do  not  doubt  the  power  of  this  court  to  hear  and  determine  a  controversy 
between  states  or  between  individuals,  in  relation  to  the  boundaries  of  the 
states,  where  the  suit  is  brought  to  try  a  right  of  property  in  the  soil,  or  any 
other  right  which  is  properly  the  subject  of  judicial  cognizance  and  decision, 
and  which  depends  upon  the  true  boundary  line.  But  the  powers  given  to  the 
courts  of  the  United  States  by  the  constitution  are  judicial  powers,  and  extend 
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to  those  subjects  only  which  are  judicial  in  their  character,  and  not  to  those 
which  are  political.  And  whether  the  suit  is  between  states,  or  between  indi- 
viduals, the  matter  sued  for  most  be  one  which  is  properly  the  subject  of  judi- 
cial cognizance  and  control,  in  order  to  give  jurisdiction  to  the  court  to  try 
and  decide  the  rights  of  the  parties  to  the  suit. 

The  object  of  the  bill  filed  by  Rhode  Island,  as  stated  in  the  prayer,  is  as  fol- 
lows: That  the  northern  boundary  line  between  your  complainants  and  the 
state  of  Massachusetts  may,  by  the  order  and  deoree  of  this  honorable  court, 
be  ascertained  and  established,  and  that  the  rights  of  jurisdiction  and  sover- 
eignty of  your  complainants  to  the  whole  tract  of  land,  with  the  appurtenances 
mentioned,  described  and  granted,  in  and  by  the  said  charter  or  letters- patent 
to  the  said  colony  of  Rhode  Island  and  Providence  Plantations,  hereinbefore 
set  forth,  and  running  on  the  north,  an  east  and  west  line  drawn  three  miles 
south  of  the  waters  of  said  Charles  river,  or  of  any  or  every  part  thereof,  may 
be  restored  and  confirmed  to  your  complainants,  and  your  complainants  may 
be  quieted  in  the  full  and  free  enjoyment  of  her  jurisdiction  and  sovereignty 
over  the  same;  and  the  title,  jurisdiction  and  sovereignty  of  the  said  state  of 
Rhode  Island  and  Providence  Plantations  over  the  same  be  confirmed  and 
established  by  the  decree  of  this  honorable  eourt;  and  that  your  complainants 
may  have  such  other  and  further  relief  in  the  premises  as  to  this  honorable 
court  shall  seem  meet  and  consistent  with  equity  and  good  conscience. 

It  appears  from  this  statement  of  the  object  of  the  bill,  that  Rhode  Island 
claims  no  right  of  property  in  the  soil  of  the  territory  in  controversy.  The  title 
to  the  land  is  not  in  dispute  between  her  and  Massachusetts.  The  subject- 
matter  which  Rhode  Island  seeks  to  recover  from  Massachusetts  in  this  suit  is 
*' sovereignty  and  jurisdiction"  up  to  the  boundary  line  described  in  her  bill. 
And  she  desires  to  establish  this  line  as  the  true  boundary  between  the  states, 
for  the  purpose  of  showing  that  she  is  entitled  to  recover  from  Massachusetts 
the  sovereignty  and  jurisdiction  which  Massachusetts  now  holds  over  the  terri- 
tory in  question.  Sovereignty  and  jurisdiction  are  not  matters  of  property,  for 
the  allegiance  in  the  disputed  territory  cannot  be  a  matter  of  property.  Rhode 
Island,  therefore,  sues  for  political  rights.  They  are  the  only  matters  in  con- 
troversy, and  the  only  things  to  foe  recovered ;  and  if  she  succeeds  in  this  suit, 
she  will  recover  political  rights  over  the  territory  in  question,  which  are  now 
withheld  from  her  by  Massachusetts. 

Contests  for  rights  of  sovereignty  and  jurisdiction  between  states  over  any 
particular  territory  are  not,  in  my  judgment,  the  subjects  of  judicial  cogni- 
zance and  control,  to  be  recovered  and  enforced  in  an  ordinary  suit,  and  are, 
therefore,  not  within  the  grant  of  judicial  power  contained  in  the  constitution. 

In  the  case  of  New  York  v.  Connecticut,  4  Dal.,  4,  in  the  note.  Chief  Justice 
£Usworth  says:  '^To  have  the  benefit  of  the  agreement  between  the  states, 
the  defendants  below,  who  are  the  settlers  of  New  York,  must  apply  to  a  court 
of  equity,  as  well  as  the  state  herself;  but  in  no  case  can  a  specific  perform- 
ance be  decreed,  unless  there  is  a  substantial  right  of  soil,  not  a  mere  right  of 
political  jurisdiction  to  be  protected  and  enforced."  In  the  case  of  The  Cher- 
okee Nation  v.  The  State  of  Georgia,  5  Pet.,  20,  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  said:  "That  part  of  the  bill  which  respects 
the  land  occupied  by  the  Indians,  and  prays  the  aid  of  the  court  to  protect 
their  possession,  may  be  more  doubtful.  The  mere  question  of  right  might, 
perhaps,  be  decided  by  this  court  in  a  proper  case  with  proper  parties.  But 
the  court  is  asked  to  do  more  than  to  decide  on  the  title.    The  bill  requires  us 
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to  control  the  legislation  of  Georgia,  and  to  restrain  the  exertion  of  its  phys- 
ical force.  The  propriety  of  sach  an  interposition  by  the  court  may  be  well 
qnestioned.  It  savors  too  much  of  the  exercise  of  political  power  to  be  within 
the  proper  province  of  the  judicial  department.  But  the  opinion  on  the  point 
respecting  parties  makes  it  unnecessary  to  decide  this  question." 

In  the  case  before  the  court  we  are  called  on  to  protect  and  enforce  the 
*^  mere  political  jurisdiction  "  of  Rhode  Island ;  and  the  bill  of  the  complainant 
in  effect  asks  us  to  ^'  control  the  legislature  of  Massachusetts,  and  to  restrain  the 
exercise  of  its  physical  force "  within  the  disputed  territory.  According  to 
the  opinions  above  referred  to,  these  questions  do  not  belong  to  the  judicial 
department  This  construction  of  the  constitution  is,  in  my  judgment,  the  true 
one,  and  I  therefore  think  the  proceedings  in  this  case  ought  to  be  dismissed 
for  want  of  jurisdiction. 

Mb.  JusnoB  Babboub  concurred  in  the  result  of  the  opinion.  Mb.  Justicb 
Stobt  did  not  sit  in  the  case. 

The  motion  to  dismiss  was  overruled,  and  the  following  opinion  was  rendered 
on  motions  stated  in  the  opinion: 

Opinion  by  Mb.  Justiob  Thompson. 

A  motion  has  been  made  on  the  part  of  the  state  of  Massachusetts  for  leave 
to  withdraw  the  plea  filed  on  the  part  of  that  state;  and  also  to  withdraw  the 
appearance  heretofore  entered  for  the  state.  A  motion  has  also  been  made,  on 
the  part  of  Rhode  Island,  for  leave  to  withdraw  the  general  replication  to  the 
defendant's  answer  and  plea  in  bar;  and  to  amend  the  original  bill  filed  in  this 
case. 

§  756.  Mode  of  proceeding  in  case  of  failure  of  a  defendcmt  state  to  appear. 

The  motion  on  the  part  of  the  state  of  Massachusetts  to  withdraw  the 
appearance  heretofore  entered  seems  to  be  founded  on  what  is  supposed  to 
have  fallen  from  the  court  at  the  present  term,  in  the  opinion  delivered  upon 
the  question  of  jurisdiction  in  this  case.  It  is  thought  that  opinion  is  open  to 
the  inference  that  jurisdiction  is  assumed  in  consequence  of  the  defendant's 
having  appeared  in  the  cause.  We  did  not  mean  to  put  the  jurisdiction  of  the 
court  upon  that  ground.  It  was  only  intended  to  say  that  the  appearance  of 
the  state  superseded  the  necessity  of  considering  the  question  whether  any  and 
what  course  would  have  been  adopted  by  the  court,  if  the  state  bad  not 
appeared.  We  certainly  did  not  mean  to  be  understood  that  the  state  had  con- 
duded  herself  on  the  ground  that  she  had  voluntarily  appeared;  or  that  if  she 
had  not,  we  could  not  have  assumed  jurisdiction  of  the  case.  But  being  satis- 
fied that  we  had  jurisdiction  of  the  subject-matter  of  the  bill,  so  far  at  least 
as  respected  the  question  of  boundary,  all  inquiry  as  to  the  mode  and  manner 
in  which  the  state  was  to  be  brought  into  court,  or  what  would  be  the  course  of 
proceeding  if  the  state  decline  to  appear,  became  entirely  unnecessary.  But  as 
the  question  is  now  brought  directly  before  us,  it  becomes  necessary  to  dispose 
of  it.  We  think,  however,  that  the  course  of  decisions  in  this  court  does  not 
leave  us  at  liberty  to  consider  this  an  open  question. 

In  the  case  of  New  Jersey  v.  New  York,  6  Pet.,  287,  this  question  was  very 
fully  examined  by  the  court,  and  the  course  of  practice  considered  as  settled  by 
the  former  decisions  of  the  court,  both  before  and  after  the  amendment  of  the 
constitution,  which  declared  that  the  judicial  power  of  the  United  States  shall 
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not  extend  to  any  suit  in  law  or  equity,  commeooed  or  prosecuted  against  a 
state  by  citizens  of  another  state  or  subjects  of  any  foreign  state.  This  amend- 
ment did  not  affect  suits  by  a  state  against  another  state;  and  the  mode  of 
proceeding  in  such  suits  was  not  at  all  affected  by  that  amendment.  We  do 
not  propose  to  enter  into  this  question  any  further  than  briefly  to  notice  what 
the  court  has  already  decided  upon  the  practice  in  this  respect.  These  cases 
were  reviewed  in  the  case  referred  to,  of  New  Jersey  v.  New  York,  and  the 
practice  found  to  have  been  established  by  former  decisions  of  the  court,  as  far 
as  it  went,  was  adopted.  And  the  court  went  a  step  further,  and  declared 
what  would  be  the  course  of  proceeding  in  a  stage  of  the  cause  beyond  which 
former  decisions  had  not  found  it  necessary  to  prescribe  such  course. 

The  court,  in  the  case  of  New  Jersey  v.  New  York,  5  Pet.,  287,  commence  the 
opinion  by  saying:  ^^This  is  a  bill  filed  for  the  purpose  of  ascertaining  and  set- 
tling the  boundary  between  the  two  states."  And  this  is  precisely  the  ques- 
tion presented  in  the  bill  now  before  us.  And  it  is  added,  that  congress  has 
passed  no  act  for  the  special  purpose  of  prescribing  the  mode  of  proceeding  in 
suits  instituted  against  a  state.  The  precise  question  was,  therefore,  presented, 
whether  the  existing  legislation  of  congress  was  sutSoient  to  enable  the  court 
to  proceed  in  such  a  case  without  any  special  legislation  for  that  purpose.  And 
the  court  observed  that  at  a  very  early  period  of  our  judicial  history  suits  were 
instituted  in  this  court  against  states,  and  the  questions  concerning  its  jurisdic- 
tion were  necessarily  considered. 

An  examination  of  the  acts  of  congress  in  relation  to  process  and  proceedings, 
and  the  power  of  the  court  to  make  and  establish  all  necessary  rules  for  con- 
ducting business  in  the  courts,  is  gone  into,  and  considered  sufficient  to  author- 
ize process  and  proceedings  against  a  state,  and  the  court  adopted  the  practice 
prescribed  in  the  case  of  Orayson  v.  The  Oomroonwealth  of  Virginia,  3  Dall., 
320,  that  when  process  in  common  law  or  in  equity  shall  issue  against  a  state, 
it  shall  be  served  on  the  governor  or  chief  executive  magistrate,  and  the  attor- 
ney-general of  the  stata  The  court,  in  that  case,  declined  issuing  a  distringas 
to  compel  the  appearance  of  the  state,  and  ordered,  as  a  general  rule,  that  if 
the  defendant,  on  service  of  the  subpoena,  shall  not  appear  at  the  return  day 
therein,  the  complainant  shall  be  at  liberty  to  proceed  ex  parte.  And  the  course 
of  practice  has  since  been  to  proceed  ex  parte  if  the  state  does  not  appear.  And 
accordingly,  in  several  caf  es,  on  the  return  of  the  process,  orders  have  been  en- 
tered that,  unless  the  state  appear  by  a  given  day,  judgment  by  default  will  be 
entered.  And  further  proceedings  have  been  had  in  the  causes.  In  the  case 
of  Chisholm  v.  Georgia,  2  Dall.,  419,  judgment  by  default  was  entered,  and  a 
writ  of  inquiry  awarded  in  February  term,  1794.  But  the  amendment  of  the 
constitution  prevented  its  being  executed.  And  in  other  cases  commissions 
have  been  taken  out  for  the  examination  of  witnesses.  By  such  proceedings, 
therefore,  showing  progressive  stages  in  cases  towards  a  final  hearing,  and  in 
accordance  with  this  course  of  practice,  the  court,  in  the  case  of  New  Jersey  v. 
New  York,  adopted  the  course  prescribed  by  the  general  order  made  in  the 
case  of  Grayson  v.  Virginia,  3  Dall.,  320,  and  entered  a  rule  that  the  subpoena 
having  been  returned,  executed  sixty  days  before  the  return  day  thereof,  and 
the  defendant  having  failed  to  appear,  it  is  decreed  and  ordered  that  the  com- 
plainant be  at  liberty  to  proceed  ex  parte;  and  that  unless  the  defendant,  on 
being  served  with  a  copy  of  this  decree,  shall  appear  and  answer  the  bill  of  the 
complainant,  the  court  will  proceed  to  hear  the  cause  on  the  part  of  the  com- 
plainant and  decree  on  the  matter  of  the  said  bilL 
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So  that  the  practice  aeems  to  be  well  settled  that  ia  suits  against  a  state,  if 
the  state  shall  refuse  or  negleot  to  appear,  apon  doe  serfrioe  of  process,  no  coer- 
cive measures  will  be  taken  to  compel  appearance,  but  the  complainant  or 
plaintiff  will  be  allowed  to  proceed  ex  parte.  If,  npoa  this  view  of  the  case, 
the  counsel  for  the  state  of  Massachnsetts  shall  elect  to  withdraw  the  appear- 
ance heretofore  entered,  leave  will  accordingly  he  given,  and  the  state  of 
Ehode  Island  may  proceed  ex  parte.  And  if  the  appearance  is  not  withdrawn, 
as  no  testimony  has  been  taken,  we  shall  allow  the  parties  to  withdraw  or 
amend  the  pleadings  under  such  order  as  the  court  shall  hereafter  make. 

Mr.  JusnoB  Baldwin  dissented.     Ma.  Justick  Stokt  did  not  sit  in  the  case. 


FOWLER  V.  UNDSEY. 
(8  Dallas,  411-415.    1799.) 

Statbmbnt  of  Facts. —  Suits  in  the  nature  of  ejectment  were  brought  in  the 
circuit  court  for  Connecticut  to  recover  lands  in  that  state.  Defendants  claim 
that  the  lands  in  question  lay  in  New  York.  The  case  came  before  the  supreme 
court  on  a  rule  to  show  cause  why  the  actions  should  not  be  removed  into  that 
court  by  certiorari^  as  belonging  exclusively  to  its  jurisdiction. 

§  767.  The  supreme  court  has  no  original  jurisdiction  on  account  of  the  inter- 
est of  a  etate  in  the  result  of  the  euit,  unless  the  staie  be  nominally  or  substantially 
a  party. 

Opinion  by  Mr.  Justice  Wabhinoton. 

The  first  question  that  occurs  from  the  arguments  on  the  present  occasion 
respects  the  nature  of  the  rights  that  are  contested  in  the  suits  depending  in 
the  circuit  court.  Without  entering  into  a  critical  examination  of  the  consti- 
tution and  laws  in  relation  to  the  jurisdiction  of  the  supreme  court,  I  lay  down 
the  following  as  a  safe  rule:  That  a  case  which  belongs  to  the  jurisdiction  of 
the  supreme  court,  on  account  of  the  interest  that  a  state  has  in  tiie  contro- 
versy, must  be  a  case  in  which  a  state  is  either  nominally  or  substantially  the 
party.  It  is  not  sufficient  that  a  state  may  be  consequentially  affected;  for  in 
such  case,  as  where  the  grants  of  different  states  are  brought  into  litigation, 
the  circuit  court  has  clearly  a  jurisdiction.  And  this  remark  furnishes  an 
answer  to  the  suggestions  that  have  been  founded  on  the  remote  interest  of 
the  state,  in  making  retribution  to  her  grantoes  upon  the  event  of  an  eviction. 

It  is  not  contended  that  the  states  are  nominally  the  parties;  nor  do  I  think 
that  they  can  be  regarded  as  substantially  the  parties  to  the  suits ;  nay,  it 
appears  to  me  that  they  are  not  even  interested  or  affected.  They  have  aright 
either  to  the  soil  or  to  the  jurisdiction.  If  they  have  the  right  of  soil  they  may 
contest  it  at  any  time  in  this  court,  notwithstanding  a  decision  in  the  present 
suits;  and  though  they  may  have  parted  with  the  right  of  soil,  still  the  right 
of  jurisdiction  is  unimpaired.  A  decision  as  to  the  former  object  between  in- 
dividual citizens  can  never  affect  the  right  of  the  state  as  to  the  latter  object; 
it  is  res  inter  alios  acta.  For,  suppose  the  jury  in  some  cases  should  find  in 
favor  of  the  title  under  New  York,  and  in  others  they  should  find  in  favor  of 
the  title  under  Connecticut,  how  would  this  decide  the  right  of  jurisdiction  ? 
And  on  what  principle  can  private  citizens,  in  the  litigation  of  their  private 
claims,  be  competent  to  investigate,  determine  and  fix  the  important  rights  of 
sovereignty  ? 
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The  question  of  jurisdiction  remaining,  therefore,  unaffected  by  the  proceed- 
ings in  these  suits,  is  there  no  other  mode  by  which  it  may  be  tried?  I  will 
not  say  that  a  state  could  sue  at  law  for  such  an  incorporeal  right  as  that  of 
sovereignty  and  jurisdiction ;  but  even  if  a  court  of  law  would  not  afford  a 
remedy,  I  can  see  no  reason  why  a  remedy  should  not  be  obtained  in  a  court 
of  equity.  The  state  of  Kew  York-  might,  I  think,  file  a  bill  against  the  state 
of  Connecticut,  praying  to  be  quieted  as  to  the  boundaries  of  the  disputed  ter- 
ritory; and  this  court,  in  order  to  effectuate  justice,  might  appoint  commis- 
sioners to  ascertain  and  report  those  boundaries.  There  being  no  redress  at 
law  would  be  a  sufficient  reason  for  the  interposition  of  the  equitable  powers 
of  the  court,  since  it  is  monstrous  to  talk  of  existing  rights  without  applying 
correspondent  remedies. 

§  768.  A  certiorari  wiU  not  issue  becaitse  of  a  defeat  of  Jurisdiction  in  the 
inferior  court. 

But  as  it  is  proposed  to  remove  the  suits  under  consideration  from  the  circuit 
court  into  this  court,  by  writs  of  certiorari^  I  ask  whether  it  has  ever  happened, 
in  the  course  of  judicial  proceedings,  that  a  certiorari  has  issued  from  a  superior 
to  an  inferior  court,  to  remove  a  cause  merely  from  a  defect  of  jurisdiction! 
I  do  not  know  that  such  a  case  could  ever  occur.  If  the  state  is  really  a  party 
to  the  suit  in  the  inferior  court,  a  plea  to  the  jurisdiction  may  be  there  put  in ; 
or,  perhaps,  without  such  a  plea,  this  court  would  reverse  the  judgment  on  a 
writ  of  error;  and,  if  the  state  is  not  a  party,  there  is  no  pretense  for  the  re- 
moval. A  certiorari^  however,  can  only  issue  as  original  process,  to  remove  a 
cause  and  change  the  venue^  when  the  superior  court  is  satisfied  that  a  fair  and 
impartial  trial  will  not  otherwise  be  obtained ;  and  it  is  sometimes  used  as 
auxiliary  proceed,  where,  for  instance,  diminution  of  the  record  is  alleged,  on  a 
writ  of  error;  but  in  such  cases  the  superior  court  must  have  jurisdiction  of 
the  controversy.  And  as  it  does  not  appear  to  me  that  this  court  has  exclusive 
or  original  jurisdiction  of  the  suits  in  question,  I  am  of  opinion  that  the  rule 
muBt  be  discharged. 

§  759.  The  present  is  in  no  sense  a  controversy  hetvoeen  states. 

Opinion  by  Mr.  Jusncs  Patsbson. 

The  rule  to  show  cause  why  a  venire  should  not  be  awarded  to  summon  a 
jury  from  some  district  other  than  that  of  Connecticut  or  New  York  cannot 
be  supported.  It  has,  indeed,  been  abandoned.  The  argun^nt  proceeds  on  the 
ground  of  removing  the  cause  into  this  court,  as  having  exclusive  jurisdiction 
of  it,  because  it  is  a  controversy  between  states.  The  constitution  of  the 
United  States,  and  the  act  of  congress,  although  the  phraseology  be  somewhat 
different,  may  be  construed  in  perfect  conformity  with  each  other.  The  prefix 
ent  is  a  controversy  between  individuals  respecting  their  right  or  title  to  a  par- 
ticular tract  of  land,  and  cannot  be  extended  to  third  parties  or  states.  Its 
decision  will  not  affect  the  state  of  Connecticut  or  New  York,  because  neither 
of  them  is  before  the  court,  nor  is  it  possible  to  bring  either  of  them,  as  a  party, 
before  the  court  in  the  present  action.  The  state,  as  such,  is  not  before  us. 
Besides,  if  the  cause  should  be  removed  into  this  court,  it  would  answer  no 
purpose;  for  I  am  not  able  to  discern  by  what  authority  we  could  change  the 
venxie^  or  direct  a  jury  to  be  drawn  from  another  district.  As  to  this  particu- 
lar there  is  no  devolution  of  power  either  by  the  constitution  or  law.  The 
aathority  must  be  given;  we  cannot  usurp  or  take  it. 

If  the  point  of  jurisdiction  be  raised  by  the  pleadings,  the  circuit  court  is 
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competent  to  its  decision,  and,  therefore,  the  cause  cannot  be  removed  into 
this  court  previously  to  such  decision.  To  remove  a  cause  from  one  court  to 
another,  on  the  allegation  of  the  want  of  jurisdiction,  is  a  novelty  in  judicial 
proceedings.  Would  not  the  certiorari  to  remove  be  an  admission  of  the  juris- 
diction below  ?  Neither  of  the  motions  is  within  the  letter  or  spirit  of  the 
constitution  or  law.  How  far  a  suit  may,  with  effect,  be  instituted  in  this 
court  to  decide  the  right  of  jurisdiction  between  two  states,  abstractedly  from 
the  right  of  soil,  it  is  not  necessary  to  determine.  The  question  is  a  great  one; 
but  not  before  us.  I  regret  the  incompetency  of  this  court  to  give  the  aid 
prayed  for.  No  prejudice  or  passion,  whether  of  a  state  or  personal  nature, 
should  insinuate  itself  in  the  administration  of  justice.  Jurymen,  especially, 
should  be  above  all  prejudice,  all  passion,  and  all  interest  in  the  matter  to  be 
determined.    But  it  is  the  duty  of  judges  to  declare,  and  not  to  make,  the  law. 

Opinion  by  Mb.  Justioe  Cushino. 

These  motions  are  to  be  determined,  rather  by  the  constitution  and  the  laws 
made  under  it,  than  by  any  remote  analogies  drawn  from  English  practice. 
Both  by  the  constitution  and  the  judicial  act,  the  supreme  court  has  original 
jurisdiction  where  a  state  is  a  party.  In  this  case  the  state  does  not  appear  to 
be  a  party,  by  anything  on  the  record.  It  is  a  controversy  or  suit  between 
private  citizens  only ;  an  action  of  ejectment,  in  which  the  defendant  pleads  to 
the  jurisdiction  that  the  land  lies  in  the  state  of  New  York,  and  issue  is  taken 
on  that  fact. 

Whether  the  land  lies  in  New  York  or  Connecticut  does  not  appear  to  affect 
the  right  or  title  to  the  land  in  question.  The  right  of  jurisdiction  and  the 
right  of  soil  may  depend  on  very  different  words,  charters  and  foundations.  A 
decision  of  that  issue  can  only  determine  the  controversy  as  between  the  private 
citizens,  who  are  parties  to  the  suit,  and  the  event  only  give  the  land  to  the 
plaintiff  or  defendant;  but  could  have  no  controlling  influence  over  the  line  of 
jurisdiction ;  with  respect  to  which,  if  either  state  has  a  contest  with  the  other, 
or  with  individuals,  the  state  has  its  remedy,  I  suppose,  under  the  constitution 
and  the  laws,  by  proper  application,  but  not  in  this  way;  for  she  is  not  a  party 
to  the  suits.  If  an  individual  will  put  the  event  of  his  cause  in  a  plea  of  this 
kind,  on  a  fact  which  is  not  essential  to  his  right,  I  cannot  think  it  can  preju- 
dice the  right  of  jurisdiction  appertaining  to  a  state.  I  agree  with  the  rest  of 
the  oourt|  that  neither  of  the  motions  can  be  granted. 

Bule  discharged. 

EX  PARTE  BARRY. 
(2  Howard,  65,  60.    1844.) 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Facts. —  This  is  a  petition  filed  in  this  court  for.  a  writ  of 
haheas  corpus  to  be  awarded  to  bring  up  the  body  of  the  infant  daughter  of 
the  petitioner,  alleged  to  be  now  unlawfully  debarred  from  him,  and  in  the 
custody  of  Mrs.  Mary  Mercein,  the  grandmother  of  the  said  child,  in  the  dis- 
trict of  New  York.  The  petitioner  is  a  subject  of  the  queen  of  Great  Britain; 
and  the  application  in  effect  seeks  the  exercise  of  original  jurisdiction  in  the 
matter  upon  which  it  is  founded.  No  application  has  been  made  to  the  circuit 
court  of  the  United  States  for  the  district  of  New  York,  for  relief  in  tbe 
premises,  either  by  a  writ  of  habeas  corpus  or  de  homine  repleffiandoy  or  others 
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wise ;  and^  of  course,  no  case  is  presented  for  the  exercise  of  the  appellate 
jurisdiction  of  this  court  by  any  review  of  the  final  decision  and  award  of  the 
circait  court  npon  any  such  proceedings.  Nor  is  any  case  presented  for  the 
exercise  of  the  appellate  jurisdiction  of  this  court  upon  a  writ  of  error  to 
the  decision  of  the  highest  court  of  law  and  equity  in  the  state  of  New  York, 
upon  the  ground  of  any  question  arising  under  the  twenty-fifth  section  of  the 
judiciary  act  of  1789,  ch.  20  (1  Stats,  at  Large,  85). 

§  7  60,  The  supreme  court  has  no  power  to  issue  writs  of  habeas  corpus  eoooept 
in  aid  of  its  ordinary  jurisdiction. 

The  case,  then,  is  one  avowedly  and  nakedly  for  the  exercise  of  original 
jurisdiction  by  this  court.  Now,  the  constitution  of  the  United  States  has  not 
ooiifided  any  original  jurisdiction  to  this  court,  except  '^  in  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those  in  which  a  state 
shall  be  a  party."  The  present  case  falls  not  within  either  predicament.  It  is 
the  case  of  a  private  individual,  who  is  an  alien,  seeking  redress  for  a  supposed 
wrong  done  him  by  another  private  individual,  who  is  a  citizen  of  New  York. 
It  is  plain,  therefore,  that  this  court  has  no  original  jurisdiction  to  entertain 
the  present  petition ;  and  we  cannot  issue  any  writ  of  habeas  corpus^  except 
when  it  is  necessary  for  the  exercise  of  the  jurisdiction,  original  or  appellate, 
given  to  it  by  the  constitution  or  laws  of  the  United  States.  Without,  there- 
fore, entering  into  the  merits  of  the  present  application,  we  are  compelled,  by 
our  duty,  to  dismiss  the  petition,  leaving  the  petitioner  to  seek  redress  in  such 
other  tribunal  of  the  United  States  as  may  be  entitled  to  grant  it  If  the 
petitioner  has  any  title  to  redress  in  those  tribunals,  the  vacancy  in  the  office 
of  the  judge  of  this  court,  assigned  to  that  circuit  and  district,  creates  no  legal 
obetruction  to  the  pursuit  thereof. 

§  761.  Salts  between  states.—  The  supreme  coart  has  jurisdiction  of  a  suit  between  two 
of  the  8tate8»  brought  to  settle  a  question  of  boundary  between  them.  The  court  may  order 
a  judgment  on  ex  parte  testimony,  and  if  the  defendant  state,  being  duly  served  with  process, 
fails  to  appear,  a  judgment  may  be  ordered.  State  of  New  Jersey  v.  State  of  New  York,  5 
Pet.,  298.    See  §737. 

§  762.  In  a  suit  between  two  states,  in  the  United  States  supreme  court,  to  settle  a  bound- 
ary, the  United  States  may  intervene  by  its  attorney-general,  adduce  evidence  and  argue. 
There  is  no  need  of  its  being  made  a  formal  party,  since  there  is  no  way  in  which  it  can 
revise  the  decree.    Florida  v.  Georgia,  17  How.,  478. 

§  766.  The  supreme  court  of  the  United  States  has  jurisdiction  of  an  original  bill  to  settle 
the  boundaiy  line  between  two  states.  The  fact  that  such  decision  involves  limiting  the 
sovereignty  of  a  state  over  its  subjects  and  construing  compacts  between  states  does  not  de- 
feat the  jurisdiction.    Virginia  v.  West  Virginia,  11  WalL,  68. 

g  76i.  In  cases  where  a  state  is  a  party,  the  supreme  court  of  the  United  States  acts 
under  the  grant  of  original  jurisdiction  in  such  cases  given  by  the  constitution,  and  exercises 
this  jurisdiction  according  to  rules  of  practice  prescribed  by  itself  without  the  necessity  of 
any  act  of  congress.    Ck)mmon wealth  of  Kentucky  v,  Dennison,  24  How.,  96.    See  §  720. 

§  765.  Congress  has  passed  no  act  for  the  special  purpose  of  prescribing  the  mode  of  pro- 
ceeding in  suits  instituted  against  a  state  or  in  any  suit  in  which  the  supreme  court  is  to 
exercise  the  original  jurisdiction  conferred  by  the  constitution.  That  court,  however,  may 
exercise  its  original  jurisdiction  in  suits  against  a  state  under  the  authority  of  the  constitu- 
tion and  acts  of  congress.  The  rules  respecting  the  process,  the  persons  on  whom  it  is  to  be 
served,  and  the  time  of  service,  are  fixed ;  also  the  proceedings  on  failure  of  the  state  to  ap- 
pear.   State  of  New  Jersey  v.  State  of  New  York,  5  Pet,  287. 

g  766.  iDjanetion  by  state  against  secretary  of  war.— The  supreme  court  of  the  United 
States,  in  the  exercise  of  its  original  jurisdiction,  cannot  entertain  a  bill  brought  by  a  state 
against  the  secretary  of  war  and  others  to  restrain  them,  as  representatives  of  the  executive 
of  the  United  States,  from  carrying  into  execution  the  reconstruction  acts  of  1867,  on  the 
ground  that,  by  them,  the  existing  government  of  the  state  would  be  destroyed  and  another 
set  up.    This  is  a  political,  not  a  judicial,  question.    State  of  Georgia  v.  Stanton,  6  WalL,  76» 
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g  707.  Salt  between  state  and  citizen  ef  another  ~  Pelitieal  rights.— The  supmme  oourt 

of  the  United  States  has  no  jurisdiction  of  a  controversy  between  a  state  and  citizens  of  an- 
other state,  if  that  controversy  involves  only  political  rights,  and  makes  no  case  of  danger  to 
private  rights  or  private  property.    JbicL 

§  76S.  The  eleventh  amendment  to  the  oonstitution  applied  to  suits  pending  at  the  time  of 
its  adoption.     II ollings worth  v.  Virginia,*  8  Dal.,  878. 

g  769.  Equity  Jurisdiction.— The  supreme  court  of  the  United  States  has  an  equitable 
jurisdiction  to  restrain  by  injunction,  on  suit  by  a  stockholder,  the  directors  of  a  corporation 
from  doing  acts  which  amount  to  a  violation  of  the  charter,  or  to  prevent  any  misapplication 
of  the  capital  or  profits,  if  such  acts  amount  to  a  breach  of  trust.  Dodge  v,  Woolsey,  18  How., 
841  (Corp.,  §§  565-573). 

g  770.  The  supreme  court  of  the  United  States,  in  the  exercise  of  its  equity  jurisdiction  in 
a  suit  between  citizens  of  different  states,  will  enforce,  besides  the  general  principles  of  equity, 
a  state  statute  affecting  the  land  in  dispute.    Wickliffe  v.  Owings,  17  How.,  50. 

g  771.  The  supreme  court  of  the  United  States  has  full  equity  jurisdiction,  founded  on  the 
principles  and  practice  of  the  English  court  of  chancery,  and  will,  when  a  proper  case  is 
made  out,  restrain  by  injunction  a  public  nuisance.  State  of  Pennsylvania  v.  Wheeling,  etc., 
Bridge  Ca,  18  How.,  568. 

g  772.  Extent  of —Jndletal  notice.— As  the  jurisdiction  of  the  United  States  supreme 
court  extends  over  the  whole  of  the  Union,  its  judges  take  judicial  notice  of  the  laws  and 
courts  and  jurisdictions  of  the  various  states.     Pratt  v.  Willard,  6  McL.,  26. 

g  778.  In  admiralty. — The  supreme  court  of  the  United  States  has  only  an  appellate  juris- 
diction in  admiralty.  A  claim  cannot  be  filed  there  for  the  first  time.  The  Harrison,  1  Wheat, 
299. 

g  774<  To  command  United  States  to  reftand  money.— The  supreme  court  of  the  United 
States  has  no  authority  to  make  an  order  commanding  the  United  States  to  refund  money 
paid  to  it    Ex  parte  Morris,  9  Wall,  605. 

g  775.  Original  and  appellate  —  Mandamus.— The  jurisdiction  conferred  upon  the  supreme 
court  of  the  United  States  by  the  constitution  is  original  in  all  cases  affecthig  ambassadors, 
other  public  ministers  and  consuls,  and  those  in  which  a  state  shall  be  a  party.  In  all  others 
its  jurisdiction  is  appellate.  It  has  therefore  no  original  jurisdiction  to  issue  a  mandamus 
not  falling  in  either  of  the  above  classes,  nor  can  a  statute  of  the  United  States  giving  it 
such  power  have  any  effect,  being  unconstitutional.  If  the  issuing  a  mandamus  is  necessary 
as  auxiliary  to  the  appellate  jurisdiction  of  the  supreme  court,  it  may  be  issued ;  but  a  man- 
damus  issued  to  an  officer  for  the  delivery  of  a  paper  is,  in  effect,  an  original  action  for  that 
paper,  and  is  therefore  the  exercise  of  original,  and  not  appellate,  jurisdiction.  Marbury  r. 
Madison,  1  Cr.,  175. 

g  778.  The  supreme  court  of  the  United  States  has  no  jurisdiction  to  issue  a  mandamus  to 
the  register  of  the  land  office  at  a  town,  commanding  him  to  enter  the  application  of  the 
plaintiff  for  a  certain  tract  of  land,  under  the  provisions  of  act  of  congress,  lOth  May,  1800. 
The  court  has  not  original  jurisdiction  to  issue  the  writ,  nor  has  it  appellate  jurisdiction  aris- 
ing from  the  fact  that  the  parties  had  submitted  the  question  to  the  supreme  court  of  a  state 
and  the  state  court  had  dismissed  the  motion.     M*Cluny  v,  Sillouin,  2  Wheat,  870. 

g  777.  Mandamus. —  The  supreme  court  of  the  United  States  has  authority,  by  the  thirteenth 
section  of  the  judiciary  act  of  1789,  to  issue  mandamus  in  cases  warranted  by  the  principles 
and  usages  of  law,  to  any  courts  appointed  or  persons  holding  office  under  the  United  Statea 
Circuit  courts  can  only  issue  mandamus  when  necessary  to  enforce  their  jurisdiction.  United 
States  V.  Addison,  23  How.,  188. 

g  778.  When  a  federal  court  of  inferior  jurisdiction  has  disbarred  an  attorney  in  a  case 
where  it  had  no  jurisdiction,  a  mandamus  will  issue  from  the  United  States  supreme  oourt  to 
reverse  this  action.    Ex  parte  Bradley,  7  Wall.,  877  (Attorneys,  Jig  21-20). 

g  778a.  Agreed  statement. —  While  an  action  was  pending  before  the  circuit  oourt  for  the 
district  of  New  York,  the  parties  made  an  agreed  statement  of  facts  and  requested  the 
opinion  of  the  supreme  court  thereon,  agreeing  that  judgment  should  be  entered  in  the  cir- 
cuit court  in  conformity  with  the  opinion.  Held^  that  matters  maybe  brought  before  the 
supreme  court  only  by  the  regular  process  of  law,  and  not  by  an  agreed  statement  of  facts. 
Dewhurst  v.  Coulthard,*  8  Dal.,  409. 

g  77Sb.  Case  under  a  treaty. —  When  a  defendant  in  ejectment  sets  up  an  outstanding  title 
in  a  party  under  whom  he  does  not  claim,  and  the  validity  of  this  title  depends  upon  the 
effect  of  a  treaty,  this  is  not  a  case  arising  under  a  treaty,  within  the  jurisdiction  of  the 
supreme  court.     Owings  v,  Norwood,*  5  Crancb,  844. 

g  779.  Constitutionality  of  state  lairs.—  The  United  States  supreme  court  is  the  final  court 
to  decide  upon  the  constitutionality  of  a  state  law,  e.  y.,  whether  it  infringes  the  obligation 
of  a  contract    Dodge  v.  Woolsey,  18  How.,  850  (Corp.,  g§  565-573). 

876 


IN  GENERAL.  §§78^794. 

§  790.  and  acts  of  eotigress.—  The  supreme  coort  of  the  United  States  is  the  final 

arbiter  of  the  const itutionalitj  of  the  laws  of  the  United  States  and  acts  of  congress.  The 
Mayor  v.  Cooper,  6  Wall.,  S53. 

§  781.  Congress  cannot  subject  the  judgments  of  the  United  States  supreme  court  to  the 
revision  or  correction  of  any  other  tribunal    United  States  v,  O'Gradj,  3d  Wall.,  648. 

§  782.  Certiorari  to  military  eommlSBion.—'  The  United  States  supreme  court  has  no  juris- 
diction to  issue  a  writ  of  certioraH  to  review  the  decision  of  a  military  commission.  That 
is  not  a  court.    Ex  parte  Vallandigham,  1  WalL,  248. 

g  788.  Appellate  jnrisdietlon  orer  cirenft  eoart  for  District  of  Colombia.—-  The  supreme 
court  lias  jurisdiction  to  re-examine  and  reverse  or  affirm  any  final  judgment,  order  or  decree 
in  the  circuit  court  for  the  District  of  Columbia,  wherein  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  value  of  $100.    Custiss  v,  Georgetown,  etc.,  Turnpike  Co.,*  6Cr.,  383. 

§  784.  Remission  of  ease  flrom  general  term  of  elrenit  eoart  to  special  term.—  The  su- 
preme court- has  no  power  to  remit  a  case  of  treason  depending  for  trial,  before  the  regular 
term  of  the  United  States  circuit  court,  to  a  special  term  of  the  circuit  court,  for  the  sake  of 
trying  the  case  nearer  to  the  scene  of  the  actions.     United  States  v,  Hamilton,  8  Dal.,  18. 

§  786.  Ordering  a  reargomenl—It  must  be  a  very  strong  case  indeed  to  induce  the  80« 
preme  court  of  the  United  States  to  order  a  reargument  in  any  of  the  causes  which  have 
once  been  argued  and  decided  by  them.    Inglis  v.  Sailors*  Snug  Harbor,  8  Pet,  103. 

§  78C  Appeals  from  territorial  courts  of  Florida.—  Under  the  act  of  February  23,  1947, 
the  supreme  court  has  jurisdiction  of  all  cases,  civil  or  criminal,  brought  to  it  on  appeal  or 
writ  of  error,  from  the  territorial  oourts  of  Florida.    Forsyth  v.  United  States,*  9  How.,  571. 

T.  Jurisdiction  of  the  Cibcuit  Coubt. 
1.  In  General. 

%  787.  Snperrlsory  Jurisdiction  over  district  conrt— The  only  supervisory  jurisdiction 
exercised  by  the  circuit  court  of  the  United  States  over  the  district  court  is  to  reexamine  and 
reverse  or  affirm  the  final  decrees  and  judgments  of  the  district  court,  and  it  can  do  thid  only 
by  appeal  or  writ  of  error.  It  has  no  authority  to  order,  by  mandamus,  the  district  court  to 
vacate  a  rule  made  in  a  case  allowing  an  amendment  to  the  record.  Smith  v.  Jackson,  1 
Paine,  455. 

§788.  Appellate  Jarisdietlon  over  state  supreme  eonrt^The  United  States  circuit 
court  has  no  power,  by  agreement  of  parties,  to  compel  the  supreme  court  of  a  state  to  revise 
or  allow  amendments  to  its  process,  for  this  would  be  exercising  an  appellate  jurisdiction  over 
that  court.    Kent  v,  Roberts,  3  Story,  598. 

§  780.  Rerieir  of  decree  by  court  of  another  of  rcait-—  A  decree  rendered  in  the  circuit 
court  of  the  United  States  for  one  circuit,  and  on  appeal  to  the  supreme  court  affirmed,  can- 
not be  reviewed  by  the  circuit  court  for  another  circuit,  unless  it  is  alleged  that  the  decree 
was  fraudulently  obtained.    Clark  v.  Hackett.  1  Cliff.,  373. 

§  790.  Where  the  United  States  Is  plaintilT.— The  circuit  court,  having  jurisdiction  of  all 
suits  at  common  law,  etc.,  where  the  United  States  is  plaintiff  (U.  S.  R.  S.,  §  639,  d.  8),  has 
jurisdiction  of  an  action  of  ctssumpHt  brought  by  the  United  States  as  successor  to  the  insur^ 
gent  government  of  Virginia,  for  a  debt  due  the  insurgent  government.  United  States  v. 
Smith,  1  Hughes,  854 

§  71^1.  This  court  has  jurisdiction  of  a  creditors*  bill  in  which  the  United  States  are  plaint* 
ifl^  and  the  amount  in  controversy  exceeds  $500,  exclusive  of  costs,  under  the  eleventh  sec- 
tion of  the  judiciary  act     United  States  v.  Stiner,  8  Blatch.,  544. 

§  792.  When  a  proceeding  for  the  condemnation  of  land  for  federal  use  is  brought  by  the 
secretary  of  the  treasury,  the  proceeding  is  one  in  which  the  United  States  is  plaintiff  in  such 
a  sense  as  to  give  the  circuit  court  jurisdiction  under  the  judiciary  act  of  1789.  United 
States  17.  Block  131,  8  Biss.,  317. 

8  798.  When  the  United  States  are  plaintiffs  in  a  proceeding  in  which  the  value  in  dispute 
exceeds  $M)0,  the  circuit  court  will  have  jurisdiction  under  the  judiciary  act  of  1789,  if  the 
proceeding  Is  a  civil  suit  at  common  law  or  in  equity ;  and  this  includes  not  only  suits  known 
to  the  law  at  the  time  when  the  act  was  passed,  but  any  proceeding  authorized  by  the  statutes 
of  the  United  States.  Therefore,  a  proceeding  to  condemn  land  for  the  purposes  of  a  custom- 
bouse,  brought  by  the  United  States  under  the  provisions  of  act  of  congress  of  December  31, 
1871  (17  U.  S.  Stat.,  34),  is  such  a  civil  suit  at  law  or  in  equity,  and  the  United  States  circuit 
court  has  jurisdiction  of  it    Ibid, 

g  794.  Suits  by  or  against  states.—  A  state  cannot  maintain  an  action  as  plaintiff  in  a 
circuit  court  of  the  United  States.  Wisconsin  v.  City  of  Duluth,  4  Ch.  Leg.  N.,  405;  11  Am. 
L.  Reg.  (N.  S.),  709. 
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§§795-807.         COURTa- JURISDICTION  OF  THE  CIRCUIT  COURT. 

§  795.  The  circuit  courts  of  the  United  States  do  not  have  jurisdiction  of  causes  in  which 
a  state  is  plaintiff,  and  citizens  of  another  state  defendants.  QiuBre^  whether  under  the  con- 
stitution the  jurisdiction  of  the  supreme  court  is  not  exclusive  so  far  as  the  federal  courts 
are  concerned.    Ibid. 

§  79G.  When  a  suit  is  brought  against  the  governor  of  a  state  in  his  official  capacity,  for 
property  which  he  holds  in  behalf  of  the  state,  under  the  laws  of  the  state,  the  suit  is  in 
reality  against  the  state,  and  the  circuit  court  has  no  jurisdiction  of  such  a  case.  (Governor 
of  Georgia  v.  Madrazo,  1  Pet.,  124. 

§  797.  When  a  state  owns  all  the  stock  in  a  bank  incorporated  under  its  laws,  the  circuit 
court  still  has  jurisdiction  of  a  suit  brought  against  the  bank,  for  the  state  is  not  a  party  to 
the  suit.    Bank  of  Kentucky  v.  Wister.  2  Pet«  826  (Banks,  §§  260^299). 

§  798.  In  matters  affeeting  consuls. —  A  suit  was  brought  against  a  firm  in  the  circuit 
court  of  the  United  States,  and  the  jurisdiction  was  sustainable  only  on  the  ground  that  one 
of  the  members  of  the  firm  was  a  consul  in  the  United  States  of  a  foreign  power.  The  court 
held  that  this  firm  was  not  liable,  but  that  the  members  of  a  former  firm  were ;  that  the  consul 
was  not  a  member  of  such  former  firm,  and  therefore  was  not  liable ;  and  that  one  of  the 
members  of  the  firm  sued  was  liable,  because  having  been  a  member  of  the  former  firm.  It 
was  therefore  held  that  the  court  had  no  jurisdiction  to  render  judgment  against  this  de- 
fendant who  was  liable,  since  the  jurisdiction  depended  on  his  being  liable  as  a  partner  of 
the  consul,  and  he  was  not  so  liable.    Bixby  v,  Janssen,*  6  Blatch.,  315.    See  Consuls. 

§  799.  The  jurisdiction  given  by  the  federal  constitution  to  the  supreme  court  of  the 
United  States  in  suits  concerning  consuls  is  original  and  not  exclusive;  neither  is  the  juris- 
diction conferred  upon  the  federal  district  court  by  the  ninth  section  of  the  judiciary  act. 
The  circuit  court  has  original  jurisdiction  of  a  writ  of  ne  exeat  regno,  brought  against  a 
consul.    Qraham  v.  Stucken,  4  Blatch.,  58. 

§  800.  Act  of  congress  of  September  24,  1789,  §  0,  giving  jurisdiction  of  suits  against 
foreign  consuls  to  the  circuit  court  of  the  United  States,  is  not  unconstitutional  as  violating 
section  2  of  article  8  of  the  federal  constitution.  The  grant  to  the  supreme  court  of  jurisdic- 
tion of  suits  against  consuls  is  not  exclusive.    Gittings  v,  Crawford,  Taney,  2. 

§  801.  A  foreign  consul  is  liable  to  suit  in  the  United  States  circuit  court.  He  is  protected 
by  act  of  congress  from  suits  in  the  state  courts  only.  St.  Luke's  Hospital  v.  Barclay,  8 
Blatch.,  266. 

g  802.  Mandamus.—  The  circuit  court  of  the  United  States  has  no  jurisdiction  to  issue  a 
writ  of  mandamtia  as  an  exercise  of  original  jurisdiction,  under  the  judiciary  act  or  the  act 
of  June  1,  1872.    United  States  v.  Union  Pacific  R.  Co.,  2  Dill.,  529.    See  Writs. 

§  803.  The  circuit  court  of  the  United  States  has  power  to  issue  a  writ  of  mandamiu  only 
when  it  is  necessary  as  an  auxiliary  to  its  jurisdiction  in  other  cases.  It  has  not,  therefore* 
power  to  issue  such  a  writ  to  the  register  of  a  land  office,  commanding  him  to  issue  a  final 
certificate  of  purchasd,  as  this  is  an  original  writ,  not  auxiliary.    M'Intire  v.  Wood,  7  Cr.,  506. 

§  804.  When  creditors  of  counties  have  sued  in  the  United  States  circuit  court  and  obtained 
judgments,  and  the  counties  fail  to  pay  the  judgments,  the  circuit  court  will  grant  writs  of 
mandamus  to  the  county  officers  to  collect  taxes  enough  to  pay  the  judgments ;  and  if,  by  rea- 
son of  public  excitement,  the  county  officers  refuse  or  are  imable  so  to  do,  writs  of  mandamug 
will  be  issued  to  the  United  States  marshal  to  collect  the  taxes.  Lansing  v.  County  Treasurer. 
1  Dill.,  522. 

§  805.  When  a  non-resident  plaintiff,  holder  of  the  bonds  of  a  county,  sues  on  them  in  the 
circuit  court  of  the  United  States,  and  gets  judgment,  the  federal  court  will  grant  a  writ  of 
mandamiL8  to  compel  the  county  officers  to  pay  the  judgment  out  of  a  fund  collected  bj 
them  by  the  levy  of  a  special  tax  for  that  purpose.  United  States  v.  Buchanan  County, 
5  Dill.,  386. 

§  806.  When  a  county  is  authorized  by  statute  to  issue  bonds  to  aid  the  construction  of  a 
railroad,  and  does  so,  a  special  power  is  implied  to  levy  a  special  tax  to  pay  the  bonds,  unless 
some  statute  expressly  prohibits  it;  and  a  federal  court  will,  in  a  proper  case,  issue  a  man^ 
damns  to  compel  such  levy.  If,  subsequent  to  the  issue  of  the  bonds,  a  statute  is  passed  by 
the  state  providing  that,  instead  of  the  county  officei-s  levying  the  tax,  application  must  be 
made  to  the  county  court  to  direct  the  county  attorney  to  move  in  the  state  circuit  court  for 
the  levy  of  such  a  tax,  the  statute  impairs  the  obligation  of  the  bond  contract,  and  the  fed- 
eral court  will  issue  a  mxindaviiLs  as  before,  regarding  the  state  act  as  unconstitutional, 
United  States  v,  Johnson  County,  5  Dill.,  193. 

§  807.  Although  the  circuit  courts  generally  have  only  power  to  issue  a  writ  of  mandamus 
when  it  is  necessary  to  the  exercise  of  their  jurisdiction  (Mclntire  v.  Wood,  7  Cr.,  504),  yet 
the  circuit  court  of  the  District  of  Columbia,  which  has  jurisdiction  of  all  cases  in  law  and 
equity,  may  issue  this  writ  as  an  original  writ  when  a  clear  case  at  law  is  made  out  for  it. 
United  States  v.  KeudaU,  5  Cr.  C.  C,  178. 
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%  80S.  NoB-resideiit  defeBdanl; —  If  parties  defendant  to  a  suit  in  the  circuit  court  of  the 
United  States  are  out  of  the  jurisdiction  of  that  court,  the  plaintiff  may  discontinue  as  to 
them,  and  proceed  against  the  defendant  who  is  within  the  jurisdiction.  Inbusch  v,  Farwell* 
1  Black.,  573. 

§  809.  When  suit  is  brought  in  the  circuit  court  of  the  United  States  against  defendants 
who  are  non-residents  of  the  district  of  the  court,  and  are  only  served  with  process  outside 
that  district,  the  court  has  no  jurisdiction  of  the  case.  Van  Antwerp  v,  Hulburd,  7  Blatch.,  483. 

§  810.  Where  a  suit  was  brought  in  the  circuit  court  of  the  United  States  for  the  district 
of  Indiana  by  a  citijeen  of  New  York,  a  stockholder  in  a  railroad  corporation  of  Indiana, 
against  that  corporation  and  one  of  its  directors,  a  citizen  of  Ohio,  it  was  held  that  under 
the  eleventh  section  of  the  judiciary  act  and  the  act  of  February  38,  1889,  the  court  had 
jurisdiction  of  the  person  of  the  director.  Mowrey  v,  Indianapolis,  eto.,  R.  Ca,  4  Hiss.,  90 
(GOBP.,  ^  15(N^78). 

§  811.  If  one  who  is  made  a  party  defendant  to  a  suit  in  the  United  States  circuit  court 
does  not  reside  in  the  district  of  that  court,  nor  is  served,  yet  if  he  appears  and  files  his 
answer,  the  court  has  jurisdiction  of  him.  Turner  v.  Indiana,  Bloom.  &  W.  B*y  Ck>.,  8  BisB.» 
888. 

§  812.  A  TOlmitary  appearanee  and  answer  by  the  defendant  in  a  suit  in  the  United  States 
circuit  court  waives  all  defects  of  service,  and  gives  the  court  jurisdiction  of  his  person,  al- 
though he  neither  resides  nor  has  been  personally  served  with  process  within  the  district  of 
the  court.    Segee  v.  Thomas,  8  Blatch.,  14. 

§818.  Serrtee  on  attorney.— When  a  party,  residing  out  of  the  jurisdiction  of  a  circuit 
court  of  the  United  States,  has  obtained  a  judgment  at  law,  which  is  sought  to  be  enjoined 
by  a  bill  in  equity  filed  in  the  same  court  by  the  defendant  in  the  judgment,  or  where  a  non* 
resident  has  brought  suit  in  equity,  and  a  cross-bill  is  filed  by  the  defendant,  by  order  of  the 
court,  service  upon  the  attorney  of  the  non-resident  is  sufficient.    Ibid. 

§  814.  Salt  abont  land  ontslde  the  distrlel.— Although  when  a  suit  at  law  is  merely  brought 
to  try  a  title  to  lands,  and  the  lands  lie  outside  the  district  of  the  circuit  court  of  the  United 
States  in  which  the  suit  is  brought,  that  court  has  no  jurisdiction ;  ^et,  if  the  suit  is  a  suit  tit 
equity  and  is  based  on  a  trust  or  fraud,  since  equity  acts  only  in  personam,  the  circuit  court 
has  jurisdiction  if  the  defendant  is  found  in  its  district    Massie  v.  Watts,  6  Cr.,  158. 

§  815.  Nnlsanee  without  the  district.—  Quasre:  Where  noxious  vapors  are  generated  at  a 
place  without  the  jurisdiction  of  the  court,  but  transmitted  by  the  wind  to  the  plaintifiTs  resi- 
dence, which  is  within  the  district,  so  as  to  make  a  nuisance  there,  to  enjoin  which  he  files  a 
bill  in  the  circuit  court,  the  court  has  junsdiction?    Keyser  v.  Coe,  9  Blatch.,  88. 

§810.  Restraining  use  of  patent  ontslde  the  district.— An  application  for  an  injuno- 
tion  to  restrain  the  defendant  from  infringing  a  patent  will  be  refused  if  it  appears  that  the 
defendant  resides  and  carries  on  the  business  against  which  an  injunction  is  prayed,  outside 
of  the  district  of  the  circuit  court  in  which  the  application  is  made,  although  the  defendant 
appears  and  answers  the  suit    Goodyear  v,  Chaffee,  8  Blatch.,  270. 

§817.  Equity  Jarisdiction.— Although  the  state  in  which  a  circuit  court  of  the  United 
States  sits  may  have  no  chancery  jurisdiction,  yet  the  circuit  court  has,  and  though,  by  the 
state  law,  an  equitable  title  may  be  set  up  in  an  action  of  ejectment,  such  title  cannot  be  set 
up  in  the  circuit  court.  The  United  States  circuit  court  has  a  common  law  jurisdiction  and 
an  equitable  jurisdiction  as  known  at  common  law,  not  by  statute.  Swayze  v.  Burke,  13 
Pet,  38. 

g  818.  Salt  to  recover  proceeds  of  prize.—  A  neutral  ship  and  cargo  were  captured  by  an 
American  privateer  and  taken  to  Martinique,  where,  there  being  no  prize  court,  the  governor 
ordered  the  cargo  to  be  sold  and  the  proceeds  held  by  the  agent  of  congress.  Suit  was  brought 
by  the  captors  to  recover  these  proceeds  in  the  United  States  circuit  court,  in  an  action  at 
law.  It  was  held  that  the  cause  was  exclusively  one  of  admiralty  jurisdiction.  Bingham  vl 
Gabbot,  8  Dal,  88. 

§  819.  Bill  for  an  aoeoant  against  assignee  In  bankruptcy.-  A  bill  by  creditors  to  compel 
an  assignee  in  bankruptcy  to  account  is  within  the  jurisdiction  of  the  United  States  circuit 
court    Lucas  r.  Morris,  1  Paine,  896. 

g  820.  Creditors'  bill  —  Forfeiture  of  fk^anchlse.—  A  state  law  enacted  that  if  judgment 
against  a  corporation  was  not  satisfied  in  one  year,  the  proper  court  should  declare  the  fran- 
chise forfeited,  appoint  a  receiver  and  sell  the  property  to  pay  debts.  A.  obtained  judgment 
In  the  United  States  circuit  court  against  a  corporation  and  it  remained  so  unpaid.  He  then 
brought  a  bill  in  equity  to  have  the  franchise  declared  forfeited  and  a  receiver  appointed,  but 
made  no  allegations  of  nulla  bona,  such  as  are  usual  iu  a  crditors'  bilL  The  court  held  that 
it  had  no  authority  to  declare  the  franchise  forfeited ;  that  could  only  be  done  by  the  leg^ 
lature;  but  it  retained  the  bill  and  allowed  proper  amendments  to  make  it  a  creditors*  bill  and 
then  appointed  a  receiver.    Gkiyiord  v.  Fort  Wayne,  etc.,  R.  Ck>.,  6  Bias.,  280. 
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^§[881-885.        COURTS.— JURISDICTION  OF  THE  CIRCUIT  COURT. 

^  821.  Ransom  bill. —  Although  ransom  bills  and  questions  of  prize  are  co^izahle  only  in 
a  court  of  admiralty,  yet  the  circuit  court,  sitting  as  a  court  of  common  law,  will  take  juris- 
diction of  a  case  on  a  biU  of  exchange  given  as  collateral  security  for  the  fKiynMint  of  a  ran- 
som bill,  although  the  consideration  of  the  bill  is  releasing  a  ship  captured  as  prize,  and 
cannot  be  inquired  into  by  the  court  at  common  law.  Maissonnaire  v.  Keating,  2  Gail., 
889. 

§  822.  Enjoining  salt  at  law.—  When  the  circuit  court  of  the  United  States  has  jurisdic- 
tion of  a  suit  at  law  by  reason  of  the  cittzen&hip  of  the  parties,  and  also  jurisdiction,  for  the 
same  reason,  of  a  bill  in  equity  brought  to  restrain  the  suit  at  law,  by  injunction,  it  will,  if  a 
suitable  case  is  made  out  for  equitable  interference,  enjoin  the  suit  at  law.  City  Bank  v, 
fikelton,  3  Blatch.,  37. 

§  828.  Setting  aside  deeision  of  land  register.—  The  decisions  and  actions  of  the  land  de- 
partment of  the  federal  government  are  not  in  general  subject  to  review  by  the  courts ;  but 
trhere  a  bill  in  equity  is  brought  in  the  United  States  circuit  court,  to  set  aside,  for  fraud  and 
corruption,  a  decision  of  the  land  register,  issuing  a  plat  of  land  to  one  who  bad  no  valid 
title,  in  consideration  of  a  gift  of  part  of  the  land,  the  court  will  take  jurisdiction  of  the 
case.    Leitensdorf er  v.  Campbell,  6  Dill. ,  422. 

§  824.  Bridge  over  navigable  waters.—  The  circuit  court  of  the  United  States  has  juris- 
diction of  a  case  involving  the  authority  of  a  company  to  build  a  bridge  over  navigable 
waters.     Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Saw.,  181. 

§  825.  Seizure  under  revenne  laws  — Distribntion  of  proceeds.— When  the  circuit  court 
has  decreed  the  condemnation  of  a  vessel  seized  by  the  revenue  collector  for  breach  of  the 
revenue  laws,  it  has  also  jurisdiction  to  entertain  supplementary  proceedings  for  the  distribu- 
tion of  the  proceeds  of  Uie  sale  of  the  vessel.     M^Lane  v.  United  States,  6  Pet.,  434. 

%  82d.  Suit  by  revenne  eolleetor  against  deputy.- Under  the  act  of  congress,  July  18, 
1866,  section  67  (14  U.  S.  Stat,  173),  a  collector  of  internal  revenue  may  maintain  an  action  in 
the  circuit  court  of  the  United  States  against  his  deputy  and  the  sureties  on  the  deputy's 
twnd,  for  money  collected  by  the  deputy  and  embezzled.    Crawford  v.  Johnson,  Deady,  459. 

§  827.  Suit  for  penalty.-^  The  United  States  circuit  court  has  no  original  jurisdiction  of 
actions  to  recover  a  penalty  incurred  under  the  laws  of  the  United  States.  The  suit  should 
be  brought  in  the  district  court.    Evans  v,  Bollen,  4  Dal.,  844. 

g  828.  Breach  of  embargo  aet— The  clause  of  the  judicial  act,  34th  September,  1769,  sec- 
tion 9,  which  confers  **  exclusive  original  jurisdiction  of  all  suits  for  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States,"  does  not  oust  the  jurisdiction  of  the  circuit 
court  of  an  action  brought  by  the  United  States  against  one  who  was  liable  to  a  fine  for 
breach  of  the  embargo  act  of  1809.  This  is  a  criminal  proceeding,  and  the  *' penalties**  refer 
to  civil  suita.  (The  case  includes  a  learned  discussion  of  the  difference  between  civil  actions 
for  penalties  and  criminal  proceedings.)  United  States  v,  Mann,  1  Gall.,  177. 

g  829.  Bank  of  United  States.— The  act  incorporating  the  Bank  of  the  United  States  gavo 
it  authority  to  sue  in  every  circuit  court  Osbom  v.  Bank  of  United  States,  9  Wheat.,  817 
(Const.,  §§  3863-87). 

§  880.  Forfeiture  of  Tessel.^The  circuit  court  has  not  jurisdiction  of  an  action  against 
a  vessel  for  forfeiture  under  the  laws  of  the  United  States.  Such  an  action  should,  by  the 
ninth  section  of  the  judiciary  act,  be  brought  in  the  district  court.  Ketland  v.  The  figywiuff^ 
2  Dal.,  865. 

§  831.  Becorery  of  money  lost  on  a  horse  race.—  An  action  under  a  state  statute  to  re- 
cover money  lost  on  a  horse  race  is  not  a  criminal  action,  and  may  be  prosecuted  in  the 
United  States  circuit  court     Qrant  v,  Hamilton,  8  McL.,  100. 

§882.  Circuit  court  for  gonthern  district  of  New  York.— Under  the  act  of  congrefli» 
April  8,  1818,  the  jurisdiction  of  the  circuit  court  for  the  southern  district  of  New  York  does 
not  include  causes  of  action  which  arise  in  the  northern  district,  but  may  include  causes  of 
action  which  arise  in  other  states  and  districts.     Wheeler  v.  McCormick,  8  Blatch.,  376. 

a  888.  District  court  with  circuit  court  powers.^  Prior  to  March  8, 1878,  the  district  court 
of  the  United  States  for  the  middle  district  of  Alabama  was  a  court  invested  with  circuit 
court  powers.  Among  these  powers  was  that  of  receiving  and  exercising  jurisdiction  over 
cases  removed  from  the  state  courts  within  its  territorial  limits.  An  order,  therefore,  of  a  state 
court  within  the  middle  district,  removing  a  case  from  such  court  to  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Alabama  as  the  circuit  court  for  the  district  in  whicli 
the  suit  was  pending,  was  void.     Ex  parte  State  Insurance  Co.,*  18  Wall.,  417. 

g  884.  Decision  npon  plea  to  Jurisdiction. — The  decision  of  the  circuit  court  upon  a  plea 
to  its  jurisdiction  is  subject  to  reversal  by  the  supreme  court  for  error.  (Per  Curtis,  J. )  Soott 
V.  Sandford.  19  How.,  565. 

g  885.  Conyeyance  to  give  jarisdiction.— A  conveyance  of  land,  if  bona  flde,  although 
made  so  as  to  enable  the  grantee  to  sue  in  the  federal  courts,  is  good,  and  the  motive  of  the 
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tnuttfer  will  not  present  the  grantee  from  suing  the  defendant  if  he  is  A  citizen  of  another 
state.    Osborne  v.  Brooklyn  City  R.  Co.,  6  Blatch.,  806. 

)^  88t.  BewoTftl  of  mum^.— When  a  suit  is  removed  from  the  circuit  court  of  the  United 
States  for  one  district  to  the  circuit  court  for  another,  the  latter  court  has  the  same  jurisdic- 
tion over  the  parties  that  the  former  would  have  had.  United  States  v.  Supervisors  of  I^e 
Co.,  2  Hiss.,  86. 

S  887.  Order  where  there  Is  no  Jarisdictloii.—  Where  the  circuit  court  is  without  jurisdic- 
tion, it  is  generally  irregular  to  make  any  order  in  the  cause  except  to  dismiss  the  suit.  But 
this  rule  does  not  apply  to  the  action  of  the  court  in  setting  aside  such  orders  aahave  been 
improperly  made  before  the  want  of  jurisdiction  is  discovered.  Mail  Company  v.  Flanders,* 
12  Wall.,  130. 

2.  Character  of  the  Parties, 
a.  Citizenship. 
(1)  In  General 

BuiOfABT  — <9iitf  bytate,  g  888.— Citizen  of  the  United  States,  §g  889,  840.— S^ui^  Ip  fun^ 
restdewt  for  use  of  a  resident,  g  841.—  Suit  by  non-resident  in  name  of  a  resident,  §  842.— 
All  must  be  competent  to  sue,  §  848. —  Jurisdiction  when  some  defendants  are  beyond  tks 
tvaefc  of  process,  §  844.—-  Voluntary  appearance  of  defendant,  ^  845,  846.—  Citizens  of 
different  states,  g  M7.—  No  Jurisdiction  by  omission  of  necessary  party,  g  848.—  No  juris- 
diction by  consent,  §  849.—  Administrators,  g  850.—  Trustees,  g  851.—  Jurisdiction  by 
change  of  parties,  %  853.—  Citizen  of  a  territory,  ^  858.—  Citizen  of  District  of  Columbia^ 
g  854.— Sut'l  on  marshoTs  bond,  g  855.—  Citizenship  of  a  wife  divorced  a  mensa  et  thoro^ 
§g  856,  SS>1.-^  Some  defendants  not  citizens  of  state  where  suit  is  brought,  g  858.— in^er- 
eated  parties  made  defendants  to  give  jurisdiction,  g  859.—  Suits  between  citizens  of  dif- 
ferent states;  removal  from  state  court,  gg  86&-a62.— <9tiifo  for  land,  %  Sed.-^  Jurisdiction 
by  removal  where  the  cause  could  not  have  been  brought  in  the  federal  court,  %  864. 

g  889.  The  circuit  court  has  no  jurisdiction  of  a  suit  by  a  state  against  a  citizen  of  another 
state.  Such  suit  must  be  brought  in  the  supreme  court  or  ia  a  staite  court.  Wisocmain  «• 
Dnluth,  gg  865-867.    See  g  999. 

g  889.  Under  the  judiciary  act  of  1789,  the  circuit  court  has  no  jurisdiction  in  a  suit  against 
a  citizen  of  the  United  States,  residing  in  a  foreign  country  and  having  no  inhabitancy  in 
any  state  of  the  Union,  although  he  has  property  in  the  district  which  may  be  attached. 
Picquet  9.  Swan,  $g  868-876.    See  g  988. 

8  840.  Under  the  constitution  the  circuit  court  has  no  jurisdiction  in  a  suit  by  an  alien 
against  a  **  citizen  of  the  United  States  "  as  such.  The  latter  must  be  a  citizen  of  a  particu- 
lar statei    Ibid. 

g  841.  In  a  suit  in  the  circuit  court  of  Mississippi,  brought  by  a  citizen  of  New  York  upon 
a  note  payaUe  to  bearer  for  the  use  of  a  Mississippi  banking  house,  the  court  lias  jurisdiction 
because  the  owner  of  the  legal  right  to  sue  is  a  non-resident.    Bonnafee  v,  Williams,  g  877. 

§  842.  When  by  state  law  an  official  bond  is  required  to  run  to  the  governor,  so  that  in 
suits  upon  the  bond  his  name  appears  as  plaintiff,  he  is  not  a  real  party  to  the  suit,  and  the 
circuit  court  has  jurisdiction  of  a  suit  brought  ia  his  name  by  non-residents  of  the  state. 
McNutt  r.  Bland,  gg  878-880. 

848.  Where  the  interest  of  the  several  parties  plaintiff  ot  defendant  was  j<Mnt,  it  was  nec- 
essary, under  the  judiciary  act  of  1789,  that  each  be  competent  to  sue  or  to  be  sued  in  the 
circuit  court,  in  order  to  give  such  court  jurisdiction.  Strawbridge  v.  Curtiss,  g  881.  See 
g964. 

8  844.  The  act  of  February  28,  1889,  wrought  a  change  in  the  character  of  the  necessary 
parties  to  a  suit  in  the  circuit  court,  and  authorizes  the  prosecution  of  a  suit  against  citizens 
of  the  state  where  the  suit  is  brought,  though  they  were  jointly  bound  with  others  who  are 
beyond  the  reach  of  process.     Clearwater  v.  Meredith,  g  882.    See  g  961. 

g  845.  Under  the  act  of  February  28,  1889,  a  citizen  of  Georgia  may  maintain  suit  in  the 
circuit  court  for  Tennessee  against  a  citizen  of  Tennessee  and  a  citizen  d  New  York,  if  the 
latter  appear  and  waive  his  exemption ;  and  a  motion  by  bim  to  dismiss  the  bill  Cor  want  of 
jurisdiction  and  for  want  of  equity  will  amount  to  such  waiver.    Jones  t;.  Andrews,  ^g  888- 

g  848.  Under  the  act  of  February  28,  1839,  the  circuit  court  had  jurisdiction  of  a  local  suit 
in  equity  brought  in  the  district  where  the  land  was  situated,  if  one  of  the  defendants  was 
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an  inhabitant  thereof,  and  the  decree  would  bind  those  who  were  duly  served  with  process 
or  who  voluntarily  appeared.    Ober  v.  Oallagher,  ^  887-S91. 

§  847.  Under  the  act  of  March  8,  1875,  extending  the  jurisdiction  to  controversies  between 
"  citizens  of  different  states,"  it  is  not  necessary  that  any  party  be  a  citizen  of  the  state  where 
the  suit  is  brought.    Ibid, 

§  848.  Where  one  of  the  defendants,  joint  contractors,  is  a  citizen  of  the  same  state  as  the 
plaintiff,  a  mere  omission  to  serve  process  upon  such  defendant  will  not  confer  jurisdiction 
upon  the  federal  court.    Lovejoy  v.  Washbume,  g  893.    Bee  §  984. 

g  849.  When,  in  bringing  an  equity  suit  in  the  circuit  court,  a  necessary  party  defendant 
is  omitted,  he  cannot  be  subsequently  brought  in,  even  by  consent,  if  his  citizenship  is  such 
as  to  defeat  the  jurisdiction.     Brigham  v.  Ludington,  §§  893-895.    See  §  926. 

§  850.  The  citizenship  of  the  administrator,  and  not  that  of  his  intestate,  determines  the 
question  of  jurisdiction  in  an  original  suit  in  the  circuit  court.  Rice  v.  Houston,  §  896w  See 
g97& 

§  851.  The  right  of  trustees  to  sue  in  the  circuit  court  depends  upon  their  own  citizenship, 
and  not  at  all  upon  that  of  their  eeatuis.    Coal  Co.  v.  Blatchf  ord,  §§  897,  898. 

$^  852.  The  circuit  court  may  take  jurisdiction  of  a  case  brought  by  an  alien  against  a  dti* 
zen,  although  in  the  suit  as  originally  instituted  appeared  as  plaintiff  the  name  of  one  whoae 
citizenship  would  have  defeated  jurisdiction,  but  whose  name  has  since  been  dropped. 
ConoUy  v.  Taylor,  §  899. 

§  858.  A  citizen  of  a  territory  cannot,  under  the  judiciary  act,  sue  as  a  citizen  of  a  state  in 
the  federal  courts.    New  Orleans  v.  Winter,  §  900. 

g  854.  A  citizen  of  the  District  of  Columbia  is  not  a  citizen  of  a  state  within  the  meaning 
of  the  clauses  in  the  judiciary  act  conferring  jurisdiction  on  the  cirouit  court  Hepbom  «u 
EUzey,  §901.    See  §935. 

(^  855.  The  federal  courts  have  jurisdiction  in  suits  by  individuals  on  a  marshal*s  bond,  even 
where  all  parties  are  citizens  of  the  same  state,  under  act  of  April  10,  1806.  Adler  v.  New- 
comb,  §  909.    See  §  1016. 

§  856.  A  wife  divorced  a  mensa  et  thoro  may  acquire  a  differont  domicile  from  her  husband, 
and  thus  be  able  to  sue  in  a  cirouit  court  for  arrears  of  alimony.  Barber  v.  Barber,  §§  903- 
912.    See  §  1011. 

g  857.  A  wife  divorced  a  mensa  et  thoro  in  New  York,  and  by  the  laws  of  that  state  reco^ 
nized  as  a  citizen  thereof,  may  as  such  citizen  maintain  suit  against  her  husband  in  the  cir- 
cuit court  of  the  district  of  his  domicile.    Ibid, 

§  858.  It  is  not  fatal  to  the  jurisdiction  of  the  federal  court,  if  it  appear  by  the  bill  that 
some  of  the  defendants  aro  not  citizens  of  the  state  where  the  suit  is  brought.  Pond  v. 
Railroad  Co.,  §g  918-916. 

§  859.  In  a  suit  by  certain  stockholders  against  the  company  it  is  not  a  sufficient  plea 
that  some  of  the  defendants  are  in  interest  with  the  complainants  and  are  made  defendants 
only  to  give  the  court  jurisdiction  by  reason  of  citizenship,  provided  that  the  court  as  a  court 
of  equity  has  a  real  ground  of  jurisdiction  against  these  defendants.  The  motives  in  making; 
them  defendants  are  not  material.    Ibid, 

g  860.  Congress  may,  under  the  oonstitution,  give  to  the  federal  courts  jurisdiction  in  all 
controversies  of  whatever  nature  between  citizens  of  different  states.  Qaines  v.  Fuentea. 
§§916-921.    See  §1091. 

g  861.  The  act  of  Maroh  2,  1867,  extended  the  jurisdiction  of  the  court,  by  removal  from 
state  courts,  to  all  such  controversies,  provided  the  amount  in  dispute  was  $500.    Ibid, 

g  862,  Under  this  act  a  respondent,  if  a  citizen  of  another  state,  has  a  right  to  remove  into 
the  circuit  court  a  suit  to  annul  a  will  and  to  recall  a  decree  admitting  it  to  probate,  although 
federal  courts  have  no  probate  jurisdiction,  provided  the  respondent  thinks  that  he  will  faQ 
of  justice  through  local  prejudice.    Ibid, 

g  868.  The  circuit  court  has  jurisdiction,  by  removal,  of  suits  between  citizens  of  the  same 
state,  claiming  lands  under  grants  of  different  states,  although  the  lands  in  question  wero 
located  upon  wari-ants  issued  by  one  of  those  states,  before  the  separation  of  the  other  state 
from  it.    Colson  v,  Lewis,  g  922. 

§  864^  The  cirouit  court  has  jurisdiction  of  a  cause  removed  from  a  state  court,  where  the 
parties  are  citizens  of  different  states,  even  though  the  action  could  not  have  been  bronghfe 
originally  in  that  court  by  reason  of  the  restriction  in  section  11  of  the  judiciary  act  relating 
to  suits  by  assignees.    Oreen  v.  Custard,  g  928. 

[Norm.- See  §§  924-1037.] 
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WISCONSIN  V.  DULUTH. 
(Circuit  Court  for  Minnesota:  3  Dillon,  406-414    1872.) 

Opinion  by  Miller,  J. 

Statement  of  Facts. —  The  case  comes  before  us  at  this  time  for  a  prelimi- 
nary injunction,  and  the  defendants  raise  the  question  of  the  jurisdiction  of 
the  circuit  court,  and  move  to  dismiss  the  billon  that  ground.  The  question 
thns  presented  is  whether  a  state  of  the  Union  can  maintain  a  suit  in  a  circuit 
court  of  the  United  States.  It  is  one  of  interest  and  of  great  importance.  As 
we  shall  presently  see,  it  does  not  appear  to  have  ever  been  decided  by  the 
supreme  court,  and  has  only  received  the  attention  of  the  circuit  courts  in  two 
or  three  reported  cases.  It  is  not  claimed  in  behalf  of  plaintiff  that  the  juris- 
diction can  be  maintained  on  the  nature  of  the  rights  asserted  in  the  bill  with- 
out regard  to  the  character  of  the  parties,  but  it  is  insisted  that,  as  one  of  the 
states  of  the  federal  Union,  Wisconsin  can  sustain  any  action  which  can  prop- 
erly be  brought  in  a  circuit  court. 

§  865.  Jurisdiction  in  cases  in  which  a  state  is  a  party,  as  far  as  con/erred 
hy  the  constitution^  is  in  the  supreme  court  alone. 

The  constitution,  in  the  second  section  of  the  third  article,  declares  that  the 
judicial  power  shall  extend  to  ccmtroversies  between  a  state  and  citizens  of  an- 
other state;  and  as  the  defendant  Luce  and  the  city  pf  Duluth  are  undeniably 
citizens  of  the  state  of  Minnesota,  the  case  in  that  respect  comes  within  that 
provision  of  the  fundamental  law.  The  succeeding  clause,  however,  of  the 
same  section,  in  defining  the  jurisdiction  of  the  supreme  court,  the  only  court 
established  by  the  constitution,  uses  language  which  cannot  be  disregarded  in 
this  connection.  It  says  that  in  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state  shall  he  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all  other  cases  before  mentioned,  it 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  congress  shall  make. 

As  this  is  a  case  in  which  a  state  is  a  party,  the  supreme  court  undoubtedly 
has  original  jurisdiction  of  it,  if  it  is  one  to  which  the  power  of  the  federal 
judiciary  extends;  and  this  jurisdiction  it  has  without  the  aid  of  any  act  of 
congress,  for  it  is  conferred  in  clear  and  express  terms  by  the  constitution. 
Nor  is  this  affected  by  the  eleventh  amendment  to  the  constitution,  for  that 
only  protects  the  states  from  suits  commenced  or  prosecuted  against  them  when 
brought  by  citizens  of  another  state,  or  of  a  foreign  state.  It  may,  therefore, 
be  safely  affirmed  that  the  supreme  court  would  have  jurisdiction  of  this  suit, 
80  far  as  the  character  of  the  parties  can  give  it,  if  brought  in  that  court. 
Pennsylvania  v.  The  Wheeling  Bridge  Company,  13  How.,  518. 

As  that  court  has  original  jurisdiction  of  such  suits,  it  would  seem  that  it 
cannot  have  in  any  such  case  appellate  jurisdiction.  The  section  in  the  con- 
stitution which  confers  it  as  original  is  followed  by  the  declaration  that  in  all 
oiher  cases  before  mentioned  the  supreme  court  shall  have  appellate  jurisdic- 
tion. Did  the  framers  of  the  constitution  intend  to  give  to  the  supreme  court 
both  an  original  and  appellate  jurisdiction  in  the  same  class  of  cases  founded 
in  the  character  of  the  parties?  Or  did  it  by  this  clause  intend  to  define  the 
cases  in  which  it  should  have  original,  and  those  in  which  it  should  have  appel- 
late, jurisdiction,  and  to  distinguish  and  separate  them  from  each  other?  The 
natural  import  of  the  language  used,  defining  specially  the  cases  in  which  it 
has  original  jurisdiction,  and  declaring  that  in  all  others  its  jurisdiction  shall 
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be  appellate,  favors  very  strongly  the  idea  that  in  those  classes  of  cases  of 
which  it  has  original  cognizance,  it  can  have  no  appellate  jurisdiction.  If  this 
be  a  sound  exposition  of  the  constitution,  it  follows  that  if  there  is  in  the  cir- 
cuit courts  a  jurisdiction  concurrent  with  the  supreme  court  in  cases  to  which 
a  state  is  a  party,  no  ap^ieal  or  writ  of  error  can  be  taken  when  the  suit  is 
brought  in  the  former.  This  would  be  an  anomaly  in  our  system  of  jurisprn- 
dence,  which  stands  alone,  and  it  weighs  very  heavily  against  a  construction  of 
the  act  of  congress  creating  the  circuit  courts,  and  conferring  their  powers, 
which  brings  sacb  caseo  within  tbeir  jorisdiction  by  mere  implication. 

But  waiving  this  view  of  the  subject  for  the  present,  these  propositions  may 
be  fairly  deduced  from  the  constitution  in  regard  to  suits  brought  by  a  state 
against  citizens  of  another  state:  1.  That  the  judiciary  power  of  the  federal 
government  extends  to  such  cases.  2.  That  the  supreme  court  has  original 
jarisdictiou  of  such  cases.  3.  That  jurisdiction  is  conferred  on  no  other  court 
of  such  cases  by  the  constitqtion  propria  vigore. 

Conceding,  then,  that  the  jurisdiction  of  the  supreme  court,  as  derived  from 
the  coaatitutioB,  is  not  exclusive  in  this  class  of  cases,  we  must  still  look  to 
some  other  source  of  authority  than  that  instrument  when  a  concurrent  juris- 
diction is  claimed  for  some  other  court.  It  may  also  be  conceded,  and  perhaps 
that  is  the  established  doctrine,  that  the  states  have  lawfully  conferred  sueh  a 
power  on  their  own  courts  when  exercised  on  persons  or  property  within  their 
territorial  limits,  and  that  to  this  extent  such  a  concurrent  jurisdiction  exists. 
But  when  it  is  claimed  for  any  other  federal  court  than  the  supreme  court,  the 
power  must  be  found  in  an  act  of  congress.  It  is  a  proposition  which  admits 
of  no  further  debate,  and  needs  the  citation  of  no  authorities  at  this  day,  that 
all  courts  of  the  United  States,  ei^cept  the  supreme  court,  being  the  mere  creat- 
ures of  oongressional  statute,  can  exercise  no  jurisdiction  but  such  as  is  given 
by  those  statutes;  and  even  the  supreme  court  is  limited  in  all  except  the  orig- 
inal jurisdiction  given  it  by  the  constitution  —  a  very  small  portion,  indeed,  of 
the  power  which  it  exercises — by  the  will  of  congress  as  expressed  in  its  legis- 
lation. 

§  866.  The  jvdiciary  act  give$  no  jurkdiotion  to  the  United  /Spates  circuit 
courts  in  cases  in  which  a  stats  is  a  party. 

We  turn,  then,  to  the  act  of  1789,  establishing  the  judiciary  system  of  the 
United  States,  to  which  alone  we  can  look  for  the  requisite  authority;  for 
though  there  are  many  subsequent  statutes  conferring  jurisdiction  on  the  federal 
courts,  there  are  none  which  can  affect  the  question  before  us.  The  fourth  sec- 
tion of  that  act  creates  the  circuit  courts,  and  the  eleventh  defines  their  powers 
and  confers  their  jurisdiction.  The  latter  declares  that  they  shall  have  original 
cognizance,  concurrent  with  the  coarts  of  the  several  states,  of  all  suits  of  a 
civil  nature  at  common  law  or  in  equity  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  $500,  and  the  United  States  are  plaint- 
iffs^ or  petitioner^  or  an  alien  is  a  party ^  or  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state. 

This  is  all  that  is  to  be  found  in  this  section  conferring  jurisdiction  on  the 
ground  of  the  character  of  the  parties,  and  we  look  here  in  vain  for  any  juris- 
diction where  a  state  is  a  party.  1  do  not  know  if  the  idea  has  ever  been 
advanced  that  a  state  is  a  mere  aggregation  of  its  own  citizens,  and  therefore 
has  the  same  right  to  bring  suit  that  any  one  of  its  citizens  has.  It  has  not 
been  asserted  by  counsel  in  the  case  before  us.  It  certainly  cannot  be  main- 
tained upon  any  sound  view  of  the  constitution.    If  the  word  state  is  nsed  in 
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that  sense  in  the  constitntional  provision,  it  is  useless,  because  there  is  the  pro- 
vision that  the  jadioial  power  extends  to  controversies  between  citizens  of  dif- 
ferent states,  and  if  a  state  is  bnt  the  aggregate  of  its  citizens,  then  the  other 
is  unnecessary. 

The  clause  in  that  instrument  conferring  original  jurisdiction  on  the  supreme 
court  in  cases  where  a  state  is  a  party  certainly  does  not  confer  jurisdiction 
when  citizens  of  different  states  are  parties.  In  view,  then,  of  the  constitu- 
tional foundation  on  which  alone  a  state  can  be  a  party  in  the  federal  courts, 
no  such  construction  of  the  statute  defining  the  jurisdiction  of  the  circuit  court 
can  be  sound.  A  like  conclusion  results  from  an  examination  of  the  thirteenth 
section  of  the  judiciary  act.  It  declares  that  the  supreme  court  shall  have 
exclusive  jurisdiction  of  all  controversies  of  a  civil  nature  where  a  state  is  a 
party,  except  between  a  state  and  its  citizens,  and  except,  also,  between  a  state 
and  citizens  of  other  states,  or  aliens,  in  which  latter  case  it  shall  have  original) 
but  not  exclusive,  jurisdiction.  Now,  in  all  those  cases  congress  makes  a  very 
clear  distinction  between  a  state  and  its  citizens,  and  it  denies  to  the  supreme 
court  any  original  jurisdiction  between  a  state  and  its  own  citizens,  and  confers 
on  it  jurisdiction  original  but  not  exclusive,  as  between  a  state  and  citizens  of 
other  states.  This  latter  is  the  precise  class  of  cases  to  which  the  one  before 
us  belongs ;  and  it  would  be  a  violation  of  ail  sound  rules  of  construction  to 
say  that  the  same  jurisdiction  exactly  is  conferred  on  the  circuit  court,  by  using 
the  phrase,  ^^controversies  between  citizens  of  different  states," — a  phrase 
applied  both  in  this  statute  and  in  the  constitution  to  a  very  different  class  of 
controversies  from  the  case  under  consideration. 

This  precise  question  was  raised  in  the  case  6t  Oiborn  v.  The  Bank  of  the 
United  States,  9  Wheat,  841  (Const.,  §§  2363-87),  in  which  the  jurisdiction 
conferred  by  the  constitution,  where  a  st-ate  is  a  party,  is  held  to  apply  only 
where  a  state  in  its  corporate  or  sovereign  character  is  by  name  an  actual  party 
to  the  record.  It  is  argued,  however,  that  inasmuch  as  the  constitution,  in 
conferring  original  jurisdiction  in  this  class  of  cases  on  the  supreme  court,  did 
not  make  that  jurisdiction  exclusive,  and  the  thirteenth  section  of  the  act  of 
1789  declares  expressly  that  it  shall  not  be  exclusive,  that  the  concurrent  juris- 
diction which  is  thus  implied  to  be  or  remain  in  some  other  court  must  be  in 
the  circuit  court.  It  would  be  a  sufficient  answer  to  this  to  say  that  if  it  must 
necessarily  be  in  a  court  of  the  United  States,  it  might  as  well  be  sought  in  the 
district  court  as  in  the  circuit  court,  for  there  is  nothing  in  the  statute  defining 
the  jurisd  iction  of  either  of  those  courts  which  refers  to  this  jurisdiction,  even 
by  implication* 

Bnt  even  if  the  language  of  the  thirteenth  section  of  the  judiciary  act  does 
imply  a  concurrent  jurisdiction  in  some  other  court,  we  have  already  seen  that 
such  a  jurisdiction  exists  now,  and  has  always  probably  existed,  in  the  state 
courts.  And  the  probability  that  it  was  to  this  that  the  thirteenth  section  had 
reference  is  the  stronger,  because  in  many  other  cases  that  statute  recognizes,, 
both  in  express  terms  and  by  fair  implication,  such  a  concurrent  power  in.the^ 
state  courts  with  those  of  the  United  States.  Such  is  the  case  with  the  great 
body  of  the  jurisdiction  of  the  circuit  courts  in  regard  to  aliens,. citizens  of  dif- 
ferent states,  and  suits  brought  by  the  United  States.  So,  also,  of  admiralty 
courts,  where  the  common  law  furnishes  a  remedy,  and  other  grounds  of  juris- 
diction of  the  district  courts  mentioned  in  the  ninth  section,  of  the  same 
statute. 

There  is  every  reasoUi  therefore,  to  infer  that  congress, Jn^declaring. that  the 
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original  jurisdiction  of  the  supreme  conrt  in  this  class  of  cases  shall  not  be  ex- 
clusive, had  reference  to  the  jurisdiction  over  the  same  class  of  cases  intended 
to  be  left  with  the  state  courts,  and  which,  as  we  have  already  seen,  they  have 
uniformly  and  constantly  exercised  without  objection.  But  if  congress  can 
confer  on  the  circnit  courts  an  original  jurisdiction  in  this  class  of  cases,  con- 
current with  that  of  the  supreme  court,  it  is  a  sufficient  answer  to  say  that  it 
has  not  done  it.  And  in  the  face  of  the  fact  that  congress  has  not  in  any  other 
instance  whatever,  during  a  period  of  over  eighty  years  that  the  government 
has  existed,  attempted  to  confer  on  those  two  courts  a  concurrent  jurisdiction, 
is  an  argument  of  great  force  against  implying  such  exercise  of  the  power,  in 
the  absence  of  words  expressly  granting  it.  It  would  indeed  be  curious,  if, 
when  the  constitution  which  gave  so  limited  an  original  jurisdiction  to  the 
supreme  court,  made  a  suit  brought  by  a  state  against  citizens  of  another  state, 
one  of  that  limited  number,  congress  had  conferred  the  same  jurisdiction  on  an 
inferior  tribunal  without  an  appeal  to  the  former. 

%  867.  Anthorities  reviewed. 

Looking  at  the  question  which  we  are  considering  as  it  may  be  affected  by  the 
authority  of  judicial  decisions,  we  have  been  unable  to  find,  with  the  limited 
opportunity  which  the  exigency  of  this  case  gives  for  investigation,  any  case 
in  which  it  has  been  decided  that  such  jarisdiction  exists  in  the  circuit  court 

Some  reference  is  made  to  the  remarks  of  the  supreme  court  and  in  the  dis- 
senting opinion  of  the  chief  justice  in  the  Wheeling  Bridge  Case,  13  How., 
618,  which  are  supposed  to  favoir  such  a  doctrine.  But  no  such  question  was 
before  the  court,  and  both  the  chief  justice  and  Justice  McLean  said  nothing 
more  than  that  the  merits  of  that  case,  which  was  an  original  suit  in  the  su- 
preme court,  must  be  governed  by  the  same  rules  of  law  as  would  govern  the 
circuit  court  of  the  district  of  Virginia,  if  the  case  was  pending  before  it;  but 
it  does  not  appear  that  the  question  whether  the  case  with  such  parties  could 
be  sustained  in  that  court  had  occurred  to  their  minds.  Such  a  suit,  brought  by 
the  state  of  Indiana,  was  tried  by  Mr.  Justice  McLean  in  the  circuit  conrt,  with- 
out the  question  being  raised.  It  is  the  case  of  Indiana  v.  Miller,  3  McL.,  151, 
and  was  removed  by  consent  from  the  state  court  and  the  facts  stipulated  for  the 
judgment  of  the  court  on  the  case.  No  thought  seems  to  have  been  given, 
either  by  the  court  or  counsel,  to  the  question  of  jurisdiction. 

On  the  other  hand  we  have  the  judgment  of  the  circuit  court  for  the  district 
of  Georgia,  as  stated  by  Judge  Iredell,  in  the  case  of  The  State  of  Georgia  v. 
Brailsford,  2  DaL,  402.  The  case,  as  reported  in  Dallas,  was  a  suit  brought  in 
the  supreme  court  by  the  state  of  Georgia,  by  a  bill  in  chancery.  Judge  Ire- 
dell, in  his  opinion,  says  that  in  a  suit  about  the  same  subject-matter  before  him 
in  the  circuit  court,  he  had  refused  to  permit  the  state  of  Georgia  to  intervene, 
because  the  circuit  court  could  have  no  jurisdiction  of  a  case  in  which  a  state 
was  a  party.  He  had,  then,  at  that  early  day,  decided  this  question ;  and 
though  Mr.  Justice  Wilson  thought  it  was  error,  he  gives  no  reason  for  it  which 
at  this  day  would  have  any  weight.  The  case  of  Gale  v.  Babcock,  4  Wash., 
199,  is  also  directly  in  point.  Mr.  Justice  Washington,  in  that  case,  remanded 
it  to  the  state  court,  on  the  ground  that  the  circuit  courts  had  no  jurisdiction 
of  a  suit-to  which  a  state  was  a  party.  And  in  a  very  recent  case  reported  in 
6  National  Bankrupt  Register,  466,  the  circuit  court  of  North  Carolina  decided 
the  same  way.  These  three  are  all  the  direct  decisions  we  have  found,  and 
they  all  deny  the  jurisdiction. 

We.ace  well  satisfied  that  juich  is  the  sound  construction  of  the  constitution 
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and  the  acts  of  congress  bearing  on  the  qaestion;  and  we  have  the  less  reluct- 
ance in  dismissing  the  bill,  as  we  mast  for  want  of  jurisdiction  in  this  court, 
because  we  have  no  doubt  that  both  the  state  courts  of  Minnesota  and  the 
supreme  court  of  the  United  States  are  open  to  the  state  of  Wisconsin  for  such 
relief  as  she  may  be  entitled  ta 

Dillon,  0.  J.,  concurs. 

PICQUET  V.  SWAN. 
(Circuit  Coart  for  Massachusetts:  5  Mason,  85-55.    18^) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  This  suit  was  commenced  by  a  writ,  which  is  known 
in  this  state  as  the  trustee  process,  but  is  better  known  elsewhere  as  the  process 
of  foreign  attachment,  and  was  returnable  to  May  term,  1827,  of  this  court. 
By  the  state  laws  it  is  a  process  equally  applicable  to  cases  where  the  suit  is 
against  an  inhabitant,  and  where  it  is  against  a  non-resident,  whether  he  has 
ever  been  an  inhabitant  or  not.  In  the  writ  the  parties  are  d(  scribed  as  fol- 
lows: the  plaintiff  as  ^^of  the  city  of  Paris  in  the  kingdom  of  France,  an  aHen, 
and  subject  to  his  most  Christian  majesty  the  king  of  France,  in  his  capacity 
as  administrator,"  etc.,  and  the  defendant,  as  ^^  now  commorant  of  the  city  of 
Paris  in  the  kingdom  of  France,  of  the  city  of  Boston,  in  the  commonwealth 
of  Massachusetts,  one  of  the  United  States  of  America,  and  a  citizen  of  the 
Mid   United  States.'^ 

The  return  of  the  marshal  on  the  writ  is  as  follows:  " Boston,  April  18, 
1827.  Pursuant  hereunto  I  have  attached  all  the  real  estate  of  the  said  James 
Swan  lying  and  being  in  the  district  of  Massachusetts,  especially  a  lot  of  land 
in  Boston  in  said  district,  bounded,  etc.,  called  the  Washington  Garden,  etc., 
and  summoned  William  Sullivan,  Esq.,  agent  for  the  said  Swan^  and  on  the 
same  day  I  summoned  the  within  named  Sullivan,  Otis  and  Howard  [the  sup- 
posed trustees]  to  appear  and  show  cause  as  within  commanded,  by  leaving  a 
true  and  attested  copy  of  this  writ  at  their  last  and  usual  places  of  abode. 
The  said  Swan  has  not  been  an  inhabitant  or  resident  within  this  district  for 
three  years  last  pastP 

At  the  last  term  the  trustees  summoned  in  the  suit  were  duly  discharged. 
The  defendant  has  never  appeared  as  a  party  to  the  suit;  and  it  is  now  con- 
tended that  the  plaintiff  is  entitled  to  consider  him  in  default,  and  to  have  a 
judgment  by  default  entered  against  him.  That  is  the  point  which  has  been 
argued,  and  is  now  to  be  decided  by  the  court. 

§  868,  Description  of  Massachusetts  trustee  process. 

I  will  briefly  advert,  in  the  first  instance,  to  the  local  laws  regulating  this 
process,  as  they  may  be  important  to  illustrate  the  conclusion  to  which  the 
court  has  arrived,  and  also  more  fully  to  explain  the  grounds  of  the  argument 
at  the  bar.  The  trustee  process,  under  which  the  present  suit  is  brought  before 
the  court,  owes  its  origin  to  the  act  of  28th  of  February,  1795  (act  of  1794, 
eh.  65),  which  was  a  substitute  for  the  provincial  act  of  82  Geo.  2,  ch.  2,  to  en- 
able creditors  to  receive  their  just  debts  out  of  the  effects  of  their  absent  or 
absconding  debtors.  It  provides  that  ^Hhe  officer  to  whom  the  writ  is  directed 
shall  serve  the  same  by  attaching  the  goods  and  estate  of  the  principal  in  his 
hands  and  possession  of  the  value  required,  if  so  much  may  be  found  in 
his  precinct,  by  reading  the  said  writ  to  him,  or  by  leaving  an  attested  copy 
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thereof  at  his  last  and  usual  place  of  aiodsy  if  he  had  been  an  inhabitant  or 
resident  within  this  commonwealth  at  any  time  within  three  years  next  before  the 
suing  out  such  writj  and  by  reading  the  same  to  each  of  the  trustees,  or  by 
leaving  an  attested  copy  thereof  at  such  trustees'  usual  place  of  abode;  and  in 
case  the  principal  has  not  been  an  inhabitant  or  resident  as  aforesaid^  a  service 
made  on  the  supposed  trustee  or  trustees  in  manner  as  aforesaid  shall  be  deemed 
a  sufficient  service^^  etc.  It  further  provides  that  in  case  all  the  trustees  are 
discharged,  ^^  the  plaintiff  may,  notwithstanding,  proceed  against  the  principal 
to  trial,  judgment  and  execution."  A  subsequent  statute  (act  of  1798,  cb.  5) 
has,  however,  provided  that  "  in  all  such  cases  the  plaintiff  shall  not  proceed 
in  his  suit  against  the  principal,  unless  there  shall  have  been  such  service  of  the 
original  writ  upon  the  principal  as  would  have  authorized  the  court  to  proceed 
to  render  a  judgment  against  him,  in  an  action  brought  and  commenced  in  the 
common  and  ordinary  mode  of  process."  But  the  principal  might  voluntarily 
come  into  court  and  take  upon  himself  the  defense  of  the  suit.  In  tbe  very 
case  before  the  court  all  the  trustees  have  been  discharged,  so  tbat  it  is  neces- 
sary to  ascertain  what  service  would  be  sufficient  to  entitle  the  plaintiff  to 
judgment  in  an  action  by  the  common  and  ordinary  mode  of  process,  which  is, 
by  our  local  law,  by  a  writ  known  by  the  name  of  a  writ  of  capias  or  attach* 
ment,  and  authorizing  either  an  arrest  of  tbe  person  of  the  defendant  or  an 
attachment  of  his  goods  or  estate.  Tbe  act  of  17th  of  February,  1798  (act  of 
1797,  cb.  50),  provides  for  tbe  mode  of  service  of  this  process.  Of  course  it 
can  be  used  as  a  capias  only  when  the  party  is  found  within  the  state.  When 
used  as  an  attachment,  the  officer  attaches  the  goods  or  estate  of  tbe  defend- 
ant, and  a  summons  in  due  form  is  to  be  delivered  to  him  or  left  at  ^^his  dwell- 
ing-house^ or  place  of  last  and  usual  abode^^  fourteen  days  before  the  return 
day;  and  ^*'in  case  tJie  defendant  was  at  no  time  an  inhabitant  or  reside?U  within 
this  commonwealthj  then  such  summons  is  to  be  left  with  his  or  her  tenant^ 
agent  or  attomeyy^  etc.,  otherwise  the  writ  shall  abate.  There  is  also  provision 
made  in  this  act,  that  if  the  defendant  is  not  an  inhabitant  or  present  in  the 
state  at  the  time  of  the  service,  and  does  not  return  before  the  time  of  trial, 
the  court  may  continue  the  same  to  the  next  term  upon  a  suggestion  of  the  fact 
on  the  record.  If  at  such  term  tbe  defendant  does  not  appear,  and  be  so  re- 
mote that  notice  of  the  suit  could  not  probably  be  conveyed  to  him  during  the 
vacancy,  the  court  may  continue  the  same  to  the  next  term,  and  no  longer. 
After  these  two  continuances,  if  he  does  not  appear,  judgment  by  default  may 
b3  entered  up  against  him.  It  is  not  material  to  follow  up  the  proceedings 
consequent  upon  such  judgment.  But  it  may  not  be  useless  to  add  that  the 
trustee  act  of  1794,  chapter  65,  adopts  regulations  of  a  similar  nature,  in  sub- 
stance, to  them. 

§  869.  Local  processes  not  adopted  by  congress  so  far  as  to  extend  jurisdiction 
of  the  federal  courts. 

Of  tbeir  own  force  these  processes  and  modes  of  service  could  have  no  valid- 
ity in  tbe  courts  of  the  United  States.  But  by  the  act  of  congress  of  29th 
of  September,  1789,  chapter  67,  tbe  then  existing  forms  of  writs  and  modes  of 
process  (by  wbich  was  meant  modes  of  proceeding)  in  the  supreme  courts  of  the 
states,  respectively,  were  adopted  into  the  judicial  proceedings  of  the  courts  of 
the  United  States;  and  by  a  subsequent  act  (act  of  1792,  ch.  36)  tbe  same 
forms  were  perpetuated,  subject  to  tbe  authority  in  the  courts  to  alter  and  add 
to  the  same,  in  their  discretion,  so  as  to  conform  to  the  state  jurisprudence. 
After  the  very  elaborate  expositions  of  this  subject  by  the  supreme  court  in 
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Wayman  t^.  Soathard,  10  Wheat.,  1,  and  United  States  Bank  v.  Halstead,  10 
Wheat.,  51,  it  is  unnecessary  farther  to  discuss  the  nature  and  extent  to  which 
the  state  process  applies  in  the  courts  of  the  United  States.  The  state  acts  of 
1795,  chapter  65,  of  1797,  chapter  50,  and  of  1798,  chapter  5,  have  never  been 
adopted  by  any  formal  rule  of  the  circuit  court  in  this  district;  but  they  have 
constantly  been  used  in  it,  both  as  to  process  and  service,  ever  since  their  first 
enactment,  and  must  now  be  admitted  to  be  of  as  high  authority  by  usage  as 
if  any  promulgation  by  rule,  however  formal,  had  taken  place.  They  can  have 
no  effect  where  they  contravene  the  positive  legislation  of  congress;  nor  can 
they  give  a  jurisdiction  to  this  court  which  it  might  not,  independently  of  them* 
maintain.  Where  jurisdiction  is  given  by  any  act  of  congress,  this  court  may 
use  the  appropriate  state  process  to  enforce  it.  But  the  state  laws  can  confer 
no  authority  on  this  court  to  extend  its  jurisdiction  over  persons  or  property 
whom  it  could  not  otherwise  reach. 

§  870.  Under  the  judiciary  act  of  1789^  no  judgment  could  be  rendered  in 
a  circuit  court  against  any  person  not  within  reach  of  its  process. 

Let  us,  then,  first  examine  the  existing  legislation  of  congress  on  this  sub- 
ject. The  constitution  of  the  United  States  has,  among  other  things,  extended 
the  judicial  power  to  controversies  between  citizens  of  different  states,  and  be- 
tween citizens  of  a  state  and  foreign  citizens  or  subjects.  The  actual  legisla- 
tion of  congress  has  not  as  yet  been  co-extensive  with  this  constitutional 
boundary  of  jurisdiction.  The  judiciary  act  of  1789,  chapter  20,  provides 
*Hbat  the  circuit  court  shall  have  original  cognizance,  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil  nature  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  $500,  and  the  United  States  are  plaintiffs  or  peti- 
tioners; or  an  alieti  is  a  party;  or  the  suit  is  between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another  stated  As  to  citizens,  therefore, 
there  exists  no  jurisdiction,  unless  either  the  plaintiff  or  the  defendant  is  a  cit- 
izen of  the  state  where  the  suit  is  brought.  As  to  aliens^  by  which  must  be 
understood,  in  the  language  of  the  constitution,  ^^  a  foreign  citizen  or  subject^^ 
the  jurisdiction  is  in  all  cases  given  where  an  alien  is  a  party.  In  a  subsequent 
part  of  the  same  section  is  the  clause  which  has  been  so  much  commented  on 
at  the  bar.  **But  no  person  shall  be  arrested  in  one  district  for  trial  in  another 
in  any  civil  action  before  any  circuit  or  district  court.  And  no  civil  action 
shall  be  brought  before  either  of  said  courts  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  district  than  that  whereof  he  is  an 
inhabitant^  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ."  It 
is  observable  that  the  language  is  confined  to  original  process,  and  does  not 
apply  to  final  process  or  process  of  execution. 

If  this  clause  had  not  been  inserted,  what  would  have  been  the  legal  opera, 
tion  of  the  other  clauses  of  the  act}  A  prior  section  had  divided  the  United 
States  into  certain  judicial  districts,  whose  limits  generally  were  co-extensive 
with  the  territorial  limits  of  a  single  state.  Within  these  districts  a  circuit 
court  is  required  to  be  held  at  certain  times  and  places  prescribed  by  the  act. 
The  circuit  court  of  each  district  sits  within  and  for  the  same,  and  is  bounded 
by  its  local  limits.  In  the  exercise  of  jurisdiction  within  those  limits,  the  gen- 
eral principles  of  law  must  be  presumed  to  apply  to  them  all.  Whatever  might 
be  the  extent  of  their  jurisdiction  over  the  subject-matter  of  suits  in  respect  to 
persons  and  property,  that  jurisdiction  is  available  only  within  the  limits  of  the 
district.  The  courts  of  a  state,  however  general  may  be  their  jurisdiction,  are 
necessarily  confined  to  the  territorial  limits  of  the  state.    Their  process  cannot 
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be  executed  beyond  those  limits;  and  any  attempt  to  act  npon  persons  or 
things  beyond  them  would  be  deemed  an  usurpation  of  foreign  sovereignty  not 
justified  or  acknowledged  by  the  law  of  nations.  Even  the  court  of  king's 
bench  in  England,  though  a  court  of  general  jurisdiction,  never  imagined  that 
it  could  serve  process  in  Scotland,  Ireland  or  the  colonies  to  compel  an  appear- 
ance or  justify  a  judgment  against  persons  residing  therein  at  the  time  of  the 
commencement  of  the  suit.  This  results  from  the  general  principle  that  a 
court  created  within  and  for  a  particular  territory  is  bounded  in  the  exercise  of 
its  powers  by  the  limits  of  such  territory.  It  matters  not  whether  it  be  a 
kingdom,  a  state,  a  county,  or  a  city  or  other  local  district.  If  it  be  the  former 
it  is  necessarily  bounded  and  limited  by  the  sovereignty  of  the  government 
itself,  which  cannot  be  extraterritorial ;  if  the  latter,  then  the  judicial  inter- 
pretation is  that  the  sovereign  has  chosen  to  assign  this  special  limit,  short  of 
his  general  authority.  It  was  doubtless  competent  for  congress  to  have  author- 
ized original  as  well  as  final  process  to  have  issued  from  the  circuit  courts  and 
run  into  every  state  in  the  Union.  But  it  has  conferred  no  such  general 
authority.  In  a  single  case  only  has  it  authorized  (by  the  statute  of  3d  of 
March,  1797,  ch.  74,  §  6)  writs  of  execution  to  run  throughout  the  United 
States;  and  that  is  upon  judgments  obtained  for  the  use  of  the  United  States 
in  any  of  the  courts  of  the  United  States.  By  the  act  of  2d  of  March,  1793, 
cb.  66  [22],  §  6.  it  has  also  authorized  subpoenas  for  witnesses  to  attend  the 
courts  of  the  United  States  to  be  served  in  other  districts  within  certain  limited 
distances.  And  until  a  very  recent  statute  (act  of  20th  May,  1826,  ch.  123),  no 
authority  existed  to  serve  writs  of  execution,  in  favor  of  private  persons,  in  any 
other  district  than  that  where  the  judgment  was  rendered,  although  both  dis- 
tricts were  within  the  territorial  limits  of  the  same  state.  This  very  course  of 
legislation,  during  a  period  of  almost  forty  years,  demonstrates  the  understand- 
ing of  congress,  as  well  as  of  the  profession,  that  the  process  of  the  circuit 
court  could  not  bo  served  in  ordinary  cases  out  of  the  limits  of  the  judicial  dis- 
trict for  which  it  was  established.  My  brother  Washington,  in  his  able  judg- 
ment in  the  case  Ex  parte  Graham,  3  Wash.,  456,  has  gone  largely  into  the 
consideration  of  this  doctrine;  and  I  follow  with  undoubting  confidence  the 
whole  course  of  his  reasoning.  I  owe  it,  perhaps,  as  a  matter  of  justice  to  my- 
self to  add,  that  the  process  in  that  case,  from  the  circuit  court  of  Rhode 
Island,  was  issued  at  the  peril  of  the  party,  without  any  deliberate  examination 
of  the  law  on  the  part  of  the  court,  the  party  being  anxious  to  take  it,  valere 
quantum  valere  posait.  If,  therefore,  the  restraining  clause  already  mentioned 
were  not  in  the  eleventh  section  of  the  act  of  17S9,  ch.  20, 1  should  be  of  opinion, 
for  the  reasons  so  forcibly  given  by  my  brother  Washington,  that  the  exercise 
of  the  jurisdiction  of  the  circuit  courts  by  compulsive  process,  was  essentially 
confined  by  their  very  organization  within  the  limits  of  their  respective  dis- 
tricts. It  would  otherwise  follow  that  final  process  might  in  all  cases  run  into 
every  district  of  the  Union,  since  the  terms  of  .the  clause  apply  to  original  proc- 
ess only.  Yet  the  professional  opinion  and  practice,  as  well  as  the  positive 
legislation  of  congress  in  the  cases  above  mentioned,  demonstrate  that  the  con* 
trary  is  the  true  construction  of  the  act. 

The  jurisdiction  of  the  circuit  court  in  this  case,  as  far  as  it  depends  npon 
the  citizenship  and  alienage  of  the  parties,  may  for  the  present  be  assumed  de 
bene  esse  to  be  complete.  But  this  alone  is  not  sufficient  to  give  the  court  com- 
plete authority  to  proceed  to  judgment.  There  must  exist  other  facts  and  cir- 
cumstances as  a  just  foundation  of  jurisdiction.    Cases  are  familiar  of  actions 
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which  caimot  be  maintainedy  although  the  parties  are  within  the  reach  of  proc- 
eaSj  from  the  nature  and  locality  of  the  cause  of  action.  Suits  which  concern 
the  realty,  such  as  writs  of  entry,  dower,  ejectment  and  trespass  quare  clausum 
fregit^  cannot  be  maintained  in  the  circuit  court,  unless  the  land  lie  within  tlie 
district,  although  the  party  reside  there,  and,  in  a  personal  view,  the  jurisdic- 
tion is  unexceptionable.  The  reason  is,  that  the  title  to  real  estate  can  by  the 
general  principles  of  law  be  litigated  only  in  the  state  where  the  land  lies,  and 
where  the  process  may  go  to  bind  and  reach  the  land,  and  enforce  the  title  of 
the  party.  If,  therefore,  the  land  be  sought,  or  in  other  respects  the  suit  be 
purely  local,  it  must  be  brought  where  the  law  of  the  place  acts  on  it  directly. 
See  Massie  v.  Watts,  6  Crancb,  148.  Collateral  suits  for  other  purposes,  bind- 
ing the  conscience,  or  controlling  the  acts  of  the  party  personally,  may  be 
brought  and  decided  elsewhere.  Id.  This  principle  is  recognized  at  the  com- 
mon law;  but  it  has,  to  a  certain  extent  at  least,  a  foundation  also  in  universal 
jurisprudence. 

I  have  already  intimated  that  no  sovereignty  can  extend  its  process  beyond 
its  territorial  limits,  to  subject  either  persons  or  property  to  its  judicial  decis- 
ions. Every  exertion  of  authority  beyond  this  limit  is  a  mere  nullity,  and  in- 
capable of  binding  such  persons  or  property  in  any  other  tribunals.  If  a  state 
were  to  pass  an  act«  declaring  that  upon  personal  notice  of  a  suit  brought 
against  a  foreigner,  resident  in  a  foreign  country,  proceedings  might  be  had 
against  him  and  a  judgment  obtained  in  invitum^  for  aught  I  know  the  local 
tribunals  might  give  a  binding  efficacy  to  such  judgments.  But  elsewhere  they 
would  be  utterly  void,  as  an  usurpation  of  general  sovereignty  over  independ- 
ent nations  and  their  subjects.  Lord  EUenborougb,  in  Buchanan  v,  Eucker,  9 
East,  192,  has  put  the  case  with  great  clearness  and  force.  ''  Supposing,"  said 
he,  '^  however,  that  the  act  had  said  in  terms  that  though  a  person  sued  in  the 
isknd  [of  Tobago]  had  never  been  present  within  its  jurisdiction,  yet,  that  it 
should  bind  him,  upon  proof  of  nailing  up  the  summons  at  the  court  door;  how 
could  that  be  obligatory  upon  the  subjects  of  other  countries?  Can  the  island  of 
Tobago  pass  a  law  to  bind  the  rights  of  the  whole  world?  Would  the  world  sub- 
mit to  such  a  jurisdiction  ? "  Kor  would  it  in  such  a  case  vary  the  legal  result,  that 
the  party  had  actual  notice  of  the  suit;  for  he  is  not  bound  to  appear  to  it. 
No  sovereign  has  a  just  right  to  issue  such  a  notice,  and  thereby  to  acquire  a 
jurisdiction  to  draw  the  party  from  his  own  proper  forum  ad  alium  examen. 
Where  a  party  is  within  a  territory  he  may  justly  be  subjected  to  its  process, 
and  bound  personally  by  the  judgment  pronounced  on  such  process  against 
him.  Where  he  is  not  within  such  territory  and  is  not  personally  subject  to 
its  laws,  if  on  account  of  his  supposed  or  actual  property  being  within  the  ter- 
ritory, process  by  the  local  laws  may  by  attachment  go  to  compel  his  appear- 
ance, and  for  his  default  to  appear  judgment  may  be  pronounced  against  him, 
such  a  judgment  must,  upon  general  principles,  be  deemed  only  to  bind  him  to 
the  extent  of  such  property,  and  cannot  have  the  effect  of  a  conclusive  judg- 
ment in  peraonain^  for  the  plain  reason  that,  except  so  far  as  the  property  is 
concerned,  it  is  a  judgment  coram  nan  judice.  If  the  party  chooses  to  appear 
and  take  upon  himself  the  defense  of  the  suit,  that  might  vary  the  case,  for  he 
may  submit  to  the  local  jurisdiction  and  waive  his  personal  immunity.  Such 
appear  to  me  to  be  the  principles  established  by  the  better  opinions  in  the  cases 
cited  at  the  bar,  and  particularly  in  Phelps  v,  Holker,  1  Dall.,  261;  Kill  burn  v. 
Wood  worth,  5  Johns.,  37;  Smith  v.  Brush,  8  Johns.,  84;  Fen  ton  v.  Garlrise,  8 
Johns.,  194;  Pawling  t^.  Bird,  13  Johns.,  192;  Borden  v.  Fitch,  15  Johns.,  121; 
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and  Bissell  v.  Brig^gs,  9  Mass.,  462.  In  the  two  Isst  cases  the  learned  chief  jus- 
tices of  Kew  York  and  Massacbasetts  reasoned  out  the  doctrine  with  great 
acuteness  and  ability.  The  principles  of  the  common  law  (which  are  never  to 
be  lost  sight  of  in  the  constraction  of  oar  own  statutes)  proceed  yet  farther. 
In  general,  it  may  be  said  that  they  authorize  no  judgment  against  a  party 
until  after  his  appearance  in  court.  He  may  be  taken  on  a  capias  and  brought 
into  court,  or  distrained  by  attachment  and  other  process  against  his  property 
to  compel  his  appearance,  and  for  non-appearance  be  outlawed.  But  still,  even 
though  a  subject  and  within  the  kingdom,  the  judgment  against  him  can  take 
place  only  after  such  appearance.  So  anxious  was  the  common  law  to  guard 
the  rights  of  private  persons  from  judgments  obtained  without  notice  and 
regular  personal  appearance  in  court. 

The  conclusion  to  be  deduced  from  the  foregoing  considerations,,  which  must 
necessarily  have  been  in  the  contemplation  of  the  framers  of  the  judiciary  act 
of  1789,  is,  that  the  whole  structure  of  that  act  proceeded  upon  the  supposition 
that,  independent  of  some  positive  provision  to  the  contrary,  no  judgment 
could  be  rendered  in  the  circuit  court  against  any  person  upon  whom  process 
could  not  be  personally  served  within  the  district.  This  was  the  natural  re- 
sult of  the  principles  of  the  common  law  in  relation  to  jurisdiction  and  process. 

§871.  J^ect  of  the  claicse  in  the  judioiary  act  forbidding  a  suit  against  an 
inhabitant  of  the  United  States  in  a  district  other  than  that  wherein  he  resides  or 
is  found. 

In  this  view  of  the  matter,  the  clause  in  the  eleventh  section  already  cited 
was  introduced,  as  my  brother  Washington  supposes  it  to  have  been,  from 
abundant  caution,  to  guard  against  every  possibility  of  latent  doubt.  And  it 
should  be  remembered  in  this  connection,  that  the  process  act  of  1789,  which 
alone  gave  life  to  the  state  process  in  the  United  States  courts,  formed  no  nec- 
essary part  of  the  system  and  was  brought  forward  by  an  independent  and 
temporary  statute.  Let  us,  then,  consider  what  is  the  true  interpretation  to  be 
put  upon  this  clause.  It  first  provides  that  "  no  person  shall  be  arrested  in  one 
district  for  trial  in  another,  in  any  civil  action  before  a  circuit  or  district  court." 
So  that  it  is  clear  that  the  process  of  capias  is  limited  to  the  local  boundaries 
of  the  court  by  which  it  is  isaued.  It  next  provides  that  "  no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  district  than  that  whereof  he  is  an 
inhabitant  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ." 

Now  the  argument  is,  that  this  last  provision  applies  only  to  persons  who,  at 
the  time  of  the  suit,  are  inhabitants  of  the  United  States.  It  is  a  restriction  of 
the  general  authority  of  the  courts  to  bring  before  them  by  original  process  any 
person,  who,  as  a  citizen  or  alien,  was  amenable  by  the  general  grant  of  juris- 
diction to  these  courts.  Swan  was  either  an  inhabitant  of  Massachusetts  at 
the  time  when  the  present  suit  was  brought,  or  he  was  not.  If  he  was  an  in- 
habitant, then  the  suit  is  brought  in  the  proper  district;  if  not  an  inhabitant^ 
then  the  restriction  is  inapplicable  to  him.  Such  is  the  dilemma  into  which  the 
argument  supposes  the  adverse  party  to  be  driven,  and  on  which  it  seeks  to 
suspend  him. 

It  appears  to  me  that  such  is  not  the  true  interpretation  of  the  words  of  the 
clause.  They  admit  of  an  interpretation,  in  my  view,  much  more  natural  and 
consonant  with  the  principles  of  justice.  The  argument  supposes  that  as  a 
general  jurisdiction  is  given  in  cases  lohere  an  alien  is  party^  if  he  is  not  an  in- 
habitant of  the  United  States^  and  has  not  any  property  within  it  (for  to  this 
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extent  it  most  reaoh),  still  be  is  amenable  to  the  jarisdiction  of  any  cironit 
eoort,  sitting  in  any  state  in  this  Union.  So  that  a  subject  of  England,  or 
France  or  Bassia,  having  a  controversy  with  one  of  oar  own  citizens,  may  be 
summoned  from  the  other  end  of  the  globe  to  obey  our  process  and  submit  to 
the  judgment  of  our  courts.  Such  an  intention,  so  repugnant  to  the  general 
rights  and  sovereignty  of  other  nations,  ought  not  to  be  presumed  unless  it  is 
established  by  irresistible  proof.  My  opinion  is,  that  congress  never  had  any 
sneh  intention;  that  it  presupposed  that  no  suit  would  lie  against  any  person 
who  was  not  locally  present,  either  as  an  inhabitant  or  in  transitu  in  the  United 
States;  and  that  it  designedly  enlarged  the  power  to  proceed  in  cases  of  inhab- 
itancy, where  the  party  happened  at  the  time  to  be  absent  without  any  inten- 
tional change  of  domicile,  as  well  as  allowed  it  in  any  district  where  the  party 
might  at  the  time  be  found.  The  words  of  the  clause  are,  ^'  against  an  inhabit- 
ant of  the  United  States."  But  I  lay  no  particular  stress  upon  the  word  '^  in- 
habitant," and  deem  it  a  mere  equivalent  description  of  ^^  citizen"  and  "alien" 
in  the  general  clause  conferring  jurisdiction  over  parties.  A  person  might  be 
an  inhabitant  without  being  a  citizen;  and  a  citizen  might  not  be  an  inhabit- 
ant though  he  retained  his  citizenship.  Alienage  or  citizenship  is  one  thing; 
and  inhabitancy,  by  which  I  understand  local  residence,  animo  manendi,  quite 
another.  I  read,  then,  the  clause  thus:  "No  civil  suit  shall  be  brought  before 
either  of  said  courts  a-gaingt  an  alien  or  a  citizeny  by  any  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhabitant  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ."  It  cannot  be  presumed  that  congress 
meant  to  say  that  if  an  alien  or  citizen  were  not  an  inhabitant  of,\>r  commorant 
in,  the  United  States,  a  suit  might  be  maintained  against  him  in  any  district, 
and  process  served  abroad  upon  him,  or  a  judgment  given  against  him  without 
any  notice  or  process  served  upon  him.  If  it  be  said  that  process  may  be 
served  upon  his  property  within  the  district,  what  is  to  be  done  when  there  is 
no  such  property  to  be  found  or  it  is  merely  nominal?  If  in  the  latter  cases  an 
exception  is  to  be  implied  upon  general  principles,  why  not  in  the  former? 
The  judiciary  act  of  1789,  ch.  20,  has  not  provided  for  either  case  in  terms; 
and  the  right  to  serve  process  upon  the  property  of  the  party,  and  thereby  to 
bring  him  into  court  when  an  absentee,  so  as  to  bind  that  property  or  him  per- 
sonally by  the  judgment,  is  not  a  right  growing  out  of  the  common  law,  but 
everywhere,  at  least  in  countries  governed  by  the  common  law,  depends  upon 
statute  regulations.  Looking,  therefore,  to  the  plain  tenor  of  this  act,  and  con- 
ttruing  it  by  the  real  objects  which  it  avows,  my  judgment  is  that  it  contem- 
plates no  effective  exercise  of  jurisdiction  by  the  circuit  court,  except  in  cases 
where  the  party  defendant  is  an  inhabitant  of,  or  found  within,  such  district  at 
the  time  of  serving  the  writ.  If  no  forms  of  process  or  modes  of  proceeding 
had  been  prescribed  by  any  other  law,  I  do  not  see  how  the  courts  could  have 
exercised  their  jurisdiction  at  all,  except  by  reference  to  writs,  process  and 
service  according  to  the  common  law,  a  construction  which  seems  naturally  to 
flow  from  the  provisions  of  the  fourteenth  section  of  the  act. 

§  872.  The  process  acts  of  congress  were  not  intended  to  enlarge  thejurisdio- 
tion  of  the  circuit  courts. 

The  process  acts  of  1789,  oh.  21,  and  of  1792,  ch.  86,  have  prescribed  the 
forms  of  process  and  modes  of  service  to  be  according  to  the  state  jurisprudence. 
But  they  do  not  appear  to  me  to  be  intended  to  enlarge  the  sphere  of  jurisdic- 
tion of  the  circuit  courts.  Whenever  the  person  is  an  inhabitant  of,  or  found 
within,  the  district|  the  proper  writ  may  issue,  and  the  process  may  be  served 
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against  bitn,  whether  it  be  a  oapiasy  summons,  attachment  or  otherwise,  as  the 
local  jurisprudence  authorizes.  I  cannot  judicially  say  that  the  general  phrase- 
ology of  these  process  acts  ought  to  receive  a  more  extensive  interpretation,  so 
as  to  break  down  or  interfere  with  the  policy  of  the  judiciary  act  of  17S9,  ch« 
20,  founded,  as  it  seems  to  me  to  be,  in  principles  of  public  law,  public  con- 
venience and  immutable  justice.  If  the  state  jurisprudence  authorizes  its  own 
courts  to  take  cognizance  of  suits  against  non-residents,  by  summoning  their 
tenants,  attorneys  or  agents,  or  attaching  their  property,  whether  it  be  a  farm 
or  a  debt,  or  a  glove,  or  a  chip,  it  is  not  for  us  to  say  that  such  legislation  may 
not  be  rightful,  and  bind  the  state  courts.  But  when  the  circuit  courts  are 
called  upon  to  adopt  the  same  rule,  it  ought  to  be  seen  that  congress  have,  in 
an  unambiguous  manner,  made  it  imperative  upon  theoL  There  is  no  pretense 
to  say  that  the  circuit  court  in  this  district  has,  by  its  practice  or  by  rule^ 
sanctioned  such  a  proceeding.  If  such  modes  of  service  have  in  such  cases  been 
used,  the  matter  has  passed  sub  silentioj  without  any  knowledge  on  the  part  of 
the  court  which  implied  a  sanction  of  it. 

No  case  has  been  cited  in  which  the  question  has  been  brought  directly  be- 
fore any  court  of  the  United  States  for  a  decision.  In  Hollingsworth  v.  Adams, 
2  Dall.,  396,  there  was  a  foreign  attachment  in  the  circuit  court  of  Pennsyl- 
vania; but  the  principal  debtor  was  an  inhabitant  of  Delaware,  and  not  found 
in  Pennsylvania;  and  the  court  quashed  the  writ  for  want  of  proper  jurisdio- 
tion.  In  Pollard  v.  Dwight,  4  Cranoh,  421,  the  plaintiffs  were  citizens  of 
Massachusetts  and  Connecticut,  and  the  defendants  were  citizens  of  Yirginia, 
and  not  found  in  the  district  of  Connecticut,  and  were  sued  in  a  foreign  attach- 
ment in  the  state  court,  and  the  cause  removed  by  them  into  the  circuit  court 
for  the  district  of  Connecticut.  The  question  was,  whether  they  could  be  so 
sued.  The  supreme  court  held  that  ''  by  appearing  to  the  action  the  defend- 
ants in  the  court  below  placed  themselves  precisely  in  the  situation  in  which 
they  would  have  stood  had  process  been  served  upon  them,  and  consequently 
waived  all  objection  to  non-service  of  process."  This  was  a  strong  case ;  for 
though  the  suit  was  between  citizens  of  different  states,  yet  within  the  terms  of 
the  eleventh  section  of  the  act  of  1789  it  was  not  a  suit  between  a  citizen  of  the 
state  where  the  suit  was  brought  (for  the  plaintiffs  were  partly  citizens  of 
Connecticut  and  partly  citizens  of  Massachusetts)  and  a  citizen  of  another  state. 
Shute  V.  Davis,  Pet.  C.  C,  431,  and  Craig  v.  Cummings,  id.,  note,  turned  on 
the  very  words  of  thQ  statute  just  cited.  The  suit  in  the  former  case  was 
brought  in  Pennsylvania  between  citizens  of  New  York  and  New  Jersey;  in 
the  latter,  one  of  the  defendants  was  a  citizen  of  Pennsylvania,  and  the  other 
not;  but  the  contract  being  joint  and,  by  the  local  law,  capable  of  being  pur- 
sui^d  against  one  only,  the  severance  was  deemed  complete  by  the  return  of 
non  est  ijiventus  of  the  non-resident.  Fisher  v,  Consequa,  2  Wash.,  3S2,  was  a 
foreign  attachment  against  a  non-resident  Chinese  merchant;  but  there  seems 
to  have  been  a  general  appearance  for  him,  and  at  all  events  no  exception  was 
taken  on  this  particular  point.  In  Bissell  v.  Horton,  3  Day's  Cases,  281,  in 
the  circuit  court  in  Connecticut,  the  plaintiffs  were  described  as  partly  citizens 
of  Vermont  and  partly  citizens  of  Connecticut.  The  defendant  was  described 
as  a  citizen  of  New  York,  now  dwelling  in  Hebron  in  Connecticut.  The  court 
held  that  they  had  no  jurisdiction,  and  on  motion  dismissed  the  suit.  Mr.  Jus- 
tice Livingston  said,  ^^  the  plaintiffs  are  partly  in  Vermont  and  partly  in  Con- 
necticut They  are  not,  therefore,  citizens  of  Vermont  within  the  constitution 
and  laws  of  the  United  States.    With  regard  to  the  defendant^  it  is  admitted 
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that  be  now  resides  in  Conneoticut,  and  has  resided  here  daring  the  time  in 
whioh  he  has  been  in  f^ossession  of  the  demanded  premises,  which  clearly 
evinces  a  determination  in  him  to  remain  here  permanently."  This  case  may, 
from  the  shape  given  to  the  opinion  of  the  learned  judge  in  the  report,  be  open 
to  some  critical  observation.  Upon  the  motion  to  dismiss,  the  citizenship  of 
the  defendant  in  Kew  York,  as  alleged  in  the  writ,  must  have  been  taken  to  be 
true.  The  process  was  duly  served  upon  him  in  Connecticut.  And  upon  the 
authority  of  Pollard  v.  Dwight,  4  Cranch,  421,  the  jurisdiction  was  maintain- 
able; for  the  citizenship  of  one  of  the  plaintiffs  in  Connecticut  was  there  thought 
auGBcient  to  bring  the  case  within  the  act  of  congress. 

I  have  not  met  with  any  other  cases,  in  which  the  question  has  been  judi- 
cially discussed,  except  £x  parte  Graham,  3  Wash.,  456,  already  referred  to, 
where  the  reasoning,  so  far  as  it  bears  at  all  on  this  subject,  presents  itself  un- 
favorably to  the  maintenance  of  the  present  suit. 

§  873.  Condtisiona  of  law  from  the  foregoing. 

If,  therefore,  I  were  called  upon  to  decide  this  case  exclusively  upon  princi- 
ple, my  judgment  would  lead  me  to  adopt  these  conclusions:  That  by  the  gen- 
eral provisions  of  the  laws  of  the  United  States,  the  circuit  courts  could  issue 
no  process  beyond  the  limits  of  their  districts.  That  independent  of  positive 
legislation,  the  process  can  only  be  served  upon  persons  within  the  same  dis- 
tricts. That  the  acts  of  congress,  adopting  the  state  process,  adopt  the  forms 
and  modes  of  service  only  so  far  as  the  persons  are  rightfully  within  the  reach 
of  such  process,  and  did  not  intend  to  enlarge  the  sphere  of  the  jurisdiction  of 
the  circuit  courts.  That  the  right  to  attach  property  to  compel  the  appearance 
of  persons  can  properly  be  used  only  in  cases  in  which  such  persons  are  amen- 
able to  the  process  of  the  court  in  personam^  that  is,  where  they  are  inhabitants 
or  found  within  the  United  States;  and  not  where  they  are  aliens  or  citizens 
resident  abroad  at  the  commencement  of  the  suit,  and  have  no  inhabitancy  here. 

§  874.  Additional  reasons  in  support  of  these  conclusions. 

There  are  two  reasons  which  have  great  weight  with  me  in  support  of  these 
positions.  One  is,  that  otherwise  the  judgments  in  the  courts  of  the  United 
States  would  not,  in  cases  of  non-residents,  be  binding,  as  general  judgments 
in  personam;  but  if  at  all,  only  as  proceedings  in  rem  to  the  extent  of  the 
property  attached,  whether  it  be  a  chip,  or  a  bale  of  goods,  upon  the  principles 
of  the  cases  of  Bissell  t^.  Briggs,  9  Mass.,  462;  Buchanan  v.  Rucker,  9  East,  192, 
and  other  cases  before  mentioned.  Another  is,  that  the  forms  of  process  in 
Massachusetts  (which  forms  are  made  applicable  by  the  acts  of  congress  to  the 
courts  of  the  United  States),  both  in  the  oommon  process  and  the  trustee  proc- 
ess, whenever  goods  or  estate  are  attached,  require  a  summons  to  be  served 
on  the  party.    In  the  trustee  process,  the  words  are,  ^'  We  command  you  to 

attach  the  goods  and  estate  of  A.  B.  [the  defendant]  to  the  value  of ^  and 

summons  the  said  A.  B.  [the  defendant],  if  he  may  be  found  in  your  precinct 
[disirict]^  to  appear,"  etc.  Kot  one  word  is  stated  in  the  writ  itself,  as  to  any 
anmmons  where  the  party  is  not  found  within  the  precinct  or  district  of  the 
officer.  The  mode  of  service  in  such  cases,  and  in  cases  of  non-residence  gen- 
erally, is  prescribed  by  other  distinct  acts  or  sections  of  acts.  So  that  the  exi- 
gency of  the  writ  looks  only  to  the  fact  of  the  party  being  found  within  the 
district;  and  unless  the  marshal  is  at  liberty  to  make  a  service  in  a  case  and 
mode  beyond  the  exigency  of  this  writ,  not  expressly  reached  by  the  acts  of 
congress,  but  dependent  entirely  upon  state  laws,  made  for  local  purposes,  the 
service  in  cases  of  non-residence  would  be  utterly  void.    The  argument  for  the 
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plaintiff  is,  that  as  the  snmmons  is  authorized  by  law,  it  is  salficiently  served 
by  the  marshal  in  any  mode,  within  his  district,  which  the  local  laws  justify. 
Generally  speaking,  that  may  be  trae,  where  the  party  is  within  the  district, 
or  an  inhabitant  bound  to  obey  the  summons  within  the  district,  vita  et  madis 
prescribed  by  the  law.  The  difficulty  is,  how  to  deal  with  cases  where  the 
party  is  an  alien,  or  a  citizen  of  another  state,  not  resident  within  any  of  the 
United  States.  Yet  the  state  laws  extend  to  all  these  cases  equally  with  those 
where  the  party  is  a  non-resident  citizen  of  the  state  where  the  suit  is  brought. 
I  know  no  principle  upon  which  the  court  can  say  that  the  service  as  to  the 
latter  shall  be  good,  and  not  as  to  the  former;  for  in  each  case  the  sufficiency 
of  the  service  of  the  summons  must  stand  upon  the  same  provisions  of  the  state 
laws.  Unless,  therefore,  the  court  can  say  that  an  alien  who  has  never  been 
within  the  United  States  may  be  rightfully  served  with  a  summons  or  other 
process  by  any  attachment  of  his  property,  however  small,  within  the  district^ 
and  be  bound  thereby  to  appear  and  submit  to  the  jurisdiction  of  the  court^  or 
otherwise  have  a  judgment  against  him  in  invitum^  I  do  not  perceive  how  the 
present  case  can,  on  general  principles,  be  maintained.  If  congress  had  pre- 
scribed such  a  rule,  the  court  would  certainly  be  bound  to  follow  it,  and  pro- 
ceed upon  the  law.  The  point  of  difficulty  is,  whether  such  a  rule  ought  to  be 
inferred  from  so  general  a  legislation  as  congress  has  adopted,  not  necessarily 
leading  to  the  conclusion  that  such  was  the  intent.  It  would  seem  strange  that 
a  provision  should  be  so  solicitously  made  for  persons  inhabiting  the  country, 
that  they  should  not  be  held  amenable,  except  in  the  districts  where  they 
resided;  and  yet  that  no  protection  should  be  afforded  to  aliens  or  citizens 
who  were  permanently  domiciled  abroad. 

§  87  5.  The  service  of  the  summons  on  the  <igent  of  a  non-resident  is  not  author- 
iaed  by  the  act  of  JUassachtisetts  of  1797,  unless  the  principal  has  never  been  a. 
resident  of  the  state. 

But  supposing  the  preceding  reasoning  less  well  founded  than,  in  my  judg- 
ment, it  seems  to  be,  it  remains  to  consider  whether,  under  the  circumstances 
of  this  case,  the  service  of  the  process  was  such  as,  by  the  local  laws,  would 
justify  the  judgment  of  default  now  asked  of  this  court. 

We  may  lay  out  of  the  case  all  consideration  of  the  service  so  far  as  relates 
to  the  provisions  of  the  trustee  act  of  1794,  ch.  65,  because  the  trustees  having 
been  discharged,  no  judgment  can,  by  the  express  provisions  of  the  act  of  1798, 
oh.  6,  be  rendered  against  the  principal,  unless  the  service  has  been  such  as 
would  authorize  the  court  to  proceed  to  render  judgment  against  him  in  an 
action  commenced  by  the  common  and  ordinary  mode  of  process.  The  mode 
of  service  in  the  common  process  is  provided  for  by  the  act  of  1797,  ch.  50, 
already  cited.  In  cases  of  attachment,  a  summons  is  required  to  be  left  at  the 
^^ dwelling-hot^se  or  place  of  last  and  usual  abode^^  of  the  defendant,  and  ^Mn 
case  the  defendant  was  at  no  time  an  inhabitant  or  resident  within  this  com- 
monwealth, then  such  summons  to  be  left  with  his  or  her  tenant,  agent  or 
attorney.  It  appears  to  me  that  the  plain  intent  of  the  statute  is  to  apply  the 
words  of  the  first  clause  exclusively  to  cases  where  the  defendant  was  at  the 
time  of  the  suit  an  inhabitant  or  resident  of  the  commonwealth,  having  a 
dwelling-house  or  place  of  last  and  usital  abode  therein.  Where  a  defendant  has 
no  such  inhabitancy  or  residence,  but  has  left  the  commonwealth,  and  changed 
his  domicile,  bow  can  it  be  said  that  he  hasadwelling-hou8ethere,or  aplaceof  Uut 
and  usual  abodef  These  words  '^  last "  and  ^'  usual "  (not  last  or  usual)  refer 
to  cases  where  the  party  has  had  several  residences  within  the  commonwealth.  > 


CHABACTEB  OF  PABTIEa— CITIZENSHIP.— IN  GENERAL.  887C. 

To  make  the  service  good,  thd  last  resideiioe,  if  it  be  the  osnal  residence  of  the 
party,  is  the  proper  place  at  which  the  sammons  is  to  be  left.  If  the  party  has 
no  place  of  usital  Abode  in  the  commonwealth  at  the  time,  the  statute  has  not 
made  the  service  at  the  place  of  his  Unit  abode  sufficient  Both  mast  concur. 
And  there  is  sound  reason  in  this  provision;  for  otherwise  it  might  happen  that 
if  the  party  were  at  one  time  an  inhabitant,  and  afterwards  should  change  his 
domicile,  and  become  a  citizen  of  another  state,  or  have  his  home  and  usual  and 
constant  place  of  abode  abroad  for  any  length  of  time  whatsoever,  his  prop- 
erty might  be  attached  here,  and,  without  any  notice  to  him  or  to  any  agent  o^ 
attorney,  a  judgment  might  be  obtained  against  him,  binding  the  property  at- 
tached  forever.  So  monstrous  and  mischievous  a  provision  could  hardly  be 
deemed  a  just  exercise  of  legislative  power  in  any  civilized  country.  The  sec- 
ond clause  applies  wholly  in  terms  to  defendants  who  have  been  at  no  time 
inhabitants  or  residents  within  the  commonwealth.  Now  the  writ  itself  nega- 
tives the  presumption  that  Swan  is  in  this  predicament.  It  describes  him  is 
now  commorant  at  Paris,  but  of  (he  city  of  Boston;  so  that  his  inhabitancy  or 
residence  at  some  time,  in  the  commonwealth,  is  distinctly  averred.  The  return 
of  the  marshal  states  that  such  inhabitancy  has  not  been  within  three  years. 
60  that  the  case  before  the  court  is  of  a  defendant  who  has  once  been  an  in- 
habitant, and  for  three  years  last  past  has  ceased  to  be  an  inhabitant.  No  mode 
of  service  is  provided  for  in  such  a  case  by  the  statute  of  1797,  chapter  50 ;  and 
the  trustees  having  been  discharged,  it  is  not  pro\rided  for  by  the  act  of  1794, 
chapter  65.  It  is  a  casue  omissus.  In  respect  to  the  service  of  process  in  such 
a  new  and  extraordinary  manner,  varying  so  much  from  the  principles  and 
practice  of  the  common  law,  and  in  many  instances  so  little  consonant  to  the 
principles  of  public  law  or  general  justice,  there  can  be  no  ground  to  extend 
the  statute  provision  by  implication  or  equity.  The  state  court  itself  has  not 
to  construed  them ;  and  in  the  cases  of  Tingley  v,  Bateman,  10  Mass.,  344;  Law- 
rence u  Smith,  5  Mass.,  862;  and  Gardner  v.  Barker,  12  Mass.,  36,  has  been 
disposed  rather  to  narrow  down  than  widen  the  means  by  which  non-residents 
are  to  be  brought  within  the  sphere  of  our  process.  It  appears  to  me,  there- 
fore, that  as  the  service  of  the  summons  on  an  agent  is  not  authorized,  except 
where  the  defendant  has  at  no  time  been  an  inhabitant  or  resident,  such  service 
is  void;  and  as  no  summons  was  in  fact  left  at  any  place  of  abode  of  the 
defendant,  either  last  or  usual,  in  the  commonwealth,  there  has  been  no  com- 
pliance with  the  other  branch  of  the  statute.  Either  way,  therefore,  the  service 
iS|  according  to  the  local  laws,  defective  and  nugatory. 

§  876.  The  circuit  court  has  no  jurisdiction  of  a  suit  hy  an  alien  against  one 
d^cribed  merdy  as  a  citizen  of  the  United  States. 

There  is  another  defect  in  the  description  of  the  writ,  which  would  be  fatal 
if  every  other  were  surmounted.  Swan  is  not  described  to  be  a  citizen  of  Mas- 
sachusetts or  of  any  particular  state,  but  only  as  '^  a  citizen  of  the  United  States.^^ 
Now,  such  a  specific  description  is,  according  to  the  known  course  of  decisions, 
indispensable  to  give  the  circuit  courts  jurisdiction.  Although  the  judiciary 
act  of  1789  has  given  to  the  circuit  courts  jurisdiction  of  causes  where '^  an 
aUen  is  a  party ^^^  yet  this  must  be  construed  and  controlled  by  the  provisions 
of  the  constitution  itself.  The  latter  does  not  extend  the  judicial  power  of  the 
United  States  to  such  an  extent,  but  limits  it  to  controversies  between  citizens 
of  a  state  and  foreign  citizens  or  subjects.  Hence  the  uniform  interpretation  of 
the  act  of  17S9  has  been,  that  if  an  alien  is  one  party,  a  citizen  of  some  partic- 
ular state  must  be  the  other  party.    The  constitution  does  not  recognize  such  a 
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description  of  persons  as  *^  citizens  of  the  United  States,"  as  the  objects  of  its 
jadicial  power.  The  oircait  courts  have  no  jarisdiction  of  snits  between  aliens, 
or  between  persons  having  no  other  description  than  ^^  citizens  of  the  United 
States."  A  citizen  of  one  of  oar  territories  is  a  citizen  of  the  United  States; 
but  he  is  not  by  law  entitled  to  sue  or  be  sued  in  the  circuit  courts  of  the  United 
States.  This  doctrine  was  settled  at  an  early  period  in  the  circuit  courts,  as 
appears  from  the  case  of  Irving  v.  Frazier,  Story's  Plead.,  9,  and  other  cases 
cited  in  the  note  to  Eea  v.  Hayden,  3  Mass.,  24,  25,  and  has  been  affirmed  ia 
the  supreme  court  in  Hepburn  v.  Ellzey,  2  Cranch,  445  (§  901,  infra\  and  Mon- 
talet  V.  Murray,  4  Cranch,  46. 

Upon  the  whole,  in  every  view  which  I  have  been  able  to  take  of  the  present 
case,  it  is  the  duty  of  the  court  to  stay  further  proceedings  upon  tbe  ground 
that  there  has  been  no  sufficient  service  of  the  process  to  compel  the  appearance 
of  Swan  or  authorize  a  judgment  of  default  against  hinu 

BONNAFEE  v.  WILLIAMS. 
(8  Howard,  674-577.    1844.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  is  a  writ  of  error  from  the  southern  district  of 
Mississippi.  The  plaintiffs  brought  their  action  on  four  promissory  notes,  pay* 
able  at  different  times,  for  different  sums,  and  bearing  different  dates,  except 
two,  which  were  dated  the  23d  January,  1839.  In  each  of  the  notes  the  de- 
fendants promised,  or  either  of  them,  to  pay  to  Cowles  Meade,  or  bearer,  for 
the  use  of  the  Real  Estate  Banking  Company  of  Hinds  county,  at  their  bank- 
ing house  in  Clinton,  the  sum  named,  without  defalcation,  for  value  received. 

The  defendants  demurred  to  the  declaration,  and  assigned  the  following 
causes  of  demurrer:  1.  "The  plaintiffs  cannot  maintain  the  action,  because^ 
by  their  own  showing,  the  defendants  who  are  sued  are  also  a  part  of  the  per- 
sons for  whose  use  the  suit  is  commenced.''  2.  "  Tbe  court  can  have  no  juris- 
diction of  this  case,  because,  although  it  is  true  the  nominal  plaintiffs  are  the 
bearers  of  the  paper  sued  on,  and  citizens  of  a  state  other  than  Mississippi,  yet 
those  for  whose  benefit  suit  is  brought,  for  anything  which  appears  in  the 
declaration,  are  citizens  of  the  state  of  Mississippi." 

§  877.  Jurisdiction  ia  controlled  hy  the  citizemhip  of  tlie  holders  of  the  legal 
right  to  sice. 

The  notes  in  question  passed  by  delivery,  and  the  plaintiffs,  as  bearers,  have 
a  right  to  sue  in  their  own  names,  as  the  promise  to  pay  is  made  to  bearen 
The  plaintiffs  allege  that  they  are  citizens  of  New  York,  and  consequently 
the  circuit  court  bad  jurisdiction  of  the  case.  Where  the  citizenship  of  the 
parties  gives  jurisdiction,  and  the  legal  right  to  sue  is  in  the  plaintiff,  the  court 
will  not  inquire  into  the  residence  of  those  who  may  have  an  equitable  interest 
in  the  claim.  They  are  not  necessary  parties  on  the  record.  A  person  having 
the  legal  right  may  sue,  at  law,  in  the  federal  courts,  without  reference  to  the 
citizenship  of  those  who  may  have  the  equitable  interest.  Irvine  v.  Lowry,  14 
Pet.,  298  (§§  1207-1209,  infra).  The  judgment  of  the  circuit  court,  which 
sustained  the  demurrer,  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings. 
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McNUTT  V.  BLAND. 
(3  Howaid,  0-2a    18i4.) 

Erbob  to  17.  S.  Circuit  Coart,  Southern  District  of  Mississippi. 

Statement  of  Facts. —  Action  of  debt  on  a  sheriff's  bond.  The  bond,  in 
conformity  with  the  law  of  the  state,  was  to  the  governor,  and  the  suit  was  in 
the  name  of  the  governor  for  the  use  of  Leggett.  The  breach  assigned  was 
the  improper  discharge  by  Bland,  as  sheriff,  of  a  prisoner  committed  to  his 
custody  by  the  United  States  marshal  on  an  execution  from  a  federal  court. 
The  defenses  were :  1.  That  the  discharge  was  in  conformity  to  a  state  statute, 
for  non-payment  by  the  creditors  of  the  prison  fees;  and  2,  that  the  prisoner 
was  regularly  discharged  according  to  the  state  laws  for  the  relief  of  insolvent 
debtors.  The  plaintiff  replied  to  the  first  of  these  pleas,  that  no  notice  of  the 
discharge  was  given  to  his  agent,  who  resided  in  Mississippi ;  and  to  the  second, 
that  the  imprisonment  was  upon  an  execution  from  a  federal  court  and  the 
discharge  was  not  in  pursuance  of  any  act  of  congress. 

Opinion  by  Mb.  Justice  Baldwin. 

As  the  judgment  below  was  rendered  on  a  general  demurrer,  it  is  necessary 
to  ascertain  in  what  part  of  the  pleadings  the  first  demurrable  defect  occurred, 
which  the  defendant  here  alleges  was  in  the  declaration,  inasmuch  as  it  appears 
that  the  plaintiffs  and  defendants  were  citizens  of  Mississippi,  and  consequently 
the  court  below  had  not  jurisdiction  of  the  case.  By  the  law  of  that  state 
(How.  &  Hut.,  290,  291),  all  sheriffs  must  give  a  bond  to  the  governor  of  the 
state  for  the  time  being,  and  his  successors,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office;  which  bond  may  be  put  in  suit  and  pros- 
ecuted from  time  to  time  at  the  costs  and  charged  of  any  party  injured,  until  the 
whole  amount  of  the  penalty  thereof  be  recovered.  This  suit  was  accordingly 
brought  in  the  name  of  the  governor,  for  the  use  of  Leggett,  Smith  and  Law- 
rence, citizens  of  New  York. 

§  878.  Where  an  official  bond  by  law  nine  to  the  governor y  the  circuit  court 
has  jurisdiction  of  a  suit  thereon  brought  in  his  namSj  to  the  use  of  parties  who 
are  diizens  of  another  state. 

The  parties  in  interest,  therefore,  had  a  right  to  sue  the  defendants  in  the 
circuit  court  in  their  own  names,  by  a  bill  in  equity  in  an  appropriate  use,  or 
by  an  action  of  debt,  or  for  an  escape  against  the  sheriff  himself,  as  in  Darst  v. 
Duncan,  1  How.,  SOI,  if  he  made  out  a  cause  of  action  in  either  form,  and  we 
can  perceive  no  sound  reason  for  denying  the  right  of  prosecuting  the  same 
cause  of  action  against  the  sheriff  and  his  sureties  in  the  bond,  by  and  in  the 
name  of  the  governor,  who  is  a  purely  naked  trustee  for  any  party  injured. 
He  is  a  mere  conduit  through  whom  the  law  affords  a  remedy  to  the  person 
injured  by  the  acts  or  omissions  of  the  sheriff;  the  governor  cannot  prevent 
the  institution  or  prosecution  of  the  suit,  nor  has  he  any  control  over  it.  The 
real  and  only  plaintiffs  are  the  plaintiffs  in  the  execution,  who  have  a  legal 
right  to  make  the  bond  available  for  their  indemnity,  which  right  could  not  be 
contested  in  a  suit  in  a  state  court  of  Mississippi,  nor  in  a  circuit  court  of  the 
United  States,  in  any  other  mode  of  proceeding  than  on  the  sheriff's  bond. 

It  would  be  a  glaring  defect  in  the  jurisprudence  of  the  United  States,  if 
aliens  or  citizens  of  other  states  should  be  deprived  of  the  right  of  suit  on 
sheriffs'  bonds  in  the  federal  courts  sitting  in  Mississippi,  merely  because  they 
were  taken  in  the  name  of  the  governor  for  the  use  of  plaintiffs  in  mesne  or 
final  process,  who  are  in  law  and  equity  the  beneficiary  obligees ;  we  think 
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this  defect  does  not  exist.  The  constitution  extends  the  jadicial  power  to  oon- 
troversies  between  citizens  of  different  states;  the  eleventh  section  of  the  judi- 
ciary act  gives  jarisdiction  to  the  circuit  courts  of  suits  between  a  citizen  of 
the  state  where  the  suit  is  brought  and  a  citizen  of  another  state.  In  this  case 
there  is  a  controversy  and  suit  between  citizens  of  New  York  and  Mnsissippi; 
there  is  neither  between  the  governor  and  the  defendants;  as  the  instrument  of 
the  state  law  to  afford  a  remedy  against  the  sheriff  and  his  sureties,  his  name  is  in 
the  bond  and  to  the  suit  upon  it,  but  in  no  just  view  of  the  constitution  or  law 
can  he  be  considered  as  a  litigant  party;  both  look  to  things,  not  names;  to  the 
actors  in  controversies  and  suits,  not  to  the  mere  forms  or  inactive  instruments 
used  in  conducting  them  in  virtue  of  some  positive  law. 

This  court  must  have  acted  on  these  principles  in  Browne  v.  Strode,  5  Or., 
303,  which  was  a  suit  on  an  administration  bond  of  an  executor,  for  the  faith- 
ful execution  of  the  testator^s  will  in  conformity  with  a  law  of  Virginia  (5  Hen. 
St.,  461),  which  requires  all  such  bonds  to  be  payable  to  the  justices  of  the 
county  court  where  administration  is  granted,  but  may  be  put  in  suit  and  pros- 
ecuted by  and  at  the  costs  of  the  party  injured.  The  object  of  that  suit  was 
to  recover  a  debt  due  by  the  testator  to  a  British  subject;  the  defendant  was 
a  citizen  of  Virginia;  the  persons  named  in  the  declaration  as  plaintiffs  were. 
the  justices  of  the  county,  who  were  also  citizens  of  Virginia,  yet  it  was  held 
that  the  circuit  court  of  that  state  had  jurisdiction.  We  are  aware  of  no  sub- 
sequent decision  of  this  court  which  in  the  least  impairs  the  authority  of  that 
case,  or  contravenes  the  principle  on  which  it  was  decided;  that  where  the  real 
and  only  controversy  is  between  citizens  of  different  states,  or  an  alien  and  a 
citizen,  and  the  plaintiff  is  by  some  positive  law  compelled  to  use  the  name  of 
a  public  officer  who  has  not,  or  ever  had,  any  interest  in  or  control  over  it,  the 
courts  of  the  United  States  will  not  consider  any  others  as  parties  to  the  suit 
than  the  persons  ^between  whom  the  litigation  before  them  exists. 

Executors  and  administrators  are  not  in  this  position  —  they  are  the  actors  in 
suits  brought  by  them;  the  personal  property  of  the  decedent  is  vested  in 
them;  the  persons  to  whom  they  are  accountable,  for  whose  benefit  they  ac^ 
can  bring  no  suit  to  assert  their  rights  against  third  persons,  be  the  cause  of 
action  what  it  may;  nor  can  they  interfere  with  the  conducting  of  the  suit  to 
assert  their  rights  to  the  property  of  the  decedent  which  do  not  vest  in  them. 
The  personal  representative  is,  therefore,  the  real  party  in  interest  before  the 
court  (12  Pet.,  171),  and  succeeds  to  all  the  rights  of  those  they  represent  by 
operation  of  law,  and  no  other  persons  are  capable,  as  representatives  of  the 
personalty,  of  suing  or  being  sued.  They  are  contradistinguished,  there- 
fore, from  assignees  who  claim  by  the  act  of  the  parties,  and  may  sue  in  the 
federal  courts  in  cases  where  the  decedent  could  not.  8  Wheat.,  668;  4  Crancb, 
308,  S.  P.  By  the  eleventh  section  of  the  judiciary  act  assignees  cannot  sue 
where  the  assignor  could  not,  nor  can  they  sue  in  their  own  names  if  the  as- 
signor could,  unless  the  assignees  were  aliens  or  citizens  of  another  state  than 
that  of  the  defendant,  and  the  instrument  sued  on  was  so  assigned  as  to  vest 
the  right  of  action  in  the  assignees,  in  which  latter  case  the  suit  must  be  by 
the  party  originally  entitled  to  sue.  Thus,  where  the  payee  of  a  promissory 
note,  which  was  neither  negotiable  nor  assignable,  so  as  to  sustain  an  action  by 
the  assignees,  sued  for  the  use  of  a  corporation  incapable  of  suing  in  the  fed- 
eral courts,  this  court  held  that  the  circuit  court  had  jurisdiction,  on  the  ground 
that  the  suit  was  on  a  contract  between  the  plaintiff  and  defendant  The 
legal  right  of  acting  being  in  the  plaintiff,  it  mattered  not  for  whose  use  the 
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suit  was  brought,  the  parties  being  citizens  of  different  states.  Irvine  v.  Lowry, 
14  Pet.,  298  (§§  1207-1209,  infra).  In  that  case,  the  decision  in  5  Crancb  was 
reviewed  and  affirmed;  and  as  it  is  in  all  respects  analogous  to,  it  must  govern 
this  and  similar  cases,  where  the  cause  of  action  is  not  founded  on  a  contract 
between  the  parties  or  their  legal  representatives.  The  objection  to  the  juris- 
diction cannot,  therefore,  be  sustained. 

§  879.  Ths  MissUaippi  act  of  June  i^,  1822^  does  not  authorize  the  sheriff^  to 
disc/targe  a  prisoner  from  cuatody  ottierwise  than  in  accorda^ice  with  the  laws  of 
the  United  States. 

The  next  question  arises  on  the  defendants'  first  plea  in  bar,  which  sets  up  a 
discharge  of  the  prisoner  by  the  sheriff,  in  default  of  the  plaintiff  in  the  exe- 
cution paying  the  prison  fees  due,  pursuant  to  the  act  of  22d  June,  1822,  §§  35, 
47.  Hut.  &  How.,  640-644.  This  law,  by  its  own  force,  cannot  apply  to  per- 
sons committed  on  executions  from  the  courts  of  the  United  States;  it  must 
first  be  adopted  by  act  of  conorress,  or  some  rule  of  court  under  the  authority 
conferred  on  the  courts  of  the  United  States  by  law.  It  is  a  peculiar  municipal 
regulation^  applicable  and  intended  to  apply  only  to  persons  committed  under 
state  process,  as  clearly  appears  by  the  sixty-second  section  of  the  same  law, 
in  the  revised  code,  as  to  process  of  the  United  States.  How.  &  Hut.,  649, 
650.  After  reciting  in  full  the  resolution  of  congress  relating  to  jails,  passed 
in  1789  (1  Story,  70),  it  proceeds:  *^  And  whereas  it  is  just  and  reasonable  to 
aid  the  United  States  therein,  on  the  terms  aforesaid,  until  other  provisions 
shall  be  made  in  the  premises,  it  is  enacted.  That  all  sheriffs,  etc.,  within  this 
state,  to  whom  any  person  or  persons  shall  be  sent  or  committed  by  virtue  of 
legal  process,  issued  by  or  under  the  authority  of  the  United  States,  shall  be, 
and  are  hereby,  required  to  receive  such  prisoners  into  custody,  and  to  keep  the 
same  safely  until  they  shall  be  discharged  by  due  course  of  law,  and  be  liable 
to  the  same  pains  and  penalties,  and  the  parties  aggrieved  be  entitled  to  the 
same  remedies,  as  if  such  prisoners  had  been  committed  under  the  authority  of 
the  state.  The  sheriff  may  require  of  the  marshal  the  fulfillment  of  the  pro- 
posals of  the  general  government,  with  regard  to  rent  and  sustenance,  at  least 
quarter  yearly ;  and  on  the  discharge  of  the  prisoner  shall  make  a  statement 
of  charges,  etc.,  to  enable  him  to  make  his  return  to  the  proper  department  of 
the  general  government." 

Taking  this  section  of  the  law  in  connection  with  the  resolution  of  1739, 
there  appears  an  evident  intention  in  the  legislature  that  the  law  should  cover 
the  whole  resolution,  so  as  to  carry  it  into  effect  in  all  its  parts  and  provisions. 
Hence  the  terms  in  each  must  be  made  to  harmonize;  whereby  the  phrase  in 
the  sixty-second  section,  ''  and  to  keep  the  same  safely  until  they  shall  be  dis- 
charged by  due  course  of  law,"  will  be  referred  to  the  corresponding  phrase  in 
the  resolution,  ^*  until  they  shall  be  discharged  by  due  course  of  the  law 
thereof  "  (the  United  States),  so  as  to  authorize  no  discharge  by  virtue  of  any 
state  law,  incompatible  with  the  resolution.  If  any  doubt  could  arise  on  these 
words  in  the  resolution,  "all  prisoners  committed  under  the  authority  of  the 
United  States,"  whether  they  applied  to  cases  between  individuals,  it  is  removed 
by  the  explicit  language  of  the  law,  "any  person  or  persons  who  shall  be  sent 
or  committed  by  virtue  of  legal  process,  issued  by  or  under  the  authority  of 
the  United  States,"  etc.,  "  and  the  parties  aggrieved  shall  be  entitled  to  the 
same  remedies,"  etc.,  which  necessarily  embrace  all  cases,  civil  or  criminal. 

As  it  would  be  wholly  inconsistent  with  this  view  of  the  resolution  and  law 
for  the  legislature  to  authorize  the  sheriff  to  discharge  any  person  from  cus- 
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tody,  otherwise  than  by  the  doe  coavse  of  the  l«wa  of  the  IlDrited  States,  we 
eannot  attribote  sach  an  inteiitioQ  to  them,  anlesa  the  werds  of  their  act 
clearly  indicate  it;  bnt  there  is  nothing  in  the  act  to  that  effect,  or  any 
words  which  admit  of  saoh  construction.  On  the  contrary,  a&  the  resolution 
of  congress  positively  reqniros  it,  as  the  preamble  to  the  state  law  declares  it 
to  be  ''  just  and  reasonable  to  aid  the  United  StSites  therein,"  the  enacting 
part  must  be  taken  accordingly,  otherwiae  the  law  woold  conflict  with  the 
resolution. 

§  880.  No  discharge  of  a  prisonsr  of  ths  United  States  under  a  state  lay)  not 
adopted  by  congress  or  by  a  rule  of  court  wiU  exonarale  the  offioer  in  charge. 

The  act  of  congress  passed  in  1800  (2  Stats,  at  lArgOj  4)  provides  for  the 
mode  of  discharging  insolvent  debtors,  committed  under  process  from  the 
courts  of  the  United  States,  and  the  cases  in  which  it  nuiy  be  done;  it  is  ob- 
ligatory on  the  sheriffs  in  every  county  of  the  states  who  have  acceded  to  the 
resolution  of  1789,  and  no  discharge  under  any  state  law  not  adopted  by  con- 
gress, or  a  rule  of  court,  can  exon^ate  the  oflSlcer.  Vide  1  Story,  715;  3  Story, 
1932  (4  id.,  IX  1939  (id.,  119);  Suydam  v.  Broadnax,  U  PeL,  75;  10  Wheat, 
86,  37.  From  the  time  of  Palmer  v.  Allen,  7  Cranch,  554,  to  Duncan  v.  Darst, 
1  How.,  301,  the  language  and  decisions  of  this  court  have  been  uniform  for 
more  than  forty  years,  that  a  state  law,  which  is  *'a  peculiar  municipal  regula- 
tion, not  having  any  immediate  rdation  to  the  progress  of  a  suit,  but  imposing 
a  restraint  on  state  officers  in  the  execution  of  the  process  of  their  courts^  is 
altogether  inoperative  upon  the  officers  of  the  United  States  ixi  the  execntion 
of  the  mandates  which  issue  to  them.  By  the  process  acts  of  1789  (1  id.,  93), 
1792  (id.,  275),  and  1828  (4  id.,  278),  congress  have  adopted  sach  state  laws  as 
prescribe  the  modes  of  process  and  proceedings  in  suits  at  common  law,  as  are 
not  in  conflict  with  the  laws  of  the  United  States,  which  can  be  executed  by 
the  courts  of  the  United  States;  which  impose  no  restraint  on  or  obstruction 
of  their  process  from  its  inception  till  ultimate  satisfaction  from  the  defendant, 
or  the  marshal,  sheriff,  or  other  officer,  intrusted  with  its  execution."  2  Pet., 
625;  10  Wheat.,  40,  56,  etc.  ^'Congress,  however,  did  not  intend  to  defeat  the 
execution  of  judgments  rendered  in  the  courts  of  the  United  States,  but  meant 
they  should  have  full  effect  by  force  of  the  state  laws  adopted,  and  therefore 
all  state  laws  regulating  proceedings  affecting  insolvent  persons,"  or  that  are 
addressed  to  state  courts  or  magistrates  in  other  respects,  which  confer  peculiar 
powers  on  such  courts  and  magistrates,  do  not  bind  the  federal  courts,  because 
they  have  no  power  to  execute  such  law&  1  How.,  306;  14  PeL,  74,  S.  P. 
For  these  reasons  we  are  of  opinion  that  the  defendants'  first  plea  is  defective, 
in  not  setting  forth  a  case  which  justifies  the  discharge  of  the  person  committed 
on  the  execution. 

The  second  plea  sets  up  a  discharge  of  the  prisoner  pursuant  to  the  laws  of 
Mississippi,  as  an  insolvent  debtor,  by  order  of  a  judge  of  probate,  which  pre- 
sents a  case  covered  by  the  decision  of  this  court  in  Duncan  o.  Darst,  that  such 
a  discharge  by  a  sheriff  was  no  defense  to  an  action  of  debt  for  an  escape. 
1  How.,  304.  The  judgment  of  the  court  below  must  therefore  be  reversed^ 
and  judgment  rendered  for  the  plaintiff. 

Dissenting  opinion  by  Ma.  Justiob  Daniel. 

From  the  opinion  just  pronounced  on  the  part  of  the  conrt  in  this  cause^  I 
am  constrained  to  differ.  Although  it  ever  must  be  with  unaffected  diffldenoe 
that  I  shall  find  myself  opposed  to  a  majority  of  my  brethren^  still,  a  feeiinj;^ 
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like  that  jast  adverted  to  should  not^  and  properly  cannot,  induce  in  me  a  re- 
linquishment of  conclusions  formed  from  examinations  carefully  made,  and 
upon  decisions  which  appear  to  be  distinctly,  as  they  have  been  repeatedly,  an- 
nounced. My  opinion  is  that  the  judgment  of  the  circuit  court  against  the 
plaintiff  below  ought  to  be  affirmed,  for  the  reason  that  the  court  could  not 
properly  take  cognizance  of  his  cause.  Under  systems  of  polity  compounded 
as  are  the  federal  and  state  governments  of  this  Union,  instances  of  conflicting 
power  and  jurisdiction,  real  or  apparent,  will  frequently  arise,  and  will  some- 
times run  into  niceties  calculated  to  perplex  the  most  astute  and  practiced  ex* 
positors.  For  myself,  I  must  believe  that  the  surest  preventive  of  such 
instances,  their  safest  and  most  effectual  remedy  when  they  shall  occur,  will  be 
found  in  an  adherence  to  limits  which  language  in  its  generally  received  accepta- 
tion prescribes,  and  in  shunning  not  merely  that  which  such  acceptation  may 
palpably  forbid,  but,  as  far  as  possible^  whatever  is  ambiguous  or  artificial.  In 
adopting  or  commending  the  rule  thus  indicated,  I  undertake  to  propound  no 
new  principle  of  construction  to  this  court,  to  essay  no  innovation  upon  its  doc- 
trines. I  plant  myself,  on  the  contrary,  upon  its  oft-repeated  decisions,  and 
invoke  their  protection  for  the  interpretation  now  insisted  upon. 

The  action  in  the  circuit  court  was  instituted  in  the  name  of  Alexander  Mo- 
Nutt,  governor  of  the  state  of  Mississippi  (who  was  the  successor  of  Charles 
Lynch),  who  sues  for  the  use  of  Thomas  Leggett  and  others,  citizens  of  the 
state  of  New  York,  against  Bland,  Humphreys  and  Greissen,  citizens  of  the 
state  of  Mississippi.  It  was  founded  on  a  bond  executed  by  Bland,  a  sheriff  of 
the  county  of  Claiborne,  in  the  state  above  mentioned.  The  pleadings,  so  far  as 
they  relate  to  the  conduct  of  the  sheriff  in  fulfillment  of  his  duties,  or  in  der- 
eliction thereof,  are  irrelevant  to  the  question  here  raised,  and  need  not,  there- 
fore, be  examined.  The  proper  question  for  consideration  here  is  this:  whether, 
npon  the  ease  as  presented  upon  the  declaration,  the  circuit  court  of  Mississippi 
could  take  jurisdiction.  McNutt  is  the  party  plaintiff  upon  the  record,  in  whom 
is  the  legal  right  of  action.  Leggett  and  others,  who  are  said  to  be  the  bene- 
ficiaries in  the  suit,  and  in  whom  is  the  equitable  interest,  are  not  the  legal 
parties  to  the  suit  at  law,  and  could  not  maintain  an  action  upon  the  bond  to 
which  they  were  not  parties. 

Is  McNutt  to  be  considered  as  suing  in  his  private  individual  character,  and 
the  addition,  "  governor  of  the  state  of  Mississippi,"  to  be  regarded  as  merely 
a  phrase  of  description?  Or  is  he  to  be  viewed  as  the  representative  of  the 
state  of  Mississippi,  or  rather  as  identified  with  the  sovereignty  of  that  state, 
and  having  vested  in  him  the  exercise  of  her  executive  authority?  Let  both 
branches  of  this  inquiry  be  cursorily  pursued.  If  McKutt  is  to  be  regarded  as 
a  private  party  to  the  action,  whether  in  his  own  interest,  or  as  the  private 
agent  of  the  state  for  certain  purposes,  it  would  indeed  seem  to  be  too  late, 
and  entirely  supererogatory,  to  construct  an  argument  to  prove  that,  to  warrant 
either  the  commencement  or  prosecution  of  a  suit  in  his  name  in  a  circuit  court 
of  the  United  States,  his  citizenship  must  be  averred  and  shown  upon  the  rec- 
ord. Decisions  to  this  effect  may  be  said  to  have  been  piled  upon  the  question, 
for  they  may  be  traced  from  a  period  coeval  almost  with  the  passage  of  the 
judicial  act,  down  to  a  comparatively  recent  day;  ranging  through  at  least  ten 
volumes  of  the  decisions  of  this  court;  and  ruling,  it  is  believed  without  an 
exception,  that  wherever  jurisdiction  is  to  be  claimed  from  the  citizenship  or 
alienage  of  parties,  such  citizenship  or  alienage  must  be  expressly  set  forth; 
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ruling,  moreover,  that  wherever  jurisdiction  is  claimed  from  the  character  of 
parties,  it  must  be  understood  as  meaning  the  parties  to  the  record. 

The  first  case  in  support  of  these  positions  is  that  of  Bingham  v.  Cabot,  3 
Dal.,  382,  instituted  in  1797,  in  which  the  plaintiffs  were  styled  in  narrative  as 
John  Cabot  (with  the  co-plaintiflFs),  described  as  being  "  all  of  our  said  district  of 
Massachusetts,"  and  as  complaining  that  ^^said  William,  at  Boston,  being  in- 
debted," etc.  Lee,  attorney-general,  insisted  "that  there  was  not  a  sufficient 
allegation  in  the  record  of  the  citizenship  of  the  parties  to  maintain  the  juris- 
diction of  the  circuit  court,  which  is  of  limited  jurisdiction."  Dexter,  on  the 
other  hand,  urged  "  that  stating  in  the  declaration  the  party  to  be  of  a  par- 
ticular place  designates  his  home,  and  of  course  his  citizenship."  The  court 
was  clearly  of  opinion  "that  it  was  necessary  to  set  forth  the  citizenship  (or 
alienage  where  a  foreigner  was  concerned)  of  the  respective  parties,  in  order 
to  bring  the  case  within  the  jurisdiction  of  the  circuit  court"  In  the  year 
1797  were  decided  in  the  supreme  court  the  cases  of  Turner  v.  Enrille,  4r  Dal., 
7,  and  Turner  v.  The  Bank  of  North  America,  4  Dal.,  8  (§  1098,  infra).  The 
'declaration  in  the  former  case  set  out  a  demand  by  the  Marquis  deCasa  Enrille, 

of ,  in  the  island  of ,  against  Stanley  and  the  intestate  of  Turner  and 

<}reene,  merchants  and  partners  at  Newbern  in  the  said  district.  Upon  objection 
to  the  jurisdiction  for  want  of  a  proper  description  of  parties  —  By  the  court: 
**The  decision  in  the  case  of  Bingham  v.  Cabot  et  aL  must  govern  the  present 
case;  let  the  judgment  be  reversed,  with  costs."  Turner,  Administrator  of  Stan- 
ley, V.  The  Bank  of  North  America,  was  an  action  upon  a  promissory  note 
drawn  at  Philadelphia  by  Stanley,  indorsed  by  Biddle  &  Company  to  the 
Bank  of  North  America.  The  narrative  stated  that  the  president  and  directors 
were  citizens  of  the  state  of  Pennsylvania;  that  Turner,  the  administrator,  and 
Stanley,  the  intestate,  were  citizens  of  the  state  of  North  Carolina;  but  of  Bid- 
die  &  Company,  the  payers  and  indorsers,  there  was  no  other  description  than 
"  that  they  used  trade  and  merchandise  at  Philadelphia  or  North  Carolina." 
Ellsworth,  chief  justice,  in  delivering  the  opinion  of  the  court,  after  remarking 
that  the  Bank  of  North  America,  as  well  as  the  drawer  of  the  note,  was  prop- 
erly described,  proceeds  thus:  "The  error  assigned  is,  that  it  does  not  appear 
from  the  record  that  Biddle  &  Company,  the  promisees,  or  any  of  them,  are 
citizens  of  a  state  other  than  that  of  North  Carolina.  The  circuit  court,  though 
an  inferior  court,  in  the  language  of  the  constitution,  is  not  so  in  the  language 
of  the  common  law.  A  circuit  court,  however,  is  of  limited  jurisdiction,  and 
has  cognizance  not  of  cases  generally,  but  only  of  a  few  specially  circum- 
stanced; and  a  fair  presumption  is,  not  (as  with  regard  to  a  court  of  general 
jurisdiction)  that  a  cause  is  within  its  jurisdiction,  unless  the  contrary  appears^ 
but  rather  that  a  cause  is  without  its  jurisdiction  till  the  contrary  appears. 
This  renders  it  necessary  to  set  forth,  upon  the  record  of  a  circuit  court,  the 
facts  and  circumstances  which  give  jurisdiction,  either  expressly  or  in  such 
manner  as  to  render  them  certain  by  legal  intendment.  Among  those  circum- 
stances, it  is  necessary,  where  the  defendant  is  a  citizen  of  one  state,  to  show  that 
the  plaintifF  is  a  citizen  of  some  other  state  or  an  alien.  Here  the  description 
of  the  promisee  only  is,  that  he  used  trade  at  Philadelphia  or  North  Carolina, 
which  contains  no  averment  that  he  was  a  citizen  of  a  state  other  than  North 
Carolina,  or  an  alien.  We  must,  therefore,  say  there  was  error."  In  Mossman 
V.  Higginson,  4  Dal.,  14,  the  same  doctrine  is  affirmed,  and  the  court  conclude 
their  opinion  with  the  following  explicit  language:  "Neither  the  oonstitation 
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nor  the  act  of  congress  regards,  on  this  point,  the  subject  of  the  suit,  but  the 
parties.  A  description  of  the  parties  is,  therefore,  indispensable  to  the  exercise 
of  jurisdiction.  There  is  here  no  such  description."  The  case  of  Course  v. 
Stead,  4  Dal.,  22,  is  marked  by  one  trait  which  peculiarly  illustrates  and  en- 
forces the  principle  ruled  in  the  cases  previously  cited.  In  this  last  case,  a 
supplemental  bill  was  filed  making  a  new  party  to  a  suit  previously  pending, 
but  in  the  supplemental  bill  no  description  of  the  citizenship  of  this  new  de- 
fendant was  given;  the  absence  of  such  description  having  been  assigned  for 
error,  it  was  contended  that  such  a  description  was  not  necessary  in  the  supple- 
mental suit,  which  is  merely  an  incident  of  the  original  bill  brought  in  the 
same  court;  but  the  supreme  court  sustained  the  objection,  and  reversed  the 
decree  of  the  circuit  court,  on  the  ground  of  jurisdiction.  Next  in  the  order 
of  time  is  the  case  of  Wood  v,  Wagnon,  2  Cranch,  9,  where  the  statement  in 
the  pleadings  was,  that  Wagnon,  a  citizen  of  Pennsylvania,  showeth  that 
James  Wood,  of  Georgia,  etc.  The  judgment  was  reversed  for  the  defect 
that  the  plaintiff  and  defendant  were  not  shown  by  the  pleadings  to  be  citi- 
zens  of  different  states. 

In  Hepburn  v.  Ellzey,  2  Cranch,  445  (§  901,  infra\  the  decision  turned  upon 
a  defect  in  the  description  of  a  party  necessary  to  give  jurisdiction.  Win- 
chester V.  Jackson,  3  Cranch,  514.  The  writ  of  error  was  dismissed  for  want 
of  jurisdiction,  the  parties  not  appearing  upon  the  record  to  be  citizens  of  dif- 
ferent states.  In  Kempe  v.  Kennedy,  6  Cranchf,  185  (§§  508,  609,  supra),  this 
court  declare  that  *Hhe  courts  of  the  United  States  are  all  of  limited  jurisdic- 
tion, and  their  proceedings  are  erroneous  if  the  jurisdiction  be  not  shown  upon 
them."  The  same  in  effect,  the  same  indeed  in  terms,  is  the  decision  of  this 
court  in  Montalet  v.  Murray,  4  Cranch,  46.  Again,  the  principle  that  the 
character  which  authorizes  access  to  the  circuit  court  must  be  apparent  upon 
the  record  is  strikingly  exemplified  in  Chappedelaine  v.  Dechenaux,  4  Cranch, 
306.  In  this  case  the  plaintiffs  were  trustees,  not  suing  in  their  own  interest; 
yet,  as  they  were  aliens,  and,  as  such,  entitled  to  sue  in  the  circuit  courts  of 
the  United  States,  this  court,  in  virtue  of  that  character,  and  their  title  flowing 
therefrom  apparent  on  the  record,  sustained  the  jurisdiction  of  the  circuit 
court.  Passing,  with  a  mere  mention  of  them,  the  cases  of  The  Hope  Insur- 
ance Company  v.  Boardman,  5  Cranch,  57;  Hodgson  v.  Bowerbank,  5  Cranch, 
303;  Skillern  v.  May,  6  Cranch,  267;  The  Corporation  of  New  Orleans  v. 
Winter,  1  Wheat.,  91,  all  full  to  the  point,  I  will  quote  an  emphatic  and  more 
comprehensive  affirmation  of  Judge  Washington  in  reference  to  the  powers  of 
the  circuit  courts,  expressed  in  the  opinion  of  that  judge  in  McCormick  v. 
Sullivant,  10  Wheat.,  199.  "They  are  all  (says  he)  of  limited  jurisdiction.  If 
the  jurisdiction  be  not  alleged  in  the  proceedings,  their  judgments  and  decrees 
are  erroneous,  and  may,  upon  a  writ  of  error  or  appeal,  be  reversed  for  that 
cause."  But  the  fullest  and  clearest  exposition  and  vindication  of  the  doctrine 
contended  for  in  this  opinion  will  be  found  in  the  reasoning  of  Chief  Justice 
Marshall,  in  delivering  the  decision  in  the  case  of  Osborn  v.  The  Bank  of  the 
United  States.  The  portion  of  the  reasoning  particularly  referred  to  com- 
mences on  the  eight  hundred  and  fifty-sixth  page  of  the  ninth  volume  of 
Wheaton.  "The  judicial  power  of  the  Union,"  says  the  chief  justice,  "  is  also 
extended  to  controversies  between  citizens  of  different  states;  and  it  has  been 
decided  that  the  character  of  the  parties  must  be  shown  on  the  record.  Does 
this  provision  depend  on  the  character  of  those  whose  interest  is  litigated,  or 
of  those  who  are  parties  on  the  record  ?    In  a  suit,  for  example,  brought  by  or 
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against  an  exeoator,  the  creditors  or  legatees  of  his  testator  are  the  persons 
really  concerned  in  interest;  bnt  it  has  never  been  suspected  that,  if  the 
executor  be  a  resident  of  another  state,  the  jurisdiction  of  the  federal  coarta 
conid  be  ousted  by  the  fact  that  the  creditors  or  legatees  were  citizens  of  the 
same  state  with  the  opposite  party.  The  universally  received  construction  in 
this  case  is,  that  the  jurisdiction  is  neither  given  nor  ousted  by  the  relative 
situation  of  the  parties  concerned  in  interest,  but  by  the  relative  situation  of 
the  parties  named  on  the  record.  Why  is  this  construction  universal?  No caae 
can  be  imagined  in  which  the  existence  of  an  interest  out  of  the  party  on  the 
record  is  more  unequivocal  than  in  that  which  has  been  stated.  Why,  then, 
is  it  universally  admitted  that  this  interest  in  no  mannw  affects  the  jurisdio- 
tion  of  the  court?  The  plain  and  obvious  answer  is,  because  the  jurisdictioii 
of  the  court  depends  not  upon  this  interest,  bnt  upon  the  actual  party  on  the 
reeord."  Again  he  remarlra,  p.  857:  ^'It  may,  we  think,  be  laid  down  as  a  rule 
which  admits  of  no  exception,  that,  in  all  cases  where  jurisdiction  depends  on 
the  party,  it  is  the  party  named  in  the  record.  Consequently,  the  eleventh 
amendment,  which  restrains  the  jurisdiction  granted  by  the  constitution  over 
auits  against  states,  is  of  necessity  limited  to  those  suits  in  which  a  state  is  a 
party  on  the  record."    (See  Const.,  §§  2868-87.) 

This  reasoning  of  the  late  chief  justice  seems  to  meet  the  present  case  in 
every  aspect  of  which  it  is  susceptible,  and  to  dispel  every  shade  of  doubt  that 
could  possibly  be  cast  upon  it:  The  doctrine  this  reasoning  so  well  sustains  is 
reaffirmed  by  the  same  judge,  in  the  still  later  case  of  The  Governor  of  Georgia 
V.  Madrazo,  1  Pet.,  122;  and  amongst  other  authorities  there  cited,  the  prin- 
ciples ruled  as  above  mentioned  in  Osborn  t;.  The  Bank  of  the  United  States 
are  referred  to  and  approved.  Fu2d,  also,  Eeary  v.  The  Farmers'  and  Mechanics' 
Bank  of  Memphis,  16  Pet.,  89. 

Alexander  McNutt,  in  the  case  under  examination,  must  be  regarded  as  a 
private  person  acting  in  a  private  capacity ;  at  most,  as  a  mere  agent  under  a 
law  of  Mississippi,  in  whom  the  interests  of  other  individuals  may  to  a  par- 
ticular extent  have  been  vested,  and  through  whom  they  were  authorized  to 
sue.  He  represented  or  was  identified  with  no  political  or  fiscal  rights  or  in- 
terests of  the  state  of  Mississippi.  That  state  had  no  interest  involved  in 
the  conducting  of  that  suit  by  McNutt,  and  much  less  was  she  a  party  to  the 
record  in  that  suit  Standing  then  in  the  relation  of  a  mere  agent  in  the 
transaction,  and  there  being  no  law  of  the  United  States  investing  the  federal 
courts  with  jurisdiction  as  incident  to  such  agency,  he  could  have  access  to 
those  courts,  and  the  courts  themselves  could  have  jurisdiction,  solely  in  virtue 
of  his  character  of  citizen  of  a  state  different  from  that  in  which  the  defend- 
ants resided,  and  that  character  it  was  indispensable  shoald  appear  upon  the 
record.  These  are  positions  which  it  has  seemed  to  me  impossible  successfully 
to  assail;  positions  encompassed  with  a  chain  of  authorities  comprehending 
the  entire  existence  and  duration  of  the  government  itself.  This,  however,  is 
said  to  have  been  broken  by  the  act  of  this  court,  and  by  that  act  an  opening 
made  for  further  power  and  jurisdiction  in  the  circuit  courts.  The  means  by 
which  such  important  consequences  are  supposed  to  have  been  effected  is  the 
decision  of  the  case  of  Browne  v.  Strode,  5  Cranch,  303.  In  this  case,  which 
was  submitted  without  argument,  and  in  which  the  certificate  directed  to  the 
circuit  court  is  comprised  in  two  lines,  no  reason  whatever  is  assigned  for  the 
conclusion  at  which  the  court  appear  to  have  arrived.  The  facts  of  the  case, 
as  presented  in  the  short  abstract  of  it,  are  thus  stated:  ''It  was  an  action 
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opon  an  execator's  bond  given  in  conformity  with  the  laws  of  Virginia.  The 
object  of  the  sait  was  to  recover  a  debt  dne  from  the  testator  in  his  life-time  to 
a  British  subject.  The  defendant  was  a  citizen  of  Virginia.  The  persons 
named  in  the  declaration  as  plaintiffs  were  the  justices  of  the  peace  for  the 
connty  of  Stafford,  and  were  all  citizens  of  Virginia."  The  court  ordered  it 
to  be  certified  as  their  opinion  ^  that  the  court  below  has  jurisdiction  in  the 
case.**  This  is  the  whole  case,  and  it  is  confidently  believed  to  stand  entirely 
solitary;  without  support,  and  without  a  likeness  in  the  whole  history  of  our 
jurisprudence;  and,  in  commenting  upon  this  case,  it  may  be  safely  asserted 
that  if  the  court  in  their  certificate  have  intended  to  affirm  that  the  holders 
of  equitable  interests,  cestui  que  trusts^  who  are  not  the  holders  of  the  legal 
interests  or  rights  of  action  at  law,  are  in  actions  *at  law  the  regular  and 
proper  parties  to  the  record,  then,  indeed,  they  have  not  merely  overturned 
the  series  of  decisions  in  this  court,  from  the  case  of  Bingham  v,  Cabot,  in  8 
Dal.,  882,  decided  in  1798,  down  to  the  case  of  The  Grovernor  of  Georgia  v. 
Madrazo,  1  Pet,  110;  they  have  reversed,  moreover,  what  is  believed  has  been 
regarded  as  a  canon  of  the  law,  wherever  the  principles  of  the  common  law 
have  been  adopted;  and  this  they  have  accomplished  by  one  short  sentence^ 
and  without  a  single  word  to  explain  this  mighty  revolution.  But  can  it  be 
reasonably  presumed  that  this  court  have  in  so  cursory  a  mode  intended  to  r^ 
verse  its  own  well-considered,  well-reasoned  and  oft-repeated  decisions;  and 
this,  too,  without  professing  to  review  them  —  nay,  without  one  word  of  refer- 
ence to  them  of  any  kind  ?  A  presumption  like  this  seems  scarcely  compatible 
with  thsU;  cautious  reluctance  with  which  innovation  on  settled  principles  is 
always  admitted  by  the  courts.  Is  it  not  far  more  probable  that  the  short  and 
isolated  abstract  in  question  exhibits  an  imperfect  picture  of  the  action  and 
purposes  of  the  court  as  applicable  to  some  particular  state  of  case  which  may 
not  be  fully  and  accurately  given,  for  the  record  of  the  case  in  the  court  below 
is  not  set  out  in  extenso.  But  let  it  be  supposed  that  the  objects  and  the 
language  of  the  court,  in  the  case  of  Browne  v.  Strode,  are  accurately  given, 
still,  the  inquiry  recurs,  does  that  case  establish  the  law  of  this  cause  at 
the  present  day  t  Browne  v.  Strode  was  decided  in  1809.  Turning,  for  the 
moment,  from  the  decisions  of  this  court  prior  to  1809,  supposed  (strong  and 
explicit,  and  numerous  as  they  are)  to  have  been  silently  demolished  by  Browne 
t;.  Strode,  5  Cranch,  303,  what  must  be  understood  with  respect  to  the  decis- 
ions of  Skillern  v.  May,  tf  Cranch,  267;  of  Osborn  v.  The  Bank  of  the  United 
States,  9  Wheat.,  738;  of  McCormick  v.  Sullivant,  10  Wheat.,  199,  and  of  The 
Governor  of  Georgia  v.  Madrazo,  1  Pet.,  110,  all  posterior  in  date  to  1809?  If 
these  cases  are  to  be  received  upon  the  import  solely  of  their  own  terms,  unin- 
fluenced  by  any  reference  to  prior  decisions,  still,  as  they  are  posterior  in  time 
to  Browne  v.  Strode,  and  are  wholly  irreconcilable  therewith,  they  should  be 
understood  as  controlling  and  reversing  that  decision.  How  much  stronger, 
then,  nay,  how  irresistible,  appears  this  conclusion,  when  it  is  ascertained  that 
the  several  decisions  subsequent  to  1809  refer  expressly  to  those  of  previous 
date,  rely  upon  them  as  forming  their  own  foundation,  and  reaffirm  them  as 
the  law  of  the  federal  courts. 

The  only  decision  in  this  court  which  would  appear,  upon  a  superficial  view 
of  it,  to  give  color  to  the  decision  of  Browne  v.  Strode,  is  the  case  of  Irvine  v. 
Lowry,  reported  in  14  Pet,  293  (§§  1207-1209,  infra).  An  attentive  examina- 
tion of  the  latter  case,  however,  will  show  that,  so  far  from  resembling  Browne 
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V.  Strode,  the  facts  of  the  two  cases  diflfer  essentially,  and  that  the  former 
does  not  sustain,  but,  in  effect,  contradicts  the  latter.  In  Irvine  v.  Lowry  the 
action  was  in  the  name  of  Irvine,  the  payee  of  the  note,  for  the  benefit  of  the 
Lumberman's  Bank.  On  behalf  of  Lowry,  the  defendant,  exception  was  taken 
to  the  jurisdiction  upon  the  ground  that  the  Lumberman's  Bank,  the  benefi- 
ciaries in  the  suit,  consisted,  in  part,  of  persons  who  were  citizens  of  the  same 
state  to  which  the  defendant  belonged.  The  case  of  Browne  v.  Strode  was  re- 
lied on  to  show  that  these  beneficiaries,  and  not  the  nommal  parties  or  those 
who  held  the  legal  interest,  should  be  considered  the  true  parties  on  the  record. 
This  exception  was  overruled,  and  the  jurisdiction  sustained  in  the  name  of  the 
party  holding  the  legal  right,  in  conformity  with  the  current  of  authorities 
before  cited.  'Tis  true  that,  in  the  opinion  delivered  in  this  case,  the  decision 
in  Browne  v.  Strode  is  mentioned,  and  accounted  for  upon  an  hypothesis  which 
by  no  means  divests  it  of  its  anomalous  character,  any  more  than  it  rests  the 
case  of  Irvine  v.  Lowry  upon  any  real  similitude  with  it.  The  argument  is 
this:  that  although  in  Browne  v.  Strode  the  plaintiffs  and  defendant  were  citi- 
zens of  the  same  state,  yet  the  statute  of  Virginia,  which  requires  the  execu- 
tor's bond  for  the  protection  of  creditors  and  legatees,  passes  the  legal  right  to 
those  whose  interests  the  bond  is  designed  to  protect.  To  this  reasoning  sev- 
eral answers  at  once  present  themselves,  either  of  which  appears  to  be  suffi- 
cient. 1.  If  this  could  be  so  understood,  it  would  leave  the  objection  precisely 
where  it  stood  before.  The  parties  to  the  action  would  still  be  all  citizens  of 
the  same  state,  whereas  the  judicial  act  declares  they  shall  be  (that  is,  the 
plaintiffs  and  defendants)  of  different  states.  2.  The  Virginia  statute  professes 
to  effect  no  such  transmutation  of  legal  rights.  3.  It  confers  no  right  of  action 
on  the  beneficiaries  under  the  bond.  4.  It  oixlers  the  prosecution  of  the  suit 
in  the  names  of  the  justices,  the  obligees,  and,  by  consequence,  forbids  such  pro- 
ceeding in  the  names  of  any  other  persons.  5.  In  point  of  fact,  in  the  case 
commented  on  (as  doubtless  would  be  found  to  be  the  fact  in  every  suit  ever  insti- 
tuted under  the  statute),  the  action  was  brought  in  the  names  of  the  justices, 
so  that  those  whose  interests  were  designed  to  be  protected  by  the  bond  were 
never  parties  to  the  suit  at  all,  much  less  the  real  or  only  parties  representing 
the  right  of  action  under  the  bond. 

My  mind,  then,  is  impelled  by  considerations  like  these  to  the  deductions 
that  Browne  v.  Strode,  5  Cranch,  303,  does  not  furnish  the  rule  for  the  decision 
of  this  cause;  and  that,  if  it  ever  was  a  rule  for  the  federal  courts,  it  has  been 
dearly  and  emphatically  annulled.  As  a  corollary  from  the  above  reasoning 
and  the  cases  adduced  in  support  thereof,  it  follows  that  Alexander  McNutt, 
without  appearing  as  the  party  plaintiff  upon  the  record  to  be  a  citizen  of 
some  state  other  than  that  to  which  the  defendants  belong,  could  have  no 
standing  in  the  circuit  court;  and  that  failing  so  to  appear,  the  circuit  court 
could  have  no  jurisdiction  over  the  cause. 

It  cannot  be  requisite  here  to  meet  any  argument,  should  any  be  attempted, 
designed  to  maintain  the  right  of  McNutt  to  sue  in  virtue  of  his  character  of 
governor  of  Mississippi,  and  as  such,  representing  the  sovereign  or  supreme  ex- 
ecutive power  of  that  state.  In  that  aspect,  the  suit  would  be  virtually  by  the 
state  herself,  and  not  be  the  suit  of  Alexander  McNutt;  such  a  suit,  too,  could 
take  place  only  where  some  direct  right  or  interest  of  the  state  should  be  in- 
volved. Of  such  a  controversy  the  circuit  court  could  unquestionably  have  no 
jurisdiction;  this  having  been  settled  as  one  of  those  instances,  the  cognizance 
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whereof  belongs  exclusively  to  the  supreme  court  Vide  The  State  of  Georgia 
V.  Brailsford,  2  Dal.,  402,  and  The  Governor  of  Georgia  v.  Madrazo,  1  Pet.,  110; 
Fowler  v.  Lindsey,  3  Dal.,  411  (§§  757-759,  supra). 

To  any  argument  (zb  inconveniently  which  may  be  urged  in  support  of  the 
jurisdiction  in  this  case,  I  would  simply  oppose  the  observations  of  two  dis- 
tinguished members  of  this  bench,  in  reply  to  a  similar  argument  addressed  to 
them  in  the  case  of  Turner  v.  The  Bank  of  North  America,  4  Dal,  10  (§  1098, 
infra);  in  which  Chief  Justice  Ellsworth  inquired:  "How  far  is  it  intended 
to  carry  this  argument?  Will  it  be  affirmed  that,  in  every  case  to  which  the 
judicial  power  of  the  United  States  extends,  the  federal  courts  may  exercise 
jurisdiction  without  the  intervention  of  the  legislature  to  distribute  and  regu- 
late the  power?"  And  Chase,  J.,  remarked:  "If  congress  has  given  the  power 
to  this  court,  we  possess  it,  not  otherwise;  and,  if  congress  has  not  given  the 
power  to  this  or  any  other  court,  it  still  remains  at  the  legislative  disposal." 
£d  boni  Judicis  ampliare  Jurtsdictianem  was  once  quoted  as  a  wise  judicial 
maxim;  how  far  this  may  accord  with  systems  differently  constituted  from 
ours,  and  having  their  foundations  in  a  large  and  almost  undefinable  discretion, 
it  18,  perhaps,  unnecessary  here  to  inquire;  it  seems,  however,  scarcely  compat- 
ible with  institutions  under  which  the  political  and  civil  state  is  referred, 
almost  exclusively,  to  legislative  or  express  regulation. 

Upon  the  views  above  given,  I  conclude  that  the  judgment  of  the  circuit 
coort  should  be  affirmed. 

8TRAWBRIDGE  «.  CURTISa 
(8  Cranoh,  367,  26a    1806.) 

Appeal  from  XT.  8.  Circuit  Court,  District  of  Massachusetts. 

Statement  of  Facts. —  Some  of  the  complainants  in  this  case,  and  all  the 
defendants  except  Curtiss,  were  alleged  to  be  citizens  of  Massachusetts.  It  was 
alleged  that  Curtiss  was  a  citizen  of  Vermont.  The  bill  was  dismissed  in  the 
lower  court  for  want  of  jurisdiction. 

§  881.  Where  the  interest  of  the  several  parties  is  joint,  each  must  he  compe- 
tent to  sue  or  be  sued  in  the  federal  courts.    (See  §  882,  infra^ 

Opinion  by  Marshall,  C.  J. 

The  court  has  considered  this  case,  and  is  of  opinion  that  the  jurisdiction 
cannot  be  supported.  The  words  of  the  act  of  congress  are,  ''  where  an  alien 
is  a  party;  or  the  suit  is  between  a  citizen  of  a  state  where  the  suit  is 
brought  and  a  citizen  of  another  state."    1  Stats,  at  Large,  78. 

The  court  understands  these  expressions  to  mean  that  each  distinct  interest 
should  be  represented  by  persons,  all  of  whom  are  entitled  to  sue,  or  may  be 
sued,  in  the  federal  courts.  That  is,  that  where  the  interest  is  joint,  each  of 
the  persons  concerned  in  that  interest  must  be  competent  to  sue,  or  liable  to 
be  sued,  in  those  courts.  But  the  court  does  not  mean  to  give  an  opinion  in  the 
case  where  several  parties  represent  several  distinct  interests,  and  some  of  those 
parties  are,  and  others  are  not,  competent  to  sue,  or  liable  to  be  sued,  in  the 
courts  of  the  United  States. 

Decree  affirmed. 
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CLEARWATER  v.  MEREDITH. 
(21  Howard,  48(M98.    1858.) 

Opinion  by  Ms.  Justice  McLean. 

Statement  of  Facts. —  Tfais  is  a  writ  of  error  to  the  ciroait  oonrt  of  the 
United  States  for  the  district  of  Indiana.  The  plaintiff,  who  is  averred  to  be  a 
citizen  of  the  state  of  Ohio,  brought  his  action  against  Solomon  Meredith  and 
Thomas  Tyner,  citizens  of  Indiana,  on  the  12tb  of  July,  1853,  together  wiUi 
Caleb  K  Smith,  who,  at  the  time  of  the  commencement  of  this  sait,  was  not  a 
citizen  of  the  state  of  Indiana,  and  is  therefore  not  joined  as  a  defendant 
herein,  etc. 

The  deolaration  baa  three  coonts,  one  of  which  oontains  the  following 
gaaranty: 

''  Whereas  Hiram  Clearwater,  of  the  city  of  Cincinnati,  on  the  6th  of  May, 
1858,  contracted  with  the  Cincinnati,  Cambridge  &  Chicago  Short  Line  Rail- 
way Company  for  the  sale  of  a  tract  of  land  sitnate  in  Wayne  coanty,  Indiana, 
lying  on  the  national  road,  about  four  miles  east  of  Cambridge  city,  and 
adjoining  the  lands  of  John  Jacobs  and  others,  containing  three  hnndred  and 
twenty  acres,  for  the  consideration  of  $10,000,  to  be  paid  in  the  capital  stock 
of  said  company  at  par;  and  whereas,  in  such  contract  of  sale  it  was  agreed 
that  said  company  shoald  furnish  to  said  Clearwater  a  guaranty  that  the  capi- 
tal stock  of  said  railway  company  shoald  be  at  par  within  one  year  from  the 
completion  of  the  entire  line  of  said  road :  Kow,  in  consideration  that  the  said 
H.  Clearwater  has,  with  the  consent  of  the  said  company,  and  at  our  request^ 
executed  a  deed  of  conveyance  to  Solomon  Meredith  for  said  land^  to  whom 
the  same  has  been  sold  by  the  said  company,  we,  the  undersigned,  hereby 
guaranty  that  the  said  stock  of  said  company,  which  has  been  issued  to  said 
Clearwater  in  pursuance  of  said  contract,  shall  be  worth  par  in  the  city  of  Cin- 
cinnati within  one  year  from  the  time  the  said  railroad  shall  be  completed  from 
Cincinnati  to  Newcastle,  Indiana,  and  that  said  road  shall  be  completed  within 
two  years  from  the  Ist  day  of  October,  1853,  and  signed  by  Pleasant  Johnson, 
S.  Meredith,  Caleb  B.  Smith  and  Thomas  Tyner." 

The  defendants,  by  counsel,  come  and  say  the  declaration  of  the  said  plaintiff 
and  the  counts  therein  contained  are  severally  insufficient  in  law  to  enable  said 
plaintiff  to  have  and  maintain  his  action  against  said  defendants;  and  for  cause 
of  demurrer  show  to  the  court  the  following:  1.  The  jurisdiction  of  the 
court  is  not  shown  by  proper  averment.  2.  No  consideration  is  shown  for  the 
undertaking.  3.  The  several  counts  do  not  contain  facts  sufficient  to  constitute 
a  cause  of  action ;  wherefore  the  defendants  pray  judgment,  etc. 

If  this  be  regarded  as  a  plea  to  the  jurisdiction  of  the  court,  it  is  argued  that 
the  suit  is  brought  on  a  joint  contract  executed  by  the  defendants  in  error, 
when  only  two  of  them  were  served  with  process,  and  the  third  one,  Caleb  B. 
Smith,  who,  at  the  time  of  the  commencement  of  the  suit,  was  not  a  citizen  of 
the  state  of  Indiana,  and  is  therefore  not  joined  as  a  defendant  herein,  etc. 

§  882.  The  act  of  Ftbrua't-y  £8,  1839,  so  far  changed  the  character  of  parties 
to  a  suit  as  to  allow  a  suit  against  some  defendants  though  they  were  jointly 
bound  toith  others  beyond  the  jurisdiction  of  the  court.     (See  §  885,  infra^ 

The  first  section  of  the  act  of  February  28,  1839,  provides  that  "  where,  in 
any  suit  at  law  or  in  equity  commenced  m  any  court  of  the  United  States, 
there  shall  be  several  defendants,  any  one  or  more  of  whom  shall  not  be  inhab- 
itants of  or  found  within  the  district  where  the  suit  is  brought,  or  shall  not 
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volnntarily  appear  thereto,  it  shall  be  lawful  for  the  court  to  entertain  jurisdio 
tion  and  proceed  to  the  trial  and  adjadication  of  such  suit  between  the  parties 
who  may  be  properly  before  it;  bat  the  judgment  or  decree  rendered  therein 
shall  not  condnde  or  prejudice  other  parties  not  regularly  served  with  process, 
or  not  voluntarily  appearing  to  answer.''  In  the  case  of  The  Railroad  Bank  of 
Yicksbnrg  t;.  Slooomb,  14  Pet.,  65,  it  is  said  the  eleventh  section  of  the  jadi- 
ciary  act  declares  that  no  civil  suit  shall  be  brought,  before  either  of  said 
courts,  against  an  inhabitant  of  the  United  States,  by  any  original  process  in 
any  other  district  than  that  whereof  he  is  an  inhabitant  or  in  which  he  shall 
be  found  at  the  time  of  serving  the  writ. 

It  has  been  held  that  this  is  a  personal  privilege  of  not  being  sued  oat  of  the 
district  in  which  the  defendant  may  live  or  in  which  he  shall  be  foand  on  serv- 
ing the  writ,  and  that  it  may  be  waived  by  the  defendant.  And  it  is  said,  in 
the  above  opinion,  ^^  that  it  did  not  contemplate  a  change  in  the  jurisdiction  of 
the  courts,  as  it  regards  the  character  of  the  parties,  as  prescribed  by  the  judi- 
ciary act  and  expounded  by  this  court  —  that  is,  that  each  of  the  plaintiffs 
most  be  capable  of  suing  and  each  of  the  defendants  capable  of  being  sued ; 
which  is  not  the  case  in  this  soit,  some  of  the  defendants  being  citizens  of  the 
flame  state  with  the  plaintiffs."  It  is  well  known  that  the  act  of  1839  was  in- 
tended so  to  modify  the  jurisdiction  of  the  circuit  court  as  to  make  it  more 
practical  and  effective.  Where  one  or  more  of  the  defendants  sued  were  citi- 
zens of  the  state,  and  were  jointly  bound  with  those  who  were  citizens  of  other 
states  and  who  did  not  voluntarily  appear,  the  plaintiff  had  a  right  to  prosecute 
his  suit  to  judgment  against  those  who  were  served  with  process;  but  such 
judgment  or  decree  shall  not  prejudice  other  parties  not  served  with  process  or 
who  do  not  voluntarily  appear. 

Now,  it  is  too  dear  for  controversy,  that  the  act  of  1889  did  intend  to 
change  the  character  of  the  parties  to  the  suit.  The  plaintiff  may  sue  in  the 
circuit  court  any  part  of  the  defendants,  although  others  may  be  jointly  bound 
by  the  contract  who  are  citizens  of  other  states.  The  defendants  who  are  citi- 
zens of  other  states  are  not  prejudiced  by  this  procedure,  but  those  on  whom 
process  has  been  served  and  who  are  made  amenable  to  the  jurisdiction  of 
the  court.  And  in  regard  to  those  whose  rights  are  in  no  respect  affected  by 
the  judgment  or  decree,  it  can  be  of  no  importance  of  what  states  they  are 
citizens.  If  one  of  the  defendants  should  be  a  citizen  of  the  same  state  with 
the  plaintiff,  no  jurisdiction  could  be  exercised  as  between  them  and  no  preju- 
dice to  the  rights  of  either  could  be  done. 

The  plea  to  the  jurisdiction  seems  not  to  be  well  taken  and  it  cannot  be  sus- 
tained. In  the  case  of  Hill  v.  Smith  and  others,  decided  at  the  present  term 
(21  How.,  283 ;  Contbacts,  §  564),  this  court  held  that  the  demurrer  filed  to  the 
coants  on  the  guaranty  did  not  bring  up  the  validity  of  that  instrument  for 
the  action  of  the  court,  and  that  it  must  be  specially  pleaded  with  suitable 
averments.  And  the  court  reversed  the  judgment  and  remanded  it  to  the  cir- 
cuit court,  with  leave,  on  the  payment  of  costs,  to  move  to  amend  the  plead- 
ings, so  as  to  raise  the  questions  on  the  guaranty.  The  same  order  is  made  in 
the  present  case.    Judgment  reversed. 
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JONES  V.  ANDREWS. 
(10  Wallace,  827-^34.     1870.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Statoient  of  Faots. —  Andrews  leased  a  hotel  in  Memphis  to  Reed  &  Bryson, 
taking  their  notes  for  the  rent.  These  sublet  to  Jones,  taking  his  notes  for  the 
rent.  The  rent  not  being  paid,  Andrews,  in  the  absence  of  Jones,  took  posses- 
sion of  the  hotel,  and  recovered  judgment  in  the  court  below  against  Keed  & 
Bryson  on  their  notes,  and  garnished  the  notes  of  Jones.  Jones  then  filed  a 
bill  in  the  same  court  for  an  injunction,  describing  the  citizenship  of  the  parties 
in  the  caption  and  in  the  prayer,  averring  Andrews  to  be  a  citizen  of  New  York 
and  Reed  &  Bryson  to  be  residents  of  Tennessee.  Andrews  was  not  served 
with  process,  but  came  in  and  moved  that  the  bill  be  dismissed  for  want  of  juris- 
diction and  for  want  of  equity. 

Opinion  by  Mr.  Justice  Bradley. 

On  the  question  of  jurisdiction  over  the  parties,  the  appellees  contend:  1st 
That  the  citizenship  of  the  parties  was  not  sufficiently  alleged  in  the  bilL  2d. 
That,  if  sufficiently  alleged,  the  court  had  no  jurisdiction  over  Andrews,  the 
principal  defendant,  who  was  a  citizen  of  New  York,  and  not  a  citizen  of  Ten- 
nessee, where  the  suit  was  brought. 

§  888.  The  allegation  of  citizenship  is  sufficient  if  it  fairly  appear  of  what 
states  the  parties  are  citi^zens. 

Although  the  allegation  of  citizenship  is  not  made  in  precise  and  technical 
form,  we  consider  it  sufficiently  explicit  to  sustain  the  jurisdiction  of  the  court, 
if  the  citizenship  disclosed  by  the  allegation  does  not  displace  that  jurisdiction. 
It  is  more  explicit  than  the  allegation  in  the  case  of  Express  Company  v. 
Kountze,  8  Wall.,  342  (Carriers,  §§  1499-1502),  which  was  sustained  by  the  court. 
All  that  is  necessary  is,  that  it  fairly  appear  by  the  bill  of  what  states  the  re- 
spective parties  are  citizens.  In  this  case  the  form  of  the  allegations  leaves  no 
room  for  reasonable  doubt. 

§  884.  Under  the  Judiciary  act  of  1789  a  suit  could  not  he  maintained  in  the 
circuit  court  for  Tennessee  against  a  citizen  of  Tennessee  and  a  citizen  of  New 
York.     (See  §  882,  supra.) 

The  other  exception,  that  Andrews,  the  principal  defendant,  was  not  a  citizen 
of  the  state  where  the  suit  was  brought,  is  entitled  to  more  weight.  Though 
the  constitution  declares  thsX  the  judicial  power  of  the  federal  government 
shall  extend  to  controversies  between  citizens  of  different  states,  which  would 
embrace  the  case  before  us  (the  plaintiff  being  a  citizen  of  G-eorgia,  and  An- 
drews a  citizen  of  New  York),  yet  congress  has  not  established  any  courts  ex- 
cept the  circuit  court,  to  take  cognizance  of  such  cases;  and,  by  the  judiciary 
act  of  1789,  which  establishes  that  court,  congress  only  invested  it  with  juris- 
diction of  oases  where  the  suit  is  between  a  citizen  of  the  state  where  the  suit 
is  brought,  and  a  citizen  of  another  state  (section  11),  and  moreover  declared 
that  no  civil  suit  should  be  brought  before  said  court  against  an  inhabitant  of 
the  United  States,  by  any  original  process,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ.  The  case  is  certainly  not  within  the  purview  of  this  statute. 
The  suit  is  brought  in  west  Tennessee,  and  neither  Jones,  the  complainant,  nor 
Andrews,  the  defendant,  is  a  citizen  of  that  state.  Besides,  the  suit  is  brought 
against  Andrews  in  a  district  of  which  he  is  not  an  inhabitant,  and  in  which 
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he  was  not  foand  at  the  time  of  serving  the  writ.  Under  the  act  of  1789, 
and  the  ruling  of  the  early  cases,  the  court  would,  prima  fade^  be  without 
jurisdiction.  According  to  those  cases  the  plaintiff,  or  each  of  the  plaintiffs, 
if  more  than  one,  must  be  able  to  sue  each  of  the  defendants,  if  more  than 
one. 

§  885.  The  act  of  FSruary  68^  1839^  confers  juinadiotion  over  non-residents 
of  the  district  where  the  suit  is  hroitght^  if  they  voluntarily/  appear. 

But  the  act  of  February  28,  1839,  by  implication,  confers  jurisdiction  over 
non-residents  of  the  district  where  the  suit  is  brought,  if  they  voluntarily  ap- 
pear therein.  The  suit  can  proceed  against  them  if  they  voluntarily  appear,  or 
without  them  if  they  are  not  necessary  parties.  If,  however,  they  are  neces- 
sary parties,  and  do  not  voluntarily  appear,  the  difficulty  remains  the  same  as 
before  the  act  of  1839  was  passed.  Tobin  v.  Walkinshaw,  1  McAl.,  26.  In 
this  case  Andrews  loas  a  necessary  party,  and  he  was  not  a  resident  of  the  dis- 
trict, and  was  not  served  with  process,  but  he  did  voluntarily  appear.  It  is  true 
that  as  soon  as  he  appeared,  he  moved  a  dismissal  of  the  bill  on  two  grounds: 
(1)  That  it  did  not  show  such  facts  in  regard  to  the  citizenship  or  residence  of 
the  defendants  as  to  give  the  court  jurisdiction.  (2)  That  it  contained  no 
equity.  Whether,  if  he  had  made  the  motion  on  the  first  ground  alone,  he 
would  have  waived  his  personal  exemption,  it  is  not  necessary  to  decide.  His 
moving  to  dismiss  for  want  of  equity  was  clearly  a  waiver;  and  he  was  prop- 
erly required  to  answer  the  bill.  After  this  the  question  of  jurisdiction  over 
the  person  was  at  an  end,  and  the  decree  of  the  circuit  court,  dismissing  the 
bill  for  want  of  jurisdiction,  must  be  reversed. 

§  886.  A  bill  for  injunction  against  garnishment  proceedings  is  a  supple- 
mentary suity  and  the  court  has  jurisdiction  irrespective  of  residence. 

But  the  case  is  stronger  than  this.  The  jurisdiction  of  the  court  did  not  de- 
pend on  the  residence  or  citizenship  of  the  parties.  The  suit  is,  in  its  nature, 
not  an  original  but  a  defensive  or  supplementary  suit,  like  a  cross-bill,  or  a  bill 
filed  to  enjoin  a  judgment  of  the  same  court.  The  bill  is  filed  for  an  injunction 
against  the  garnishment  proceedings  under  the  suit  at  law  for  the  delivery  up  of 
the  complainant's  notes,  and  for  the  establishment  of  his  set-off  against  An- 
drews. This  is,  in  substance,  its  character,  and  if  the  facts  charged  furnish  a 
sufficient  ground  of  equity  for  the  relief  asked,  as  to  which  the  court  refrains 
from  expressing  any  opinion,  the  complainant  had  a  right  to  file  it  against  the 
defendants,  and  the  court  had  a  right  to  take  cognizance  of  it  as  a  defensive  or 
supplementary  proceeding,  growing  out  of  and  having  direct  reference  to  the 
proceedings  of  the  defendants  in  the  same  court  against  him.  The  case,  in  this 
respect,  as  before  said«  is  analogous  to  that  of  a  cross-bill  or  bill  of  review,  or  a 
bill  for  injunction  against  a  judgment  at  law  in  the  same  court,  of  which  the 
court  has  jurisdiction  irrespective  of  the  residence  of  the  parties.  Logan  v. 
Patrick,  5  Cranch,  288;  Simms  v.  Guthrie,  9  id.,  25;  Clarke  v.  Mathewson,  12 
Pet.,  164  (§§  634,  635,  supra);  Dunlap  v.  Stetson,  4  Mason,  349.  As  to 
bills  for  injunction  against  judgments  at  law  rendered  in  the  same  court,  Jus- 
tice Story,  in  Dunlap  v.  Stetson,  says:  "I  believe  the  general,  if  not  univer- 
sal, practice  has  been  to  consider  bills  of  injunction*  upon  judgments  in  the 
circuit  courts  of  the  United  States,  not  as  original,  but  as  auxiliary  and  depend- 
ent suits,  and  properly  sustainable  in  that  court  which  gave  the  original  judg- 
ment, and  has  it  completely  under  its  control.  The  court  itself  possesses  a  power 
over  its  own  judgments  by  staying  execution  thereon ;  and  it  would  be  very 
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inconveDient  if  it  did  not  possess  the  means  of  rendering  saoh  farther  redreis 
as  equity  and  good  oonscienoe  reqnired."  « 

Let  the  decree  of  the  circuit  court  be  reveraed,  and  the  cause  remitted  for 
further  proceedings,  each  party  to  pay  bis  owa  costs  on  this  appeal 

Decree  aeoardingly. 

OBER  «.  QALIAOHER. 
(8  OttOb  191^306.    187B.) 

Appeal  from  IT.  S.  Circuit  Court,  Eastern  Distriofc  of  Arkansas. 

Statbment  of  Facts. — In  1867  Thompson  bought  land  in  Arkansas  from  Fleoi- 
ing,  at  the  price  of  $60,000,  the  purchase  money  to  be  paid  in  ten  equal  annual 
instalments.  Notes  were  given  expressing  the  consideration  on  their  face,  and 
a  deed  executed  in  which  a  lien  for  the  purchase  money  was  retained.  Thomp- 
son was  then  a  citizen  of  Louisiana,  and  Fleming  of  Arkaasasi  Fleming  ooK 
leoted  one  of  the  notes,  and  soon  thereafter  (in  1867)  transferred  the  other 
notes  to  Gallagher,  who  sued  Thompson  in  a  state  court  of  LouiBiana  on  the 
note  for  $6,000  maturing  March  4, 1869,  and  recovered  judgment  thereon,  bat 
was  unable  to  collect  it.  There  was,  at  the  time  of  Thompson's  purchase,  a 
judgment  against  Fleming,  which  was  a  lien  on  part  of  the  land.  This  land 
was. sold  und^  that  judgment  to  English,  who  transferred  it  to  Ober,  to  whom 
also  Thompson  conveyed  it.  This  bill  was  filed  by  Gallagher,  a  citizen  of 
Louisiana,  against  Ober,  of  Arkansas,  and  Thompson,  who  had  become  a  citizen 
of  Tennessee,  but  who  was  served  with  process  in  Arkansas.  It  charged  ccd- 
Ittsion  between  Ober,  English  and  Thompson,  and  that  the  purchase  of  English 
was  for  the  benefit  of  Thompson.  To  this  bill  there  was  a  demurrer,  which 
was  overruled.  Thompson  elected  to  stand  by  his  demurrer,  but  Ober  an- 
swered denying  the  equity  of  the  bill  There  was  a  decree  in  favor  of  Gallagher 
for  $49,908,  amount  then  due  on  the  notes  in  bis  hands,  and  establishing  a  lien 
on  all  the  land.    Ober  appealed. 

Opinion  by  Waitb,  C.  J. 

No  errors  have  been  assigned,  either  upon  the  record  or  in  the  briefs  of  coun* 
ael,  as  required  by  our  rule  21.  For  this  reason  we  might  very  properly  affirm 
the  decree  without  looking  into  the  record ;  but,  as  the  case  has  been  submitted 
and  briefs  filed  on  both  sides,  we  will,  without  making  this  a  precedent  to 
justify  such  neglect  of  this  salutary  rule  in  the  future,  proceed  to  the  considera- 
tion of  the  points  suggested  by  the  counsel  for  the  appellant  in  opposition  to 
the  decree. 

§  887.  The  oireuit  court  has  jurisdiction^  u>nder  the  act  of  1839y  <^a  local  euU 
in  equity  brought  in  the  district  where  the  land  is  situated^  if  one  of  the  drfend- 
ants  is  an  inhabitant  thereof;  and  the  decree  binds  all  who  are  duly  served^  or 
who  appear. 

1.  It  is  insisted  that,  as  Thompson  was,  at  the  time  of  the  commencement  of 
the  suit,  a  citizen  of  Tennessee,  and  a  necessary  party,  the  court  could  not  take 
jurisdiction  of  the  cause;  and,  in  support  of  this  objection,  it  is  said  that,  where 
there  is  a  plurality  of  plaintiffs  or  defendants,  each  one  must  have  the  requisite 
character  of  citizenship  to  sue  and  be  sued. 

The  question  here  presented  cannot  be  one  of  practkal  importance  in  the 
future,  as  the  act  of  March  3,  1875  (18  8tat.,  470,  sec  1),  has  extended  the 
jurisdiction  of  the  circuit  courts  to  controversies  ^'  between  citizens  of  different 
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States,"  using  for  that  purpose  the  very  words  of  the  constitution  (art.  3,  sec.  9), 
and  thus  avoiding  the  embarrassments  that  frequently  arose  under  the  act  of 
1789  (1  Stat,  78,  sec.  11),  which  limited  their  authority  to  controversies  betweem 
^^a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state." 
It  is  therefore  sufficient  to  say  that,  since  the  act  of  February  38, 1839  (5  Stat., 
321,  sea  1\  it  has  never  been  doubted  that  the  circuit  courts  had  jurisdiction 
of  a  suit  in  equity  of  a  local  nature,  where  a  citizen  of  one  state  prosecuted 
oitizens  of  other  states  in  a  district  where  the  property  in  controversy  was 
situated,  and  of  which  one  of  the  defendants  was  an  inhabitant  If  all  the 
defendants  were  served  with  process  in  the  district,  or  voluntarily  appeared  in 
the  suit,  the  decree,  when  passed,  would  bind  all.  But  if  they  were  not  served, 
or  did  not  appear,  and  they  were  not  indispensable  parties,  the  case  might  pro- 
oeed  without  them,  and  their  interests  would  not  be  affected  by  what  was  done 
in  their  absence*  If,  however,  an  indispensable  party  was  a  citizen  of  the  same 
state  with  the  plaintiff,  the  jurisdiction  would  be  defeated ;  because  the  centre- 
versy  would  not  be  between  citizens  of  different  states,  and  thus  not  within  the 
judicial  power  of  the  United  States  as  defined  by  the  constitution.  The  de- 
cisions to  this  effect  are  numerous*  Hagan  v.  Walker,  14  How.,  36 ;  Shields  v. 
Barrow,  17  id.,  141;  Clearwater  v.  Meredith,  21  id.,  492  (§882,  8upm);  In- 
bttsoh  V.  Farwell,  1  Black,  571;  Barney  v.  Baltimore  City,  6  Wall.,  286  (§§  1221- 
25,  infra);  Jones  v.  Andrews,  10  id.,  332  (§§  883-886,  ^upra);  Commercia4  & 
R.  B*  Bank  of  Yicksborg  v.  Slocomb,  14  Pet.,  65.  In  LouisvUle  Railroad  Com- 
pany V.  Letson,  2  How.,  497  (§§  1346-50,  infra),  it  is  also  distinctly  stated 
(p.  556)  that  the  act  of  1839  ^was  passed  exclusively  with  an  intent  to  rid  the 
courts  of  the  decision  in  the  case  of  Strawbridge  v.  Curtiss,''  3  Crunch,  267 
(§881,  8upra)\  which,  with  that  of  The  Bank  v.  Deveauz,  5  Cranch,  84 
(^  1344r45,  infra)y  bad  ^^  never  been  satisfactory  to  the  bar."     p.  555. 

Here  Gallagher  could  sue  both  Thompson  and  Ober  separately  in  the  courts 
of  the  United  States,  and  they  could  each  sue  him.  The  suit  is  of  a  local  nat- 
nre,  its  object  being  to  sabject  hinds  in  Arkansas  to  tiie  payment  of  a  debt. 
It  most,  therefore,  be  brought  in  the  district  where  the  property  is  situated. 
Ober  is  a  citizen  of  that  state  and  is  the  principal  defendant.  The  relief  de- 
manded consists  in  bringing  his  property  to  sale  to  pay  a  debt  charged  upon  it. 
As  to  him  the  court  confessedly  had  jurisdiction.  Thompson,  though  a  citizen 
of  Tennessee,  was  served  with  process  in  Arkansas,  and  this,  under  the  provis- 
ions of  the  act  of  1839,  brought  him  into  the  case  and  within  the  jurisdiction 
of  the  court 

§  888.  When  the  ind&r§ee  of  a  promi9s&ry  note  euees  not  on  the  note,  hut  on  a 
judgment  already  obtained  thereon^  the  circuit  court  may  take  jurisdiction  oi- 
thougk  the  payee  could  not  have  eued  in  that  court. 

2.  As  Fleming,  the  payee  of  the  notes  secured  by  the  lien,  was,  when  the  suit 
was  commenced,  a  citizen  of  Tennessee,  and  consequently  incompetent  to  sue 
Thompson,  also  a  dtizen  of  that  state,  in  the  courts  of  the  United  States,  it  is 
claimed  that  Gallagher  cannot  maintain  this  suit. 

This  objection  is  also  based  upon  a  clause  in  section  11  of  the  judiciary  act  of 
1789,  repealed  by  the  act  of  March  3, 1875,  which  provides  that  no  circuit  court 
shall  have  cognizance  of  any  suit  to  recover  the  contents  of  a  promissory  note 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  such  contents  if  no  assignment  had  been  made.  Under  this  act  it 
was  held  in  Sheldon  v.  Sill,  8  How.,  441  (§§  1194-95,  infra\  that  an  indorsee 
of  a  negotiable  promissory  note,  secured  to  the  payee  by  a  mortgage,  could  not 
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sue  in  the  coarts  of  the  IlQited  States  to  foreclose  the  mortgage,  unless  the 
mortgagee  could.  Gallagher  did  not  sue  in  this  case  originallj  as  the  indorsee 
of  a  note,  but  as  the  owner  of  a  judgment  of  record  in  his  own  favor,  secured 
by  a  lien  which  he  asked  to  have  enforced.  The  note  was  no  longer  in  exist- 
ence as  an  outstanding  liability.  It  had  been  merged  in  the  judgment,  and 
was,  as  a  note,  extinguished.  Gallagher  no  longer  claims  as  the  assignee  of  the 
note,  but  as  the  owner  of  a  judgment  in  bis  favor  against  Thompson.  He  can 
sue  Thompson  upon  the  judgment  in  the  courts  of  the  United  States  in  Tennes- 
see. As  was  well  said  by  Mr.  Justice  Story  in  Bean  v.  Smith,  2  Mason,  269, 
''  It  is  no  objection  to  the  jurisdiction  that  at  some  anterior  period  the  trans- 
action assumed  a  shape  not  within  the  reach  of  that  jurisdiction.  It  is  suffi- 
cient, if  it  has  now  become  so  modified  by  the  act  of  the  parties,  or  by  the 
principles  of  law,  that  jurisdiction  now  rightfully  attaches."  Thompson  is  no 
longer  a  debtor  by  note  to  Fleming,  but  by  judgment  to  Gallagher.  In  the 
collection  of  the  judgment  Gallagher  does  not  sue  or  proceed  upon  the  note 
and  its  assignment,  but  upon  the  judgment. 

The  court  had,  therefore,  jurisdiction  of  the  suit  as  originally  brought,  and 
this  jurisdiction  was  not  defeated  by  the  amendment  which  introduced  the 
notes,  not  in  judgment,  but  secured  by  the  lien,  into  the  case.  Having  ob- 
tained rightful  jurisdiction  of  the  parties  and  the  subject-matter  of  the  action 
for  one  purpose,  the  court  will  make  its  jurisdiction  effectual  for  complete  re- 
lief. Story's  Eq.,  64A;.  If  the  amendment  had  not  been  made,  the  court 
would  in  its  decree  have  taken  care  to  protect  the  rights  of  the  holders  of  the 
outstanding  notes,  and  that  is  all  it  is  called  upon  to  do  by  the  amendment. 
Having  jurisdiction  for  one  purpose,  it  may  be  retained  for  all  within  the  gen- 
eral scope  of  the  equities  to  be  enforced. 

§  889.  A  lien  retained  on  the  face  of  a  deed  is  an  equitable  mortgage  and 
passes  by  an  assignment  of  the  note  it  secures. 

3.  Another  objection  urged  is,  that  the  assignment  of  the  notes  by  Fleming 
did  not  transfer  the  lien  he  had  reserved  as  security  for  their  payment.  It  is 
undoubtedly  true  that  in  many  of  the  states  the  implied  lien  which  equity 
raises  in  favor  of  the  vendor  of  real  property  to  secure  the  payment  of  the  pur- 
chase money  does  not  pass  by  an  assignment  of  the  debt;  but  here  the  lien  was 
not  left  to  implication,  it  was  expressly  reserved.  In  fact  it  is  more  than  a 
lien.  In  equity  it  is  a  mortgage,  so  made  by  express  contract.  The  accept- 
ance by  Thompson  of  the  deed  containing  the  reservation  amounts  to  an  ex- 
press agreement  on  his  part  that  the  land  should  be  held  as  security  for  the 
payment  of  what  he  owed  on  account  of  the  purchase  money.  This  created 
an  equitable  mortgage;  and  such  a  security  passes  by  an  assignment  of  the 
debt  it  secures.  We  so  held  in  Batesville  Institute  «).  Kanffman,  18  Wall.,  154, 
a  case  which  also  came  from  the  eastern  district  of  Arkansas. 

§  890.  the  law  of  Arkansas  is  not  otherwise. 

It  is  claimed,  however,  that  the  law  of  Arkansas  is  different,  and  that  the 
supreme  court  of  that  state  has  decided  that  a  lien  to  secure  the  payment  of 
purchase  money  expressly  reserved  by  the  vendor  in  his  deed  does  not  pass  by 
an  assignment  of  the  debt.  If  such  was  the  settled  rule  of  law  in  the  state 
when  the  notes  which  are  under  consideration  in  this  case  were  assigned,  we 
should  be  compelled  to  recognize  it  as  a  rule  of  property  there,  and  be  gov- 
erned accordingly.  Suydam  v.  Williamson,  24  How.,  434.  But  we  do  not  un- 
derstand such  to  have  been  the  fact.  The  first  case  in  which  this  ruling  was 
made  was  Sheppard  v,  Thomas,  26  Ark.,  617,  decided  at  the  June  term,  1871, 
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by  a  divided  coart,  two  out  of  the  five  judges  dissenting.  This  case  was  fol- 
lowed also  by  a  divided  court  in  Jones  v.  Doss,  27  Ark.,  518,  decided  at  the 
December  term,  1872;  but  almost  immediately  thereafter,  April  24,  1873,  the 
legislature  provided  by  statute  as  follows:  ''The  lien  or  equity  held  or  pos- 
sessed by  the  vendor  of  any  real  estate,  for  the  sale  of  the  same,  shall  inure  to 
the  benefit  of  any  assignee  of  the  notes  or  obligations  given  for  the  purchase 
money  of  such  real  estate,  and  such  lien  or  equity  shall  be  assignable  and  pay- 
able by  indorsement  or  otherwise  in  the  hands  of  such  assignee,  and  any  such 
assignee  may  maintain  an  action  or  suit  to  enforce  the  same:  Provided,  the 
said  lien  or  equity  is  expressed  upon  or  appears  from  the  face  of  the  deed  of 
conveyance."    Pamphlet  Laws,  1873,  p.  217,  sec.  28. 

This  legislation  was  followed,  at  the  December  term,  1873,  by  the  case  of 
Campbell  v.  !^nkin,  28  Ark.,  401,  in  which  it  was  strongly  intimated  that,  if 
it  were  necessary,  the  previous  cases  in  which  this  question  was  decided  would 
be  overruled.  Under  these  circumstances,  we  are  not  satisfied  that,  when  these 
notes  were  assigned,  it  was  a  settled  rule  of  property  in  Arkansas  that  a  lien 
for  purchase  money  expressly  reserved  would  not  pass  by  an  assignment  of  the 
debt.  Such  being  the  case,  the  circuit  court  was  right  in  following  our  decision 
in  Batesville  Institute  v.  Eauffman,  especially  as  its  decision  was  not  made  until 
after  the  doubts  expressed  in  Campbell  v.  Bankin,  as  to  the  correctness  of  the 
rulings  in  the  previous  cases. 

§  891.  The  holder  of  a  note  eeoured  by  mortgoffe  may  proceed  at  law  or  in 
equity,  or  both,  at  the  same  time. 

4.  It  is  finally  insisted  that  Gallagher  must  exhaust  his  remedies  at  law  be- 
fore he  can  come  into  a  court  of  equity  to  subject  the  land.  This  is  not  a 
creditor's  bill  to  reach  equitable  assets.  There  is  no  attempt  to  enforce  the 
judgment  as  a  judgment,  but  to  reach  securities  held  for  the  debt.  The  suit  is 
in  reality  one  to  enforce  a  mortgage  given  to  secure  a  note,  but  not  commenced 
nntil  after  the  note  had  gone  into  judgment  at  law.  The  note  was  merged  in 
the  judgment,  but  the  lien  which  secured  it  was  not;  that  was  simply  trans- 
ferred from  the  note  to  the  judgment. 

An  election  to  sue  at  law  upon  a  note  secured  by  mortgage  does  not  make 
it  necessary  for  the  holder  to  exhaust  his  remedies  in  that  forum  before  he  can 
go  into  equity  to  enforce  his  mortgage.  He  may  proceed  at  law  and  in  equity 
at  the  same  time,  and  until  actual  satisfaction  of  the  debt  has  been  obtained. 
This  disposes  of  all  the  questions  presented  in  the  demurrer,  and  brings  us  to  a 
consideration  of  the  case  upon  its  facts.  Without  going  into  the  details  of 
the  evidence,  it  is  sufficient  to  say  that  we  are  entirely  satisfied  that  English 
purchased  the  property  in  Pulaski  county  at  the  sheriff's  sale,  for  the  benefit  of 
Thompson ;  that  Thompson  either  furnished  him  the  money  to  pay  the  sheriff, 
or  repaid  him  what  he  may  have  advanced  within  a  short  time  thereafter;  that 
the  sale  to  Ober  was  made  by  Thompson  to  pay  or  secure  a  debt  he  owed ;  that 
English  conveyed  to  Ober  at  the  request  of  Thompson,  and  to  give  effect  to  the 
arrangement  he  had  made;  that  Ober,  at  the  time  of  his  purchase,  had  full 
knowledge  of  all  the  facts,  and  that  he  took  the  title  to  the  property  incum- 
bered by  the  lien  reserved  in  the  deed  from  Fleming. 

It  follows  that  the  decree  of  the  circuit  court  was  right,  and  it  is,  therefore^ 
affirmed. 
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LOVEJOY  V.  WASHBURNE. 
(arcuit  Court  for  lUinois:  1  Bissell,  416-4ia    1863.) 

Statement  of  Facto. —  Action  against  E.  B.  Washbarne  and  Dcrillas  Mor- 
rison, both  of  the  state  of  Illinois;  process  served  npon  Washbarne  alone; 
since  which  time  Morrison  has  entered  his  appearance,  and  both  defendants 
have  pleaded  to  the  jurisdiction  as  follows:  That  this  coart  cannot  take  farther 
cognizance  of  the  action,  because  at  the  time  of,  and  prior  to,  its  institution,  the 
said  Morrison  was,  and  still  is,  a  citizen  of  Minnesota,  and  not  of  Illinois,  as  in 
the  declaration  alleged,  and  that  the  said  plaintiffs  are  also  citizens  of  Minne- 
sota, etc. 

§  892.  Where  one  of  the  defendants^  joint  eontrctctors^  is  a  oitisen  of  the  same 
state  as  plaintiffs  a  mere  omission  to  serve  process  upon  such  defendant  will  not 
confer  jurisdiction  upon  this  court  in  the  controversy. 

Opinion  by  Druhmoku,  J. 

The  jurisdiction  of  the  circuit  court  is  founded  upon  the  eleventh  section  of 
the  jadiciary  act  of  1789.  1  Stat,  at  Large,  78.  The  clause  *^or  the  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state  "  would,  in  the  case  of  a  several  or  joint  and  several  contract,  authorize  a 
suit  against  citizens  of  another  state  on  their  several  liability,  without  joinder 
of  citizens  of  the  same  state;  but  in  the  case  of  a  joint  contract  where  all 
parties  must  be  joined,  the  mere  omission  to  serve  process  on  parties  residing  in 
the  same  state  with  the  plaintiff  would  not  confer  jurisdiction.  Such  parties 
may  at  any  time  enter  their  appearance,  and  the  suit  will  be  dismissed^for  want 
of  jurisdiction. 

BRIGHAM  V,  LUDDINGTON. 
(arcuit  Court  for  New  York:  13  Blatchford,  287-84a    1874.) 

Opinion  by  Woodbuff,  J. 

Statement  of  Facto. —  The  complainant  herein  files  his  bill  as  receiver  of  the 
debts,  property,  equitable  interests  and  things  in  action  of  the  Milwaukee  & 
Superior  Bailroad  Company,  a  corporation  created  by  and  under  the  laws  of 
the  state  of  Wisconsin.  His  appointment  and  his  authority  as  such  receiver 
are  derived  as  follows:  One  William  B.  Smith  recovered  a  judgment  against 
the  said  railroad  company  on  the  9th  of  August,  1860,  for  $3,029.50,  in  the 
United  States  district  court  for  the  district  of  Wisconsin.  The  execution  which 
was  issued  upon  the  said  judgment  was  returned  wholly  unsatisfied.  There- 
upon the  said  Smith  filed  his  bill  in  equity  in  the  said  court,  as  a  judgment 
creditor,  to  discover  rights,  debts,  equitable  interests,  property  and  assets  of  the 
judgment  debtor,  and  to  compel  the  application  thereof  to  the  payment  of  the 
said  judgment.  This  bill  was  taken  pro  confesso  against  the  said  railroad  com- 
pany November  27,  1860.  Under  subsequent  acts  of  congress  the  said  suit  has 
been  transferred  to,  and  jurisdiction  thereof  has  become  vested  in,  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Wisconsin.  Thereafter,  on 
the  15th  of  October,  1870,  the  complainant  herein  was,  by  an  order  of  the  last* 
named  court,  appointed  receiver  as  aforesaid,  and  gave  security  for  the  due 
performance  of  bis  duty. 

The  nature  and  object  of  this  present  suit  appear  as  follows:  In  1857  the  said 
railroad  company  hypothecated  with  the  Boston  Locomotive  Works  certain 
notes  and  mortgages  upon  real  estate  in  Wisconsin,  known  as  farm  mortgages, 
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to  secare  to  the  said  locomotive  works  the  payment  of  notes  of  the  said  railroad 
company  to  the  amount  of  $18,000,  given  for  locomotive  engines.  By  assign- 
ment the  debt  last  mentioned  came  to  Drury  &  Page,  of  Massachusetts,  who 
recovered  judgment  thereon,  which,  being  unsatisfied,  Drury  &  Page,  by  bill 
in  the  aforesaid  circuit  court,  proceeded  against  the  said  railroad  company  and 
the  firm  of  Cross,  Luddington  &  Scott  to  enforce  payment  of  said  judgment 
out  of  property  of  the  railroad  company,  alleged  to  have  come  to  the  hands  of 
Cross,  Luddington  &  Scott,  and  which  ought  to  be  applied  to  the  satisfaction 
of  the  said  judgment.  Such  proceedings  were  had  in  that  suit  that  on  the  2d 
of  May,  1870,  a  final  decree  was  therein  rendered,  by  the  said  circuit  court,  that 
the  said  Drury  &  Page  recover  of  Cross,  Luddington  &  Scott  the  sum  of 
$19,110.68,  with  interest,  amounting  in  all  at  the  date  of  the  said  decree  to 
$33,398.55.  By  subsequent  assignments,  etc.,  the  debt  originally  due  to  the 
Boston  Locomotive  Works,  and  all  securities  therefor,  including  the  last-named 
decree,  came  to  the  defendants  in  this  present  suit,  Barling  and  Davis.  That 
debt,  including  interest,  amounted  at  the  date  of  the  last-named  decree  to 
$36,182.84.  On  the  18th  of  June,  1870,  Barling  and  Davis  sold  the  said  debt, 
with  all  the  securities  held  therefor,  including  the  said  decree  against  Cross, 
Luddington  &  Scott,  but  hold  and  still  retain  the  farm  mortgages,  until  they 
shall  be  released  from  responsibility  to  the  railroad  company,  or  be  satisfac- 
torily indemnified  against  liability  or  accountability  therefor.  It  is  conceded 
that  the  decree  against  Cross,  Luddington  &  Scott  is  good  and  collectible. 
The  complainant  herein  seeks  to  compel  the  collection  of  this  decree  and  its  appli- 
cation, or  its  application  without  actual  collection,  towards  the  satisfaction  of 
the  debt  of  $36,182.84,  offering  to  pay  the  deficiency  and  any  other  just  proper 
charges  and  demands,  and  prays  that  thereupon  the  aforesaid  farm  mortgages 
be  delivered  to  him,  to  be  by  him  enforced  or  collected  for  the  payment  and 
satisfaction  of  the  said  judgment  in  favor  of  William  B.  Smith,  upon  whose  bill, 
as  judgment  creditor,  the  complainant  herein  was  appointed  receiver,  as  above 
stated. 

The  foregoing  are  all  the  facts  which  seem  to  be  necessary  to  make  the 
points  hereafter  considered  intelligible.  These  points  will  be  very  briefly  dis- 
posed of. 

§  893.  Where  a  receiver  of  a  corporation  seeks  by  bill  to  recover  its  property 
and  apply  the  same  for  the  benefit  of  a  judgment  creditor^  tlie  corporation  is  a 
necessary  party, 

1.  It  is  objected  that  this  suit  is  defective  for  want  of  parties,  and  that  the 
presence  of  the  Milwaukee  <&  Superior  Bailroad  Company  is  indispensable. 
This  objection  is  well  founded.  The  bill  seeks  a  recovery  of  the  property  of 
that  company  from  the  hands  of  parties  who  are  accountable  to  the  company 
therefor,  and  seeks  to  apply  that  property  for  the  benefit  of  an  alleged  judg- 
ment creditor  of  the  company.  In  such  a  pursuit,  two  things  are  clear:  (1) 
The  defendants  ought  not  to  be  required  to  surrender  the  property,  except  by 
a  proceeding  which  shall  operate  as  a  full  and  final  protection  to  them  against 
any  future  claim  by  the  railroad  company  to  recover  the  same.  A  decree 
herein  would  not  be  conclusive  against  the  railroad  company,  nor  can  a  decree 
herein,  granting  the  relief  sought,  be  made  saving  the  rights  of  the  said  railroad 
company,  without  leaving  the  defendants  liable  to  account  to  the  railroad  com- 
pany for  the  very  property  which  the  decree  compels  them  to  surrender.  (2) 
The  property  pursued  is  the  property  of  the  railroad  company.  The  company 
has  a  direct  interest  in  any  disposition  or  appropriation  thereof.     However 
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clear,  upon  the  facts  appearing  in  this  suit  —  exhibited,  so  far  as  the  company 
is  concerned,  ex  parte  —  it  may  seem  to  be,  that  the  complainant  is  entitled  to 
the  relief  prayed,  it  is  no  less  clear  that  the  company  has  an  interest  in,  and  a 
right  to  be  heard  touching,  any  interference  with  or  disposition  of  the  property 
in  question,  which  may  aflfect  their  future  right  of  reclamation,  and  touching 
the  terms  and  conditions  upon  which  relief  should  be  granted,  and  the  extent 
to  which,  as  the  fruit  of  this  litigation,  a  recovery  here  should  inure  to  the  sat- 
isfaction of  their  debt  to  Smith ;  and  they  have  especially  such  interest,  inas- 
much as,  apparently,  the  pr6perty  sought  to  be  recovered  is  more  than  sufficient 
for  the  satisfaction  of  the  Smith  judgment,  and  the  surplus  will  belong  to  the 
company.  They  should  be  heard,  also,  in  relation  to  the  payment  to  be  made 
to  the  defendants,  and  the  charges  to  be  allowed  to  the  defendants,  or  either  of 
them,  as  a  condition  of  requiring  the  surrender.  No  decree  granting  the  relief 
nought  can,  in  this  aspect  of  the  case,  be  made  saving  the  rights  of  the  said 
•company;  for  granting  the  relief  is  adjudicating  upon  those  rights,  and  thus 
such  attempted  saving  would  be  a  contradiction  of  the  decree  itself.  See 
Florence  Sewing  Machine  Co.  v.  Singer  Manufacturing  Co.,  8  Blatch.,  113,  and 
cases  there  cited.  It  follows  that  this  suit  cannot  be  maintained  without  mak- 
ing the  railroad  company  a  party. 

§  894,  Where  a  necessary  party  defendant  is  omitted  in  bringing  the  suit^  he 
ikinnot  be  brought  in  subsequently^  even  by  consent^  if  his  citizenship  would  defeat 
Ihe  jurisdiction, 

2.  It  is  suggested,  in  one  of  the  briefs,  that  if  the  court  should  be  of  the 
opinion  that  the  Milwaukee  &  Superior  Bailroad  Company  is  a  necessary 
party,  an  order  should  be  made  directing  the  railroad  company  to  be  brought 
in  as  a  defendant,  under  and  by  virtue  of  section  13  of  the  act  of  congress  of 
June  1,  1872  (17  U.  S.  Stat,  at  Large,  198);  and  that  all  the  present  parties 
would  be  satisfied  with  such  an  order,  since  they  all  desire  a  decree  on  the 
merits.  Although  that  act  was  passed  since  this  suit  was  brought,  I  am  in- 
clined to  think  it  is  sufficiently  compreh3nsive  to  warrant  such  an  order.  But 
hereupon  a  difficulty  occurs,  which  is  fatal  to  any  proceeding  thereafter  in 
continuance  of  this  suit.  If  the  railroad  company  be  brought  in  as  defendant 
it  will  defeat  the  jurisdiction  of  the  court  over  the  suit  itself.  The  complain- 
ant and  one  of  the  then  defendants  will  be  citizens  of  the  same  state  —  Wis- 
consin. I  know  of  no  mode  in  which  this  difficulty  can  be  overcome.  The 
question  would  then  be  one  of  jurisdiction,  not  of  parties,  but  of  the  action. 
That  jurisdiction  cannot  be  gained  even  by  consent  of  parties;  and,  where  an 
action  cannot  be  sustained  between  the  complainant  and  each  one  of  the  de- 
fendants, the  court  has  no  jurisdiction  of  the  action.  Strawbridge  v,  Curtiss, 
3  Cranch,  267  (§  881,  supra)\  Ward  v.  Arredondo,  1  Paine,  410;  Ketchum  v. 
Farmers'  Loan  &  Trust  Co.,  4  McL.,  1;  Coal  Company  v.  Blatchford,  11  Wall., 
172  (§§  897,  898,  infra)\  Northern  Ind.  R.  Co.  v,  Mich.  Cent.  R  Co.,  16  How., 
233;  Horn  v.  Lockhart,  17  Wall.,  570.  The  act  of  1872  does  not  prevent  this 
result.  It  authorizes,  in  certain  cases,  the  bringing  in  of  parties  defendant 
not  found  within  the  district.  .It  prescribes  a  substitute  for  service  of  process, 
but  neither  enlarges  nor  affects  the  jurisdiction  of  the  court  over  the  action 
itself.  If  the  court  would  not  have  such  jurisdiction  had  the  defendant  been 
found  and  served  within  the  district,  it  cannot  acquire  such  jurisdiction  by 
order  published  as  directed  in  that  act.  Neither  the  constitution  nor  the  judi- 
ciary act  of  1789,  as  uniformly  construed  by  the  federal  courts,  gives  jurisdiction 
of  an  action  where  the  complainant  and  one  of  the  defendants  are  citizens  of 
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the  same  state.  Nor  does  anything  in  the  act  of  1872  warrant  the  suggestion 
that  congress  intended  anything  more  than  to  furnish  a  means  of  obtaining 
jurisdiction  of  the  person  of  a  defendant  not  found  within  the  district,  in 
actions  whereof  the  court,  under  the  constitution  and  existing  statutes,  would 
have  jurisdiction,  if  all  of  the  defendants  were  personally  servred  with  process 
within  the  district,  or  voluntarily  appeared.  To  adopt  the  opposite  construction 
would  lead  to  the  absurdity,  that,  when  a  defendant  voluntarily  appeared,  or 
was  personally  served  within  the  district,  the  court  would  have  no  jurisdiction 
of  the  action ;  but  when,  by  the  mere  accident  of  absence  from  the  district,  the 
defendant  could  be  served  by  order  and  publication,  jurisdiction  would  be 
obtained.  I  conclude,  therefore,  that  an  order  to  bring  in  the  absent  defendant 
would  be  of  no  advantage  to  the  complainant. 

§  895,  A  receiver  appointed  in  one  circuit  cannot  sue  in  another, 

3.  I  notice,  without  enlarging  upon  the  subject,  a  further  objection,  viz.,  that 
the  complainant,  having  no  right  or  authority,  except  such  as  was  conferred 
by  an  order  of  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Wisconsin,  cannot  maintain  this  suit  in  this  district.  The  opinion  of  the 
supreme  court  in  Booth  v.  Clark,  17  How.,  322,  seems  to  me  fully  to  sustain 
this  objection.  That  was  an  action  in  the  circuit  court  for  the  District  of 
Columbia,  by  a  receiver  appointed  under  a  oreditoi's  bill  filed  in  a  court  of 
equity  of  the  state  of  New  York.  He  was  held  not  entitled  to  sue.  The  sug- 
gestion  of  counsel,  that  the  circuit  court  for  this  district  and  the  circuit  court 
for  the  eastern  district  of  Wisconsin  derive  their  authority  from  the  same 
government  and  the  same  federal  laws,  does  not  meet  the  difficulty.  The  de- 
cision did  not  proceed  upon  the  sole  ground  that  the  jurisdiction  of  New  York 
was  foreign  to  that  of  the  federal  courts;  but  on  the  ground  that  such  a 
receiver  could  not  sue  in  another  territorial  jurisdiction.  The  circuit  court  for 
this  district  and  the  circuit  court  for  the  eastern  district  of  Wisconsin  each 
exercises  a  local  and  limited  jurisdiction,  and  I  am  not  able  to  withdraw  this 
case  from  the  operation  of  the  decision  of  the  supreme  court  above  cited.  See, 
on  this  subject,  Hope  Mutual  Life  Ins.  Co.  v.  Taylor,  2  Robertson,  278. 

To  the  suggestion  of  counsel  that,  by  the  statutes  of  Wisconsin,  receivers 
appointed  on  creditors'  bills  are  vested  with  full  title,  and  have  full  authority, 
to  maintain  suits,  which  this  court  ought  to  recognize,  it  must  suffice  to  say: 
(1)  This  receiver  was  appointed  under  and  by  virtue  of  the  general  power  of 
courts  of  equity,  and  with  such  effect  only  as  is  due  to  the  order  of  the  court 
making  the  appointment.  He  was  not  appointed  under  or  by  virtue  of  any 
statute.  (2)  The  statutes  of  the  state  of  Wisconsin  cannot  enlarge  or  alter 
the  effect  of  an  order  or  decree  of  the  circuit  court  of  the  United  States,  nor 
enlarge  or  modify  the  jurisdiction  of  that  court  or  its  efficiency.  Payne  v. 
Hook,  7  Wall.,  426. 

These  views  render  it  wholly  unnecessary  to  consider  the  merits  of  this  suit 
or  the  various  matters  ably  discussed  on  the  hearing.  I  am  constrained  to 
conclude  that  the  bill  should  be  dismissed. 

RICE  V.  HOUSTON. 
(18  WaUace,  6e-68.    1871.) 

Ebror  to  U.  S.  Circuit  Court,  Middle  District  of  Tennessee. 
Statkment  of  Facts. —  This  suit  was  brought  by  Houston,  administrator  of 
the  estate  of  Vanleer,  on  notes  given  by  Rice  to  Vanleer.    Vanleer,  at  the 
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time  of  his  death,  was  a  oitizen  of  Tennessee.     Houston  described  himself  as 
a  oitizen  of  Ken  tacky,  and  as  administrator  of  the  estate  of  Yanleer. 

§  896*  The  citizeruhip  of  the  administrator  a^id  not  that  qf  his  intestate  de- 
termines the  jurisdiction  of  the  circuit  court 

Opinion  by  Mb.  Justicb  Davis. 

The  question  of  jurisdiction  is  the  only  point  in  the  case.  Although  in  con- 
troversies between  citizens  of  different  states,  it  is  the  character  of  the  real 
and  not  that  of  the  nominal  parties  to  the  record  which  determines  the  ques- 
tion of  jurisdiction,  yet  it  has  been  repeatedly  held  by  this  court  that  suits  can 
be  maintained  in  the  circuit  court  by  executors  or  administrators  if  they  are 
citizens  of  a  different  state  from  the  party  sued,  on  the  ground  that  they  are 
the  real  parties  in  interest,  and  succeed  to  all  the  rights  of  the  testator  or  intes- 
tate by  operation  of  law.  And  it  makes  no  difference  that  the  testator  or  in- 
testate was  a  citizen  of  the  same  state  with  the  defendants,  and  could  not,  if 
alive,  have  sued  in  the  federal  courts;  nor  is  the  status  of  the  parties  affected 
by  the  fact  that  the  creditors  and  legatees  of  the  decedent  are  citizens  of  the 
same  state  with  the  defendants.  Chappedelaine  v.  Deohenaur,  4  Crancb,  306, 
307;  Browne  v.  Strode,  5  id.,  303;  Childress  v.  Emory,  8  Wheat,  669;  Osbom 
V.  Bank  of  the  United  States,  9  id.,  856;  MoNutt  v.  Bland,  2  How.,  15 
(§§  878-880,  supra);  Irvine  v.  Lowry,  14  Pet.,  298  (§§  1207-1209,  infra);  Huff 
u  Hutchinson,  14  How.,  586;  Coal  Company  v.  Blatchford,  11  Wall.,  173 
(§§  897,  898,  infra). 

In  this  state  of  the  law  on  this  subject,  it  is  not  perceived  on  what  ground 
the  right  of  Houston  to  maintain  these  suits  can  be  questioned.  He  was  a 
citizen  of  Kentucky,  had  the  legal  interest  in  the  notes  sued  on  by  virtue  of 
the  authority  conferred  on  him  by  the  court  in  Tennessee,  and,  therefore,  bad 
a  right  to  bring  his  action  in  the  federal  or  state  courts  at  his  option.  It  is  to 
be  presumed,  in  the  absence  of  an  averment  in  the  pleadings  to  the  contrary, 
that  Houston,  when  appointed  administrator,  was  a  citizen  of  Kentucky,  and 
if  80  the  appointment  was  legal,  for  the  laws  of  Tennessee  do  not  forbid  the 
probate  courts  of  that  state  to  intrust  a  citizen  of  another  state  with  the  duties 
of  administering  on  the  estate  of  a  person  domiciled  at  the  time  of  his  death 
in  Tennessee. 

But  if  the  fact  be  otherwise,  as  seems  to  be  admitted  m  argument,  and 
Houston  were  a  citizen  of  Tennessee  at  the  time  he  got  his  letters  of  adminis- 
tration, the  liability  of  the  defendants  to  be  sued  in  the  federal  courts  remains 
the  same,  because  there  is  no  statute  of  Tennessee  requiring  an  administrator 
not  to  remove  from  the  state,  and  the  general  law  of  the  land  allows  any  one 
to  change  his  citizenship  at  his  pleasure.  After  he  has  in  good  faith  changed 
it,  he  has  the  privilege  of  going  into  the  United  States  courts  for  the  collection 
of  debts  due  him  by  citizens  of  other  states,  whether  he  holds  the  debts  in  his 
own  right  or  as  administrator. 

Judgment  affirmed. 


COAL  COMPANY  v.  BLATCHFORD. 
(11  WaUace,  172-178.     1870.) 

Appeal  from  U.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 
Statement  of  Facts. —  This  was  a  bill  filed  by  a  citizen  of  New  York  and  a 
citizen  of  Pennsylvania,  as  trustees  for  an  alien,  and  a  citizen  of  New  Jersey, 
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against  a  Pennsylvania  oorporation.  The  question  is  one  of  jurisdiotion  grow- 
ing out  of  citizenship. 

§  897.  Tti^  right  of  trustees  to  sue  in  the  circuit  court  depends  upon  their  own 
citizenshipy  and  not  at  all  upon  that  qf  the  cestuis  que  trust 

Opinion  by  Mb.  Justice  Fikld. 

The  eleventh  section  of  the  judiciary  act  of  1789  vests  in  the  circuit  courts 
original  jurisdiction  of  suits  of  a  civil  nature,  at  law  and  in  equity,  when  the 
matter  involved  exceeds,  exclusive  of  costs,  the  sum  or  value  of  |500,  in  three 
classes  of  cases:  Ist,  when  the  United  States  are  plaintiffs  or  petitioners;  2d, 
when  an  alien  is  a  party ;  and  3d,  when  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state.  In  the  last  two 
classes  the  designation  of  the  party,  plaintiff  or  defendant,  is  in  the  singular 
number,  but  the  designation  is  intended  to  embrace  all  the  persons  who  are 
on  one  side,  however  numerous,  so  that  each  distinct  interest  must  be  repre- 
sented by  persons  all  of  whom  are  entitled  to  sue,  or  are  liable  to  be  sued,  in 
the  federal  courts.  Strawbridge  v.  Curtiss,  3  Cranch,  267  (§  881,  supra).  In 
other  words,  if  there  are  several  co-plaintiffs,  the  intention  of  the  act  is 
that  each  plaintiff  must  be  competent  to  sue,  and,  if  there  are  several  co- 
defendants,  each  defendant  must  be  liable  to  be  sued,  or  the  jurisdiction 
cannot  be  entertained.  Executors  and  trustees  suing  for  others'  benefit 
form  no  exception  to  this  rule.  If  they  are  personally  qualified  by  their 
citizenship  to  bring  suit  in  the  federal  courts,  the  jurisdiction  is  not  de- 
feated by  the  fact  that  the  parties  whom  they  represent  may  be  disqual- 
ified. This  has  been  repeatedly  adjudged.  It  was  so  adjudged  as  early  as 
1808  in  Chappedelaine  v.  Dechenaux,  4  Cranch,  307,  where  the  complainants, 
though  citizens  of  France,  brought  suit,  one  as  residuary  legatee  and  the  other 
as  administrator  de  bonis  non  of  a  testator,  who  had  been  a  citizen  of  Georgia, 
against  the  defendant,  who  was  a  citizen  of  that  state.  Counsel,  on  opening 
the  question  of  jurisdiction,  was  stopped  by  the  court,  Mr.  Chief  Justice  Mar- 
shall observing  that  the  impression  of  the  court  was  that  the  case  was  clearly 
within  the  jurisdiction  of  the  courts  of  the  United  States;  that  the  plaintiffs 
were  aliens,  and,  although  they  sued  as  trustees,  they  were  entitled  to  sue  in 
the  circuit  court.  This  ruling  was  followed  in  Childress  v.  Emory,  8  Wheat, 
669;  and  in  Osborn  v.  The  Bank  of  the  United  States,  the  chief  justice  laid  it 
down  as  a  universal  rule  that,  in  controversies  between  citizens  of  different 
states,  the  jurisdiction  of  the  federal  courts  depended  not  upon  the  relative 
situation  of  the  parties  concerned  in  interest,  but  upon  the  relative  situation  of 
the  parties  named  in  the  record.     (See  Const.,  §§  2363-87.) 

These  authorities  are  conclusive  of  the  present  case.  The  defendant  is  a 
corporation  created  under  the  laws  of  Pennsylvania.  One  of  the  plaintiffs, 
Blatchford,  describes  himself  in  the  bill  as  a  citizen  of  the  state  of  Kew  York, 
and  the  plaintiff  Newman  describes  himself  as  a  citizen  of  Pennsylvania,  and 
they  both  describe  themselves  as  trustees  who  sue  solely  for  the  use  of  Henry 
Beckett,  an  alien  and  a  subject  of  the  queen  of  Great  Britain,  and  of  Joseph 
Loyd,  a  citizen  of  New  Jersey.  The  demurrer  of  the  defendant  raises  the  ob- 
jection that  the  plaintiff  Newman  is  a  citizen  of  the  same  state  with  the  de- 
fendant, and  that  the  court  has  in  consequence  no  jurisdiction  of  the  case.  If 
there  were  no  other  parties  the  suit  clearly  would  not  lie,  for  the  eleventh  sec- 
tion of  the  judiciary  act  only  authorizes  a  suit  between  citizens  of  different 
states,  not  between  citizens  of  the  same  state.  And  the  objection,  according 
to  the  construction  we  give  to  that  section  and  to  the  authorities  cited,  is 
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equally  available  when  a  disqualified  party  is  joined  with  others  who  are  qual- 
ified. 

The  cases  of  Browne  v.  Strode,  5  Cranoh,  303,  and  McNutt  v.  Bland,  2  How., 
10  (§§  878-880,  8upra\  upon  which  the  plaintiffs  rely,  do  not  aid  them.  In  the 
first  case  the  action  was  on  a  bond  given  by  an  executor  for  the  faithful  execu- 
tion of  bis  testator's  will  in  conformity  with  the  statute  of  Virginia,  which  re- 
quired all  such  bonds  to  be  made  payable  to  the  justices  of  the  peace  of  the 
county  where  administration  was  granted,  but  allowed  suits  to  be  brought  upon 
them  at  the  instance  of  any  party  aggrieved.  The  object  of  the  action  was  to 
recover  of  the  defendant,  a  citizen  of  Virginia,  a  debt  due  by  the  testator  to  a 
British  subject,  and  was  brought  in  the  name  of  the  justices  of  the  peace  of 
the  county,  who  were  also  citizens  of  that  state.  It  was  held  that  the  circuit 
court  had  jurisdiction. 

In  McNutt  V.  Bland  the  action  was  on  a  bond  given  by  a  sheriff  of  a  county 
in  Mississippi.  By  the  law  of  that  state  sheriffs  were  required  to  execute  bonds 
to  the  governor  of  the  state  and  his  successors,  conditioned  for  the  faithful 
performance  of  the  duties  of  their  ofBce,  which  bond  could  be  prosecuted  at 
any  time  by  any  party  injured  until  the  whole  amount  of  the  penalty  was  re- 
covered. The  action  in  the  case  cited  was  brought  in  the  name  of  the  gov- 
ernor for  the  use  of  citizens  of  Kew  York,  against  the  defendants,  who  were 
citizens  of  Mississippi.  Upon  demurrer  it  was  held  by  this  court  that  the  cir- 
cuit court  had  jurisdiction. 

"  In  this  case,"  said  the  court,  '^  there  is  a  controversy  and  suit  between  oit> 
izens  of  New  York  and  Mississippi ;  there  is  neither  between  the  governor  and 
the  defendants.  As  the  instrument  of  the  state  law  to  afford  a  remedy  against 
the  sheriff  and  his  sureties,  his  name  is  on  the  bond  and  to  the  suit  upon  it,  but 
in  no  just  view  of  the  constitution  or  law  can  he  be  considered  as  a  litigant 
party ;  both  look  to  things,  not  names;  to  the  actors  in  controversies  and  suits, 
not  to  the  mere  forms  or  inactive  instruments  used  in  conducting  them  in  virtue 
of  some  positive  law."  The  court  then  cites  the  case  of  Browne  v.  Strode,  and 
states  the  principle  on  which  it  was  decided  to  be,  '^  that  where  the  real  and 
only  controversy  is  between  citizens  of  different  states,  or  an  alien  or  a  citizen, 
and  the  plaintiff  is  by  some  positive  law  compelled  to  use  the  name  of  a  public 
officer  who  has  not,  or  ever  had,  any  interest  in  or  control  over  it,  the  courts  of 
the  United  States  will  not  consider  any  others  as  parties  to  the  suit  than  the 
persons  between  whom  the  litigation  before  them  exists." 

There  is  no  analogy  between  these  cases  and  the  case  at  bar.  The  nominal 
plaintiffs  in  those  cases  were  not  trustees,  and  held  nothing  for  the  use  or 
benefit  of  the  real  parties  in  interest.  They  could  not,  as  is  said  in  McNutt  v. 
Bland,  prevent  the  institution  or  prosecution  of  the  actions  or  exercise  any 
control  over  them.  The  justices  of  the  peace  in  the  one  case  and  the  governor 
in  the  other  were  the  mere  conduits  through  whom  the  law  afforded  a  remedy 
to  the  parties  aggrieved.  In  the  case  at  bar  the  plaintiffs  are  the  real  prose- 
cutors of  the  suit.  They  are  parties  to  the  mortgage  contract  negotiating  its 
terms  and  stipulations,  and  to  them  the  usual  rights  and  powers  of  mort> 
gagees  are  reserved,  and  to  them  the  usual  obligations  of  mortgagors  are 
made.  The  right  to  use  different  remedies  is  expressly  provided  upon  default 
in  the  payments  stipulated,  and  the  adoption  of  either  rests  at  the  option  of  the 
plaintiffs.  So  long  as  they  do  not  refuse  to  discharge  the  trusts  reposed  in 
them,  other  parties  are  not  authorized  to  institute  or  prosecute  any  proceedings 
for  the  enforcement  of  the  mortgage,  or  to  exercise  any  control  over  them. 
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§  898.  A  plea  in  abatement  ie  needed  to  raise  the  question  of  citizenship  only 
when  the  averments  are  sufficient^  and  defendant  wishes  to  controvert  the  facts. 

The  case  is  not  one  where  a  plea  in  abatement  was  required  to  raise  the  qaes- 
tion  of  citizenship.  Here  the  citizenship  of  the  parties  is  averred  in  the  bill  of 
complaint,  and  the  consequent  defect  in  the  jurisdiction  of  the  court  is  apparent, 
and  a  defect  of  this  character  thus  disclosed  may  be  reached  on  demurrer  or 
taken  advantage  of  without  demurrer,  on  motion,  at  any  stage  of  the  proceed- 
ings. A  plea  in  abatement  is  required  only  where  the  citizenship  averred  is 
such  as  to  support  the  jurisdiction  of  the  court  and  the  defendant  desires  to 
oontrovert  the  averment  The  question  of  citizenship  constitutes  no  part  of 
the  issue  upon  the  merits. 

It  follows,  from  the  views  expressed,  that  the  decree  of  the  court  below  must 
be  reversed,  and  that  the  cause  must  be  remanded  with  directions  to  the  court 
to  dismiss  the  bill  for  want  of  jurisdiction. 

OONOLLY  V.  TAYLOR. 
(2  Peters,  666^566.    1829.) 

Opinion  by  Marshall,  0.  J. 

SrATEMENT  OF  Faots. —  As  au  objection  was  made  to  the  jurisdiction  of  the 
eoort  in  this  case,  it  may  be  proper,  in  order  to  prevent  a  possible  misunder- 
standing of  the  principle  on  which  jurisdiction  is  sustained,  briefly  to  state  it. 

The  bill  is  filed  in  the  court  of  the  CTnited  States,  sitting  in  Kentucky,  by 
aliens,  and  by  a  citizen  of  Pennsylvania.  The  defendants  are  citizens  of  Ken- 
tucky except  one,  who  is  a  citizen  of  Ohio,  on  whom  process  was  served  in 
Ohio.  The  jurisdiction  of  the  court  cannot  be  questioned,  so  far  as  respects  the 
alien  plaintiffs.  As  between  the  citizen  of  Pennsylvania  and  of  Ohio,  neither 
of  them  being  a  citizen  of  the  state  in  which  the  suit  was  brought,  the  court 
could  exercise  no  jurisdiction.  Had  the  cause  come  on  for  a  hearing  in  this 
state  of  parties,  a  decree  could  not  have  been  made  in  it  for  the  want  of  juris- 
diction. The  name  of  the  citizen  plaintiff,  however,  was  struck  out  of  the  bill 
before  the  cause  was  brought  before  the  court;  and  the  question  is,  whether 
the  original  defect  was  cured  by  this  circumstance;  whether  the  court,  having 
jurisdiction  over  all  the  parties  then  in  the  cause,  could  make  a  decree. 

§  899.  The  jurisdiction  of  the  federal  court  is  not  defeased  by  the  fa^t  thatj  at 
the  institution  of  the  suit^  a  person  was  named  as  plaintiff^  whose  citizenship  would 
hofoe  defeated  jurisdiction. 

The  counsel  for  the  defendants  maintain  the  negative  of  this  question.  They 
oontend  that  jurisdiction  depends  on  the  state  of  the  parties  at  the  commence- 
ment of  the  suit;  and  that  no  subsequent  change  can  give  or  take  it  away. 
They  say  that  if  an  alien  becomes  a  citizen  pending  the  suit,  the  jurisdiction 
which  was  once  vested  is  not  devested  by  this  circumstance.  So  if  a  citizen  sue 
a  citizen  of  the  same  state,  he  cannot  give  jurisdiction  by  removing  himself  and 
becoming  a  citizen  of  a  different  state.  This  is  true,  but  the  court  does  not 
understand  the  principle  to  be  applicable  to  the  case  at  bar.  Where  there  is 
no  change  of  party,  a  jurisdiction  depending  on  the  condition  of  the  party  is 
governed  by  that  condition  as  it  was  at  the  commencement  of  the  suit.  The 
court  in  the  first  case  had  complete  original  jurisdiction;  in  the  last  it  had  no 
jurisdiction,  either  in  form  or  substance.  But  if  an  alien  should  sue  a  citizen, 
and  should  omit  to  state  the  character  of  the  parties  in  the  bill,  though  the 
court  could  not  exercise  its  jurisdiction  while  this  defect  in  the  bill  remained, 
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yet  it  might,  as  is  every  day's  practice,  be  corrected  at  any  time  before  the 
hearing,  and  the  court  would  not  hesitate  to  decree  in  the  cause. 

So  in  this  case.  The  substantial  parties  plaintiffs,  those  for  whose  benefit  the 
decree  is  sought,  are  aliens;  and  the  court  has  original  jurisdiction  between 
them  and  all  the  defendants.  But  they  prevented  the  exercise  of  this  jurisdic- 
tion, by  uniting  with  themselves  a  person  between  whom  and  one  of  the 
defendants  the  court  cannot  take  jurisdiction.  Strike  out  his  name  as  a  com- 
plainant, and  the  impediment  is  removed  to  the  exercise  of  that  original  juris- 
diction which  the  court  possessed,  between  the  alien  plaintiffs  and  all  the  citi- 
zen defendants.  We  can  perceive  no  objection,  founded  in  convenience  or  in 
law,  to  this  course.  Upon  examining  the  record,  the  judges  are  divided  in  opin- 
ion on  the  question  whether  the  defendants,  who  are  purchasers,  have  taken 
the  lands  charged  with  the  equity  which  was  attached  to  it  while  in  possession 
of  Campbell  and  his  heirs;  or  are  to  be  considered  as  purchasers  without  notioa 
It  would  be  useless  to  state  the  arguments  and  facts  in  support  of  each  opinion. 
The  decree  is  affirmed  by  a  divided  court. 

CORPORATION  OF  NEW  ORLEANS  v.  WINTER. 
(1  Wheaton,  91-85.     1816.) 

Error  to  U.  S.  District  Court,  District  of  Louisiana. 

Statbment  of  Faots. —  One  of  the  petitioners  in  this  case  was  described  as  a 
citizen  of  Kentucky,  and  the  other  as  a  citizen  of  the  Mississippi  Territory. 
There  was  judgment  in  the  court  below  for  the  petitioners. 

§  900.  Under  the  judiciary  act^  a  citizen  qf  a  territory  is  not  capable  o/euinf 
in  the  federal  courts. 

Opinion  by  Marshall,  C.  J.  (after  stating  the  facts). 

The  proceeding  of  the  court,  therefore,  is  arrested  in  limine,  by  a  question 
respecting  its  jurisdiction.  In  the  case  of  Hepburn  v.  Eilzey,  2  Crancb,  445 
(§  901,  infra)y  this  court  determined,  on  mature  consideration,  that  a  citizen  of 
the  District  of  Columbia  could  not  maintain  a  suit  in  the  circuit  court  of  the 
United  States.  That  opinion  is  still  retained.  It  has  been  attempted  to  distin- 
guish a  territory  from  the  District  of  Columbia;  but  the  court  is  of  opinion 
that  this  distinction  cannot  be  maintained.  They  may  differ  in  many  respects, 
but  neither  of  them  is  a  state  in  the  sense  in  which  that  term  is  used  in  the 
constitution.  Every  reason  assigned  for  the  opinion  of  the  court,  that  a  citizen 
of  Columbia  was  not  capable  of  suing  in  the  courts  of  the  United  States  under 
the  judiciary  act  (Stats,  at  Large,  73),  is  equally  applicable  to  a  citizen  of  a  terri- 
tory. Gabriel  Winter,  then,  being  a  citizen  of  the  Mississippi  Territory,  was 
incapable  of  maintaining  a  suit  alone  in  the  circuit  court  of  Louisiana.  Is  hk 
case  mended  by  his  being  associated  with  others  who  are  capable  of  suing  in 
that  court?  In  the  case  of  Straw  bridge  v.  Curtiss,  8  Crancb,  267  (§  881, 
8upra\  it  was  decided  that  where  a  joint  interest  is  prosecuted,  the  jurisdiction 
cannot  be  sustained,  unless  each  individual  be  entitled  to  claim  that  jurisdic- 
tion. In  this  case  it  has  been  doubted  whether  the  parties  might  elect  to  sue 
jointly  or  severally.  However  this  may  be,  having  elected  to  sue  jointly,  the 
court  is  incapable  of  distinguishing  their  case,  so  far  as  respects  jurisdiction, 
from  one  in  which  they  are  compelled  to  unite.  The  circuit  court  of  Louisiana, 
therefore,  had  no  jurisdiction  of  the  cause,  and  their  judgment  must,  on  that 
account,  be  reversed,  and  the  petition  dismissed. 

Jvdgment  reversedn, 
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HEPBURN  V.  ELLZEY. 
(2  Cranch.  445-458.     1804.) 

§  901  •  A  citizen  of  the  District  of  Columbia  is  not  a  citisen  of  a  statSj  within 
the  clause  of  the  judiciary  act  cotf erring  jurisdiction  an  the  circuit  court 

Opinion  by  Masshall,  C.  J. 

The  question  in  this  case  is,  Whether  the  plaintiffs,  as  residents  of  the  Dis- 
trict of  Columbia,  can  maintaia  an  action  in  the  circuit  court  of  the  United 
States  for  the  district  of  Virginia.  This  depends  on  the  act  of  congress  de- 
scribing the  jurisdiction  of  that  court.  That  act  gives  jurisdiction  to  the  cir- 
cuit courts  in  cases  between  a  citizen  of  the  state  in  which  the  suit  is  brought, 
and  a  citizen  of  another  state.  To  support  the  jurisdiction  in  this  case,  there 
fore,  itAinst  appear  that  Columbia  is  a  state.  On  the  part  of  the  plaintiffs  it 
has  been  urged  that  Columbia  is  a  distinct  political  society;  and  is,  therefore, 
^'  a  state,"  according  to  the  definitions  of  writers  on  general  law.  This  is  true. 
But  as  the  act  of  congress  obviously  uses  the  word  "  state  "  in  reference  to  that 
term  as  used  in  the  constitution,  it  becomes  necessary  to  inquire  whether  Co- 
lumbia is  a  state  in  the  sense  of  that  instrument.  The  result  of  that  ezami na- 
tion is  a  conviction  that  the  members  of  the  American  confederacy  only  are 
the  states  contemplated  in  the  constitution. 

The  house  of  representatives  is  to  be  composed  of  members  chosen  by  the 
people  of  the  several  states ;  and  each  state  shall  have  at  least  one  representa- 
tive. The  senate  of  the  United  States  shall  be  composed  of  two  senators  from 
each  state.  Each  state  shall  appoint,  for  the  election  of  the  executive,  a  num- 
ber of  electors  equal  to  its  whole  number  of  senators  and  representatives. 

These  clauses  show  that  the  word  state  is  used  in  the  constitution  as  desig- 
nating a  member  of  the  Union,  and  excludes  from  the  term  the  signification 
attached  to  it  by  writers  on  the  law  of  nations.  When  the  same  term  which 
has  been  used  plainly  in  this  limited  sense  in  the  articles  respecting  the  legisla- 
tive and  executive  departments  is  also  employed  in  that  which  respects  the 
judicial  department,  it  must  be  understood  as  retaining  the  sense  originally 
given  to  it.  Other  passages  from  the  constitution  have  been  cited  by  the 
plaintiffs  to  show  that  the  term  state  is  sometimes  used  in  its  more  enlarged 
sense.  But  on  examining  the  passages  quoted,  they  do  not  prove  what  was  to 
be  shown  by  them. 

It  is  true  that  as  citizens  of  the  United  States,  and  of  that  particular  district 
which  is  subject  to  the  jurisdiction  of  congress,  it  is  extraordinary  that  the 
courts  of  the  United  States,  which  are  open  to  aliens,  and  to  the  citizens  of 
every  state  in  the  Union,  should  be  closed  upon  them.  But  this  is  a  subject  for 
legislative,  not  for  judicial,  consideration.  The  opinion  to  be  certified  to  the 
circuit  court  is,  that  that  court  has  no  jurisdiction  in  the  case. 

ADLER  V.  NEWCOMa 
(Circuit  Court  for  Missouri:  2  Dillon,  45.     1873.) 

§  903 »  Jurisdiction  in  suit  on  a  marshaPs  bond.  The  petition  should  ask 
judgment  for  the  damages  sustained. 

Opinion  by  Tbeat,  J. 

1.  The  federal  courts  have  jurisdiction  in  suits  by  individuals  upon  a  marshal's 
bond,  even  where  all  the  parties  to  the  suit  are  citizens  of  the  same  state,  the 
reason  being  that  the  act  of  congress  of  April  10,  1806,  which  gives  the  right 
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to  a  party  injured  by  breach  of  the  bond  to  sue  thereon  in  his  own  name,  pots 
such  party  in  the  place  of  the  United  States,  and  does  not  take  from  the  fed- 
eral courts  the  jurisdiction  they  had  before  the  act  was  passed,  when  suit  had 
to  be  brought  in  the  name  of  the  United  States.     2  Stats,  at  Large,  372. 

2.  In  a  suit  upon  a  marshaPs  bond,  the  petition  should  ask  judgment  for  the 
damages  sustained,  and  not  for  the  whole  penalty  of  the  bond. 

BARBER  V.  BARBER. 
(21  Howard,  582-605.     1858.) 

Opinion  by  Mb.  Justice  Wayne. 

Statement  of  Facts. —  We  regard  this  as  a  suit  for  a  wife  brought  on  the 
equity  side  of  the  district  court  of  the  United  States  for  the  district  of  Wis- 
consin, by  her  next  friend,  George  Cronkhite,  a  citizen  of  the  state  of  New 
York,  against  Hiram  Barber,  a  citizen  of  the  state  of  Wisconsin,  to  give  the 
same  validity  to  a  judgment  in  that  state  which  it  has  in  the  state  of  New 
York  against  the  defendant  for  the  payment  of  alimony  to  his  wife,  who  has 
been  divorced  from  him  a  mensa  et  f^or^,  with  an  allowance  of  alimony  by  a 
court,  which  had,  when  the  decree  was  made,  jurisdiction  over  the  parties  and 
the  subject-matter. 

§  908,   DniUd  States  courts  have  not  Jurisdiction  in  cases  of  divorce. 

We  shall  not  have  occasion  to  comment  upon  the  relations  of  husband  and 
wife  in  their  uninterrupted  coverture,  nor  will  we  discuss  the  general  rights, 
obligations  or  disabilities  of  either  when  they  have  been  separated  by  a  divorce 
a  mensa  et  thoro.  Our  first  remark  is — and  we  wish  it  to  be  remembered  — 
that  this  is  not  a  suit  asking  the  court  for  the  allowance  of  alimony.  That 
has  been  done  by  a  court  of  competent  jurisdiction.  The  court  in  Wisconsin 
was  asked  to  interfere  to  prevent  that  decree  from  being  defeated  by  fraud. 
We  disclaim  altogether  any  jurisdiction  in  the  courts  of  the  United  States 
upon  the  subject  of  divorce  or  for  the  allowance  of  alimony,  either  as  an  orig- 
inal proceeding  in  chancery  or  as  an  incident  to  divorce  a  vincvlOy  or  to  one 
from  bed  and  board. 

The  record  raises  these  inquiries:  Whether  a  wife  divorced  a  mensa  et  thoro 
can  acquire  another  domiciliation  in  a  state  of  this  Union  different  from  that 
of  her  husband,  to  entitle  her,  by  her  next  friend,  to  sue  him  in  a  court  of  the 
United  States  having  equity  jurisdiction,  to  recover  from  him  alimony  dne,  and 
which  he  refuses  to  make  any  arrangement  to  pay ;  and  whether  a  court  of 
equity  is  not  a  proper  tribunal  for  a  remedy  in  such  a  case. 

We  will  first  direct  our  attention  to  the  circumstances  of  the  case,  and  will 
give  them  from  the  bill  and  answer  and  from  the  testimony  in  the  record. 
Hiram  Barber  and  Huldah  Adeline  Barber  were  married  in  the  state  of  New 
York,  in  the  year  1840,  where  his  domicile  then  was,  and  continued  to  be  until 
he  left  it  for  Wisconsin,  which  was  soon  after  a  decree  had  been  given  for  a 
divorce  a  mensa  et  thoro  between  them,  with  an  allowance  of  alimony  to  be 
paid  by  him.  Her  application  for  such  a  divorce  was  made  by  Cronkhite,  her 
next  friend,  in  the  court  of  chancery  for  the  fourth  district  of  the  state  of  New 
York,  that  court  having  jurisdiction  of  the  subject-matter  and  over  the  parties. 

The  defendant  appeared  and  resisted  the  application.  The  cause  was  beard 
on  the  pleadings  and  proofs.  It  resulted  in  a  declaration  by  the  chancellor 
that  the  defendant  had  been  guilty  of  cruel  and  inhuman  treatment  of  his 
wife,  and  of  such  conduct  towards  her  as  to  render  it  unsafe  and  improper  for 
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her  to  cohabit  with  him,  and  that  he  had  abandoned,  neglected  and  refused  to 
provide  for  her.  And  it  therefore  decreed  that  the  complainant  and  defendant 
be  separated  from  bed  and  board  forever;  provided,  however,  that  they  might 
at  any  time  thereafter,  by  their  joint  petition,  apply  to  the  court  to  have  the 
decree  modified  or  discharged,  and  that  neither  of  the  said  parties  shall  be  at 
liberty  to  marry  any  other  person  during  the  life-time  of  the  other  party.  The 
court  then  referred  the  cause  to  a  master,  to  ascertain  and  report  what  should 
be  allowed  and  to  be  paid  by  the  defendant,  or  out  of  his  estate,  to  Mrs.  Bar- 
ber, for  her  suitable  support  and  maintenance.  In  pursuance  of  this  decretal 
order  and  reference,  the  master  made  a  report.  The  defendant  filed  exceptions 
to  it.  The  cause  was  regularly  brought  to  a  hearing  upon  the  defendant's  ex- 
ceptions. They  were  overruled,  and  a  final  decree  was  made  in  the  cause. 
The  language  of  the  decree  is,  that  the  exceptions  are  overruled,  and  that  the 
report  of  the  master  is  absolutely  confirmed.  That  for  the  suitable  support 
and  maintenance  of  Mrs.  Barber  there  should  be  allowed  and  paid  to  her  by 
the  defendant,  or  out  of  bis  estate,  in  quarterly  instalments,  the  annual  sum 
of  $360,  in  each  and  every  year;  and  that  as  it  appeared  he  had  not  given  to 
her  any  support  in  the  interval  between  the  filing  of  the  bill  in  her  behalf  and 
the  rendition  of  the  decree,  that  the  defendant  should  pay  to  her  $360  a  year 
in  quarterly  payments  from  the  1st  day  of  July,  1844,  that  being  the  day  when 
the  bill  was  filed;  and  it  was  decreed  that  the  sum  of  $960,  being  the  alimony 
retrospectively  due,  should  be  paid  forthwith  by  the  defendant,  and  that  the 
complainant  should  have  execution  therefor.  It  was  further  ordered  that  the 
permanent  alimony  allowed  and  to  become  due  after  the  1st  of  March,  1847, 
to  which  day  alimony  is  above  computed,  should  be  paid  by  the  defend- 
ant in  quarterly  payments  on  the  1st  days  of  March,  June,  September  and  De- 
cember in  each  year  during  the  life  of  Mrs.  Barber,  and  in  case  of  its  not  being 
so  paid,  that  the  quarterly  payments  should  bear  interest  as  they  respectively 
became  due,  and  that  execution  might  issue  therefor  (oties  quoties.  The  court 
then  decreed  that  the  permanent  alimony  allowed  to  Mrs.  Barber  was  vested 
in  her  for  her  own  and  separate  use,  and  as  her  own  and  separate  estate,  with 
full  power  to  invest  the  same  in  a  trustee  or  trustees,  as  she  might  think  proper 
to  appoint,  with  the  power  to  dispose  of  the  same  by  will  or  otherwise,  from 
time  to  time,  during  her  life,  or  at  her  death,  or  either,  as  she  may  think  proper, 
free  from  any  control,  claim  or  interposition  of  the  defendant.  The  said  de- 
cree, with  a  taxed  bill  of  costs  in  the  suit,  was  signed  and  enrolled  according 
to  the  form  of  the  statute  in  such  cases  made  and  provided  in  the  state  of  New 
York. 

It  is  upon  a  transcript  of  all  the  papers  in  that  suit,  authenticated  as  the  law 
requires  it  to  be  done,  that  the  suit  now  before  us  was  brought  in  the  district 
court  of  the  United  States  for  the  district  of  Wisconsin. 

The  complainants  aver  in  their  bill  that  they  are  citizens  of  the  state  of  Kew 
York,  and  that  the  defendant  is  a  citizen  of  the  state  of  Wisconsin.  They 
then  set  out  the  proceedings  of  the  court  in  New  York,  divorcing  Mr.  and  Mrs. 
Barber  from  bed  and  board,  with  especial  reference  to  the  decree  and  the  entire 
record  of  that  suit,  charging  the  defendant  with  not  having  paid  any  part  of 
the  alimony  adjudged  to  Mrs.  Barber ;  and  that  there  was  then  due  to  her  on 
that  account  the  sum  of  $4,242.15,  with  interest  at  seven  per  cent.,  that  being 
the  legal  rate  in  the  state  of  New  York.  The  rest  of  the  bill  it  is  not  neces- 
sary testate  more  particularly,  than  that  it  is  a  recital  of  a  suit  which  had  been 
brought  upon  the  common  law  side  of  the  district  court  of  the  United  States 
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for  the  county  of  Milwaukee,  in  the  territory  of  Wisconsin,  for  the  amount  of 
alimony  due  by  the  defendant;  to  the  declaration  in  which  be  filed  a  demurrer, 
upon  which  a  judgment  was  rendered  in  his  faror,  which  was  afterwards 
affirmed  in  the  supreme  court  of  the  state,  for  the  reason  that  the  remedy  for 
the  recovery  of  alimony  was  in  a  court  of  chancery,  and  not  at  law.  To  this 
bill  also  the  defendant  demurred,  on  account  of  the  case  not  being  within  the 
ordinary  jurisdiction  of  a  court  of  chancery,  that  the  relief  sought  could  only 
be  had  in  the  court  of  chancery  in  the  state  of  New  York,  and  that  it  did  not 
appear  that  the  complainants  had  exhausted  the  remedy  which  they  had  ia 
New  York.  This  demurrer  was  overruled,  and  the  defendant  was  ordered  to 
answer.  He  did  so.  He  admits  in  his  answer  the  legality  and  locality  of  his 
marriage  with  Mrs.  Barber;  the  jurisdiction  of  the  court  in  the  divorce  case; 
that  a  divorce  had  been  decreed  between  them  from  bed  and  board,  after  con* 
testation;  and  that  by  that  decree  he  was  subjected  to  the  payment  of  alimony 
to  the  extent  and  in  the  way  it  is  claimed  in  the  bill  he  was  then  answering. 
He  admits  that  he  left  the  state  of  New  York  without  having  paid  any  part  of 
it,  or  having  made  any  arrangement  to  do  so;  alleging,  however,  that  he  had 
left  real  estate  in  New  York,  upon  which  no  proceedings  had  been  taken  to 
make  it  liable  to  the  decree  against  him  for  alimony.  And  he  then  goes  on  to 
state,  that  on  the  19th  day  of  April,  1852,  he  had  filed  his  bill  in  the  circuit 
court  of  the  county  of  Dodge,  in  the  state  of  Wisconsin,  against  Mrs.  Barber, 
she  then  being  bis  wife,  to  obtain  a  dissolution  of  the  marriage  contract  be- 
tween them,  and  that  their  marriage  had  been  dissolved  by  a  decree  of  that 
court,  which  is  on  record  in  the  same.  And  be  adds,  that  his  wife  by  that  de- 
cree became  ^ifeme  sole;  and  being  so,  she  could  not  sue  by  her  next  friend,  and 
that  her  remedy  was  in  a  court  of  law.  To  this  answer  a  general  replication 
was  filed.  The  cause  was  carried  to  a  hearing  upon  the  pleadings  and  proofs, 
and  a  decree  was  made,  adjudging  that  $5,936.80  is  due  from  the  defendant 
upon  the  alimony  sued  for,  for  principal  and  interest,  to  and  prior  to  the  time 
of  filing  the  bill  in  this  cause,  and  that  the  defendant  should  pay  it,  for  the 
sole  and  separate  support  and  maintenance  of  Mrs.  Barber,  together  with  the 
costs,  to  be  taxed  within  ten  days;  and  in  default  thereof,  that  execution  should 
issue  for  the  same.  It  appears,  from  the  testimony  in  the  cause,  that  the  de- 
fendant left  the  state  of  New  York  in  a  short  time  after  the  decree  for  the 
divorce  and  for  alimony  had  been  rendered,  for  the  purpose  of  placing  himself 
beyond  the  jurisdiction  of  the  court  which  could  enforce  it,  without  having 
paid  any  part  of  the  alimony  due,  or  leaving  any  estate  of  any  kind  out  of 
which  it  could  be  paid ;  for  he  gave  no  proof  of  any  kind  that  he  had  real 
estate  in  the  state  of  New  York  in  support  of  that  allegation  in  his  answer. 

It  also  appears  from  the  record  that  the  defendant  had  made  his  application 
to  the  court  in  Wisconsin  for  a  divorce  a  vinculo  from  Mrs.  Barber,  without 
having  disclosed  to  that  court  any  of  the  circumstances  of  the  divorce  case  in 
New  York;  and  that,  contrary  to  the  truth,  verified  by  that  record,  he  asks  for 
the  divorce  on  account  of  his  wife  having  wilfully  abandoned  him.  It  is  not 
necessary  for  us  to  pass  any  opinion  upon  the  legality  of  the  decree,  or  upon 
its  operation  there  or  elsewhere  to  dissolve  the  vinoulum  of  the  marriage  be- 
tween the  defendant  and  Mrs.  Barber.  It  certainly  has  no  effect  to  release  the 
defendant  there  and  everywhere  else  from  his  liability  to  the  decree  made 
against  him  in  the  state  of  New  York,  upon  that  decree  being  carried  into  judg- 
ment in  a  court  of  another  state  of  this  Union,  or  in  a  court  of  the  United  States, 
where  the  defendant  may  be  found,  or  where  he  may  have  acquired  a  new 
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domicile  different  from  that  which  he  had  in  New  York  when  the  decree  was 
made  there  against  him. 

The  questions  made  by  the  bill  and  the  answer,  and  by  the  arguments  of 
coansel,  we  will  state  in  the  form  of  an  inquiry.  They  are  as  follows:  Whether 
a  wife  divorced  a  mensa  et  thoro  may  not  have  a  domiciliation  in  a  state  of 
this  Union  different  from  that  of  her  husband  in  another  state,  to  enable  her 
to  sue  him  there  by  her  next  friend,  in  equity,  in  a  court  of  the  United  States, 
to  carry  into  judgment  a  decree  which  has  been  made  against  him  for  alimony 
by  a  court  having  jurisdiction  of  the  parties  and  the  subject-matter  of  divorce? 

§  904.  There  are  several  exceptions  both  in  law  and  in  equity  to  the  general 
English  rtde  that  a  feme  covert  cannot  sue. 

In  the  consideration  of  these  questions,  we  must  not  allow  ourselves  to  be 
misled  by  the  general  rule  which  prevails  in  England,  that  a  suit  cannot  be 
maintained  at  law  by  a  feme  covert^  and  thati  notwithstanding  a  divorce  a 
mensa  et  thorOy  a  wife  cannot  sue  or  be  sued  in  a  court  of  law ;  for  in  England  she 
may  in  several  cases  maintain  a  suit  in  her  own  name  as  a  feme  sole^  both  at 
law  and  in  equity.  They  are  exceptions  to  the  general  rule,  or  privileged  casesj 
under  certain  circumstances,  where  it  cannot  be  presumed,  from  his  own  acts, 
that  the  husband's  control  of  his  wife  is  continued,  and  where  she  has  been 
deprived  of  his  protection  to  represent  with  her  her  rights  and  interests  in  a 
suit  at  law,  or  in  one  in  equity.  The  cases  mentioned  in  the  books  where  a 
feme  covert  may  sue  as  a,  feme  sole  are :  When  her  husband  is  banished,  or  has 
abjured  the  realm,  or  has  been  transported  for  felony ;  where  the  husband  is 
an  alien  enemy,  and  his  wife  is  domiciled  in  the  realm;  where  the  husband  is 
an  alien  domiciled  abroad,  and  has  never  been  in  the  realm ;  or  where  he  has 
voluntarily  abandoned  her,  and  is  under  a  disability  to  return;  so  where  the 
husband  has  deserted  the  wife  in  a  foreign  country,  and  she  goes  to  England 
and  maintains  herself  as  a/eme  sole;  where  the  husband,  in  a  foreign  state,  com- 
pels his  wife  to  leave  him  for  another  political  jurisdiction,  and  she  maintains 
herself  there  as  eifane  sole. 

Cases  have  been  decided  in  Massachusetts  in  conformity  with  the  English 
cases.  There  are  cases  in  England  which  have  gone  much  further,  but  we  do 
not  cite  them,  preferring  only  to  mention  such  instances  as  have  not  been  ques- 
tioned by  subsequent  cases  in  England  or  in  the  United  States.  See  Story's 
Equity  Pleading,  6th  ed.,  sec.  61,  pp.  69,  60,  and  the  cases  cited  in  the  notes. 

Except  in  such  cases  a.  feme  covert  cannot  sue  at  law,  unless  it  be  jointly  with 
her  husband,  for  she  is  deemed  to  be  under  the  protection  of  her  husband,  and 
a  suit  respecting  her  rights  must  be  with  the  assent  and  co-operation  of  her 
husband.  Mitf.  Equity  Pi.,  by  Jeremy,  28;  Edwards  on  Parties  in  Equity,  144, 
153;  Calvert  on  Parties,  ch.  3,  sec.  21,  pp.  265,  274;  6  How. 

In  the  case  of  Bein  v.  Heath,  6  How.,  228,  this  court  said  without  any  refer- 
ence to  the  law  of  Louisiana:  ^^That  the  general  rule  was,  when  the  wife 
complains  of  her  husband  and  asks  relief  against  him,  she  must  use  the  name 
of  some  other  person  in  prosecuting  the  suit;  but  where  the  acts  of  the  hus- 
band are  not  complained  of,  he  would  seem  to  be  the  most  suitable  person  to 
unite  with  her  in  the  suit.  This  is  a  matter  of  practice  within  the  discretion 
of  the  court.  It  is  sanctioned  in  Story's  Equity  Pleading  and  by  Fonblanque. 
The  modern  practice  in  England  has  adopted  a  different  course,  by  uniting  the 
name  of  the  wife  with  a  person  other  than  her  husband  in  certain  cases." 

There  are  also  exceptions  in  equity  which  are  wholly  unknown  at  law.  Thus, 
if  a  married  woman  claims  some  right  in  opposition  to  the  rights  claimed  by 
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the  husband,  and  it  becomes  proper  to  vindicate  her  rights  against  her  hasband^ 
she  cannot  maintain  a  suit  against  him  at  law;  but  in  equity  she  may  do  so, 
and  against  all  others  who  may  be  proper  or  necessary  parties.  But  it  must 
be  done  under  the  protection  of  some  other  person  who  acts  as  her  next  friend, 
and  the  bill  is  accordingly  exhibited  in  her  name  by  such  next  friend.  Story's 
Equity  PI.,  6th  ed.,  sec.  61,  p.  61.  It  is  also  said  in  the  same  work,  to  be  our 
constant  experience,  that  the  husband  may  sue  the  wife,  or  the  wife  the  hus- 
band, in  equity,  notwithstanding  neither  of  them  can  sue  the  other  at  law. 
Oannel  v.  Buckle,  2  P.  Wms.,  243,  244;  jEb  parte  Strange  ways,  3  Atk.,  478; 
Fonblanque,  Eq.,  B.  1,  ch.  2,  sec.  6,  note  N;  Brooks  v.  Brooks,  Prec.  CIl,  24; 
Mitford,  PI.,  by  Jeremy,  28.  These  citations  have  been  made  to  show  the  large 
jurisdiction  which  a  court  of  equity  has  to  secure  the  rights  of  married  women, 
when  it  may  be  necessary  to  exert  it  with  the  assistance  of  the  husband,  or 
when  he  improperly  interferes  with  them,  so  as  to  make  it  necessary  for  the 
wife  to  defend  herself  against  his  unwarranted  claims  to  her  property.  The 
result  of  that  jurisdiction  now  is,  that  the  wife  may,  in  all  such  instances,  sue 
her  husband  by  her  next  friend. 

§  905.  English  courts  of  equity  may  compel  payment  of  alimony  decreed  by 
ecdesiaatical  court. 

There  is,  too,  another  ground  of  jurisdiction  in  equity,  just  as  certainly  estab- 
lished as  that  is  of  which  we  have  just  spoken.  It  comprehends  the  case  be- 
fore us.  It  is,  that  courts  of  equity  will  interfere  to  compel  the  payment  of 
aUmony  which  has  been  decreed  to  a  wife  by  the  ecclesiastical  court  in  Eng- 
land. Such  a  jurisdiction  is  ancient  there,  and  the  principal  reason  for  its 
exercise  is  equally  applicable  to  the  courts  of  equity  in  the  United  States.  It 
is,  that  when  a  court  of  competent  jurisdiction  over  the  subject-matter  and  the 
parties  decrees  a  divorce,  and  alimony  to  the  wife  as  its  incident,  and  is  unable 
of  itself  to  enforce  the  decree  summarily  upon  the  husband,  that  courts  of 
equity  will  interfere  to  prevent  the  decree  from  being  defeated  by  fraud.  The 
inference,  however,  is  limited  to  cases  in  which  alimony  has  been  decreed;  then 
only  to  the  extent  of  what  is  due,  and  always  to  cases  in  which  no  appeal  is 
pending  from  the  decree  for  the  divorce  or  for  alimony.  Shaftoe  v.  Shaftoe,  7 
Ves.  Jr.,  171;  Dawson  v,  Dawson,  7  Ves.  Jr.,  173;  Hafifey  v.  Haflfey,  14  Ves. 
Jr.,  261 ;  Angier  v.  Angier,  Prec.  Ch.,  497;  Cooper's  Eq.  P.,  ch.  3,  pp.  149, 150; 
Coglan  V,  Coglan,  1  Ves.  Jr.,  194;  Street  v.  Street,  1  Turn,  and  Tapel,  322. 

§  906,  A  decree  of  alhnony  is  a  judgment  of  record,  and  oj  equal  force  in  all 
the  states. 

The  parties  to  a  cause  for  a  divorce  and  for  alimony  are  as  much  bound  by  a 
decree  for  both,  which  has  been  given  by  one  of  our  state  courts  having  juris- 
diction of  the  subject-matter  and  over  the  parties,  as  the  same  parties  would 
be  if  the  decree  had  been  given  in  the  ecclesiastical  court  of  England.  The 
decree  in  both  is  a  judgment  of  record,  and  will  be  received  as  such  by  other 
courts. .  And  such  a  judgment  or  decree,  rendered  in  any  state  of  the  United 
States,  the  court  having  jurisdiction,  will  be  carried  into  judgment  in  any 
other  state,  to  have  there  the  same  binding  force  that  it  has  in  the  state  in 
which  it  was  originally  given.  For  such  a  purpose,  both  the  equity  courts 
of  the  United  States  and  the  same  courts  of  the  states  have  jurisdiction. 

§  907.    What  is  a  plain^  adequate  and  complete  remedy  at  law. 

We  observe,  in  confirmation  of  what  has  just  been  said,  that  the  jurisdiction 
of  the  courts  of  the  United  States  is  derived  from  the  constitution,  and  from 
legislation  in  conformity  with  it.    The  first  limitation  by  the  latter  upon  the 
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jorisdiction  of  the  equity  courts  of  the  United  States  is,  that  no  suit  can  be 
sustained  in  them,  where  a  plain,  adequate  and  complete  remedy  may  be  had 
at  law.  The  court  has  said :  '^  It  is  not  enough  that  there  is  a  remedy  at  law ; 
it  must  be  plain  and  adequate,  or,  in  other  words,  as  practical  and  efficacious  to 
the  ends  of  justice,  and  its  prompt  administration,  as  the  remedy  in  equity. 
Boyce  v.  Grundy,  3  Pet,  210;  United  States  v.  Howland,  4  Wheat.,  108; 
Osborn  v.  United  States  Bank,  9  Wheat.,  841,  842  (Const.,  §§  2363-87).  It  is 
no  objection  to  equity  jurisdiction  in  the  courts  of  the  United  States,  that 
there  is  a  remedy  under  the  local  law,  for  the  equity  jurisdiction  of  the  federal 
courts  is  the  same  in  all  of  the  states,  and  is  not  affected  by  the  existence  or 
non-existence  of  an  equity  jurisdiction  in  the  state  tribunals.  It  is  the  same 
in  nature  and  extent  as  the  jurisdiction  of  England,  whence  it  is  derived." 
Livingston  v.  Story,  9  Pet.,  632.  Such  a  suit  for  the  enforcement  of  a  decree 
for  alimony  as  that  before  us  is  not  an  exception,  unless  the  court  has  not  juris- 
diction over  the  parties,  and  the  amount  be  not  such  as  is  required  to  bring  it 
into  this  court  by  appeal. 

§  908.  A  wife  divorced  a  mensa  et  thoro  may  acquire  a  domicile  different  from 
that  of  her  hvshandy  entitling  her  to  sue  in  a  circuit  court  for  arrears  of  alimony. 

We  proceed  to  show  that  it  has  jurisdiction.  The  constitution  requires,  to 
give  the  courts  of  the  United  States  jurisdiction,  that  the  litigants  to  a  suit 
should  ^^  be  citizens  •f  different  states.'^  The  objection  in  this  case  is,  that  the 
complainant  does  not  stand  in  that  relation  to  her  husband,  the  defendant;  in 
other  words,  it  is  a  denial  of  a  wife's  right,  who  has  been  divorced  a  mensa  et 
thoro^  to  acquire  for  herself  a  domiciliation  in  a  state  of  this  Union  different 
from  that  of  her  husband  in  another  state,  to  entitle  her  to  sue  him  there  by 
her  next  friend,  in  a  court  of  the  United  States  having  equity  jurisdiction,  to 
recover  from  him  alimony  which  he  has  been  adjudged  to  pay  to  her  by  a  court 
which  had  jurisdiction  over  the  parties  and  the  subject-matter  of  divorce, 
where  the  decree  was  rendered.  We  have  already  shown  by  many  authorities, 
that  courts  of  equity  have  a  jurisdiction  to  interfere  to  enforce  a  decree  for 
alimony,  and  by  cases  decided  by  this  court;  that  the  jurisdiction  of  the  courts 
of  equity  of  the  United  States  is  the  same  as  that  of  England,  whence  it  is 
derived.  On  that  score,  alone,  the  jurisdiction  of  the  court  in  the  case  before 
us  cannot  be  successfully  denied. 

But  it  was  urged  by  the  learned  counsel  who  argued  this  cause  for  the  de- 
fendant that  husband  and  wife,  although  allowed  to  live  separately  under  a 
decree  of  separation  a  mensa  et  thoro,  made  by  a  state  court  having  competent 
jurisdiction,  are  still  so  far  one  person,  while  the  married  relation  continues  to 
exist,  that  they  cannot  become  at  the  same  time  citizens  of  different  states, 
within  the  meaning  of  the  federal  constitution,  and  therefore  the  court  below 
had  no  jurisdiction.  It  was  also  said,  for  the  purpose  of  bringing  suits  for  di- 
vorces, they  may  acquire  separate  residences  in  fact;  but  this  is  an  exception 
founded  in  necessity  only,  and  that  the  legal  domicile  of  the  wife,  until  the 
marriage  be  dissolved,  is  the  domicile  of  the  husband,  and  is  changed  with  a 
change  of  his  domicile.  Such,  however,  are  not  the  views  which  have  been 
taken  in  Europe  generally,  by  its  jurists,  of  the  domicile  of  a  wife  divorced 
a  mensa  et  thoro.  They  are  contrary,  too,  to  the  generally-received  doctrine  in 
England  and  the  United  States  upon  the  point. 

In  England  it  has  been  decided  that,  where  the  husband  and  wife  are  living 
apart,  under  a  judicial  sentence  of  separation,  the  domicile  of  the  husband  is 
not  the  domicile  of  the  wife.  English  Law  and  Equity  Keports,  9th  vol., 
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698;  2  BobertsoD,  545.  When  Mr.  Phillimore  wrote  his  treatise  npon  the  law 
of  domicile  he  said  he  was  not  aware  of  any  decided  case  upon  the  question  of 
the  domicile  of  a  wife  divorced  a  menaa  et  thoro^  but  there  can  he  litUe  doubt  that 
in  England  as  in  France  it  would  not  be  that  of  her  husband^  but  the  one  chosen 
for  herself  after  the  divorce.  In  support  of  his  opinion  he  cites  Pothier's  Introd. 
aux  Coutume,  p.  4;  Mercadie,  in  his  commentary  upon  the  French  Code,  vol  1, 
p.  287;  the  French  Code,  tit.  Ill,  art.  108;  the  Code  Civile  of  Sardinia;  and 
Cocher's  Argument  in  the  Duchess  of  Holsten's  Case,  Ouvres,  1,  2,  p.  223. 

Mr.  Bishop,  in  his  Commentaries  on  the  Law  of  Marriage  and  Divorce,  has  a 
passage  so  appropriate  to  the  point  we  are  discussing  that  we  will  extract  it 
entire.  It  is  of  the  more  value,  too,  because  it  comprehends  the  opinions  enter- 
tained by  eminent  American  jurists  and  judges  in  respect  to  the  domicile  of  a 
wife  divorced  a  mensa  et  thoro.  He  says,  in  discussing  the  jurisdiction  of  courts 
where  parties  sought  a  divorce  abroad  for  causes  which  would  have  been  insuf- 
ficient at  home,  that  "  it  was  necessary  to  settle  a  preliminary  question,  namely, 
whether,  for  the  purpose  of  a  divorce  suit,  the  husband  and  wife  can  have 
separate  domiciles;  that  the  general  doctrine  is  familiar,  that  the  domicile  of 
the  wife  is  that  of  her  husband.  But  it  will  probably  be  found,  on  examina- 
tion, that  the  doctrine  rests  upon  the  legal  duty  of  the  wife  to  follow  and  dwell 
with  the  husband  wherever  he  goes. 

^*  If  he  commits  an  offense  which  entitles  her  to  have  the  marriage  dissolved, 
she  is  not  only  discharged  thereby  immediately,  and  without  a  judicial  deter- 
mination of  the  question,  from  her  duty  to  follow  and  dwell  with  him,  but  she 
must  abandon  him,  or  the  cohabitation  will  amount  to  a  condonation,  and  bar 
her  claim  to  the  remedy.  In  other  words,  she  must  establish  a  domicile  of  her 
own,  separate  from  her  husband,  though  it  may  be,  or  not,  in  the  same  judicial 
locality  as  his.  Courts,  however,  may  decline  to  recognize  such  domicile  in  a 
collateral  proceeding — that  is,  a  proceeding  other  than  a  suit  for  a  divorce. 
But  where  the  wife  is  plaintiff  in  a  divorce  suit,  it  is  the  burden  of  her  applica- 
tion that  she  is  entitled,  through  the  misconduct  of  her  husband,  to  a  separate 
domicile.  So,  when  parties  are  already  living  under  a  judicial  separation^  the 
domicile  of  the  wife  does  not  follow  that  of  the  husband^    Section  728. 

Chief  Justice  Shaw  says,  in  Harlean  v.  Harlean,  14  Pick.,  181,  185,  the  law 
will  recognize  a  wife  as  having  a  separate  existence,  and  separate  interests  and 
separate  rights,  in  those  cases  where  the  express  object  of  all  proceedings  is  to 
show  that  the  relation  itself  ought  to  be  dissolved,  or  so  modified  dig  to  establish 
separate  interests,  and  especially  a  separate  domicile  and  home.  Otherwise  the 
parties,  in  this  respect,  would  stand  upon  a  very  unequal  footing,  it  being  in 
the  power  of  the  husband  to  change  his  domicile  at  will,  but  not  in  that  of  the 
wife. 

The  cases  which  were  cited  against  the  right  of  a  wife,  divorced  from  bed 
and  board,  to  choose  for  herself  a  domicile,  do  not  apply.  Donegal  v.  Donegal, 
in  1  Addam's  Eccl.  Rep.,  8,  19.  That  of  Shachell  v.  Shachell,  cited  in  Whit- 
comb  V.  Whitcomb,  9  Curt.  Eccl.  Hep.,  352,  are  decisions  npon  the  domicile  of 
the  wife  when  living  apart  from  her  husband  by  their  muUuxl  agreemenl^  bat 
not  under  decrees  divorcing  the  wife  from  the  bed  and  board  of  the  huslmnd. 
The  leading  case  under  the  same  circumstances  is  that  of  Warrender  v.  War- 
render,  9  Bligh.,  103, 104.  In  that  case  Lord  Brougham  makes  the  fact  that 
the  husband  and  wife  were  living  apart  by  agreement,  and  not  by  a  sentence 
of  divorce,  the  foundation  of  the  judgment.  The  general  rule  is,  that  a  volun- 
tary separation  will  not  give  to  the  wife  a  different  domiciliation  in  law  from 
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that  of  her  husband.  Bat  if  the  husband,  as  is  the  fact  in  this  case,  abandons 
their  domicile  and  his  wife  to  get  rid  of  all  those  conjugal  obligations  which 
the  marriage  relation  imposes  upon  hira,  neither  giving  to  her  the  necessaries 
nor  the  comforts  suitable  to  their  condition  and  his  fortune,  and  relinquishes 
altogether  his  marital  control  and  protection,  he  yields  up  that  power  and 
authority  over  her  which  alone  makes  his  domicile  hers,  and  places  her  in  a 
situation  to  sue  him  for  a  divorce,  a  menaa  et  thoro^  and  to  ask  the  court  having 
jurisdiction  of  her  suit  to  allow  her  from  her  husband's  means,  by  way  of 
alimony,  a  suitable  maintenance  and  support  When  that  has  been  done  it 
becomes  a  judicial  debt  of  record  against  the  husband,  which  may  be  enforced 
by  execution  or  attachment  against  his  person,  issuing  from  the  court  which 
gave  the  decree ;  and  when  that  cannot  be  done  on  account  of  the  husband 
having  left  or  fled  from  that  jurisdiction  to  another,  where  the  process  of  that 
court  cannot  reach  him,  the  wife,  by  her  next  friend,  may  sue  him  wherever  he 
may  be  found,  or  where  he  shall  have  acquired  a  new  domicile,  for  the  purpose 
of  recovering  the  alimony  due  to  her,  or  to  cairy  the  decree  into  a  judgment  there 
with  the  same  effect  that  it  hoe  in  the  state  in  which  the  decree  was  given.  Ali- 
mony decreed  to  a  wife  in  a  divorce  of  separation  from  bed  and  board  is  as 
much  a  debt  of  record,  until  the  decree  has  been  recalled,  as  any  other  judg- 
ment for  money  is.  When  it  is  not  paid,  the  wife  can  sue  her  husband  for  it 
in  a  court  of  equity,  as  an  incident  of  that  condition  which  gave  to  her  the 
right  to  sue  him,  by  her  next  friend,  for  a  divorce. 

It  was  decided  in  the  state  of  Massachusetts,  as  early  as  the  year  1800,  that 
there  were  circumstances  under  which  it  appears  to  be  absolutely  necessary  for 
the  wife  to  sue,  as  for  the  recovery  of  alimony.  That  case  was  the  same,  in  its 
circumstances,  as  this  with  which  we  are  dealing.  The  wife  libeled  for  a  di- 
vorce a  menaa  et  thorOy  on  account  of  the  extreme  cruelty  of  her  husband. 
The  divorce  was  decreed ;  and  the  husband  was  ordered  to  pay  to  her  alimony, 
in  quarterly  instalments.  The  wife  afterwards  brought  an  action  against  him 
for  arrears.  He  demurred  to  the  declaration ;  and  judgment  was  given  for 
her.     Wheeler  v.  Wheeler,  2  Dana,  H.,  310. 

The  same  has  been  held  in  other  cases  in  that  state.  It  is  now  established 
doctrine  there,  and  in  some  of  our  other  states.  They  hold  that  a  decree  for 
a  divorce,  with  an  allowance  for  alimony,  is  as  much  a  judgment  as  if  it  had 
been  obtained  on  the  common  law  side  of  the  court.  Rogers,  justice,  in  Clark 
V.  Clark,  6  Watts  &  Serg.,  85,  places  the  right  to  recover  arrears  of  alimony 
on  the  ground  that  the  husband,  after  the  decree  for  a  divorce  was  rendered, 
had  withdrawn  himself  from  the  jurisdiction  of  the  court,  to  prevent  him  from 
being  forced  by  attachment  to  pay  the  alimony  which  had  been  decreed  to  the 
wife.  In  the  state  of  New  York,  a  wife  may  file  a  bill  against  her  husband 
for  alimony ;  and  it  appearing  that  he  had  abandoned  her  without  any  sup- 
port, and  threatened  to  leave  the  state,  the  court,  on  the  wife's  petition,  granted 
a  writ  of  ne  exeat  reapvblica  against  him.  Denton  v,  Denton,  1  Johns.  Ch., 
2,  364. 

In  South  Carolina,  where  the  court,  having  no  power  to  grant  divorces,  de- 
creed to  a  wife  alimony,  on  her  bill  praying  for  that  remedy  only,  and  ordered 
the  husband  to  give  security  for  its  payment,  the  sheriff,  having  taken  him 
into  custody,  suffered  him  to  escape;  it  was  held  that  the  wife  might  maintain, 
by  her  next  friend,  an  action  at  law  against  the  sheriff  for  the  escape.  Smith, 
justice,  said :  '^  It  had  been  urged  in  the  argument  that  this  woman,  being  a 
feme  covert^  could  not  maintain  the  action  by  her  next  friend.    If  that  argu- 
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ment  were  to  prevail,  there  would  be  a  failure  of  justice,  which  our  law  abhors, 
as  there  would  be  no  means  of  enforcing  a  decree  of  a  wife  against  her  bus- 
band  for  alimony.  The  court  of  equity  could  not  order  a  refractory  husband 
to  be  attached,  and  the  sheriflT  would  let  him  go,  if  he.  thought  proper;  then, 
if  the  wife  could  not  sue  by  her  next  friend,  who  could?  The  law  provides  no 
other  course.  And,  upon  this  occasion,  I  would  adopt  the  course  of  a  very 
learned  judge,  'if  there  is  no  precedent,  I  will  make  one.'" 

In  Ohio,  a  wife  divorced  a  mensa  et  thoro  may  maintain  ejectment  for  a  lot 
of  land,  the  use  of  which  was  allowed  to  her  as  alimony.  In  Virginia,  it  was 
said,  in  Purcell  «.  Purcell,  4  Hen.  &  M.,  507,  that  the  court  of  chancery  has 
jurisdiction  in  all  cases  of  alimony.  In  Maryland,  the  high  court  of  chancery, 
from  the  earliest  colonial  times,  exercised  the  jurisdiction  to  decree  alimony, 
but  not  to  grant  divorces.  This  was  done  under  the  belief  that  it  belonged  to 
the  high  court  of  chancery,  in  the  absence  of  ecclesiastical  tribunals;  and,  in 
1777,  an  act  of  assembly  provided  that  the  chancellor  shall  and  may  hear  and 
determine  all  causes  for  alimony,  in  as  full  and  ample  a  manner  as  such  causes 
<>ould  be  heard  and  determined  by  the  laws  of  England,  in  the  ecclesiastical 
•courts  there.  Under  that  statute,  alimony  is  granted  to  the  wife  whenever  the 
English  courts  would  be  authorized  to  render  a  divorce  from  bed  and  board ; 
but  the  court  has  no  power  to  extend  the  remedy,  and  decree  a  divorce  also. 

The  inherent  jurisdiction  of  a  court  of  equity  to  decree  alimony  has  also 
l)een  acknowledged  in  Alabama.  In  North  Carolina,  bills  of  equity  by  the 
wife  against  the  husband,  praying  alimony,  were  sustained,  from  an  early  day, 
without  question  as  to  the  lawfulness  of  the  jurisdiction.  Where  such  a  de- 
cree has  been  made,  whether  done  as  an  inherent  power  in  equity  to  grant  a 
decree  for  alimony,  or  as  an  auxiliary  to  enforce  the  payment  of  it  as  an  inci- 
dent of  a  divorce  a  mmsa  et  thoro^  there  are  no  decisions,  either  in  the  English 
or  American  books,  denying  the  wife^s  right  to  sue  her  husband,  for  arrears  of 
alimony  due,  by  her  next  friend.  In  some  of  the  states  she  may  do  so,  with- 
out the  intervention  of  her  next  friend;  but  she  cannot  do  that,  as  has  been 
said  before,  in  the  courts  of  the  United  States  having  equity  jurisdiction. 

We  think,  also,  that  the  cases  which  have  been  cited  in  this  opinion  are  suffi- 
cient to  show,  whatever  may  have  been  the  doubts  in  an  earlier  day,  that  a 
wife  under  a  judicial  sentence  of  separation  from  bed  and  board  is  entitled  to 
make  a  domicile  for  herself,  different  from  that  of  her  husband,  and  that  she 
may  by  her  next  friend  sue  her  husband  for  alimony,  which  he  had  been  de- 
creed to  pay  as  an  incident  to  such  divorce,  or  when  it  has  been  given  after 
such  a  decree  by  a  supplemental  bilL  In  our  best  reflections  we  have  been  un- 
able to  come  to  a  different  result.  The  privileges  allowed  to  a  wife  under  such 
circumstances  rest  upon  the  facts  that  the  separation  is  only  gran  table /^(?p^r 
Swvitiam;  that  the  alimony  commonly  allowed  is  no  more  than  enough  to  give 
her  a  home  and  scanty  maintenance,  almost  always  necessarily  short  of  that 
from  which  her  husband  has  driven  her;  and  that  as  a  consequence  she  should 
be  permitted  to  change  her  domicile,  where  she  may  live  upon  her  narrow 
allowance  with  most  comfort  and  the  least  mortification.  Her  right  to  sue  her 
husband,  by  her  next  friend,  for  alimony  already  decreed,  rests  upon  higher 
considerations,  or  upon  legal  principles  which  have  been  so  well  expressed  by 
Ohief  Justice  Shaw,  as  to  her  right  to  sue  in  the  state  of  Massachusetts,  that 
we  will  use  his  language,  deeming  it  to  be  applicable  in  any  other  state  in  the 
American  Union: 

'*  After  such  a  divorce  the  law  of  this  commonwealth  recognizes  her  right  to 
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acquire  and  hold  property,  to  take  her  own  earnings  to  her  own  use,  for  the 
maintenance  of  herself  and  her  children.  She  is  deprived  of  the  protection, 
and  exempted  from  the  control,  of  her  husband.  She  may,  by  the  decree  of 
the  court  granting  the  divorce,  and  pursuant  to  the  provision  of  the  statute  law 
of  the  commonwealth,  be  charged  with  the  custody,  and,  consequently,  with 
the  support  and  maintenance  of  the  children  of  tbe  marriage.  The  reason, 
therefore,  why  a  wife  cannot  sue  or  be  sued  without  joining  or  being  joined 
with  her  husband  does  not  exist.  The  relation  in  which  the  divorce  a  menaa 
et  thoTo  places  the  parties  opposes  a  joinder.  If  it  were  necessary  to  join  the 
husband  as  plaintiff,  he  might  release  her  rights,  by  which  she  would  be  sub- 
jected to  costs;  if  he  might  be  joined  as  defendant,  he  might  be  made  subject 
to  her  debts;  both  of  which  consequences  are  repugnant  to  the  true  relation  of 
divided  and  separate  interests  in  which  the  law  by  such  a  decree  places  them. 
Whilst  the  law  thus  recognizes  the  right  of  a  woman  so  divorced  to  acquire 
and  take  the  proceeds  of  her  industry  to  her  own  use,  it  recognizes  her  power 
to  make  contracts;  and  if  she  could  not  sue  and  be  sued,  it  would  present  the 
anomalous  case  in  which  the  law  recognizes  a  right  without  affording  a  remedy 
for  vindicating  it,  and  subjects  a  party  to  a  duty  without  lending  its  aid  to 
enforce  it." 

We  do  not  deem  it  necessary  to  show,  further  than  it  has  already  been  done 
in  this  opinion,  that  the  equity  side  of  the  court  was  the  appropriate  tribunal 
for  this  cause.  We  have,  however,  verified  the  correctness  and  applicability  of 
several  of  the  cases  cited  in  his  argument  by  the  counsel  of  the  complainant  to 
sustain  that  point,  and  deem  them  decisive. 

§  909,  A  wmnan  divorced  a  menaa  et  ihoro  in  New  York^  and  a  citizen  of 
that  state  by  the  laws  thereof,  is  competent  to  sue  in  the  circxtit  court  of  another  state, 

Tbe  only  point  remaining  for  our  determination  is  that  which  questions  the 
complainant's  right  to  pursue  her  remedy  in  the  equity  side  of  the  district  court 
of  the  United  States  in  the  state  of  Wisconsin.  The  facts  are,  that  she  married 
the  defendant  in  the  state  of  Xew  York,  the  state  then  of  her  husband's  domi- 
oile;  that  they  lived  there  until  the  decree  of  separation  was  made;  that  she 
has  retained  it  ever  since  as  her  domicile,  but  that  the  defendant,  after  the  de- 
cree of  separation  was  given,  left  her  domicile  in  New  York  for  another  in  the 
state  of  Wisconsin,  in  which  he  says  that  he  has  acquired  a  domicile.  The 
complainant  comes  into  court  in  the  character  of  citizen  of  the  state  of 
New  York.  Mrs.  Earber  is  recognized  to  be  such  by  the  laws  of  that  state, 
and  her  status  as  a  divorced  woman  a  mensa  et  tJwro  by  a  court  of  competent 
jurisdiction  in  New  York,  and  the  rights  of  citizenship  whicb  she  has  under  it 
there,  are  decisive  of  her  right  to  sue  in  the  courts  of  the  United  States,  as  that 
has  been  done  in  this  instance.  The  citizenship  of  the  defendant  is  admitted 
and  claimed  by  him  to  be  in  the  state  of  Wisconsin.  His  voluntary  change  of 
domicile  from  New  York  to  Wisconsin  makes  him  suable  there.  That  might 
have  been  done  in  a  state  court  in  equity  as  well  as  in  the  district  court  of  the 
United  States;  but  she  had  a  right  to  pursue  her  remedy  in  either.  She  has 
chosen  to  do  so  in  a  court  of  the  United  States,  which  has  jurisdiction  over  the 
subject-matter  of  her  claim  to  tbe  same  extent  that  a  court  of  equity  of  a  state 
has,  and  we  think  that  the  court  below  has  not  committed  error  in  sustaining 
its  jurisdiction  over  this  cause,  nor  in  the  decree  which  it  has  made.  We 
affirm  the  decree  of  that  court,  and  direct  a  mandate  to  be  issued  accordingly. 

Taney,  C.  J.,  and  Justices  Daniel  and  Campbell  dissented. 
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Dissenting  opinion  by  Mb.  Justice  Daniel. 

From  several  considerations,  which  to  me  appear  essentially  important,  I  am 
constrained  to  differ  in  opinion  with  the  majority  of  the  court  in  this  case. 

1.  With  respect  to  the  authority  of  the  courts  of  the  United  States  to  adju- 
dicate upon  a  controversy  and  between  parties  such  as  are  presented  by  the 
record  before  us.  Those  courts,  by  the  constitution  and  laws  of  the  United 
States,  are  invested  with  jurisdiction  in  controversies  between  citizens  of  dif- 
ferent states.  In  the  exercise  of  this  jurisdiction,  we  are  forced  to  inquire, 
from  the  facts  disclosed  in  the  cause,  whether,  during  the  existence  of  the  mar- 
riage relation  between  these  parties,  the  husband  and  wife  can  be  regarded  as 
citizens  of  different  states!  Whether,  indeed,  by  any  regular  legal  deduction 
consistent  with  that  relation,  the  wife  can,  as  to  her  civil  or  political  status^  be 
regarded  as  a  citizen  or  person? 

§  910.  Ths  marriage  relation.     Effect  of  divorce  a  menaa  et  ihoro. 

By  Coke  and  Blackstone  it  is  said:  '^  That  by  marriage  the  husband  and  wife 
become  one  person  in  law ;  that  is,  the  very  being  or  legal  existence  of  the 
woman  is  suspended  during  the  marriage,  or  at  least  is  incorporated  or  consoli- 
dated into  that  of  the  husband,  under  whose  wing  and  protection  she  performs 
everything.  Upon  this  principle  of  union  in  husband  and  wife  depend  almost 
all  the  rights,  duties  and  disabilities  that  either  of  them  acquire  by  the  mar- 
riage. For  this  reason,  a  man  cannot  grant  anything  to  his  wife,  nor  enter  into 
a  covenant  with  her,  for  the  grant  would  be  to  suppose  her  separate  existeuce, 
and  to  covenant  with  her  would  be  only  to  covenant  with  himself;  and  there- 
fore it  is  generally  true,  that  all  compacts  made  between  husband  and  wife, 
when  single,  are  voided  by  the  intermarriage."  Co.  Lit.,  112;  Bl.  Com.,  vol.  1, 
p.  442.  So,  too.  Chancellor  Kent  (vol.  2,  p.  128):  "The  legal  effects  of  mar- 
riage are  generally  deducible  from  the  principle  of  the  common  law,  by  which 
the  husband  and  wife  are  regarded  as  one  person,  and  her  legal  existence  and 
authority  in  a  degree  lost  and  suspended  during  the  existence  of  the  matri- 
monial union." 

Such  being  the  undoubted  law  of  marriage,  how  can  it  be  conceived  that 
pending  the  existence  of  this  relation  the  unity  it  creates  can  be  reconciled 
with  separate  and  independent  capacities  in  that  unity,  such  as  belong  to  beings 
wholly  disconnected  and  each  sui  jurist  Now,  the  divorce  a  mensa  et  thoro 
does  not  sever  the  matrimonial  tie;  on  the  contrary,  it  recognizes  and  sustains 
that  tie,  and  the  allowance  of  alimony  arises  from  and  depends  upon  reciprocal 
duties  and  obligations  involved  in  that  connection.  The  wife  can  have  no 
claim  to  alimony  but  as  wife,  and  such  as  arises  from  the  performance  of  her 
duties  as  wife;  the  husband  sustains  no  responsibilities  save  those  which  flow 
from  his  character  and  obligations  as  husband,  presupposing  the  existence  and 
fulfillment  of  conjugal  obligations  on  the  part  of  the  wife.  It  has  been  sug- 
gested that  by  the  regulations  of  some  of  the  states  a  married  woman,  after 
separation,  is  permitted  to  choose  a  residence  in  a  community  or  locality  differ- 
ent from  that  in  which  she  resided  anterior  to  the  separation,  and  different 
from  the  residence  of  the  husband.  It  is  presumed,  however,  that  no  regula- 
tion, express  or  special,  can  be  requisite  in  order  to  create  such  a  permission. 
This  would  seem  to  be  implied  in  the  divorce  itself;  the  purpose  of  which  is, 
that  the  wife  should  no  longer  remain  svh  poteatate  viriy  but  should  be  freed 
from  the  control  which  had  been  abused,  and  should  be  empowered  to  select  a 
residence  and  such  associations  as  would  be  promotive  of  her  safety  and  her 
comfort.     But  whether  expressed  in  the  decree  for  separation,  or  implied  in  the 
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divorce,  such  a  privilege  does  not  destroy  the  marriage  relation;  maoh  less  does 
it  remit  the  parties  to  the  position  in  which  they  stood  before  marriage,  and 
create  or  revive  ante-nuptial,  civil  or  political  rights  in  the  wife.  Both  parties 
remain  subject  to  the  obligations  and  duties  of  husband  and  wife.  Neither 
can  marry  during  the  life-time  of  the  other,  nor  do  any  act  whatsoever  which 
is  a  wrong  upon  the  conjugal  rights  and  obligations  of  either.  From  these 
views  it  seems  to  me  to  follow,  that  a  married  woman  cannot,  during  the  exist- 
ence of  the  matrimonial  relation,  and  during  the  life  of  the  husband  the  wife 
cannot,  be  remitted  to  the  civil  or  political  position  of  2k  feme  soUy  and  cannot 
therefore  become  a  citizen  of  a  state  or  community  different  from  that  of  which 
her  husband  is  a  member. 

§  911*  Functions  of  government  in  reference  to  the  domestic  relations, 

2.  It  is  not  in  accordance  with  the  design  and  operation  of  a  government 
having  its  origin  in  causes  and  necessities,  political,  general  and  external,  that 
it  should  assume  to  regulate  the  domestic  relations  of  society ;  should,  with  a 
kind  of  inquisitorial  authority,  enter  the  habitations  and  even  into  the  cham- 
bers and  nurseries  of  private  families,  and  inquire  into  and  pronounce  upon  the 
morals  and  habits,  and  affections  or  antipathies  of  the  members  of  every  house- 
hold. If  such  functions  are  to  be  exercised  by  the  federal  tribunals,  it  is  im- 
portant to  inquire  by  what  rule  or  system  of  proceeding,  or  according  to  what 
standard,  either  of  ethics  or  police,  they  are  to  be  enforced.  Within  the  range 
subjected  to  the  political,  general  and  uniform  control  of  the  federal  constitu- 
tion, there  are  numerous  commonwealths,  and  within  these  are  ordinances 
much  more  numerous  and  diversified,  for  the  definition  and  enforcement  of  the 
duties  of  their  respective  members.  Now,  to  which  of  these  ordinances,  or  to 
which  of  these  various  systems  of  regulation,  will  the  federal  authorities  resort 
as  a  source  of  jurisdiction  or  as  a  rule  of  decision,  especially  when  it  is  borne 
in  mind  that  it  is  only  between  members  of  different  communities,  persons 
legitimately  subject  to  such  separate  rules  of  obligation  or  policy,  that  the 
tribunals  of  the  federal  government  have  cognizance;  when,  too,  it  is  recol- 
lected that  the  federal  government  is  clothed  with  no  power  to  execute  the 
laws  of  the  states.  The  federal  tribunals  can  have  no  power  to  control  the 
duties  or  the  habits  of  the  different  members  of  private  families  in  their  domestic 
intercourse.  This  power  belongs  exclusively  to  the  particular  communities  of 
which  those  families  form  parts,  and  is  essential  to  the  order  and  to  the  very 
existence  of  such  communities. 

It  has  been  suggested  that  by  the  decree  for  separation  a  mensa  et  thoro,  the 
husband  and  wife  have  become  citizens  of  different  states,  and  that  the  allow- 
ance to  the  wife  is  in  the  nature  of  a  debt,  which,  as  a  citizen  of  a  different 
state,  she  may  enforce  against  the  husband  in  the  federal  courts.  This  sugges- 
tion, to  my  mind,  involves  two  obvious  fallacies.  The  first  is  the  assumption 
that  by  the  decree  the  wife  is  made  a  citizen  at  all,  or  a  person  suijurisj 
whilst  yet  she  is  wife,  still  bound  by  her  conjugal  obligations,  the  faithful  ob- 
servance of  which,  on  her  part,  is  the  foundation  of  her  claim  to  maintenance 
as  wife,  and  which  claim  she  would  forfeit  at  any  time  by  a  violation  of  these 
obligations.  Indeed,  the  form  of  her  application  is  an  acknowledgment  that 
she  is  not  sui  juris^  and  not  released  from  her  conjugal  disabilities  and  obliga- 
tions, for  she  sues  by  prachein  ami. 

The  second  error  in  the  position  before  mentioned  is  shown  by  the  character 
and  objects  of  the  allowance  made  as  alimony  to  a  wife.  This  allowance  is 
not  in  the  nature  of  an  absolute  debt.     It  is  not  unconditional,  but  always  de- 
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pendent  upon  the  personal  merits  and  conduct  of  the  wife  —  merits  and  con- 
duct which  must  exist  and  continue,  in  order  to  constitute  a  valid  claim  to  such 
an  allowance.  This  allowance  might  unquestionably  be  forfeited  upon  proof 
of  criminality  or  misconduct  of  the  wife,  who  would  not  be  permitted  to  en- 
force the  payment  of  that  to  whiph  it  should  be  shown  she  had  lost  all  just 
claim;  and  this  inhibition,  it  is  presumed,  might  embrace  as  well  a  portion  of 
that  allowance  at  any  time  in  arrears,  as  its  demand  in  future.  The  essential 
character,  then,  of  this  allowance,  viz.,  its  being  always  conditional  and  de- 
pendent, both  for  its  origin  and  continuation,  upon  the  circumstances  which 
produced  or  justified  it,  is  demonstrative  of  the  propriety  and  the  necessity  of 
submitting  it  to  the  control  of  that  authority  whose  province  it  was  to  judge 
of  'those  circumstances.  That  authority  can  exist  nowhere  but  with  the  power 
and  the  right  to  control  the  private  and  domestic  relations  of  life.  The  federal 
government  has  no  such  power;  it  has  no  commission  of  censor  morum  over 
the  several  states  and  their  people. 

§  91 2.  The  federal  courts  cannot  take  cognizance  of  cases  of  alimony. 

But,  irrespective  of  the  disability  of  the  wife  as  a  party,  I  hold  that  the 
courts  of  the  United  States,  as  courts  of  chancery^  cannot  take  cognizance  of 
oases  of  alimony.  It  has  been  repeatedly  ruled  by  this  court,  that  the  jurisdic- 
tion and  practice  in  the  courts  of  the  United  States  in  equity  are  not  to  be 
governed  by  the  practice  in  the  state  courts,  but  that  they  are  to  be  appre- 
hended and  exercised  according  to  the  principles  of  equity,  as  distinguished  and 
defined  in  that  country  from  which  we  derived  our  knowledge  of  those  prin- 
ciples. Such  is  the  law  as  announced  in  the  cases  of  Robinson  v.  Campbell,  3 
Wheat.,  212;  of  The  United  States  v.  Howland,  4  Wheat.,  108;  of  Boyle  v. 
Zaoharie,  6  Pet.,  648.  It  is  repeated  in  the  cases  of  Story  v.  Livingston,  13 
Pet.,  359,  and  of  Gaines  u  Relf,  15  Pet.,  9.  Now  it  is  well  known  that  the 
court  of  chancery  in  England  does  not  take  cognizance  of  the  subject  of  ali- 
mony, but  that  this  is  one  of  the  subjects  within  the  cognizance  of  the  eccle- 
siastical court,  within  whose  peculiar  jurisdiction  marriage  and  divorce  are 
comprised.  Of  these  matters,  the  court  of  chancery  in  England  claims  no  cog- 
nizance. Upon  questions  of  settlement  or  of  contract  connected  with  mar- 
riages, the  court  of  chancery  will  undertake  the  enforcement  of  such  contracts, 
but  does  not  decree  alimony  as  such,  and  independently  of  such  contracts. 

In  Roper  on  the  Law  of  Baron  and  Feme  (vol.  2,  p.  307),  it  is  stated  that 
Lord  Loughborough,  in  a  case  in  1  Ves.  Jr.,  195,  is  reported  to  have  said,  that 
if  a  wife  applied  to  the  court  of  chancery  upon  a  suppUcavit  for  security  of 
the  peace  against  her  husband,  and  it  was  necessary  that  she  should  live  apart 
as  incidental  to  that,  the  chancellor  will  allow  her  separate  maintenance.  That 
this  passage  has  been  quoted  by  Sir  William  Grant  in  10  Yes.,  397,  and  that 
the  same  opinion  was  advanced  in  the  case  of  Lambert  v.  Lambert,  2  Brown's 
Parliamentary  Cases,  p.  26.  "But,"  continues  this  writer,  "there  seems  to  be 
no  reported  instance  of  such  a  jurisdiction,  and  it  would  be  inconsistent  with 
the  object  and  form  of  the  writ  of  suppUcavit;  "  and  he  concludes  with  the 
position  that  "the  wife  can  only  obtain  a  separate  maintenance  in  the  ecclesi- 
astical courts  where  alimony  is  decreed  to  be  paid  during  the  pendency  of  any 
suit  between  husband  and  wife,  and  after  its  termination,  if  it  ends  in  a  sen- 
tence of  separation  on  the  ground  of  the  husband's  misconduct." 

From  the  above  views,  it  would  seem  to  follow,  inevitably,  that  as  the  juris- 
diction of  the  chancery  in  England  does  not  extend  to  or  embrace  the  subjects 
of  divorce  and  alimony,  and  as  the  jurisdiction  of  the  courts  of  the  United 
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States  in  chancery  is  bounded  by  that  of  the  chancery  in  England,  all  power 
or  cognizance  with  respect  to  those  sabjects  by  the  courts  of  the  United  States 
in  chancery  is  equally  excluded. 

It  has  been  said  that,  there  being  no  ecclesiastical  court  in  the  United  States, 
many  of  the  states  have  assumed  jurisdiction  over  the  subjects  of  divorce  and 
alimony,  through  the  agency  of  their  courts  of  equity.  The  answer  to  this 
fl^gfi^^^ion  is,  first,  that  it  concedes  the  distinction  between  the  character  and 
powers  of  these  different  tribunals.  In  the  next  place,  it  may  have  been  that 
the  jurisdiction  exercised  by  the  state  courts  may  have  been  conferred  by  ex- 
press legislative  grant ;  or  it  may  have  been  assumed  by  those  tribunals,  and 
acquiesced  in  from  considerations  of  convenience,  or  from  mere  toleration ; 
but  whether  expressly  conferred  upon  the  state  courts,  or  tacitly  assumed  by 
them,  their  example  and  practice  cannot  be  recognized  as  sources  of  authority  by 
the  courts  of  the  United  States.  The  origin  and  the  extent  of  their  jurisdiction 
must  be  sought  in  the  laws  of  the  United  States,  and  in  the  settled  rules  and 
principles  by  which  those  laws  have  bound  them. 

POND  t;.  VERMONT  VALLEY  RAILROAD  COMPANY, 
(arcuit  Court  for  Vermont:  12  Blatchford,  280-296.     1874.) 

Opinion  by  Woodruff,  J. 

Statekent  of  Facts. —  The  bill  of  complaint  herein  was  filed  by  William  P. 
Burrall  (now  lately  deceased)  and  the  other  complainants,  citizens  and  residents 
of  the  state  of  Connecticut,  as  stockholders  in  the  Vermont  Valley  Bailroad 
Company,  a  corporation  created  and  organized  by  or  under  the  laws  of  the 
state  of  Vermont.  The  bill  seeks  to  restrain  the  execution  of  a  lease  of  the 
railroad  of  the  said  corporation  for  twenty  years  from  the  Ist  of  June,  1875, 
to  the  Rutland  Bailroad  Company  (also  a  defendant),  and  to  cancel  such  lease, 
if  any  have  been  executed  (as  is  claimed  and  pretended),  by  the  officers  (Page,  as 
president,  and  Williams,  as  treasurer)  of  the  said  Vermont  Valley  Railroad 
Company,  or  persons  claiming  to  be  such  officers,  and  acting  as  such  in  the 
management  thereof.  This  relief  is  sought  upon  various  grounds,  especially 
that  such  a  lease  is  contrary  to  the  expressed  will  of  a  majority  of  the  stock- 
holders; that  it  is  in  disregard  of  the  rights  and  interests  of  all  who  are  stock- 
holders of  that  corporation  only,  and  a  fraud  upon  such  rights;  that  the 
persons  proposing  and  threatening  to  make  such  lease  are  former  directors  of 
the  said  corporation,  claiming  to  hold  over  after  the  expiration  of  the  term  of 
office  for  which  they  were  elected,  and,  being  in  the  actual  possession  of  the 
seal,  books,  papers  and  money  of  the  corporation,  and  so  having  apparent  con- 
trol and  management  of  its  affairs,  are,  in  fact,  largely  interested  in  the  said 
Rutland  Railroad  Company,  and  officers  thereof,  and  are  thereby  induced  to 
sacrifice  the  interests  of  the  Vermont  Valley  Railroad  Company  to  those  of 
the  Rutland  Railroad  Company  and  of  the  Central  Vermont  Railroad  Com- 
pany (another  defendant),  with  whom  they  are  conspiring,  to  the  prejudice  of 
the  stockholders  of  the  Vermont  Valley  Railroad  Company,  to  defeat  their 
will  and  destroy  their  interests;  and  that  so  the  acts  of  these  pretended  officers 
and  directors  are  practically  the  transfer  of  valuable  interests  to  themselves,  in 
fraud  of  the  stockholders  last  mentioned,  and,  so  far  as  they  can  be  deemed  to 
have  power  to  bind  the  Vermont  Valley  Railroad  Company,  in  breach  of  trust. 
Their  breach  of  trust  is  further  alleged,  in  refusing  to  call  a  meeting  of  stock- 
holders to  elect  directors,  as  by  the  charter  they  are  bound  to  do,  and  thereby 
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expose  the  corporation  to  a  forfeiture  of  the  charter  aader  the  laws  of  Yer- 
moQt. 

Various  other  details  are  given  in  the  bill,  tending  to  show  gross  misconduct 
on  the  part  of  the  defendants  who  are  made  such  as  directors  or  pretended  di- 
rectors of  the  said  corporation,  and  whose  acts  are  sought  to  be  restrained. 
To  show  still  further  the  illegality  of  the  conduct  of  these  defendants,  former 
directors,  and  still  acting  as  such,  claiming  to  hold  over,  as  before  stated,  and 
proposing  and  threatening  to  make  the  lease  aforesaid,  the  bill  also  alleges  that, 
before  the  period  arrived  at  which  the  annual  meeting  of  directors  of  the  said 
corporation  should  regularly  be  held,  and  while  they  were  in  office  under  their 
prior  election,  the  said  defendants,  by  formal  vote,  forbade  their  officers  from 
calling  a  meeting  of  the  stockholders  without  their  express  direction,  and 
further  voted  that  the  next  annual  meeting  for  the  election  of  directors,  which 
should  regularly  be  held  in  June,  1873,  should  not  be  called  until  such  day 
in  December,  1873,  as  should  be  thereafter  designated  by  them,  and  they  there- 
after designated  no  day  for  that  purpose,  thus  defeating,  or  attempting  to 
defeat,  the  right  of  stockholders  to  choose  the  directors  and  managers  of  their 
property,  and  perpetuate  their  own  control  of  the  affairs  of  the  corporation, 
against  the  will  of  the  stockholders,  and  with  design  to  wrongfully  and  ille- 
gally execute  the  lease  aforesaid  of  the  property  of  the  company,  against  the 
will  and  the  interests  of  the  stockholders  of  the  corporation ;  and  that,  in  an 
endeavor  to  defeat  such  mismanagement,  a  majority  of  the  stockholders  pro- 
cured the  president,  notwithstanding  the  vote  of  such  directors,  to  call  a  meet- 
ing of  stockholders  for  an  election  of  directors,  which  meeting  of  stockholders 
was  held,  and  a  new  board  of  directors  was  chosen  at  such  meeting,  but  the 
said  former  directors  deny  the  validity  of  such  election,  still  retain  possession 
and  management  of  the  affairs  of  the  corporation,  and  persist  in  their  deter- 
mination to  execute  such  lease. 

Other  particulars  are  stated  in  the  bill,  but  this  is  probably  sufficient  to  in- 
dicate the  nature  of  the  subject  of  complaint  and  grievance.  The  bill  then 
alleges  that  the  new  board  of  directors,  whom  the  complainants  aver  to  be 
the  legal  board  of  directors  of  the  corporation,  have  been  applied  to  by  the 
complainants,  and  have  been  requested  by  them,  by  suit  or  otherwise,  to  pre- 
vent the  execution  of  the  said  lease,  and  to  procure  the  cancellation  thereof,  if 
any  has  been  executed,  and  to  prevent  the  transfer  or  other  wrongful  disposi- 
tion of  the  road  and  property  of  the  company,  as  threatened  and  intended  by 
the  said  former  directors  so  claiming  to  hold  over  as  aforesaid,  and  to  take 
measures,  by  suit  or  otherwise,  to  recover  possession  of  the  said  road  and  prop- 
erty, in  accordance  with  the  right  of  the  said^Vermont  Valley  Railroad  Company 
thereto;  but  that,  although  the  said  newly  elected  board  of  directors  concur 
with  the  complainants  in  their  views,  and  admit  that  any  such  lease  which  may 
have  been  executed  is  invalid,  and  ought  to  be  canceled,  and  that  the  execution 
of  a  lease,  as  threatened  and  attempted,  would  be  wrongful,  and  in  violation 
of  the  legal  rights  of  said  Vermont  Valley  Railroad  Company,  and  of  the 
complainants  and  the  other  stockholders  thereof,  yet  said  board  of  directors, 
in  violation  of  their  duty  as  such,  in  answer  to  said  requests  of  the  complain- 
ants, wholly  decline  to  act  in  accordance  therewith,  or  with  either  of  them,  and 
say  that,  in  consideration  of  the  many  obstacles  in  the  way  of  obtaining  in  the 
state  courts  the  relief  aforesaid,  they  decline  and  refuse  to  take  any  further 
proceedings,  by  suit  or  otherwise,  to  protect  the  property  of  said  company,  or 
the  interests  of  the  stockhuiders  thereof,  from  the  wrongs  and  threatened 
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wrongs  in  the  said  bill  of  complaint  set  forth.  The  prayer  of  the  bill  is,  that 
the  said  pretended  lease  claimed  to  have  been  execated  may,  if  in  existence, 
be  decreed  to  be  given  ap  and  canceled;  and  that  the  defendants  Page,  Butler, 
Chase,  Pront^  Williams,  Slate,  and  the  Vermont  Yalley  Kailroad  Company  be 
enjoined  from  executing,  or  causing  to  be  executed,  any  lease  of  the  said  rail- 
road, unless  authorized  by  a  legal  vote  of  the  stockholders;  that  the  persons 
last  named  be  required  to  surrender  the  property  to  the  said  railroad  company 
or  to  a  receiver,  and  give  up  the  books,  papers,  common  seal  and  money  of  the 
company,  either  to  the  said  newly  elected  board  of  directors  or  to  a  receiver; 
and  that  a  receiver  be  apj)ointed,  and  for  such  other  and  further  relief  as  to 
equity  and  good  conscience  may  "obtain.'* 

The  defendants  to  this  bill,  sought  to  be  enjoined  as  last  mentioned,  are 
members  of  the  said  former  board  of  directors,  alleged  to  illegally  hold  over 
in  possession,  and  claiming  and  threatening  as  above  stated,  and  are  Peter 
Butler  and  Greorge  B.  Chase,  citizens  of  Massachusetts,  and  John  B.  Page,  John 
Front,  James  H.  Williams  and  George  Slate,  citizens  of  Yermont.  Gouver- 
neur  Morris,  a  citizen  of  New  York,  is  also  made  a  defendant,  he  being  a  mem* 
ber  of  both  boards,  and  alleged  to  have  dissented  from  the  action  and  proposed 
action  of  such  former  board.  The  defendants  who  are  alleged  to  constitute 
the  said  newly  elected  and  legal  directors,  but  who  refuse  to  institute  proceed- 
ings for  the  protection  of  the  stockholders,  are  Silas  M.  Waite,  William  H. 
Rockwell,  Junior,  Frederick  A.  Nash  and  Frederick  Billings,  citizens  of  the 
state  of  Yermont,  and  Daniel  L.  Harris,  a  citizen  of  the  state  of  Massachusetts. 

To  this  bill  the  defendant  John  Prout  interposed  a  plea  to  the  jurisdiction  of 
the  court.  The  averments  therein  are,  that  the  defendants  the  Yermont  Yal- 
ley Eailroad  Company,  and  the  defendants  John  B.  Page,  James  H.  Williams 
and  George  Slate,  are  citizens  of  Yermont;  that  Silas  M.  Waite,  William  H. 
Rockwell,  Frederick  A.  Nash  and  Frederick  Billings,  named  defendants,  are 
also  citizens  of  Yermont,  and  their  respective  rights  and  interests  in  the  subject 
of  controversy,  and  embraced  in  said  bill,  are  identical  with,  and  the  same  as, 
those  of  the  said  complainants,  and  they  seek  the  same  relief  and  decree  in 
said  proceeding  as  the  said  complainants,  and  were  made  defendants  in  said 
bill  for  the  purpose  of  giving  this  court  a  colorable  and  false  jurisdiction  of 
said  bill  and  the  parties  aforesaid,  when,  in  truth  and  in  fact,  the  said  Waite, 
Rockwell,  Nash  and  Billings,  as  well  as  said  Morris  and  Harris,  are  complain- 
ants in  said  bill,  and  aiding  in  the  prosecution  thereof.  This  plea  the  com- 
plainants set  down  for  argument,  without  any  replication  thereto,  and  they 
are,  therefore,  to  be  taken  to  admit  all  material  and  issuable  facts  stated  therein. 

The  defendant  John  B.  Page,  after  appearing  and  answering  the  bill  of 
complaint,  made  a  motion  to  dismiss  the  suit  upon  the  ground  that  this  court 
has  no  jurisdiction,  in  substance  repeating  the  plea  of  the  defendant  Prout,  and 
alleging  that  some  of  the  defendants  conspired  and  confederated  with  the 
complainants  for  the  fraudulent  purpose  of  giving  this  court  a  false  jurisdiction 
of  said  bill  or  cause,  and  that  such  last  named  defendants  were  made  defend- 
ants for  the  purposes  of  jurisdiction,  without  reference  to  their  real  relation,  as 
parties,  to  the  said  bill  and  the  subject-matter  thereof,  and  that  the  refusal  of 
the  so-called  new  board  of  directors  to  bring  suit  was  only  for  the  purpose  of 
giving  the  court  jurisdiction,  and  is  a  fraud  upon  the  court  In  support  of  this 
mpiion  the  said  Page  examined  witnesses,  and  their  affidavits,  claimed  to 
establish  these  grounds  of  the  motion,  are  produced.. 

The  case  was  heard  both  upon  the  plea  and  upon  the  motion;  and,  on  the 
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argument,  it  was  also  urged  that  the  want  of  jurisdiction  was  apparent  upon 
the  face  of  the  bill  of  complaint,  inasmuch  as  it  appears  thereby  that  some  of 
the  defendants  are  not  citizens  of  the  state  in  which  the  suit  is  brought,  the 
defendants  Butler,  Chase  and  Harris  being  citizens  of  the  state  of  Massachu- 
setts, and  the  defendant  Morris  being  a  citizen  of  the  state  of  New  York. 

It  is  not  insisted,  and  cannot  be  successfully  claimed,  that  the  matters  com- 
plained of  herein  are  not  of  equity  cognizance;  or  that  a  court  having  general 
jurisdiction  in  equity  has  no  jurisdiction,  at  the  instance  of  stockholders,  to 
restrain  a  corporation  or  those  engaged  in  the  control  and  management  of  its 
affairs,  from  acts  tending  to  the  destruction  of  its  franchises,  or  violations  of 
the  charter,  and  from  misuse  or  misappropriation  of  the  corporate  powers  or 
property,  or  other  acts  prejudicial  to  the  stockholders,  amounting  to  a  breach 
of  trust  on  the  part  of  the  managers.  Dodge  v.  Woolsey,  18  How.,  331  (Coep., 
§§  565-73),  and  numerous  cases  cited  in  the  opinion  in  that  case;  and  see  Bacon 
V.  Robertson,  18  How.,  480,  488;  Smith  v.  Swormstedt,  16  How.,  288.  The 
questions  here  do  not,  therefore,  pertain  to  the  general  jurisdiction  of  courts  of 
equity,  but  to  the  question  whether  the  jurisdiction  of  the  circuit  court  of  the 
United  States  is  so  limited  that,  for  other  reasons  than  the  nature  of  the  con- 
troversy, it  has  no  jurisdiction  of  this  cause. 

It  is  true  that  counsel  insisted  that  the  suit  was,  in  part  at  least,  to  determine 
which  of  two  boards  of  directors  of  the  Vermont  Valley  Railroad  Company  is 
the  legally  elected  board  of  directors,  and  entitled  to  the  management  of  its 
affairs.  That,  however,  is  not  the  object  of  the  bill;  it  is  not  the  relief  prayed, 
and,  although  it  may  not  be  possible  to  do  all  that  is  prayed  for,  without  incident- 
ally considering  that  question,  such  consideration  would  only  be  incidental,  and 
it  is  not  even  essential  to  the  determination  of  the  principal  question,  whether 
the  defendants  who  constitute  the  former  board  of  directors,  and  the  two  cor- 
porations who  are  made  defendants,  shall  be  permitted  to  carry  out  the  alleged 
scheme  to  give  a  lease  of  the  Vermont  Valley  Railroad  for  twenty  years,  under 
the  circumstances  alleged  in  the  bill  of  complaint.  To  justify  interference  by 
stockholders  by  a  suit  to  restrain  a  wrong  threatened,  or  to  obtain  redress  for  the 
corporation,  it  is  necessary  that  it  should  appear  that  the  directors  of  the  corpo- 
ration are  either  themselves  the  wrong-doers,  or  that  they  refuse  to  prosecute  for 
that  purpose;  and  in  the  last  named  case  such  averment  involves  refusal  by  the 
legal  board  of  directors;  and  where,  as  in  this  case,  one  set  of  defendants  are 
alleged  to  be  in  the  commission  of  the  wrong,  and  there  be  another  set  who 
claim  to  be  the  legal  directors,  who,  nevertheless,  refuse  to  prosecute  for  the 
redress  or  protection  of  the  rights  of  the  stockholders,  the  averment  that  the 
last  named  are,  in  fact,  the  legal  directors  does  not,  even  if  incidentally  neces- 
sary, change  the  nature  of  the  controversy.  The  wrong  threatened  or  com- 
mitted, and  the  prevention  or  redress  of  the  wrong,  are  still  the  principal 
subjects  of  the  controversy,  and  within  the  jurisdiction  of  a  court  of  equity. 
I  repeat,  therefore,  that  the  question  here  is,  whether,  for  reasons  other  than 
the  nature  of  the  controversy,  the  jurisdiction  of  the  circuit  court  of  the  United 
Slates  does  or  does  not  embrace  this  case. 

§  913.  It  is  7ioi  fatal  to  federal  jurisdictian  that  it  appears  on  the  faoe  of  the 
bill  that  one  of  the  defendants  is  a  citizen  of  a  third  state, 

L  Is  it  fatal  to  the  jurisdiction  that  it  appears  on  the  face  of  the  bill,  that, 
while  some  of  the  defendants  are  citizens  of  the  state  of  Vermont,  others  of 
them  are  citizens  of  the  state  of  Massachusetts,  and  one  a  citizen  of  the  state 
of  New  York?    Two  clauses  of  the  judiciary  act  of  1789  (1  U.  S.  Stat,  at 
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Large,  78,  §  11)  are  relied  upon  to  show  that  the  oircait  court  has  no  jurisdic- 
tion of  such  a  case,  such  jurisdiction  being  confined  to  cases  in  which  jurisdic- 
tion is  affirmatively  conferred  by  statute — firsts  the  clause  which  gives 
jurisdiction  when  ^'the  suit  is  between  a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state;"  and  second^  the  clause  of  the  same 
section  which  declares,  in  substance,  that  no  civil  suit  shall  be  brought  against 
any  inhabitant  of  the  United  States  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  the  service  of  the 
writ. 

The  question  whether,  where  ^he  suit  was,  in  fact,  against  a  citizen  of  the 
state  in  which  the  suit  is  brought,  and  by  a  citizen  of  another  state,  and  for  a 
matter  pro'perly  cognizable  by  the  circuit  court,  its  jurisdiction  of  the  action 
failed  if  a  party  having  an  interest  in  the  subject,  making  him  a  necessary 
party,  resided  in  still  another  state,  was,  under  the  act  of  1789,  one  of  much  in- 
terest. Confessedly  the  constitution  of  the  United  States  did  not  require  such 
a  limitation  of  the  jurisdiction.  Cases  might  often  arise  in  which  it  was  of 
the  utmost  importance  to  citizens  of  one  state  to  bring  suit  in  the  United 
States  court  in  another  state,  where  the  matter  in  controversy  arose  or  the 
property  or  fund  in  question  was  situated,  and  where  the  principal  defendants 
resided.  When*  such  a  suit  was  brought  against  the  defendants  residing  in  the 
state  where  it  was  brought,  was  there  a  want  of  jurisdiction  of  the  action 
itself  if  it  appeared  that  some  other  person,  citizen  of  a  third  state,  was  a 
necessary  party?  I  think  not.  The  court  might  not  be  competent  to  make  a 
decree  in  the  absence  of  such  party,  but  that  would  be,  not  because  the  court 
was  not  competent  to  take  jurisdiction  of  the  action,  but  because  it  had  not 
jurisdiction  of  all  the  parties  to  the  action  which  were  necessary  before  the 
court  could  act  upon  the  subject  in  controversy.  The  two  clauses  in  the  act  of 
1789,  read  together,  show  precisely  what  congress  intended.  There  nuist  be  a 
suit  between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state.  If  a  citizen  of  a  third  state  is  a  necessary  party,  you  cannot 
compel  his  appearance  by  serving  him  with  process  unless  he  is  found  in  the 
district  where  the  suit  is  pending,  or  unless  he  waives  his  privilege  and  volun- 
tarily appears.  The  supposed  defect  of  jurisdiction  in  such  case  pertains  to 
jurisdiction  of  the  person  and  not  to  jurisdiction  of  the  action;  and  it  is  not 
for  a  citizen  of  Vermont,  who  is  rightly  proceeded  against,  to  say  that  the 
court  has  no  jurisdiction  of  the  action  because  another  person,  who  is  de- 
fendant with  him,  but  who  appears  and  answers  to  the  merits  without  objec- 
tion, resides  in  some  other  state.  The  object  of  the  apparent  limitation  was 
not  to  prevent  a  citizen  of  Vermont  (properly  sued  in  his  own  district)  from 
having  a  citizen  of  some  other  state  joined  with  him  as  defendant;  but,  so  far 
as  defendants  were  included,  it  was  to  protect  citizens  from  being  sued  out  of 
the  district  in  which  they  reside  or  are  found  to  be  served.  It  does  not  prevent 
their  voluntarily  appearing  and  submitting  to  the  jurisdiction  in  such  a  case. 

I  am  aware  that  in  numerous  cases  cited  by  counsel  on  the  argument,  obser- 
vations are  made,  by  analogy  at  least,  in  conflict  with  this  view  of  the  proper 
oonstruction  of  the  act  of  1789.  See  Straw  bridge  v.  Curtiss,  3  Cranch,  267 
(§  881,  iiupra)\  New  Orleans  v.  Winter,  1  Wheat.,  91  (§  900,  supra)\  Cameron 
V.  McRoberts,  3  Wheat.,  691;  ConoUy  v,  Taylor,  2  Pet.,  664  (§  899,  supra);  R. 
E.  Bank  v.  Slocomb,  U  Pet.,  60;  Ohio  &  Miss.  R.  Co.  v,  Wheeler,  1  Black, 
286  (g§  1361-52,  infra);  Wood  t;.  Davis,  18  How.,  467;  McDonald  v.  Smalley, 
1  Pet.,  620  (§§  1219-20,  infra);  Scott  v.  Sandford,  19  How.,  393;  Coal  Co.  v. 
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Blatchford,  11  Wall.,  172  (§§  897,  898,  supra);  Sewing  Machine  Companies* 
Case,  18  Wall.,  553.  .  Bat  no  decision  of  the  sapreme  court  was  cited,  and  I 
have  found  none,  holding  the  precise  point  that,  when  the  suit  is  brought  in 
one  state  where  defendants  therein  reside,  and  another  defendant  living  in 
another  state  appears  and  answers  without  objection,  such  first  named  defend- 
ants can  object  that  the  court  has,  on  that  ground,  no  jurisdiction.  On  the 
contrary,  the  view  which  I  have  given  of  the  true  construction  of  the  act  of 
1789  is  affirmed  by  Chief  Justice  Marshall,  and  acted  upon  by  the  supreme 
court  of  the  United  States  in  Russell  v.  Clark,  7  Cranch,  69,  where  the  com- 
plainant lived  in  South  Carolina  and  brought  suit  in  Ehode  Island  in  the  cir- 
cuit court  of  the  United  States,  against  citizens  of  Rhode  Island.  That  court 
dismissed  the  bill.  The  supreme  court  held  certain  assignees  or  trustees, 
residing  in  the  state  of  New  York,  necessary  parties  to  the  suit,  but  reversed 
the  judgment  of  the  circuit  court,  and  remanded  the  case  to  give  the  complain- 
ants the  benefit  of  the  possible  willingness  of  those  assignees  or  trustees  to  come 
in  as  parties  and  waive  their  privilege,  and  give  the  court  jurisdiction  of  their 
persons,  which  alone  was  deemed  requisite  to  the  complete  jurisdiction  of  the 
court  over  the  whole  matter.  "  It  is  possi  ble,"  says  the  opinion,  "  that  they  may 
consent  to  make  themselves  parties  in  this  cause;"  and  the  court  reversed  the 
decree  and  remanded  the  cause,  with  leave  to  the  complainant  to  make  them 
parties.  The  distinguished  chief  justice  and  his  associates  were  not  ignorant 
of  the  distinction  between  jurisdiction  of  the  person  and  jurisdiction  of  the 
action,  or  of  the  rule  that  a  party  may  waive  objection  to  jurisdiction  of  his 
person,  but  that  consent  cannot  confer  jurisdiction  of  the  action  itself.  The 
court  would  not  have  remanded  that  cause  when  the  immediate  and  direct  effect 
of  making  those  citizens  of  New  York  defendants  would  be  to  defeat  the  juris- 
diction of  the  court.  That  case,  therefore,  is  a  direct  decision  of  the  supreme 
court  in  support  of  the  views  above  expressed. 

But  whatever  doubt  maybe  supposed  to  arise  on  this  point  out  of  the  observa- 
tions found  in  other  cases  in  some  degree  analogous,  the  construction  given  by 
the  supreme  court  to  the  act  of  February  28,  1839  (5  U.  S.  Stat,  at  Large,  321, 
§  1),  is  conclusive  in  support  of  the  jurisdiction  of  the  court  in  such  case.  In 
Jones  V.  Andrews,  10  Wall.,  827  (§§  888-886,  supra),  the  bill  was  filed  by  a  citi- 
zen of  Georgia  in  the  circuit  court  of  the  United  States  for  West  Tennessee, 
against  citizens  of  Tennessee  and  a  citizen  of  New  York.  The  latter  was  not 
only  a  necessary  party,  but  in  interest  he  was  the  principal  party  to  be  affected 
by  the  relief  sought.  The  circuit  court  dismissed  the  bill  for  want  of  jurisdic- 
tion upon  grounds  like  those  urged  in  this  case.  The  supreme  court  reversed 
the  decree.  In  the  opinion  of  the  court  by  Mr.  Justice  Bradley,  it  is  said: 
"The  act  of  February  28,  1889,  by  implication,  confers  jurisdiction  over  non- 
residents of  the  district  where  the  suit  is  brought,  if  they  voluntarily  appear 
therein.  The  suit  can  proceed  against  them  if  they  voluntarily  appear,  or 
without  them  if  they  are  not  necessary  parties.  ...  In  this  case,  Andrews 
was  a  necessary  party,  and  he  was  not  a  resident  of  the  district  and  was  not 
served  with  process,  but  he  did  voluntarily  appear.  .  .  .  After  this,  the 
question  of  jurisdiction  over  the  person  was  at  an  end,  and  the  decree  of  the 
circuit  court  dismissing  the  bill  for  want  of  jurisdiction  must  be  reversed." 
This  decision  meets  the  precise  point  raised  by  the  defendants  Prout  and  Page, 
that,  upon  the  face  of  the  bill,  the  court  has  no  jurisdiction,  because  some  of 
the  persons  made  defendants  do  not  reside  in  the  district  of  Yermont,  and 
establishes  that,  if  the  court  has  obtained  or  shall  obtain  due  jurisdiction  of 
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their  persons,  the  jurisdiction  of  the  court  cannot  be  questioned  on  the  ground 
so  objected.  Some  of  these  defendants  have  appeared  and  answered  to  the 
merits,  and  the  other  may  do  so  if  he  sees  fit,  if  he  has  not  already  appeared. 

§  914.  In  a  suit  by  stockholders  against  the  company ^  it  is  not  a  sufficient  plea 
thcU.  some  of  tiie  defendants  have  the  sams  interests  with  complainants^  provided 
that  the  court  has  a  real  ground  of  jurisdiction  against  those  defendants, 

2.  I  come,  next,  to  consider  the  case  upon  the  plea  of  the  defendant  Prout. 
No  facts  alleged  in  that  plea  show  want  of  jurisdiction.  Undoubtedly,  mate- 
rial and  issuable  facts  averred  In  a  plea,  when  the  complainant  sets  the  case 
down  for  a  hearing  on  the  bill  and  plea,  are  to  be  taken  as  admitted.  The  facts 
averred  in  this  plea  are,  that  certain  of  the  defendants  are  residents  of  the  state 
in  which  the  suit  is  brought;  that  their  respective  rights  and  interests  in  the 
subject  of  controversy  embraced  in  the  bill  are  identical  and  the  same  as  those 
of  the  complainants,  and  they  seek  the  same  relief  and  decree,  and  they  were 
made  defendants  for  the  purpose  of  giving  this  court  a  colorable  and  false 
jurisdiction,  and  that  in  fact  they  are  complainants  in  said  bill,  and  aiding  in 
the  prosecution  thereof.  Divesting  these  averments  of  what  is  false  and  incon- 
sistent, in  the  terms  used,  with  the  plea  itself,  namely,  that  those  defendants 
**seek  the  same  relief,''  etc.,  and  that  those  defendants  "are,  in  fact,  complain- 
ants," and  giving  to  these  loose  and  inconsistent  averments  their  only  proper 
meaning,  the  plea  amounts  to  this  —  the  defendants  named  have  the  same  in- 
terest as  the  complainants;  they  wish  that  the  relief  sought  may  be  granted; 
they  are  aiding  in  the  prosecution  of  the  suit,  and  they  are  made  defendants 
for  the  purpose  of  giving  the  court  jurisdiction.  If,  notwithstanding  the  facts 
stated,  the  court  has  jurisdiction,  then  it  is  to  no  useful  purpose  that  the  de- 
fendant Prout  calls  it,  in  the  plea,  false  and  colorable.  The  jurisdiction  is  real, 
if  it  exists. 

The  defendants  named  are  made  defendants  not  by  reason  of  their  interest 
in  the  railroad  company  as  stockholders,  but  by  reason  of  their  alleged  official 
character  as  directors,  refusing  to  perform  their  duty  by  bringing  suit  to  redress 
or  prevent  the  wrong  done  or  threatened.  The  plea  in  no  wise  denies  such 
refusal,  nor  states  any  fact  in  avoidance  of  the  right  of  a  stockholder  to  prose- 
cute where  those  whose  duty  it  is  to  protect  the  corporation  and  its  stockholders 
refuse;  and,  certainly,  it  cannot  prevent  or  defeat  the  right  of  the  complain- 
ants to  sue,  if  it  be  true  that  such  directors  refused  to  bring  suit  in  order  ^ 
drive  the  complainants  to  bring  suit  themselves  for  their  own  protection,  which, 
however,  is  not  averred  in  the  plea.  If  the  grounds  of  jurisdiction  exist,  the 
motives  which  led  thereto  are  not  material.  This  is  illustrated  by  the  removal 
of  a  citizen  from  one  state  to  another.  If  such  apparent  change  of  residence 
or  citizenship  is  apparent  only,  and  there  has  been,  in  fact,  no  change  of  resi- 
dence, but  only  a  transfer  of  apparent  residence,  animo  revertendi^  to  give 
color  of  jurisdiction  in  a  suit  in  the  state  of  actual  residence,  it  may  not  avail; 
but,  where  there  is  an  actual  change  of  residence  and  citizenship  before  suit 
brought,  the  motive  to  such  change  is  not  material,  even  if  it  was  a  desire  to 
give  capacity  to  sue  in  the  courts  of  Che  United  States.  So,  also,  those  defend- 
ants, upon  such  refusal  by  them  to  prosecute,  were  necessarily  made  defend- 
ants. Without  that,  the  complainants,  as  mere  stockholders,  could  not  sue  at 
all  in  any  court,  for  a  cause  of  action  arising  out  of  such  refusal.  With  that, 
the  complainants  have  the  right  to  sue  in  any  court  having  jurisdiction.  If 
they  desired  to  come  into  the  federal  court,  they  had  the  right  to  do  so,  not- 

447 


§914.  COUKTS.— JURISDICTION  OF  THE  CIRCUIT  COURT. 

withstaDding  sach  recosant  directors  lived  in  Yermont;  and  they  had  no  alter- 
native but  to  make  them  defendants. 

Consistently  with  the  fact  standing  undenied,  that  those  defendants  refused 
to  be  plaintiffs,  the  purpose  to  state  the  facts  in  their  bill  which  should  show 
jurisdiction  in  the  federal  court,  and  make  them  defendants,  in  order  that  such 
court  Should  have  jurisdiction  of  the  action  and  of  all  necessary  parties,  is 
lawful  and  proper  and  in  no  wise  defeats  that  jurisdiction;  and, surely,  the  fact 
that  the  rights  and  interests  of  those  defendants,  as  stockholders,  are  the  same 
as  the  rights  and  interests  of  the  complainants,  does  not  affect  the  jurisdiction. 
As  already  suggested,  they  are  not  proceeded  against  as  stockholders,  nor  are 
they  made  parties  in  respect  of  any  interest  they  have  as  stockholders.  The 
other  defendants,  who  compose  the  alleged  former  board  of  directors,  have 
also  the  same  rights  and  interests  as  stockholders^  in  the  Yermont  Yalley  Bail- 
road  Company  and  its  management,  as  have  the  complainants,  and  so  have  all 
other  stockholders  in  the  company.  All  may  not  agree  in  their  judgment  of 
what  is  wise,  best  or  legal,  and  the  interest  of  some  may  be  overbalanced  by 
their  interest  in  other  railroads,  but,  as  stockholders  of  this  company,  all  are, 
in  fact,  in  the  like  interest  But  this  does  not  destroy  the  right  of  one  or 
more  of  the  stockholders,  otherwise  competent,  to  sue  in  the  federal  courts. 
Nor  can  the  desire  or  wish  of  such  other  stockholders,  that  the  complainants 
may  be  successful,  defeat  such  jurisdiction.  The  case  of  Dodge  v.  Woolsey,  in 
the  supreme  court  of  the  United  States  (18  How.,  331;  Cobp.,  §§565-573), 
seems  to  me  conclusive  upon  this  aspect  of  the  present  case.  There,  as  here, 
the  directors  refusing  to  sue  resided  in  the  same  state  with  the  other  defend- 
ants. There,  as  here,  those  directors  were  of  the  same  opinion  with  the  com- 
plainant, that  a  wrong  to  the  corporation  had  been  done  and  was  further 
threatened,  and  that  the  acts  against  which  the  complainant  sought  to  protect 
the  corporation  were  illegal.  They,  nevertheless,  refused  to  sue,  and  their 
reason  for  refusal  was  identical  with  that  here  alleged,  and  neither  in  that  case 
nor  this  did  it  appear  that  their  refusal  was  not  actual,  or  that  they  were  not 
sincere  in  their  reasons  therefor.  The  court,  in  that  case,  declare  most  fully  the 
jurisdiction  of  the  federal  court,  and  show  the  necessity  of  such  jurisdiction, 
notwithstanding  it  was,  on  the  face  of  the  bill,  true,  as  is  alleged  in  the  plea  in 
the  pridsent  case,  that  the  interests  and  wishes  of  those  defendants  were  the 

,me  as  the  rights,  interests  and  wishes  of  the  complainant,  and  that  such  de- 
endants  were  in  full  accord  with  the  complainant,  as  a  stockholder  in  the  cor- 
poration. That  case  shows,  also,  that  the  complainant  was  not  bound  to  make 
stockholders  residing  in  the  state  in  which  the  suit  was  brought  parties,  and, 
inferentially,  that  a  purposed  omission  to  make  them  parties,  in  order  that  the 
jurisdiction  of  the  federal  court  might  not  be  defeated,  did  not  defeat  the  juris- 
diction. The  court  say  of  the  right  of  the  stockholder  to  sue  in  such  cases: 
'^  Courts  of  equity  have  jurisdiction  over  corporations,  at  the  instance  of  one 
OT  more  of  their  members;"  and  of  the  particular  case  then  before  them,  at 
the  instance  of  a  single  stockholder,  the  complainant,  Woolsey:  ^'Besides,  it 
was  not  his  interest  alone  which  would  be  affected  by  the  result.  Hundreds, 
citizens  of  the  state  of  Ohio  and  citizens  of  other  states,  are  concerned  in  the 
question." 

The  suit  being  brought  in  Ohio,  if  the  complainant  had  made  such  other 
stockholders  parties  defendant,  upon  allegations  adapted  to  charge  them,  it 
would  not  have  deprived  the  court  of  jurisdiction.    His  omission  to  make  them 
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parties  at  all  did  not  defeat  the  jarisdiction;  and,  if  it  had  been  alleged  and 
proved  that  the  reason  he  did  not  join  with  them  as  complainants  was  his  pur- 
pose to  give  the  federal  court  jurisdiction,  the  fact  would  have  been  wholly 
immaterial,  because  be  had  the  right  to  prosecute  the  suit  himself,  without 
making  them  parties.  So,  here,  the  complainants  had  the  right  to  prosecute; 
and  if  makmg  stockholders  who  reside  in  Vermont  parties  plaintiff  with  them 
would  deprive  them  of  access  to  the  federal  courts,  they  had  a  right  to  sue  by 
themselves  and  for  that  precise  reason.  The  fact  that  all  other  stockholders 
have  the  same  interest,  no  more  destroys  the  jurisdiction  than  it  did  in  Dodge 
tr.  Woolsey.  I  am,  therefore,  of  the  opinion  that  nothing  alleged  in  the  plea 
of  the  defendant  Prout  defeats  the  jurisdiction  of  this  court,  and  that  such 
plea  should,  therefore,  be  held  insutBciont.  The  complainants  are,  therefore, 
entitled  to  a  decree  notwithstanding  such  plea. 

3.  As  to  the  motion  to  dismiss  the  bill,  which  is  made  by  the  defendant 
Page.  So  far  as  it  w*as  urged  upon  grounds  arising  on  the  face  of  the  bill  itself, 
what  is  firstly  above  suggested  is  a  sufficient  answer  to  the  motion.  The  mo- 
tion further  proceeds  mainly  upon  the  grounds  stated  in  the  plea  of  the  defend- 
ant Prout,  and  these  have  been  above  secondly  considered,  and  my  conclusion 
is  adverse  to  the  motion.  If  the  motion  be  disposed  of  upon  the  proofs  sub- 
mitted in  support  of  the  grounds  alleged  therefor,  I  am  constrained  to  say 
that  those  proofs  do  not  satisfactorily  establish  such  collusion  or  conspiracy  or 
attempted  fraud  on  the  jurisdiction  as  was  claimed  on  the  argument.  A  bill 
ought  not  to  be  dismissed  on  such  grounds  without  clear  proof.  The  complain- 
ants may  be  remediless,  when  the  directors  do,  in  fact,  refuse  to  sue,  and  such 
refusal  is  sincere,  unless  jurisdiction  be  entertained. 

§  91 5.  When  a  defendant  wishes  to  contest  the  jurisdiction  on  foots  not  appear- 
ing  upon  the  biU^  he  must  do  so  by  plea,  and  not  by  motion  to  dis^niss. 

Besides,  so  far  as  the  motion  proceeds  on  the  allegation  of  facts  not  appear- 
ing on  the  face  of  the  bill,  but  sought  to  be  brought  to  the  attention  of  the 
oonrt  by  a  defendant  who  has  submitted  to  the  jurisdiction  of  the  court  by 
answering  to  the  merits,  the  motion  ought  not  to  be  entertained.  Where  it  ap- 
pears by  the  complainant's  own  showing  in  his  bill,  that  the  court  has  no  juris- 
diction of  the  action,  a  defendant  served  with  process  may  demur  to  the  bill 
on  that  ground,  and  there  are  precedents  for  a  summary  motion  to  dismiss  the 
bill.  In  such  case  the  question  arises  on  the  record,  and  can  be  reviewed  on 
an  appeal  or  writ  of  error,  bringing  the  record  before  an  appellate  tribunal. 
Bat  where  the  bill  shows  apparent  jurisdiction,  and  a  defendant  desires  to  con- 
test the  allegations,  or  introduce  new  allegations  in  avoidance  of  the  jurisdic- 
tion, it  should  be  done  by  plea  to  the  jurisdiction,  which  will  bring  upon  the 
record  the  allegations  and  the  finding  of  facts  thereupon,  and  not  by  a  collat- 
eral proceeding,  forming  no  part  of  the  record  proper,  and  not  regularly  brought 
before  the  appellate  tribunal  by  the  appeal  or  writ  of  error. 

This  is  not  inconsistent  with  the  principle,  that,  whenever,  in  the  progress  of 
the  cause,  it  appears  that  the  court  have  no  jurisdiction  thereof,  and  cannot 
make  a  valid  decree,  the  court  will  decline  to  act  in  the  premises.  The  modes 
of  judicial  proceeding  prescribe  in  what  manner  such  facts  must  be  made  to 
appear  by  a  party  urging  the  objection.  As  to  him,  if  he  does  not  raise  the 
objection  in  a  proper  form,  but  appears  and  answers  to  the  merits,  he  has  no 
cause  of  complaint,  that  the  court  do  not  afterwards  receive  from  him  the  sug- 
gestion in  an  informal  and  summary  manner.  The  record  should  show  the 
question  by  proper  allegation  and  issue  thereupon.  No  doubt  the  court  has 
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power  to  protect  itself  against  imposition  and  fraud.  But  parties  should  place 
tlieir  defenses  on  the  record  in  a  form  adapted  to  show  on  what  they  rely,  and 
in  a  form  in  which,  on  a  review  of  the  record,  the  appellate  court  may  have 
the  proceedings  before  it  without  searching  for  collateral  and  incidental  pro- 
ceedings, called  out-branches  of  the  record.  This  is  in  conformity  with  the 
opinion  of  the  supreme  court  in  Wickliffe  v,  Owings,  17  How.,  47,  to  the  effect 
that  when  the  averments  in  the  bill  show  jurisdiction,  the  defendant,  if  be  wish 
to  deny  it,  must  show  want  of  jurisdiction  by  plea  controverting  those  aver- 
ments; and  also  in  harmony  with  the  opinion  of  the  supreme  court  in  Coal 
Company  v.  Blatchford,  11  Wallace,  172  (§§  897,  898,  mpray  to  the  same  effect; 
and  in  Jones  v.  League,  18  How.,  81,  the  court  hold  that,  when  the  facts  creaU 
ing  jurisdiction  are  disputed,  the  facts  must  be  pleaded  in  abatement,  and  this 
must  be  done  in  the  order  of  pleading,  as  at  the  common  law.  See,  also,  Wick- 
wire  V.  The  State,  19  Conn.,  477. 

It  follows  that  the  motion  must  be  denied  with  costs.  Counsel  will  prepare 
the  proper  orders,  overruling  the  plea  of  the  defendant  Prout,  and  denying 
the  motion  of  the  defendant  Page,  in  conformity  with  this  opinion* 


GAINES  V.  FUENTEa 
(2  Otto,  10-26.    1875.) 

EsBOR  to  the  Supreme  Court  of  Louisiana. 

Statement  of  Facts. —  This  was  an  action  to  annul  the  will  of  Daniel  Clark, 
and  to  recall  the  decree  admitting  it  to  probate.  The  action  was  brought  in 
the  second  district  court  for  the  parish  of  Orleans.  Plaintiff  in  error  applied 
under  the  act  of  March  2,  1867,  to  have  the  case  removed  into  the  circuit  court, 
on  the  ground  that  from  local  prejudice  she  could  not  obtain  justice  in  the 
state  court.  The  application  was  refused  on  the  ground  that  the  federal  oonrt 
had  no  jurisdiction  of  a  controversy  which  had  for  its  object  the  annnlling  of 
a  decree  admitting  a  will  to  probate.  This  question  now  comes  up  on  a  writ 
of  error  from  this  court. 

Opinion  by  Mb.  Justice  Field. 

In  the  view  we  take  of  the  application  of  the  plaintiff  in  error  to  remove  the 
cause  to  the  federal  court,  no  other  question  than  the  one  raised  upon  that 
application  is  open  for  our  consideration.  If  the  application  should  have  been 
granted,  the  subsequent  proceedings  were  without  validity;  and  no  useful  pur- 
pose would  be  subserved  by  an  examination  of  the  merits  of  the  defense,  upon 
the  supposition  that  the  state  court  rightfully  retained  its  original  jurisdiction. 
The  action  is  in  form  to  annul  the  alleged  will  of  1813  of  Daniel  Clark,  and  to 
recall  the  decree  by  which  it  was  probated ;  but  as  the  petitioners  are  not  heirs 
of  Clark,  nor  legatees,  nor  next  of  kin,  and  do  not  ask  to  be  substituted  in  place 
of  the  plaintiff  in  error,  the  action  cannot  be  treated  as  properly  instituted  for 
the  revocation  of  the  probate,  but  must  be  treated  as  brought  against  the 
devisee  by  strangers  to  the  estate  to  annul  the  will  as  a  muniment  of  title,  and 
to  restrain  the  enforcement  of  the  decree  by  which  its  validity  was  established, 
so  far  as  it  affects  their  property.  It  is,  in  fact,  an  action  between  parties ;  and 
the  question  for  determination  is,  whether  the  federal  court  can  take  jurisdic- 
tion of  an  action  brought  for  the  object  mentioned  between  citizens  of  different 
states,  upon  its  removal  from  a  state  court. 
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§  916.  Congress  may^  under  the  constitution,  give  to  the  federal  courts  juris- 
diction in  aU  controversies,  of  whatever  nature,  between  citizens  of  different  states. 

Tbe  coDstitation  declares  that  the  judicial  power  of  the  United  States  shall 
extend  to  '*  controversies  between  citizens  of  different  states,"  as  well  as  to 
cases  arising  under  the  constitution,  treaties  and  laws  of  the  United  States;  but 
the  conditions  upon  which  the  power  shall  be  exercised,  except  so  far  as  tbe 
original  or  appellate  character  of  the  jurisdiction  is  designated  in  the  constitu- 
tion, are  matters  of  legislative  direction.    Some  cases  there  are,  it  is  true,  in 
which,  from  their  nature,  the  judicial  power  of  the  United  States,  when  invoked, 
is  exclusive  of  all  state  authority.    Such  are  cases  in  which  the  United  States 
are  parties, — cases  of  admiralty  and  maritime  jurisdiction,  and  cases  for  the 
enforcement  of  rights  of  inventors  and  authors  under  the  laws  of  congress.  The 
Moses  Taylor,  4  Wall.,  429;  Eailway  Co.  v.  Whitton,  13  id.,  288  (§§  585^88, 
supra).    But,  in  cases  where  the  judicial  power  of  the  United  States  can  be  ap- 
plied only  because  they  involve  controversies  between  citizens  of  different 
states,  it  rests  entirely  with  congress  to  determine  at  what  time  the  power  may 
be  invoked,  and  upon  what  conditions, —  whether  originally  in  the  federal  court, 
or  after  suit  brought  in  the  state  court;  and,  in  the  latter  case,  at  what  stage 
of  the  proceedings, —  whether  before  issue  or  trial  by  removal  to  a  federal 
court,  or  after  judgment  upon  appeal  or  writ  of  error.    The  judiciary  act  of 
1789,  in  the  distribution  of  jurisdiction  to  the  federal  courts,  proceeded  upon 
this  theory.    It  declared  that  the  circuit  courts  should  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  involving  a  specified  sum  or  value,  where  the  suits 
were  between  citizens  of  the  state  in  which  they  were  brought  and  citizens  of 
other  states;  and  it  provided  that  suits  of  that  character  by  citizens  of  the  state 
in  which  they  were  brought  might  be  transferred,  upon  application  of  the  de- 
fendants, made  at  the  time  of  entering  their  appearance,  if  accompanied  with 
sufficient  security  for  subsequent  proceedings  in  the  federal  court.    The  validity 
of  this  legislation  is  not  open  to  serious  question,  and  the  provisions  adopted 
have  been  recognized  and  followed  with  scarcely  an  exception  by  the  federal 
and  state  courts  since  the  establishment  of  the  government.    But  the  limitation 
of  the  original  jurisdiction  of  the  federal  court,  and  of  the  right  of  removal 
from  a  state  court,  to  a  class  of  cases  between  citizens  of  different  states  involv- 
ing a  designated  amount,  and  brought  by  or  against  resident  citizens  of  the 
state,  was  only  a  matter  of  legislative  discretion.    The  constitution  imposes  no 
limitation  upon  the  class  of  cases  involving  controversies  between  citizens  of 
different  states,  to  which  the  judicial  power  of  the  United  States  may  be  ex- 
tended; and  congress  may,  therefore,  lawfully  provide  for  bringing,  at  the 
option  of  either  of  the  parties,  all  such  controversies  within  the  jurisdiction  of 
the  federal  judiciary. 

§  917.  The  act  of  March  S,  1867,  increases  the  facilities  for  removing  cases 
into  the  federal  courts,  and  covers  every  possible  case  involving  controversies  he- 
tween  citizens  of  different  states,  when  tlie  amount  exceeds  $500. 

As  we  have  had  occasion  to  observe  in  previous  cases,  the  provision  of  Ihc 
oonstitntion,  extending  the  judicial  power  of  the  United  States  to  controversies 
between  citizens  of  different  states,  had  its  existence  in  the  impression  that 
state  attachments  and  state  prejudices  might  affect  injuriously  the  regular  ad- 
ministration of  justice  in  the  state  courts.  It  was  originally  supposed  that  ade- 
quate protection  against  such  influences  was  secured  by  allowing  to  the  plaintiff 
an  election  of  courts  before  suit;  and,  when  the  suit  was  brought  in  a  state 
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court,  a  like  election  to  the  defendant  afterwards.  Railway  Oo.  v,  Whitton,  13 
Wall,  289  (§§  585-588,  evpra).  But  the  experience  of  parties  immediately 
after  the  late  war,  which  powerfully  excited  the  people  of  different  states,  and 
in  many  instances  engendered  hitter  enmities,  satisfied  congress  that  further 
legislation  was  required  fully  to  protect  litigants  against  influences  of  that 
character.  It  therefore  provided  by  the  act  of  March  2,  1867  (14  Stat,  558), 
greater  facilities  for  the  removal  of  cases  involving  controversies  between  citi- 
zens of  diiferent  states  from  a  state  court  to  a  federal  court,  when  it  appeared 
that  such  influences  existed.  That  act  declared,  that  where  a  suit  was  then 
pending,  or  should  afterwards  be  brought,  in  a/ny  state  court,  in  which  there 
was  a  controversy  between  a  citizen  of  the  state  in  which  the  suit  was  brought 
and  a  citizen  of  another  state,  and  the  matter  in  dispute  exceeded  the  sum  of 
1)500,  exclusive  of  costs,  suoh  citizen  of  another  state,  whether  plaintiff  or  de- 
fendant, upon  making  and  filing  in  the  state  court  an  affidavit  that  he  had  reason 
to  believe,  and  did  believe,  that  from  prejudice  or  local  influence  he  would  not 
hQ  able  to  obtain  justice  in  the  state  court,  might,  at  any  time  before  final  bear- 
ing or  trial  of  the  suit,  obtain  a  removal  of  the  case  into  the  circuit  court  of 
the  United  States,  upon  petition  for  that  purpose,  and  the  production  of  suffi- 
cient security  for  subsequent  proceedings  in  the  federal  court.  This  act  cov- 
ered every  possible  case  involving  controversies  between  citizens  of  the  state  where 
the  suit  was  brought  and  citizens  of  other  states,  if  the  matter  in  dispute,  ex- 
clusive of  costs,  exceeded  the  sum  of  $500.  It  mattered  not  whether  the  suit 
was  brought  in  a  state  court  of  limited  or  general  jurisdiction.  The  only  test 
was,  did  it  involve  a  controversy  between  citizens  of  the  state  and  citizens  of 
other  states?  and  did  the  matter  in  dispute  exceed  a  specified  amount?  And  a 
controversy  was  involved  in  the  sense  of  the  statute  whenever  any  property  or 
claim  of  the  parties,  capable  of  pecuniary  estimation,  was  the  subject  of  the 
litigation,  and  was  presented  by  the  pleadings  for  judicial  determination. 

§  918.  If  juTudietion  over  this  case  did  not  exist  in  the  circuit  court  hefore  the 
act  of  March  ^,  1867^  it  was  given  hy  that  act 

With  these  provisions  in  force,  we  are  clearly  of  opinion  that  the  state  court 
of  Louisiana  erred  in  refusing  to  transfer  the  case  to  the  circuit  court  of  the 
United  States  upon  the  application  of  the  plaintiff  in  error.  If  the  federal 
court  had,  by  no  previous  act,  jurisdiction  to  pass  upon  and  determine  the  con- 
troversy existing  between  the  parties  in  the  parish  court  of  Orleans,  it  was  in- 
vested wit^  the  necessary  jurisdiction  by  this  act  itself  so  soon  as  the  case  was 
transferred.  In  authorizing  and  requiring  the  transfer  of  cases  involving  par- 
ticular controversies  from  a  state  court  to  a  federal  court,  the  statute  thereby 
clothed  the  latter  court  with  all  the  authority  essential  for  the  complete  ad- 
judication of  the  controversies,  even  though  it  should  be  admitted  that  that 
court  could  not  have  taken  original  cognizance  of  the  cases.  The  language 
used  in  Smith  v.  Eines,  cited  from  2  Sumn.,  in  support  of  the  position  that  such 
cases  are  only  liable  to  removal  from  the  state  to  the  circuit  court  as  might 
have  been  brought  before  the  circuit  court  by  original  process,  applied  only  to 
the  law  as  it  then  stood.  No  case  could  then  be  transferred  from  a  state  court 
to  a  federal  court,  on  account  of  the  citizenship  of  the  parties,  which  could  not 
originally  have  been  brought  in  the  circuit  court. 

§  919.  The  present  suit  is  in  all  essentials  a  suit  in  equity y  atid  not  a  matter 
of  probate  merely. 

But  the  admission  supposed  is  not  required  in  this  case.  The  suit  in  the 
parish  court  is  not  a  proceeding  to  establish  a  will,  but  to  annul  it  as  a  muni- 
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meot  of  title,  and  to  limit  the  operation  of  the  decree  admitting  it  to  probate. 
It  is,  in  all  essential  particulars,  a  suit  for  equitable  relief, —  to  cancel  an  instru- 
ment alleged  to  be  void,  and  to  restrain  the  enforcement  of  a  decree  alleged  to 
have  been  obtained  upon  false  and  insufficient  testimony.  There  are  no  sepa- 
rate equity  courts  in  Loui^ana,  and  suits  for  special  relief  of  the  nature  here 
sought  are  not  there  designated  suits  in  equity.  But  they  are  none  the  less 
essentially  such  suits;  and  if  by  the  law  obtaining  in  the  state,  customary  or 
statutory,  they  can  be  maintained  in  a  state  court,  whatever  designation  that 
court  may  bear,  we  think  they  may  be  maintained  by  original  process  m  a.  fed- 
eral court  where  the  parties  Are,  on  the  one  side,  citizens  of  Louisiana,  and,  oa 
the  other,  citizens  of  other  states. 

Nor  is  there  anything  in  the  decisions  of  this  court  in  the  case  of  Gaines  v. 
New  Orleans,  reported  in  the  6th  of  Wallace  (642),  or  in  the  case  of  Broderick's 
Will,  reported  in  the  2l8t  of  Wallace  (503),  which  militates  against  these  views. 
In  Gaines  v.  New  Orleans,  this  court  only  held  that  the  probate  could  not  be 
collaterally  attacked ;  and  that,  until  revoked,  it  was  conclusive  of  the  existence 
of  the  will  and  its  contents.  There  is  no  intimation  given  that  a  direct  action  to 
annul  the  will  and  restrain  a  decree  adtbitting  it  to  probate  might  not  be  main- 
tained in  a  federal  as  well  as  in  a  state  court,  if  jurisdiction  of  the  parties  was 
once  rightfully  obtained. 

In  the  case  of  Broderick's  Will,  the  doctrine  is  approved,  which  is  established 
both  in  England  and  in  this  country,  that,  by  the  general  jurisdiction  of  courta 
of  equity,  independent  of  statutes,  a  bill  will  not  lie  to  set  aside  a  will  or  its 
probate;  and,  whatever  the  cause  of  the  establishment  of  this  doctrine  origi- 
nally, there  is  ample  reason  for  its  maintenance  in  this  country,  from  the  full 
jurisdiction  over  the  subject  of  wills  vested  in  the  probate  courts,  and  the  re- 
visory power  over  their  adjudications  in  the  appellate  courts.  But  that  such 
jurisdiction  may  be  vested  in  the  state  courts  of  equity  by  statute  is  there 
recognized,  and  that,  when  so  vested,  the  federal  courts  sitting  in  the  states 
where  such  statutes  exist  will  also  entertain  concurrent  jurisdiction  in  a  case 
between  proper  partie& 

§  980.  It  is  true  that  the  federal  courts  have  no  probate  jurisdiction. 

There  are,  it  is  true,  in  several  decisions  of  this  court,  expressions  of  opinion 
that  the  federal  courts  have  no  probate  jurisdiction,  referring  particularly  to 
the  establishment  of  wills;  and  such  is  undoubtedly  the  case  under  the  existing 
legislation  of  congress.  The  reason  lies  in  the  nature  of  the  proceeding  to  pro- 
bate a  will  as  one  in  renij  which  does  not  necessarily  involve  any  controversy 
between  parties;  indeed,  in  the  majority  of  instances,  no  such  controversy 
existsv  In  its  initiation  all  persons  are  cited  to  appear,  whether  of  the  state 
where  the  will  is  offered  or  of  other  states^  From  its  nature,  and  from  the 
want  of  parties,  or  the  fact  that  all  the  world  are  parties,  the  proceeding  is  not 
within  the  designation  of  cases  at  law  or  in  equity  between  parties  of  different 
states,  of  which  the  federal  courts  have  concurrent  jurisdiction  with  the  state 
courts  under  the  judiciary  act;  but  whenever  a  controversy  in  a  suit  between 
such  parties  arises  respecting  the  validity  or  construction  of  a  will,  or  the  en- 
forcement of  a  decree  admitting  it  to  probate,  there  is  no  more  reason  why  the 
federal  courts  should  not  take  jurisdiction  of  the  case  than  there  is  that  they 
should  not  take  jurisdiction  of  any  other  controversy  between  the  parties. 

Bxxu  as  already  observed,  it  is  sufficient  for  the  disposition  of  this  case  that 
the  statute  of  1867,  in  authorizing  a  transfer  of  the  cause  to  the  federal  court, 
does,  in  our  judgment,  by  that  fact,  invest  that  court  with  all  needed  jurisdio- 
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tion  to  adjudicate  finally  and  settle  the  controversy  involved.  It  follows,  from 
the  views  thus  expressed,  that  the  judgment  of  (he  supreme  court  of  Louisiana 
must  be  reversed,  with  directions  to  reverse  the  judgment  of  the  parish  court 
of  Orleans,  and  to  direct  a  transfer  of  the  cause  from  that  court  to  the  circuit 
court  of  the  United  States,  pursuant  to  the  application  of  the  plaintiff  in  error. 

Judgment  reversed. 

Dissenting  opinion  by  Me.  Justiob  Bradlet,  Swayne,  J.,  concurring. 

The  question  whether  the  proceeding  in  this  case,  which  was  instituted  in 
the  state  court  of  probate,  was  removable  thence  into  the  circuit  court  of 
the  United  States,  depends  upon  the  true  construction  of  the  acts  of  con- 
gress which  give  the  right  of  removal.  The  first  act  on  this  subject  was  the 
twelfth  section  of  the  judiciary  act  of  1789,  which  declares  '^  that,  if  a  suit 
be  commenced  in  any  state  court  against  an  alien,  or  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  a  citizen  of  another  state  "  [and  cer- 
tain conditions  and  security  specified  in  the  act  be  performed  and  tendered], 
"  it  shall  be  the  duty  of  the  state  court  to  .  .  .  proceed  no  further  in  the 
cause,  .  •  .  which  shall  then  proceed  in  the  United  States  court  in  the 
same  manner  as  if  it  had  been  brought  there  by  original  process."  This  twelfth 
section  cannot  be  entirely  understood  without  reference  to  the  preceding  sec- 
tion, by  which  the  original  jurisdiction  of  the  circuit  court  was  conferred.  That 
section  declares  that  the  circuit  courts  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500,  and  the  United  States  are  plaintiffs  or  petitioners,  or 
an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  state  where  the  suit 
is  brought  and  a  citizen  of  another  state ;  .  .  .  but  that '' no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the  writ." 

§921.  "  Suits  of  a  civil  nature  at  common  law  or  in  equity.''^ 

Now  the  question  arises.  What  proceedings  are  meant  by  the  phrase,  "suits 
of  a  civil  nature  at  common  law  or  in  equity,"  in  the  latter  section,  conferring 
original  jurisdiction,  and  the  phrase,  "a  suit,"  in  the  former  section,  giving  the 
right  of  removal?  A  ''suit  of  a  civil  nature  at  common  law  or  in  equity  "  may, 
by  virtue  of  the  eleventh  section,  be  brought  in  a  circuit  court  if  the  parties 
are  citizens  of  different  states,  and  one  of  them  is  a  citizen  of  the  state  where 
the  suit  is  brought.  '^  A  suit"  commenced  in  any  state  court  by  a  citizen  of 
that  state  against  a  citizen  of  another  state  may  be  removed  into  the  circuit 
court;  and,  when  removed,  it  is  directed  that  "  the  cause  shall  then  proceed  in 
the  same  manner  as  if  it  had  been  brought  there  by  original  process."  By  this 
act,  therefore,  any  "suit"  which  could  have  been  originally  brought  in  the  cir- 
cuit court  may  be  removed  there  from  the  state  court,  if  brought  by  a  citizen 
of  the  state  against  a  citizen  of  another  state;  and  it  was  always  supposed 
that,  if  it  could  not  be  originally  brought  there,  it  could  not  be  removed  there, 
because  it  is  to  be  proceeded  in  "  as  if  it  had  been  brought  there  by  original 
process."  Mr.  Justice  Story,  in  a  case  before  him  decided  in  1836,  in  reference 
to  this  section,  used  the  following  language:  "It  is  apparent,  from  the  lan- 
guage of  the  closing  passage  of  the  section  above  quoted,  that  it  contemplates 
such  cases,  and  such  cases  only,  to  be  liable  to  removal  as  might  under  the  law, 
or  at  all  events  under  the  constitution,  have  been  brought  before  the  circuit 
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conrt  by  original  process."  Jndge  Conkling,  in  his  "Treatise  on  the  United 
Slates  Courts"  (a  work  long  used  with  approbation  by  the  profession),  says: 
**It  is  obvious,  from  the  language  of  the  twelfth  section  of  the  judiciary  act, 
that  it  was  not  intended  by  it  to  extend  the  jurisdiction  of  these  courts  over 
causes  brought  before  them  on  removal  beyond  the  limits  prescribed  to  their 
original  jurisdiction ;  and  such,  as  far  as  it  goes,  is  the  judicial  construction 
which  has  been  given  to  this  section."  Congress  undoubtedly  might  authorizci 
and  in  special  cases  has  authorized,  the  removal  of  causes  from  state  courts  to 
the  United  States  court  which  could  not  have  been  originally  brought  in  the 
latter.  An  instance  of  the  kind  is  found  in  this  very  twelfth  section  in  a 
special  case  where  a  suit  respecting  the  title  to  land  has  been  commenced  in  a 
state  court  between  two  citizens  of  the  same  state,  and  one  of  the  parties, 
before  the  trial,  states  to  the  court  by  affidavit  that  he  claims  title  under  a 
grant  from  another  state.  In  Busbnell  v.  Kennedy,  9  Wall.,  887  (§§  1181-82, 
tn/ra\  however,  this  court  held  that  a  citizen  of  one  state  sued  in  another  state 
by  a  citizen  thereof  on  a  claim  which  had  belonged  to  a  citizen  of  the  latter 
state,  and  had  been  assigned  to  the  plaintiff,  might  have  the  cause  removed  to 
the  circuit  court  of  the  United  States,  although,  perhaps,  it  might  not  have 
been  originally  cognizable  therein ;  but  it  still  remains  to  detern^ine  what  kinds 
of  controversies  are  intended  by  the  act. 

Kow  the  phrase,  *^  suits  at  common  law  and  in  equity,"  in  this  section,  and 
the  corresponding  term,  "suit,"  in  the  twelfth,  are  undoubtedly  of  very  broad 
signification,  and  cannot  be  construed  to  embrace  only  ordinary  actions  at  law 
and  ordinary  suits  in  equity,  but  must  be  construed  to  embrace  all  litigations 
between  party  and  party  which  in  the  English  system  of  jurisprudence,  under 
the  light  of  which  the  judiciary  act,  as  well  as  the  constitution,  was  framed, 
were  embraced  in  all  the  various  forms  of  procedure  carried  on  in  the  ordinary 
law  and  equity  courts,  as  distinguished  from  the  ecclesiastical,  admiralty  and 
military  courts  of  the  realm.  The  matters  litigated  in  these  extraordinary 
courts  are  not,  by  a  fair  construction  of  the  judiciary  act,  embraced  in  the 
terms  "suit  at  law  or  in  equity,"  or  "suit,"  unless  they  have  become  incorpo- 
rated with  the  general  mass  of  municipal  law,  and  subjected  to  the  cognizance 
of  the  ordinary  courts. 

Now,  it  is  perfectly  plain  that  an  application  for  the  probate  of  a  will  is  not 
such  a  subject  as  is  fairly  embraced  in  these  terms.  This  court  has  in  repeated 
instances  expressly  said  that  the  probate  of  wills  and  the  administration  of  es- 
tates do  not  belong  to  the  jurisdiction  of  the  federal  courts  under  the  grant  of 
jurisdiction  contained  in  the  judiciary  act;  and  it  may,  without  qualification, 
be  stated,  that  no  respectable  authority,  in  the  profession  or  on  the  bench,  has 
ever  contended  for  any  such  jurisdiction.  Whether,  after  a  will  is  proposed 
for  probate,  and  a  caveat  has  been  put  in  against  it,  and  a  contestatio  litis  has 
thus  been  raised,  and  a  controversy  instituted  inter  partes^  congress  might  not 
authorize  the  removal  of  the  cause  for  trial  to  a  federal  court,  where  the  par- 
ties pro  and  con  are  citizens  of  different  states,  is  not  now  the  question.  The 
question  before  us  is,  whether  congress  has  ever  done  so;  and  it  seems  to  me 
that  it  has  not.  The  controversy  is  not  of  that  sort  or  nature  which  belongs 
to  the  category  of  a  suit  at  law  or  in  equity,  as  those  terms  were  used  in  the 
judiciary  act. 

It  is  not  intended  to  say  that  the  validity  of  a  will  may  not  often  come  in 
question,  and  require  adjudication,  in  both  a  conrt  of  law  and  a  court  of  equity. 
It  does  come  in  question  frequently.     Deviaavit  vel  non  is  an  issue  frequently 
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made  at  law,  and  directed  in  equity;  and  there  are  special  cases,  also,  where 
the  validity  of  a  will  raay  be  investigated  in  equity,  as  shown  in  the  case  of 
Broderick's  Will,  lately  decided  by  this  court.  But  that  is  a  very  different 
thing  from  hearing  and  determining  a  question  of  probate,  even  when  the 
question  becomes  a  litigated  one.  This  question  belongs  to  special  courts,  hav- 
ing  a  special  mode  of  procedure,  and  is  subject  to  rules  that  took  their  origin 
in  the  ecclesiastical  laws;  and  it  certainly  cannot  be  seriously  contended  that, 
if  the  federal  courts  have  no  jurisdiction  of  the  probate  of  wills,  they  never- 
theless have  jurisdiction  of  proceedings  to  revoke  the  probate.  This  would 
be  to  assume  the  whole  jur^^diction  of  the  subject. 

The  proceeding  in  the  case  below  was  one  to  revoke  the  probate  of  a  will; 
simply  that,  and  nothing  more.  It  was  not  merely  to  set  aside  the  will  so  far 
as  it  affected  the  defendants  in  error.  Not  at  all.  It  brought  up  the  question 
of  probate  under  a  form  of  proceeding  peculiar  to  the  course  of  justice  in 
Louisiana,  called  an  action  of  nullity.  This  action  may  undoubtedly  be  enter- 
tained in  the  federal  courts  in  that  state;  at  all  events,  to  set  aside  their  own 
judgments.  But  can  it  be  entertained  when  the  object  is  to  revoke  the  probate 
of  a  will  by  a  decree  to  annul  the  judgment  of  probate t  That  is  the  precise 
question  to  be  determined  here. 

It  is  contended,  however,  that  the  act  of  March  2,  1867,  which  gives  the 
right  of  removal  to  the  federal  court  of  a  suit  in  which  there  is  controversy 
between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  an- 
other state,  where  the  latter  makes  affidavit  that  he  has  reason  to  and  does  be- 
lieve that,  from  prejudice  or  local  influence,  he  will  not  be  able  to  obtain  justice 
in  the  state  court,  extends  the  jurisdiction  of  the  circuit  court  to  cases  of  every 
kind  of  controversy  which  may  be  litigated  between  parties.  But  I  cannot 
perceive  any  such  intention  in  the  act.  There  is  no  indication  that  the  juris- 
dk^tion  of  the  federal  court  was  meant  to  be  extended  to  any  dass  of  cases  to 
which  it  did  not  extend  before.  It  authorizes  the  removal  at  any  time  before 
trial,  and  gives  the  right  to  the  plaintiff  as  well  as  the  defendant.  These  are 
the  only  changes  that  seem  to  have  been  in  the  mind  of  congress. 

If  it  is  desirable  that  the  right  of  removal  should  be  extended  to  oases  like 
the  present,  it  is  easy  for  congress  to  legislate  to  that  effect.  Until  it  does  so, 
the  right  in  my  judgment  does  not  exist.  Perhaps  it  is  desirable  that  the  law 
should  be  as  the  plaintiff  in  error  contends  it  is;  but  it  is  not  for  the  court  to 
make  the  law,  but  to  declare  what  law  has  been  made.  I  cannot  free  myself 
from  the  conviction  that  the  decision  of  the  court  in  this  case  is  based  rather 
upon  what  it  is  deemed  the  law  should  be  than  upon  a  sound  construction  of 
the  statutes  which  have  been  actually  enacted. 

In  my  opinion  the  judgment  of  the  supreme  court  of  Louisiana  ought  to  be 
affirmed. 

Waitb,  C.  J.,  dissented. 

COLSON  V.  LEWIS. 
(3  Wheaton,  877-879.     1817.) 

Opinion  by  Mb.  Justice  Washington. 

Statement  of  Facts. —  This  suit  in  equity  was  removed  into  the  circuit  court 
of  Kentucky  upon  the  petition  of  the  defendant,  filed  in  the  state  court,  and, 
upon  a  motion  made  in  the  circuit  court  to  dismiss  the  suit  from  that  jurisdic- 
tion, the  judges  of  that  court  were  opposed  in  opinion  and  caused  the  follow* 
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ing  facts  to  be  stated,  to  enable  this  court  to  decide  the  question.  Those  facts 
are:  That  the  value  of  the  land  in  controversy  exceeds  $500;  that  the  com- 
plainants are  citizens  of  Virginia;  and  that  the  grant  under  which  they  claim 
title  is  derived  from  the  state  of  Kentucky,  by  virtue  of  warrants  issued  from 
the  land  office  of  Virginia,  and  locations  upon  the  warrants  before  the  separa- 
tion of  Kentucky  from  Virginia;  that  the  defendant's  grant  is  from  the  state 
of  Virginia,  by  virtue  of  a  warrant  issued  from  the  land  office,  and  location 
made  thereon  before  the  separation  of  Kentucky. 

§  922.  Jurisdiction  of  United  /States  courts  in  eontroversies  between  citizens 
of  the  sayne  state  claiming  lands  under  grants  from  different  states. 

The  question  referred  to  this  court  is,  whether  the  circuit  court  for  the  dis- 
trict of  Kentucky  can  take  jurisdiction  of  the  cause,  because  the  grants  for  the 
land  in  controversy,  lying  in  Kentucky,  were  issued,  the  one  by  the  state  of 
Virginia  and  the  other  by  the  state  of  Kentucky,  when  both  grants  purport  to 
be  founded  upon  warrants  and  locations  made  under  the  authority  of  the  laws 
of  Virginia.  It  is  the  opinion  of  this  court  that  the  question  which  is  referred 
to  us  by  the  circuit  court  of  Kentucky  is  settled  by  the  decision  of  this  court 
in  the  case  of  the  town  of  Pawlet  v,  Clark,  9  Cranch,  292. 

The  only  difference  between  the  two  cases  is,  that  in  the  case  referred  to 
both  parties  claimed  immediately  under  grants,  the  one  from  the  state  of  Ver- 
mont and  the  other  from  the  state  of  New  Hampshire,  before  the  separation, 
which  grants  were  the  inception  of  title;  and  that  in  this  case  both  parties 
claim  under  grants,  the  one  issued  by  the  state  of  Kentucky  and  the  other  by 
the  state  of  Virginia,  but  upon  warrants  issued  by  Virginia  and  locations 
founded  thereon,  prior  to  the  separation  of  Kentucky  from  Virginia.  But 
where  the  controversy  arises  upon  claims  founded  upon  grants  from  different 
states,  as  the  present  case  is  understood  to  be,  the  principle  decided  in  the  case 
which  has  been  cited  precisely  governs  this.  The  decision  in  that  case  is 
founded  on  the  words  of  the  constitution  of  the  United  States,  which  extends 
the  judicial  power  of  the  United  States  to  controversies  between  citizens  of  the 
same  state,  claiming  lands  under  grants  of  different  states.  It  is  the  grant 
which  passes  the  legal  title  to  the  land,  and  if  the  controversy  is  founded  upon 
the  conflicting  grants  of  different  states  the  judicial  power  of  the  courts  of  the 
United  States  extends  to  the  case,  whatever  may  have  been  the  equitable  title 
of  the  parties  prior  to  the  grant. 

Certificate  accordingly. 

GREEN  V.  CUSTARD. 
(28  Howard,  484-487.    1859.) 

Erbob  to  U.  8.  Circuit  Court,  Western  District  of  Texas. 

Opinion  by  Mr.  Justice  Gribb. 

Statkment  of  Facts. —  This  case  originated  in  the  district  court  for  the  county 
of  McLennan,  in  the  state  of  Texas,  where  Custard  had  instituted  his  suit 
against  Green  by  attachment,  claiming  to  recover  from  him  the  balance  due  on 
a  judgment  entered  on  a  mortgage  given  by  Green  to  one  Arthur,  on  lands  in 
California.  Green  appeared,  and  moved  to  have  his  cause  removed  to  the  dis- 
trict court  of  the  United  States,  he  being  a  citizen  of  Massachusetts,  and 
Custard  a  citizen  of  Texas  —  the  case  coming  clearly  within  the  provisions  of 
the  twelfth  section  of  the  judiciary  act  of  1789. 

It  is  probably  because  this  case  originated  in  a  state  court,  that  the  court 
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below  permitted  the  counsel  to  turn  the  case  into  a  written  wrangle,  instead  of 
requiring  them  to  plead  as  lawyers,  in  a  court  of  common  law.  We  had  occa- 
sion already  to  notice  the  consequences  resulting  from  the  introduction  of  this 
hybrid  system  of  pleading  (so-called)  into  the  administration  of  justice  in  Texas. 
See  Eandon  v,  Toby,  11  How.,  617,  and  Bennett  v.  Butterworth,  11  How.,  669, 
with  remarks  on  the  same  in  McFaul  v.  Ramsey,  20  How.,  525.  This  case  adds 
another  to  the  examples  of  the  utter  perplexity  and  confusion  of  mind  intro- 
duced into  the  administration  of  justice,  by  practice  under  such  codes. 

Without  attempting  to  trace  the  devious  course  of  demurrers,  replications, 
amendments,  etc.,  etc.,  which  disfigure  this  record,  it  may  suffice  to  say  that 
the  plaintiff,  beginning,  after  some  time,  to  discover  that  he  could  not  recover 
on  his  original  cause  of  action,  among  other  amendments  set  forth  an  entirely 
new  cause  of  action,  to  wit,  a  note  given  by  Green,  payable  to  "  Arthur  or 
order,"  for  $5,000,  without  any  indorsement  or  assignment  by  Arthur  to  plaint- 
iff, but  which  Custard  alleged  he  had  obtained  "  in  due  course  of  traded 

After  further  demurrers,  exceptions,  etc.,  and  after  taking  testimony  in  Oali- 
fornia,  wholly  irrelevant  to  any  possible  issue  in  the  case,  the  record  exhibits 
the  following  judgment: 

'*  And  now  on  this  day  came  the  parties  by  their  attorneys,  and  the  court 
being  now  sufficiently  advised  upon  the  question  submitted,  is  of  opinion  that 
the  judgment,  the  original  cause  of  action  in  this  case,  is  not  conclusive  —  in 
fact,  is  a  nullity;  but  because  the  parties  plaintiff  have  amended  their  pe- 
tition herein,  setting  forth  the  note,  the  base  of  said  judgment,  and  as  it 
has  become  a  part  of  the  pleadings  in  this  case,  and  the  court  being  of  the 
opinion  that,  upon  the  note,  the  court  is  debarred  from  entertaining  the  case 
further  in  this  court  for  want  of  jurisdiction,  it  is  therefore  considered  by  the 
court  that  the  cause  ought  to  be  remanded.  It  is  therefore  ordered  and  decreed 
that  this  case,  with  all  the  papers  belonging  to  the  same,  be  and  is  hereby  re- 
manded to  the  district  court  of  McLennan  county  for  further  action." 

§  923.  The  circuit  court  has  jurisdiction  upon  removal  of  a  cause  from  a 
state  courts  where  the  parties  are  citizens  of  different  states^  though  the  case  is 
within  the  restriction  in  section  11  of  the  judiciary  act. 

So  far  as  this  judgment  treats  the  original  cause  of  action  *^  as  a  nullity,"  it 
could  not  be  objected  to;  and  perhaps  the  same  remark  might  have  equally 
applied  to  the  amended  portion.  But  the  conclusion  that  the  court  had  no 
jurisdiction  to  proceed  further,  and  the  order  to  remand  the  case  to  the  state 
court  to  try  the  other  half  of  it,  is  a  clear  mistake,  for  which  the  judgment 
must  be  reversed.  If  Green  had  been  a  citizen  of  Texas,  and  Custard  had 
claimed  a  right  as  indorsee  of  a  citizen  of  Texas  to  bring  his  suit  in  the  courts 
of  the  United  States,  because  he  (Custard)  was  a  citizen  of  another  state,  the 
case  would  have  occurred  which  is  included  in  the  proviso  to  the  eleventh  sec- 
tion of  the  act  which  restrains  the  jurisdiction  of  the  court.  But  the  United 
States  court  had  jurisdiction  of  this  case  by  virtue  of  the  twelfth  section.  It 
is  a  right  plainly  conferred  on  Green,  a  citizen  of  Massachusetts,  when  sued  by 
a  citizen  of  Texas,  in  a  state  court  of  Texas,  no  matter  what  the  cause  of  action 
may  be,  provided  it  demand  over  $500.  The  exception  of  the  eleventh  section 
could  have  no  possible  application  to  the  case. 

Let  the  judgment  be  reversed  and  the  case  remanded  for  further  proceedings. 

§  924.  Jarisdiction  giyen  bj  citizenship,  absolute.— The  jurisdiction  of  the  federal  courts 
over  suits  between  citizens  of  different  states  is  absolute,  and  the  circuit  court  will  not  re- 
mand such  a  case  to  the  state  court  on  account  of  section  915  of  United  States  statutes  providing 
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that  the  circuit  court  shall  adopt  the  attachment  laws  of  the  Tarious  states.    Bates  v.  Days, 
11  Fed.  R.,  629. 

§  925.  Citizenship  of  the  parties  to  the  real  controrersy  mast  grovern.— Where,  in  a  suit 
in  equity  in  a  state  court,  the  real  controversy  is  between  one  of  the  defendants  on  one  side 
and  the  plaintiff  and  the  other  defendants  on  the  other,  and  the  defendant  whose  interest  is 
thus  opposed  to  the  others  is  a  citizen  of  a  different  state  from  the  others,  there  is  a  contro- 
versy between  citizens  of  different  states  which  may  be  removed  to  the  circuit  court  of  the 
United  States.    Harter  v.  Kemochan,  18  Otto,  566  (Bonds,  §§  1421-^). 

g  926.  Consent—  In  order  to  sustain  the  jurisdiction  of  federal  courts  by  reason  of  the  cit- 
izenship of  the  parties  to  a  suit,  the  proper  citizenship  must  appear  on  the  face  of  the  record, 
though  it  is  not  material  that  it  should  be  stated  in  any  particular  part.  Mere  consent  of 
parties  to  remove  a  qase  from  a  state  court  to  the  federal  court  is  not  enough.  People's  Bank 
V.  Calhoun,  12  Otto,  260.    See  §  849. 

§  927.  Citizenship  of  person  equitably  interested.—  When  the  citizenship  of  the  parties 
to  a  suit  is  such  as  to  give  the  federal  courts  jurisdiction  of  the  case,  and  the  legal  title  is  in  the 
plaintiff,  the  citizenship  of  any  who  may  have  an  equitable  interest  in  the  case  will  not  affeot 
the  jurisdiction.    Adams  v.  White,*  2  Pittsb.  R,  25. 

ji  92H.  No  compact  between  two  states,  by  which  they  agree  to  consider  the  judgments  of 

their  courts  final  in  certain  cases,  can  be  of  any  effect  to  destroy  the  jurisdiction  of  the  United 

Statee  courts  in  cases  where  the  parties  are  citizens  of  different  states.    In  such  cases  the  orig« 

inal  jurisdiction  of  the  circuit  courts,  and  the  appellate  jurisdiction  of  the  supreme  court,  will 

^prevail.     Wilson  i?.  Mason,  1  Cr.,  91. 

§  929.  Objection,  who  may  make  it—  When  a  plaintiff  alleges  in  a  bill  in  equity  that  he  is 
a  citizen  of  one  state,  and  the  several  defendants  are  citizens  of  another  state,  a  plea  filed  by 
two  of  the  defendants,  to  the  effect  that  the  third  defendant  is  in  reality  a  citizen  of  the  same 
state  as  the  plaintiff,  is  bad ;  no  one  can  take  this  objection  except  the  third  defendant  him- 
self.    Harrison  v.  Urann,  1  Story,  65. 

§  980.  Waiver  of  objection. —  Suit  was  brought  by  a  citizen  of  Illinois  in  the  circuit  court 
for  Ohio  against  a  citizen  of  Ohio  and  a  citizen  of  Indiana,  and  the  return  showed  service  on 
both  parties.  The  citizen  of  Indiana  appeared  and  joined  with  his  co-defendant  in  a  plea  of 
the  general  issue.  Held  that  he  had  waived  his  right  to  object  to  the  jurisdiction.  McClos- 
key  r.  Cobb,*  2  Bond,  16.    See  §  849. 

§  981.  Conveyance  t-o  give  Jnrisdictlon.— A  fictitious  deed  of  land,  made  only  for  the  pur- 
pose of  giving  the  federal  courts  jurisdiction  of  a  case,  by  reason  of  the  citizenship  of  the 
parties,  will  not  be  countenanced  by  the  court.    Hurst  v,  M'Neil,  1  Wash.,  88.    See  b,  infra, 

%  982.  When  one  who  has  an  equitable  title  to  land  procures  a  conveyance  to  him  of  the 
legal  title  in  order  to  prosecute  an  action  of  ejectment  against  one  who  is  a  citizen  of  a  differ- 
ent state,  the  plaintiff's  right  to  &ue  in  equity  being  independent  of  the  conveyance,  that  con- 
veyance of  the  legal  title,  to  enable  him  to  proceed  at  law  instead  of  in  equity,  is  not  such  a 
fraud  upon  the  jurisdiction  of  the  court  as  will  bar  the  suit.  Browne  v.  Arbunkle,  1  Wash., 
486. 

§  938.  The  federal  courts  do  not  encourage  fictitious  conveyances  of  real  estate  by  which  a 
suit  affecting  the  land  may  be  transferred  to  the  federal  courts  by  reason  of  the  citizenship 
of  the  parties.    Smith  v.  Shriver,  8  Wall.  Jr.,  227. 

§  984.  Omission  of  parties  to  give  jurisdiction.— If  a  bond  be  executed  to  A.,  H  and  C. 
jointly,  A.  alone  cannot  sue  on  it,  though  B.  and  C.  be  omitted  in  order  to  give  the  United 
States  court  jurisdiction.     Farni  v,  Tesson,  1  Black,  800.     See  §  848. 

§  93o.  A  citizen  of  the  District  of  Columbia  cannot  maintain  an  action  against  a  citizen 
of  a  state  in  the  circuit  court  of  the  United  States.  Vasse  v.  Mifflin,  4  Wash.,  520;  Barney 
V.  Mayor  of  Baltimore,  1  Hughes,  120;  Wescot  v.  Fairfield  Township,  Pet.  C.  C,  45.     See  §  854. 

§  986.  Formal  or  nominal  parties.—  If  a  federal  court  in  equity  can  make  a  decree  with 
all  the  parties  substantially  interested  before  it,  it  will  not  be  ousted  of  its  jurisdiction  by  the 
fact  that  formal  parties  are  residents  of  the  same  state  as  the  plaintiffs.  Wood  v.  Davis,  18 
How.,  468. 

§  937.  The  United  States  circuit  court  has  no  jurisdiction  of  a  suit  in  equity  against  a  per- 
son residing  in  the  United  States,  but  not  within  the  district  for  which  the  court  is  holden. 
If,  therefore,  a  suit  in  equity  is  brought  without  proper  parties,  and  these  parties  reside  out 
of  the  district  of  the  court,  the  court  will  dispense  with  these  parties,  if  they  are  merely 
formal,  and  perhaps  when  they  are  necessary,  if  the  rights  of  the  parties  before  the  court 
can  be  equitably  settled  without  them,  but  not  otherwise.     Russell  v,  Clark,  7  Cr.,  08. 

§  938.  Where,  in  a  suit  in  equity  in  a  federal  court,  a  person  who  might  be  joined  as  a 
formal  defendant  is  a  citizen  of  the  same  state  as  the  plaintiff,  the  court  will  not  order  him 
to  be  made  a  defendant  and  thus  oust  the  jurisdiction  of  the  court.  Joy  v,  Wirtz,  1  Wash., 
518. 
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g  9d!>.  When  the  jurisdiction  of  a  case  depends  upon  the  citizenship  of  parties,  the  court 
will  not  suffer  its  jurisdiction  to  be  ousted  by  joinder  of  a  nominal  defendant  of  the  same 
state  as  the  plaintiff,  but  will  proceed  and  decide  between  the  real  parties  in  interest  if  it  can 
be  done  without  prejudice  to  the  rights  of  others.     Wormley  v.  Wormley,  8  Wheat.,  450. 

§  940.  When  the  substitution  of  one  person  instead  of  another  as  defendant  would  defeat 
the  jurisdiction  of  a  federal  court,  the  court  may  order  the  original  defendant  to  be  con- 
tinued and  the  real  defendant  in  interest  to  give  the  nominal  defendant  security  for  costs. 
Thonms  v.  Newton.  Pet.  C.  C,  445. 

§  941.  Under  a  Wisconsin  statute  a  bond  to  dissolve  an  attachment  ran  to  the  marshaL 
Suit  on  such  bond  may  be  brought  in  the  name  of  the  marshal,  in  the  circuit  court  of  Wis- 
consin, by  citizens  of  another  state,  as  the  marshal  is  merely  a  nominal  party.  Huff  v, 
Hutchinson,*  14  How.,  58«. 

§  942.  W^hen  the  jurisdiction  of  a  federal  court  depends  upon  the  citizenship  of  a  party, 
the  parties  to  the  record,  though  merely  nominal,  are  the  ones  whose  citizenship  decides  the 
jurisdiction,  not  the  parties  substantially  interested  in  the  suit    Gill  v.  Stebbins,  2  Paine,  419. 

§  94^  In  a  suit  on  an  executor*s  bond,  to  recover  a  debt  due  from  the  testator  to  an  alien, 
the  defendant  was  a  citizen  of  Virginia.  The  plaintiffs  were  justices  of  the  peace  and  citi- 
zens of  Virginia,  but  were  merely  nominal  parties,  the  suit  being  for  the  use  of  the  alien 
creditor.  Heldf  that  the  citizenship  of  the  parties  was  such  as  to  give  jurisdictioa  to  the 
federal  courts.     Browne  v,  Strode,*5  Cr.,  308. 

g  944.  Unnecessary  parties.—  If,  in  a  suit  in  equity  in  the  federal  courts,  where  the  juris- 
diction depends  on  the  citizenship  of  parties,  some  of  the  defendants,  who  are  citizens  of  the 
same  state  as  the  plaintiff,  are  unnecessarily  joined,  the  court  will  dismiss  the  bill  as  to 
those  defendants  and  take  jurisdictioa  of  the  sait.    Carneal  v.  Banks,*  10  Wheat.,  188. 

§  94o.  When  suit  is  brought  against  several  defendants,  if  any  of  them  are  citizens  of  the 
same  state  as  the  plaintiff,  the  federal  courts  have  no  jurisdiction  of  the  suit  If,  however, 
this  objection  is  not  made  in  limine,  and  such  defendants  are  not  necessary  parties  to  the  suit, 
the  suit  may  be  discontinued  as  to  them,  and  the  jurisdiction  of  the  federal  court  supported. 
Lockhart  v,  Horn,  1  Woods,  683. 

§  944K  A.,  a  stockholder  in  a  railroad  company,  brought  a  bill  in  equity  in  the  state  court 
against  the  company  and  the  individual  directors,  for  an  injunction  to  restrain  them  from 
doing  certain  corporate  acts.  A.  was  a  citizen  of  New  York,  the  company  was  incorporated 
in  Illinois,  the  individual  directors  were  citizens  of  New  York.  The  company,  by  petition, 
removed  Ihe  cause  to  the  circuit  court  of  the  United  States.  The  plaintiff  moved  in  that 
court  to  remand  the  case  to  the  state  court*  for  want  of  jurisdiction.  It  was  held  that  the 
suit  being  wholly  against  the  company,  the  unnecessary  joinder  of  individual  stockholders 
did  not  oust  the  jurisdiction.     Hatch  v,  Chicago,  R.  I.  &  Pac.  R.  Co.,  6  Blatch.,  113. 

§  947.  The  joinder  of  unnecessary  parties  who,  on  account  of  their  citizenship,  are  not  liar 
ble  to  be  sued  by  the  complainant,  does  not  affect  the  jurisdiction  of  the  court  to  pronounce 
a  decree  as  to  those  who  are  properly  joined  and  properly  sued.  Carneal. t?.  Banks,*  10 
Wheat,  181. 

g  948.  Parties  without  interest —  The  owner  of  a  pre-emption  right  sold  and  gave  a  bond 
for  conveyance.  The  purchaser,  one  Hay,  caused  the  patent  to  be  issued  to  him ;  but  the 
patent  did  not  issue  until  after  he  had  sold  his  bond.  The  bond  was  subsequently  assigned 
to  the  plaintiff,  a  citizen  of  Pennsylvania,  who  brought  this  bill  in  the  United  States  circuit 
court  for  Kentucky,  against  the  defendants,  residing  in  the  latter  state.  He  alleged  that  he 
had  made  a  conditional  sale  of  the  land,  which  contract  became  a  nullity  by  failure  to  com- 
ply with  the  conditions;  that  one  of  the  defendants,  Chiles,  purchased  under  this  contract 
with  full  knowledge  that  it  was  void,  and  fraudulently  filed  a  bill  praying  that  the  heirs  of 
Hay,  the  holders  of  the  legal  title,  might  be  decreed  to  convey  to  him ;  that  the  decree  was 
obtained  and  was  subsequently  reversed.  The  bill  made  the  heirs  of  Hay  parties,  and 
prayed  for  a  conveyance  of  the  legal  title  from  those  who  possessed  it,  and  also  for  general 
relief.  The  defendant  Chiles  objected  to  the  jurisdiction  of  the  court  because  there  were 
other  heirs  of  Hay  not  made  defendants  who  were  not  residents  of  Kentucky.  Both  parties 
claimed  under  the  same  several  assignments,  and  the  heirs  of  Hay  had  no  interest  in  the 
contest.  It  was  held  that  the  question  between  the  plaintiff  and  the  defendant  Chiles  was 
within  the  jurisdiction  of  the  court,  notwithstandmg  the  objection.  Boon  v.  Chiles,*  8  Pet,  532L 

g  949.  The  fact  that  persons  are  made  parties  to  a  suit  who  have  no  interest  in  it  does  not 
oust  the  jurisdiction  as  to  those  who  are  properly  before  the  court.     Ibid. 

§  950.  When  the  plaintiff  in  a  suit  in  a  federal  court  is  obliged  to  make  a  party  to  his  suit 
one  who  has  no  interest  in  or  control  over  the  property  in  question,  but  who  is  joined  merely  to 
perform  some  ministerial  act.  e.  g..  as  a  trustee,  to  make  a  conveyance  of  a  legal  title,  the 
fact  that  such  person  resides  in  the  same  state  with  one  of  the  actual  parties  to  the  suit  will 
not  defeat  the  jurisdiction  of  the  court.     Walden  v.  Skinner,  11  Otto,  589. 

460 


CHARACTER  OF  PARTIES.— CITIZENSHIP.— IN  GENERAL.    §§951-964. 

S  951.  Parties  wbo  will  aot  l»e  affeetei  by  the  decree.— If  a  court  of  eqnitj  can  make  a 
proper  disposition  of  a  case  it  will  do  so,  although  a  non-resident  may  be  interested  in  the 
property,  provided  that  the  decree  of  the  court  will  not  affect  his  interest.  Society  for 
Propagation  of  Grospel  v.  Hartland,  2  Paine,  540. 

§  992.  ''The  question  always  is,  when  objection  is  taken  to  the  jurisdiction  of  the  court  by 
reason  of  the  citiflenship  of  some  of  the  parties,  whether,  to  a  decree  authorized  by  the  case 
presented,  they  are  indispensable  parties;  for,  if  their  interests  are  severable,  and  a  decree 
without  prejudice  to  their  rights  can  be  made,  the  jurisdiction  of  the  court  should  be  re- 
tained and  the  suit  dismissed  as  to  them.*^  Bo  held  on  a  bill  in  equity  in  the  circuit  court, 
some  of  the  defendants  in  which  were  from  the  same  state  as  the  complainants.  Horn  v, 
Lockhart,  17  Wall.,  670. 

§  WSL  If  a  court  of  equity  can  make  a  decree  according  to  justice  and  equity  between  the 
parties  before  it,  that  decree  will  not  be  withheld  because  a  party  out  of  its  jurisdiction  is 
not  made  a  party,  although  he  must  have  been  united  in  the  suit  had  he  been  within  reach  of 
the  prooess  of  the  court,    fireedlove  v.  Nicolet,  7  Pet,  481. 

§  954.  If  the  complainants  are  oitiEens  of  one  state,  and  all  the  respondents  who  are  sum- 
■moned  are  citisens  of  another,  the  federal  court  has  jurisdiction,  although  other  respondents 
whose  interests  will  not  be  affected  injuriously  by  a  decree  are  residents  of  the  same  state  as 
the  complainants.  Heriot  v.  Davis,  2  Woodb.  at  M.,  280;  Neemith  v.  Calvert,  1  Woodb. 
ft  H,  37. 

§  9o».  If  a  suit  be  brought  against  two  defendants  whose  interests  are  distinct,  and  one  of 
them  is  not  shown  to  be  within  the  jurisdiction  of  the  court,  the  case  may  proceed  against 
the  other.    Mornson  v,  Bennet,*  1  McL.,  880. 

g  9M.  When  in  a  cause  in  equity  in  a  federal  court,  the  jurisdiction  depends  upon  the  citi- 
zenship of  the  parties,  and  one  of  the  defendants  is  a  citizen  of  the  same  state  as  one  of  the 
plaintiffs,  if  the  court  can  make  a  full  and  equitable  decree  respecting  the  rights  of  the  other 
defendants,  without  him,  they  will  strike  him  from  the  number  of  defendants  in  order  to 
sustain  jurisdiction  of  the  case.    Vattier  v.  Hinde,  7  Pet,  261. 

§  967.  When  one  of  two  parties  jointly  bound  is  properly  before  the  circuit  court  as  de- 
fendant, and  the  other  is  a  resident  of  another  state  and  beyond  the  reach  of  process,  and 
would  not  be  prejudiced  by  a  judgment  against  the  former,  the  court  has  jurisdiction  under 
the  act  of  1839.     Doremas  v.  Bonnet*  4  McL.,  224. 

g  958.  Besldeiitg  «f  tke  distriet,  really  plaintiffs,  nade  defendants.—  When  some  parties 
who  should  be  made  co-plaintiffiB  in  an  equity  cause  in  a  federal  court  are  citizens  of  the  same 
state  as  the  defendants,  they  may  refuse  to  join  as  plaintiffs  and  be  made  defendants.  Wisuer 
V,  Bamett,  4  Wash.,  642. 

g  959.  JoiBier  of  defendants  where  it  would  defeat  the  Jorlgdtotlon.—  Where  the  holder 
of  a  bond  given  by  a  corporation  and  secured  by  a  mortgage  brings  suit  in  a  federal  court  to 
foreclose  the  mortgage,  he  is  not  obliged  to  join  as  respondents  other  holders  of  similar 
securities,  if  resident  in  other  states,  even  if  they  refuse  to  unite  as  complainants,  as  the 
effect  would  be  to  oust  the  jurisdiction  of  the  oourt.  Hotel  Co.  v.  Wade,  7  Otto,  20  (Cony., 
g§  1440-46). 

g  900.  On  a  bill  filed  by  aliens  against  citiaBens  of  the  state  of  New  York,  two  persons  filed 
a  petition  to  be  made  parties.  Held,  that  they  could  not  be  made  defendants,  as  it  would  oust 
the  jurisdicticm  of  the  court  the  petitioners  not  having  stated  in  their  petition  that  they 
were  citizens  of  New  York.    Drake  v.  Ooodridge,  6  Blatch.,  151. 

g  961.  Neeessary  party  residing  withoot  the  district—  When  a  person  resident  without 
ttte  district  of  a  federal  circuit  court  is  a  necessary  party  to  a  cause  in  equity,  not  because 
process  must  be  served  on  him  to  carry  out  the  decree  of  the  court,  but  because  he  has  an  in- 
terest in  the  subjectrmatter  of  the  suit,  the  court  will  retain  the  cause  till  he  is  made  a  party. 
Winter  v.  Ludlow,*  8  Phil.,  464.    See  §  844. 

g  992.  A  circuit  court  cannot  entertain  a  suit  where  a  necessary  party  cannot  be  subjected 
to  its  jurisdiction.     Dormitzer  v.  Illinois,  etc..  Bridge  Co.,*  6  Fed.  R.,  217. 

g  968.  Absenoe  of  indispensable  party.—  The  act  of  February  28,  1889,  does  not  give 
jurisdiction  to  the  court  in  the  absence  of  an  indispensable  party.  Barney  v,  Baltimore, 
6  Wall.,  280  (g§  1231-25). 

g  964.  All  nnst  be  competent  to  sne.—  When  jurisdiction  depends  upon  the  character  of 
the  parties,  and  several  join  in  a  suit,  all  must  be  competent  to  sue.  Hence,  the  court  has  no 
jurisdiction  in  a  suit  by  a  non-resident  against  a  county,  to  enjoin  the  collection  of  a  tax, 
when  complainant  claims  to  sue  not  only  for  himself  but  for  all  others  owning  taxable  prop- 
erty in  the  county,  even  if  such  owners  could  be  regarded  as  parties  to  the  suit  without  ap- 
pearing on  the  record  as  such,  elsewhere  than  in  the  allegation  mentioned.  Adams  v,  Doug- 
las County,*  McOahon,  286.    See  g  843. 
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§  985.  Oefendant  must  reside  tn  state  where  sntt  is  brongrht.— The  circuit  court  of  the 
United  States  in  Massachusetts  cannot  entertain  a  suit  by  a  citizen  of  Vermont  against  citi- 
sens  of  New  Hampshire,  although  citizens  of  Massachusetts  are  co-defendants.  Tuckerman 
V.  Bigelow,*  21  Law  Rep.,  208. 

§  900.  The  circuit  court  for  New  York  had  (in  1807)  no  jurisdiction  of  a  case  in  which  the 
plaintiff  alleged  himself  to  be  a  citizen  of  Georgia  and  the  defendant  to  be  a  citizen  of  Mas- 
sachusetts.    Kelly  V.  Harding,*  6  Blatch.,  602. 

§  907.  Under  the  judiciary  act  of  1789,  the  circuit  court  had  no  jurisdiction  by  reason  of 
citizenship,  unless  one  of  the  parties  was  a  citizen  of  the  state  where  the  suit  was  brought. 
White  V.  Fenner,*  1  Mason,  520;  Shute  v.  Davis,*  Pet  a  C,  481;  Kitchen  v.  Wiliiamson,* 
4  Wash.,  84;  Moffat  v.  Soley.*  2  Paine,  108. 

§  908.  Where  the  plaintiff  and  one  of  sereral  defendants  were  alleged  in  the  bill  to  be 
citizens  of  the  same  state,  held,  that  the  court  had  no  jurisdiction  of  the  suit.  Van  Antwerp 
V,  Hulburd,  8  Blatch.,  282  (Baj^kb,  Nat.,  gg  40^18). 

g  909.  Suit  by  eitizen  of  one  state  against  corporation  residing  in  another.—  The  circuit 
courts  of  the  United  States  have  jurisdiction  in  all  cases  in  which  the  allegations  of  the  record 
show  that  a  citizen  of  one  state  sues  a  corporation  chartered  in  another.  Marsliall  v.  Balti- 
more, etc.,  R  Co.,  10  How.,  820  (Contracts,  g§  665-02). 

§  970.  Subsequent  change  of  domicile.—  Where  the  parties  to  a  suit  in  the  circuit  court  of 
the  United  States  are  citizens  of  different  states  at  the  commencement  of  the  suit,  a  subse- 
quent change  of  domicile  and  citizenship  will  not  oust  the  jurisdiction.  Clarke  v,  Matthew- 
son,*  2  Sumn.,  202. 

§971.  When  jurisdiction  depending  upon  the  citizenship  of  the  parties  has  once  attached, 
in  a  federal  court,  no  subsequent  change  in  the  residence  of  the  parties  will  devest  the  juris- 
diction of  the  court.    Morgan  v,  Morgan,  2  Wheat,  297. 

§  972.  When  a  suit  is  brought  in  the  circuit  court  by  a  citizen  of  one  state  against  a  citizen 
of  another,  and  after  the  suit  is  instituted  the  plaintiff  becomes  a  citizen  of  the  same  state 
as  the  defendant,  and  dies,  and  her  administrator,  also  a  citizen  of  that  state,  is  made  plaintiff 
in  her  stead,  the  objection  that  both  parties  are  then  residents  of  the  same  state  will  not  oust 
the  jurisdiction  of  the  court,  for  when  it  has  once  attached  a  change  of  residence  of  the  par- 
ties will  not  devest  it.    Trigg  v.  Conway,  Hemp.,  712. 

§  978.  Suit  by  administrator.—*  One  who  takes  out  letters  of  administration  in  the  state  in 
which  he  lives,  upon  the  estate  of  one  who  lived  in  the  same  state,  may  sue  inhabitants  of 
another  state  in  the  federal  courts,  although  after  the  suit  is  begun  he  takes  out  letters  of  ad- 
ministration in  that  other  state.    Carter  v.  Treadwell,  8  Story,'  60.    See  g  850. 

g  974.  When  the  allegations  of  a  bill  brought  by  an  administrator  and  a  residuary  legatee 
of  a  deceased  against  an  executor  of  another  deceased  show  that  the  complainants  are  aliens, 
and  the  defendant  a  citizen  of  one  of  the  United  States,  the  federal  courts  have  jurisdiction  of 
the  case,  although  it  is  proved  that  both  the  deceased  persons  were  citizens  of  the  same  state. 
Chappedelaine  v.  Dechenauz,  4  Cr.,  807  (Accounts,  §  21). 

g  975.  When  plaintiff  dies,  in  an  action  in  the  circuit  court  of  the  United  States,  and  his 
administrator  takes  up  the  case,  the  fact  that  the  administrator  is  a  citizen  of  the  same  state 
as  the  defendant  does  not  oust  the  jurisdiction  of  the  court.  Hatfield  v.  Busbnell,*  22  Vt, 
000. 

g  970.  The  circuit  court  has  no  jurisdiction  of  a  suit  brought  by  an  administrator  against  a 
citizen  of  the  same  state,  although  the  intestate  was  a  citizen  of  another  state  and  could  have 
maintained  the  suit.    Dodge  v.  Perkins,*  4  Mason,  486. 

g  977.  Suit  between  executors. — Where  the  plaintiffs  and  defendants  are  executors,  and 
are  described  as  citizens  of  different  states,  the  federal  courts  will  take  jurisdiction  of  the 
cause,  although  it  is  not  alleged  that  the  deceased  persons  were  citizens  of  different  states. 
Childress  v.  Emory,  8  Wheat,  OOa     See  g  »50. 

g  978.  Suit  by  receiver. —  When  the  record  shows  that  the  plaintiff  is  a  citizen  of  one  state, 
and  the  defendants  citizens  of  another,  suit  may  be  maintained  in  the  federal  courts,  although 
the  plaintiff  sues  in  his  oflScial  capacity  as  the  receiver  of  a  railroad  company  incorporated  by 
the  laws  of,  and  domiciled  in,  the  state  of  which  the  defendants  are  citizens.  Gray  v.  Davis, 
1  Woods,  427. 

g  979.  When  a  receiver  of  a  railroad  is  sued  in  a  state  court,  and  removes  the  suit  to  the 
circuit  court,  on  the  ground  that  he  is  a  citizen  of  New  Jersey,  appointed  receiver  by  a  New 
Jersey  court,  and  the  plaintiff  is  a  eitizen  of  New  York,  the  fact  that  the  receiver  has  an  an- 
cillary appointment  in  New  York  is  not  cause  for  remanding  the  suit.  Da  vies  v.  Lathrop,  19 
Fed.  R.,  868. 

g  980.  Infant  suing  by  next  fHend.— When  suit  is  brought  by  an  infant,  by  her  next 
friend,  if  the  infant  is  a  citizen  of  a  different  state  from  the  defendant,  the  fact  that  the  next 
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friend  is  a  citizen  of  the  same  state  as  the  defendant  does  not  onst  the  jurisdiction  of  the 
United  States  circuit  court.    Williams  v.  Ritchey,  8  Dill,  406. 

S  981.  Suit  by  assignees  in  bankraptey.—  The  circuit  court  of  the  United  States  has  juris- 
diction, by  reason  of  the  citizenship  of  the  parties,  if  suit  is  brought  by  the  assignees  in  bank- 
ruptcy of  a  railroad  corporation  chartered  in  one  state  against  the  directors  of  the  company 
who  are  all  citizens  of  another  state,  the  assignees  being  citizens  of  the  state  in  which  the 
corporation  was  chartered.    Gindrat  v,  Dane,  4  Cliff.,  268.    See  Dbbtob  and  Creditob. 

^  983.  When  two  partners  go  into  bankruptcy  successively,  and  an  assignee  is  appointed 
for  each,  and  one  assignee  brings  suit  against  the  other  in  the  circuit  court  of  the  United 
States  to  reach  partnership  assets,  if  the  assignees  are  citizens  of  the  same  state,  the  circuit 
court  has  no  jurisdiction  of  the  case.  Section  2  of  the  bankrupt  act  does  not  give  jurisdic- 
tion.    Stevens  v,  Appleton,  4  Cliff.,  271. 

^  988.  A  suit  by  a  stoekholder  of  a  bank,  incorporated  in  another  state,  ag^nst  the  bank 
and  others  to  restrain  the  collection  of  a  tax  illegally  imposed  on  the  bank  by  a  state  law,  is 
within  the  equity  jurisdiction  of  the  circuit  court  of  the  United  States.  Dodge  v.  Woolsey, 
18  How.,  888  (Corf.,  g§  566-78). 

i§  984.  A  stockholder  of  a  corporation,  resident  in  a  state  other  than  that  in  which  the 
corporation  is  chartered,  may  sue  it  in  the  federal  courts.    IbidL 

g  985.  A,  a  citizen  of  Massachusetts,  owned  stock  in  a  railroad  company  which  was  con- 
solidated from  three  single  corporations  in  Maryland,  Delaware  and  Pennsylvania.  An  illegal 
tax  was  imposed  upon  the  road  by  the  legislature  of  Delaware.  A.  demanded  of  the  directors 
of  the  road  that  they  should  resist  the  payment  of  the  tax.  They  refused.  It  was  held  that 
on  these  facts  A.  was  entitled  to  bring  a  bill  in  equity  in  the  United  States  circuit  court  for 
the  district  of  Delaware  to  restrain  the  collection  of  the  tax.  Mtnot  v.  PhUadelphia,  Wilm. 
&  Bait.  R.  Co.,  2  Abb.,  829. 

§  986.  A  stockholder  of  an  incorporated  company  has  no  right  to  bring  a  bill  in  equity  to 
restrain  another  from  doing  an  act  which  will  injure  the  company,  unless  the  officers  of  the 
company  refuse  to  bring  such  a  suit.  The  fact  that  such  stockholder  is  a  citizen  of  a  differ- 
ent state  from  the  defendant  does  not  create  a  right  of  action,  but  gives  the  federal  courts 
jurisdiction  of  already  existing  actions.    Morgan  v.  Railroad  Co.,  1  Woods,  16. 

§  987.  When,  in  a  cause  in  equity,  the  jurisdiction  of  the  United  States  circuit  court  de- 
pended on  the  fact  that  the  plaintiff  was  an  alien,  and  the  suit  was  for  dividends  on  stocks, 
it  was  held  that,  the  case  showing  at  hearing  that  the  plaintiff  was  not  entitled  to  relief,  the 
court  thus  lost  jurisdiction  of  the  case,  and  would  not  proceed  to  decree  a  transfer  of  the 
stock,  to  settle  rights  among  the  defendants  as  an  ordinary  court  of  equity  would  do.  Lowry 
V.  Commercial  &  Farmers'  Bank,  Taney,  887. 

§  988.  Citizen  of  no  state.—  To  deprive  an  American  citizen  of  the  right  to  sue  in  a  federal 
court,  on  the  ground  of  his  not  being  a  citizen  of  any  particular  state,  there  ought  to  be  very 
strong  evidence  of  his  being  a  mere  wanderer  without  a  home.  Rabaud  v.  D'Wolf,  1  Paine, 
688.     See  ^g  889,  840. 

§  989.  A  negro,  the  child  of  slave  parents,  although  emancipated  or  bom  free,  is  not  a  citi- 
zen of  the  United  States  so  as  to  be  able  to  sue  a  citizen  of  another  state  in  the  federal  court. 
(Curtis,  J.,  dissenting,  held  that  as  free  colored  persons  bom  within  some  states  are  citizens  of 
those  states,  such  persons  are  also  citizens  of  the  United  States,  and  may,  in  proper  cases, 
sue  in  the  federal  courts.)    Scott  v.  Sandford,  10  How.,  588. 

§  990.  The  Union  Paeifle  Railroad  Co.,  a  corporation  existing  under  the  laws  of  the  United 
States,  may,  under  its  charter  allowing  it  to  sue  and  be  sued  in  all  courts  within  the  United 
States,  sue  and  be  sued  in  the  federal  courts  without  reference  to  citizenship.  Bauman  v. 
U.  P.  R.  Co.,*  8  Dm.,  367;  Smith  v.  U.  P.  R.  Co.,»  2  Dill.,  278. 

g  991.  Jarisdietion  given  by  sabject-matter.—  When  jurisdiction  is  given  to  a  federal 
court  by  the  subject-matter,  e.  g,,if  the  suit  is  for  the  infringement  of  a  patent,  any  issue  aa 
to  the  citizenship  of  the  plaintiff  raised  by  the  pleadings  is  immatenaL  Fischer  v,  Neil,  6 
Fed.  R.,  91. 

§  99S.  Federal  qnestion, —  Where  a  case  involves  the  decision  of  a  federal  question,  the 
circuit  court  has  jurisdiction  without  reference  to  the  citizenship  of  the  parties.  Crescent 
City,  etc.,  Co.  v.  Butchers',  etc.,  Co.,*  12  Fed.  R,  226. 

$$  998.  Salt  against  indorsers.—  Under  the  act  of  Febmary  28, 1889,  a  suit  may  be  prose- 
cuted by  non-residents  against  citizens  of  the  state  where  suit  is  brought  as  indorsers  on  a 
note,  although  they  were  indorsers  jointly  with  others  who  are  beyond  the  jurisdiction  of 
the  court.    Cooper  v.  Gordon,*  4  McL.,  6. 

§  994.  Note  payable  to  bearer.—  A  holder  of  a  note  payable  to  bearer  may,  if  he  is  a  citi- 
zen of  a  different  state  from  the  maker,  sue  him  in  a  federal  court  without  regard  to  the 
ability  of  the  former  holders  to  sue  in  such  courts.  Bank  of  Kentucky  v,  Wister,  2  Pet.,  826 
(Banks,  §§  265-69). 
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8g99&-1008.       COURTS.— JURISDICTION  OF  THE  CIRCUIT  COURT. 

§  995.  A  bill  of  exckange  drawn  by  a  citisen  of  one  state  upon  a  citizen  of  another  state 
is  a  foreign  bill  of  exchange  within  the  meaning  of  the  exception  to  the  eleventh  section  of 
the  judiciary  act  of  1789,  relating  to  suits  to  recover  the  contents  of  promissory  notes  and 
other  choses  in  action.     Buckner  v,  Finley,  2  Pet.,  586  (Bills  and  Notes,  §  941). 

§  990.  Internal  reveiiae  laws. —  Where  both  parties  reside  in  the  same  state  the  circuit 
courts  have  no  original  cognizance  of  any  case  arising  under  the  internal  revenue  laws.  The 
jurisdiction  given  in  such  cases  by  the  acts  of  March  2,  1838,  and  June  90,  1864,  was  taken 
away  by  the  act  of  July  13,  1866.    Hornthall  v.  The  Collector,*  9  Wall.,  560. 

§997.  8aita  against  warehousemen.— A  federal  court  has  generally  no  jurisdiction  of 
suits  against  warehousemen  by  citizens  of  the  same  state.  The  Mary  Washington,  Cliase's 
Dec..  128. 

§  998.  Soft  by  state. — The  circuit  court  has  no  jurisdiction  of  a  suit  by  a  state  against 
citizens  of  the  same  or  another  state.    Grale  v.  Babcock,  4  Wash.,  200.    See  g  886. 

g  999.  8ait  by  eoanty. —  An  organized  county  of  a  state,  having  the  right  to  sue  and  be 
sued  by  the  laws  of  that  state,  may  maintain  a  suit  in  any  of  the  federal  courts.  Marion 
County  V.  Mclntyre,*  2  McC.,  143. 

g  1000.  Auxiliary  salt.— When  a  suit  is  properly  instituted  in  the  circuit  court  of  the 
United  States  between  citizens  of  different  states,  and  that  court  has  jurisdiction  of  the  sub- 
ject-matter, but  it  becomes  necessary  to  institute  another  suit  as  auxiliary  to  the  first,  in 
order  to  administer  perfect  justice  between  the  pai-ties,  the  circuit  court  will  take  jurisdiction 
of  the  auxiliary  suit  although  one  of  the  defendants  may  be  a  citizen  of  the  same  state  as 
the  plaintiff.    Stone  v.  Bishop,  4  Cliff.,  597. 

§  1001.  GroM-bill. —  A  citizen  of  Ohio  filed  a  bill  in  equity  to  quiet  the  title  to  certain  real 
estate,  in  the  United  States  circuit  court,  against  two  citizens  of  Arkansas.  One  of  the  de- 
fendants filed  a  cross-bill  making  the  other  defendant  and  the  original  plaintiff  co-defendants. 
It  was  held  that  the  cross-bill  being  necessary  to  the  defense  of  the  defendant,  and  being 
against  parties  already  before  the  court,  the  coui-t  had  jurisdiction  of  it  as  ancillary  to  the  orig- 
inal bill,  and  without  regard  to  the  citizenship  of  the  parties.  Schenck  v,  Peay,  1  Woolw.,  ISB. 

§  1002.  Bill  to  impeaoh  a  decree  of  same  coart—  When  a  bill  in  equity  is  brought  in  the 
circuit  court  to  impeach  a  decree  of  that  court  as  fraudulent  and  void,  the  circuit  court  has 
jurisdiction  of  the  bill  although  complainant  and  defendants  are  citizens  of  the  same  state. 
The  jurisdiction  in  such  a  case  is  an  incidental  outgrowth  of  the  original  suit  in  which  the 
fraudulent  decree  was  rendered,  and  arises  from  the  fact  that  no  other  court,  state  or  federal, 
could  entertain  a  bill  to  declare  the  decree  fraudulent  and  void.  Osborn  v.  Michigan  Air 
Line  R  Co.,  2  Flip.,  504. 

§  1003.  Scire  facias  to  revive  a  Jadgment—  When  a  scire  faeiaa  is  issued  to  revive  a 
judgment,  if  the  citizenship  of  the  original  parties  in  the  suit  was  suoh  as  to  give  thA  federal 
oourt  jurisdiction,  the  fact  that  the  real  paities  in  interest  in  the  scire  fcuMzs  are  citizens  of 
the  same  state  does  not  oust  the  jurisdiction  of  the  court.    Penn  v.  Klyne,  Pet.  C.  C,  449. 

§  1004.  Decree  against  agents  where  principals  are  non-resident— Where  the  subject- 
matter  of  a  bill  in  equity  is  within  the  jurisdiction  of  a  circuit  court  of  the  United  States, 
but  is  owned  by  parties  residing  out  of  such  jurisdiction,  but  managed  by  their  agents,  the 
court  will  proceed  to  make  decree  against  the  agents.     United  States  v.  Parrott,  JkfcAL,  277. 

§  1005.  Policy  in  name  of  agent,  salt  by  principal.—  In  an  action  on  a  policy  of  insur- 
ance taken  in  the  name  of  an  agent,  the  suit  may  be  brought  in  the  name  of  the  owner  of 
tlie  goods,  and  if  he  is  a  citizen  of  a  different  state  from  the  defendant,  the  United  States 
courts  have  jurisdiction.     Ruan  v.  Gardner,  1  Wash.,  147. 

g  1006.  Habeas  corpns  by  father  to  recover  custody  of  child  from  mother.— This  coart 
has  no  authority  to  issue  a  writ  of  habeas  corpus  to  enable  a  father  to  recover  the  custody  of 
his  infant  daughter,  who  had  been  abducted  by  the  mother  from  the  persons  in  whose  charge 
the  father  had  left  her,  either  under  section  14  of  the  judiciary  act,  giving  authority  to  the 
United  States  courts  to  issue  writs  of  habeas  corpus^  or  under  section  11  of  the  act  of  1789, 
giving  the  circuit  court  original  concurrent  jurisdiction  with  state  courts,  when  the  plaintiff 
is  a  citizen  of  another  state  and  the  amount  in  controversy  exceeds  $500.  Ex  parte  Everts, 
1  Bond,  197. 

§  1007.  Citizenship  of  owner  and  tenant  in  ejectment.—  When,  in  an  ejectment  suit, 
the  owner  of  the  land  is  admitted  as  co-defendant  with  the  tenant  in  possession,  he  is  not 
thereby  made  the  sole  defendant,  and  although  he  is  a  citizen  of  a  different  state  from  the 
plaintiff,  the  cause  cannot  be  taken  to  a  federal  court  if  the  other  defendant  is  a  citizen  of 
the  same  state  as  the  plaintiff.     Bearduley  v.  Torrey,  4  Wash.,  287. 

g  1008.  Foreign  attachment—  When  a  suit  of  foreign  attachment  was  brought  in  the 
circuit  court  for  the  district  of  Pennsylvania  against  one  who  was  a  citizen  of  Delaware,  and 
who  was  not  found  in  Pennsylvania  when  the  writ  was  served,  it  was  held  that  the  court  had 
no  jurisdiction  of  the  suit.     Holliogsworth  v,  Adams,  2  DaL,  896. 
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CHARACTER  OF  PARTIES.— CITIZENSHIP.— IN  GENERAL,    gg  1C09-1021. 

§  10t>9.  A  process  of  gramlshmeBt,  as  oonstituted  by  the  laws  of  Arkansas,  is  not  a  mode 
of  enforcing  a  judgment  on  an  execution,  but  is  a  civil  suit.  Where,  therefore,  a  suit  is 
brought  by  a  citizen  of  Arkansas  against  a  citizen  of  another  state  in  the  circuit  court,  and, 
judgment  having  been  obtained,  the  plaintiff  summons  a  citizen  of  Arkansas  as  garnishee  in 
the  circuit  court,  that  court  will  not  take  jurisdiction  of  the  garnishment  process.  Tunstall 
v.  Worthington,  Hemp.,  663. 

§  1010.  Trespass.—  An  action  may  be  brought  for  a  trespass  committed  outside  the  limits 
of  the  United  States,  in  the  circuit  court  for  any  district  in  whicli  the  defendant  may  be 
found,  upon  process  against  him,  if  the  citizenship  of  the  parties  is  such  as  to  give  jurisdic- 
tion, i.  6..  if  they  are  residents  of  different  states.     Mitchell  v.  Harmony,  13  How.,  187. 

§  1011.  €itizeiiship  after  diyoroe.— If,  after  a  divorce,  the  woman  remains  in  the  state 
where  the  parties  had  previously  lived,  and  the  man  removes  to  a  different  state,  they  become 
citizens  of  different  states,  so  as  to  sue  in  a  federal  court  Bennett  v.  Bennett,  Deady,  806. 
See  §g  866,  857. 

§  1012.  Corporation  suing  in  state  where  ft  is  disqualified  to  do  business.— An  insurance 
corporation,  organized  in  one  state,  but  which  has  not  complied  with  the  statutes  of  another 
state  in  reference  to  the  transaction  of  business  therein,  may  still  sue  in  the  federal  court  in 
such  latter  state.    Northwestern  Mut.  Life  Ins.  Co.  v.  Elliott,  7  Saw.,  2L 

§  1013.  Suits  to  recover  back  taxes  illegally  assessed  and  collected  by  the  United  States 
can  be  begun  in  the  federal  courts  only  when  the  parties  are  citizens  of  different  states.  If 
tbey  are  citizens  of  the  same  state,  the  suit  should  be  brought  in  the  state  courts  and  removed 
to  the  federal  courts  by  petition,  or,  after  judgment,  by  writ  of  error.  The  Collector  v.  Hub- 
bard, 12  Waa,  8. 

§  1014.  Creditor's  bilL— When  a  creditor  brings  a  bill  in  equity  against  his  debtor  to 
recover  property  fraudulently  conveyed  by  the  debtor,  and  the  assignee  in  bankruptcy  refuses 
to  allow  the  suit  to  be  brought  in  his  name,  if  the  creditor  is  a  citizen  of  the  same  state  as  the 
debtor,  the  circuit  court  has  no  jurisdiction  of  the  case,  either  by  reason  of  the  citizenship  of 
parties,  or  by  the  provisions  of  the  bankrupt  act.     Glenny  v.  Langdon,  8  Otto,  22, 

g  1015.  Suits  on  a  marshal's  bond  are  now  brought  in  the  name  of  the  party  injured 
instead  of  that  of  the  United  States.  The  federal  courts  still  have  jurisdiction  of  the  case, 
however,  though  all  the  parties  may  be  citizens  of  the  same  state.  Adler  t7.  Newcomb,  16 
Int  Rev.  Rec,  142,  174 ;  2  Dill,  45.     See  g  855. 

§  1016.  Foreclosure  suit  by  bondholder.—  When  a  holder  of  a  bond  secured  by  a  mortgage 
or  trust  deed  given  by  a  corporation  sues  the  corporation  to  foreclose  the  mortgage,  he  may 
join  as  respondents  other  bondholders  who  refuse  to  be  joined  as  plaintiffs ;  and  if  the  plaint- 
iff is  a  resident  of  one  state  and  the  corporation  was  incorporated  in  another,  and  the  bond- 
holders so  joined  as  defendants  are  citizens  of  the  latter  state,  the  circuit  court  has  jurisdiction. 
Hotel  Co.  V.  Wade,  7  Otto,  19  (CoNV.,  g§  144(M6). 

§  1017.  Right  giren  by  state  laws.— When  a  general  right  is  given  by  a  state  statute,  such 
as  a  right  to  recover  damages  from  a  railroad  company  for  a  death  caused  by  the  negligence 
of  the  railroad  employees,  this  right  may,  if  the  citizenship  of  the  parties  gives  the  federal 
courts  jurisdiction,  be  enforced  in  those  courts,  although  the  statute  giving  the  right  says  the 
suit  shall  be  brought  in  a  court  established  by  the  state  laws.  Railway  Co.  v.  Whitton,  13 
Wall.,  285  (g§  585-88). 

^  1018.  Abandoned  or  captured  property.—  The  circuit  courts  of  the  United  States  have 
no  jurisdiction  of  matters  arising  under  the  abandoned  or  captured  property  act,  where  both 
parties  are  citizens  of  the  same  state.     Mail  Company  v.  Flanders,*  12  WalL,  130. 

§  1019.  Bankruptcy. —  The  national  bankrupt  law  does  not  deprive  state  courts  of  jurisdic- 
tion over  suits  brought  to  decide  rights  of  property  between  the  bankrupt  or  his  assignee 
and  third  persons.  Whenever,  in  such  a  suit,  the  plaintiff  is  a  citizen  of  one  state,  and  the 
defendants  of  others,  the  circuit  court  of  the  United  States  may  take  jurisdiction,  and  its 
decree  is  valid  and  not  affected  by  the  intervening  bankruptcy ;  neither  is  the  assignee  a 
necessary  party,  but  he  is  bound  by  the  decree,  whether  a  paity  or  not,  just  as  any  purchaser 
of  property  pendente  lite,    Burbank  v.  Bigelow,  2  Otto,  182.    See  Dbbtos  and  Creditor. 

g  1020.  Ejeotment  for  lands  in  Connecticut.  Part  of  the  plaintiffs  being  described  as  citi- 
zens of  Vermont,  and  part  as  citizens  of  Connecticut,  and  the  defendant  as  a  citizen  of  New 
York,  but  dwelling  in  Connecticut  (in  possession  of  the  demanded  premises),  it  was  held  that 
the  court  had  no  jurisdiction.     Bissell  v.  Horton,*  8  Day  (Conn.)>  281. 

g  1021.  RemoTal  from  state  to  federal  court.— In  order  to  remove  a  cause  into  the  federal 
court  from  a  state  court,  all  the  parties  plaintiff  must  be  citizens  of  the  state  in  which  the 
suit  is  brought,  and  all  the  parties  defendant  citizens  of  some  other  state  or  states.  Hence, 
when  a  citizen  of  Vermont  and  a  citizen  of  New  Hampshire  sued  a  citizen  of  New  York,  in 
the  Vermont  state  court,  it  was  held  that  the  suit  could  not  be  removed  into  the  circuit  court 
for  the  district  of  Vermont  Hubbard  v.  Northern  R.  Co.,  3  Blatch.,  84.  See  §§  860-64. 
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§g  1022-1082.     COURTS.— JURISDICTION  OF  THE  CIRCUIT  COURT. 

§  1022.  If  a  suit  is  begun  in  a  state  court  by  a  citizen  of  that  state  and  a  citizen  of  another 
state,  as  administrators  of  a  citizen  of  the  former  state,  against  a  company  incorporated  in  a 
third  state,  the  case  cannot  be  removed  to  the  United  States  circuit  court.  Belknap  v.  North- 
ern R  Co..*  25  Vt.,  718. 

§  1038.  When  a  corporation,  organized  under  a  state  charter,  is  empowered,  by  its  charter, 
to  take  land,  and  a  method  is  prescribed  of  ascertaining  the  damages  therefor,  in  a  court  of 
the  state,  if  the  owner  of  land  so  taken  is  a  citizen  of  another  state,  and  the  corporation  pro- 
ceed in  the  state  court  for  assessment  of  damages,  the  owner  may  remove  the  case  to  a  federal 
court,  as  this  is  a  controversy  between  citizens  of  different  states.  Boom  Ca  v,  Patterson,  8 
Otto,  406. 

§  1024.  When  a  suit  is  brought  in  a  state  court  by  two  plaintiffs,  one  a  citizen  of  the  state 
where  the  suit  is  brought,  and  the  other  a  citizen  of  another  state,  against  a  citizen  of  a  third 
state,  the  suit  does  not  fall  within  the  provision  of  the  twelfth  section  of  the  judiciaiy  act  of 
the  United  States,  allowing  removal  to  a  federal  court.  Hubbard  v.  Northern  B.  Ca,  8 
Blatch.,  86. 

§  1025.  When  a  colored  citizen  is  sued  in  the  state  court  by  a  citizen  of  his  own  state,  he 
cannot  remove  the  cause  into  the  federal  court,  because  he  fears  and  believes  that  by  reason 
of  the  local  prejudices  on  account  of  his  color  and  race  he  will  not  be  able  to  enforce  his 
rights.  This  right  is  only  given  when  he  is  sued  by  a  citizen  of  another  state.  Fowlkes  v. 
Fowlkes,*  8  Ch.  Leg.  N.,  41. 

§  1028.  When  several  defendants  are  sued  in  a  state  court,  and  one  is  a  citizen  of  the  same 
state  as  the  plaintiff,  the  others  not  being  citizens  of  that  state,  if  such  defendant  is  a  merely 
nominal  party,  the  suit  may  be  removed  by  the  others  to  the  federal  court,  but  if  such  de- 
fendant is  a  necessary  party,  the  suit  cannot  be  so  removed.  Ward  v.  Arredondo,  1  Paine, 
411. 

§1027.  Where  a  township  and  a  tax  payer  thereof  filed  a  bill  in  equity  in  the  state  ooort 
to  have  the  bonds  of  the  township  canceled,  and  the  state  treasurer,  and  auditor,  the  county 
clerk  and  treasurer,  the  township  collector,  supervisor  and  clerk  and  other  officials,  and  the 
unknown  holders  or  owners  of  the  bonds  enjoined  forever  from  bringing  suit,  and  one  bond- 
holder, a  citizen  of  another  state,  appeared  and  petitioned  to  remove  the  suit  to  the  circuit 
court  of  the  United  States,  it  was  held  that  as  the  controversy  was  substantially  between  him 
and  the  township,  the  circuit  court  had  jurisdiction.  Harter  v,  Kemochan,  18  Otto,  566 
(Bonds,  gg  1421-80). 

§  1028.  When  a  case  is  begun  in  a  state  court,  and  the  defendant  files  a  petition  for  its 
removal  to  a  federal  court,  alleging  that  he  is  a  citizen  of  New  Jersey,  and  the  plaintiffis,  as 
executors,  are  citizens  of  New  York,  the  state  court  may  retain  the  case,  for  the  petition  does 
not  on  its  face  state  a  case  for  removaL  Where  the  jurisdiction  of  the  federal  courts  depends 
on  citizenship  of  parties,  it  refers  to  the  parties  as  persons,  not  as  officers.  Amory  v.  Amory, 
5  Otto,  187. 

§  1020.  An  action  for  the  negligent  killing  of  the  plaintiff's  intestate  was  brought  by  the 
personal  representative,  a  citizen  of  New  York,  in  the  New  York  supreme  court,  against  the 
receiver  of  a  New  Jersey  railroad.  The  receiver  was  a  citizen  of  New  Jersey  and  was  ap- 
pointed by  the  New  Jersey  court,  but  had  an  ancillary  appointment  by  the  New  York  supreme 
court  as  to  all  property  in  New  York,  and  the  suit  was  begun  by  leave  of  that  court  The 
defendant  filed  an  answer  and  then  removed  the  case  to  the  circuit  court,  where  it  was 
tried  and  an  order  made  dismissing  it  The  plaintiff  then  moved  to  remand  the  case  to 
the  supreme  court  of  New  York.  It  was  held  that  the  suit  was  properly  removed  to  the  cir- 
cuit court,  as  the  receiver  was  personally  a  citizen  of  New  Jersey,  and  this  is  what  governs, 
although  he  is  described  in  the  complaint  as  a  receiver  of  a  railroad  doing  business  under  the 
laws  of  the  state  of  New  York  and  having  its  principal  office,  now  the  office  of  the  receiver, 
in  the  city  of  New  York,  and  that  he  became  receiver  by  appointment  of  court,  and  the  suit 
is  brought  under  a  statute  of  the  state  of  New  York  allowing  damages  for  such  killing.  Daviea 
V.  Lathrop,  12  Fed.  R.,  853. 

§  1080. under  act  of  1875.— Under  the  act  of  congress  of  March  8,  1875,  the  right  of 

removing  a  cause  from  a  state  court  to  the  federal  circuit  court  exists  wherever  there  are 
substantial  parties,  citizens  of  different  states,  on  opposite  sides  of  the  cause,  although 
there  are  parties  on  opposite  sides  who  are  citizens  of  the  same  state.  Oirardey  o.  Moore,  8 
Woods,  402. 

§  1081.  Under  the  act  of  congress  of  March  8,  1875,  it  is  necessary,  in  order  to  remove  a 
case  from  a  state  court  on  the  ground  of  citizenship,  that  each  individual  plaintiff  shall  be 
a  citizen  of  a  different  state  from  each  individual  defendant.  Petterson  v.  Chapman,  18 
Blatch.,  897. 

g  1082.  Where  the  plaintiff  and  one  of  two  defendants  are  citizens  of  the  same  state,  and 
the  controversy  between  the  plaintiff  and  either  defendant  is  such  that  it  is  not  separable 
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from  that  of  the  other,  the  case  cannot  be  removed  from  the  state  court  to  the  federal  court 
either  under  the  statute  of  1866  (R.  S.,  §  689,  suhsec.  2),  or  statute  of  1875  (18  St.,  470). 
Chester  v.  Chester,  7  Fed.  R,  5. 

g  1038. under  act  of  1867.—  The  act  of  congress  of  March  2, 1867,  authorizes  the  removal 

of  a  suit  from  a  state  to  a  federal  court  when  there  is  a  controversy  between  a  citizen  of  the 
state  in  which  the  suit  is  brought  and  a  citizen  of  another  state.  Under  this  statute,  if  suit 
is  brought  in  a  state  court  by  a  citizen  of  another  state  against  a  corporation  which  he  alleges 
is  "a  corporation  created  by  an  act  of  the  legislature  of*'  a  third  state,  "  located  in"  a  city  in 
the  state  where  suit  is  brought,  "  by  its  agent,"  X,  **  and  doing  business  in  that  city  under  and 
by  virtue  of  the  laws  of  that  state,"  as  the  averments  show  that  neither  party  is  a  citizen  of 
the  state  where  suit  is  brought,  the  cause  cannot  be  removed.  Insurance  Co.  v,  Francis,  11 
Wall.,  216. 

g  1034.  When  suit  is  brought  against  three  defendants  in  a  state  court  of  the  state  in  which 
the  plaintiff  resides,  and  one  of  the  defendants  is  a  citizen  of  that  state,  the  case  cannot  be 
removed  to  a  federal  court  by  petition  of  the  other  defendants  under  the  act  of  March  2, 1867. 
Gajse  of  Sewing  Machine  Companies,  18  WaU.,  577. 

§  1085.  Under  the  act  of  congress  of  March  2,  1867  (14  Stat  at  Large,  558),  if  a  citizen  of 
one  state  sues  a  citizen  of  another  state  in  the  court  of  the  latter  state,  and  joins  as  another 
defendant  the  citizen  of  a  third  state,  who  voluntarily  appears,  the  plaintiff  is  entitled  to 
have  the  cause  removed  to* the  federal  court.    Sands  v.  Smith,  1  Dill.,  201. 

g  1086.  The  fact  that  garnishees  in  a  suit  are  citizens  of  the  same  state  as  plaintiff  does  not 
hinder  the  removal  of  the  suit  to  a  federal  court  under  the  act  of  congress  of  March  2,  1867. 
Cook  V.  Whitney,  8  Woods,  718. 

§  1087.  In  order  to  authorize  the  removal  of  a  case  from  a  state  court  to  a  federal  court, 
under  the  act  of  March  2, 1867,  it  is  not  necessary  that  the  parties  to  the  suit  should  be  citizens 
of  different  states  at  any  time  before  the  petition  for  removal  is  filed.  IhicU  Am  to  removal 
of  causes,  see  Pbacticb. 

(2)  What  is  a  Citizen  Within  the  Judiciary  Acts. 

[Bee  CmzBTO  axd  AuKirs.] 

SumcABY—  Meaning  of  citizenship,  §  lOdS,— Intention,  how  shown,  §  1089.—  Citizenship  de- 
pendent on  domioUe,  §  1040.  —  Change  of  domicile,  g  1041.—  Change  mtist  be  bona  ftde^ 
§  1042.—  Evidence  of  intention  requisite,  g  1048. 

§  1088.  Citizenship,  in  relation  to  the  federal  jndioiary,  means  that  kind  of  citizenship 
which  identifies  the  party  with  some  particular  state.    Butler  v,  Farnsworth,  g§  1044-46. 

%  1089.  Intention  in  a  question  as  to  change  of  citizenship  is  to  be  gathered  rather  from 
acts  than  from  declarations.    Ibid.    See  §  lOdO. 

§  1040.  A  citizen  of  the  United  States  is  a  citizen  of  that  state  where  his  domicile  is 
placed ;  and  domicile  depends  upon  a  variety  of  circumstances,  including  birth,  residence, 
residence  of  family,  acquisition  of  property,  etc.    Prentiss  v.  Barton,  g  1046. 

g  1041.  A  citizen  of  one  state  may  acquire  citizenship  in  another  and  gain  the  right  to  sue 
in  the  federal  court  as  a  citizen  of  that  state,  provided  that  he  acts  in  good  faith,  although 
leaving  his  family  in  the  former  state,  and  subsequently,  during  pendency  of  the  suit,  return- 
ing there  to  live.    Blair  v.  Western  Seminary,  §  1047.    See  §  10o7. 

g  1042.  One  may  change  his  citizenship  for  the  purpose  of  suing  in  the  federal  court,  but 
the  change  must  be  bona  fide  and  with  the  intention  of  remaining,  and  not  merely  ostensible. 
Case  V,  Clarke,  g  1048. 

S  1048.  A  change  of  residence  with  no  evidence  of  an  intention  to  make  it  permanent,  held 
insuiflcient  to  show  a  change  of  citizenship.    Gatlin  v.  Gladding,  g  1049.    See  g  1050. 

LNOIES.—  See  gg  1050-1064] 

BUTLER  V.  FARNSWORTH. 
(Circuit  Court  for  Pennsylvania:  4  Washington,  101-104.     1821.) 

Statehbnt  of  Facts. —  PlaintifiTs  lessor,  during  and  after  the  war  of  the  Rev- 
olatioDy  resided  in  South  Carolina,  and  so  continued  to  reside  up  to  the  year 
1791,  when  he  and  bis  family  removed  to  Philadelphia.  He  claimed,  however, 
a  citizenship  in  South  Carolina,  where  he  held  a  large  property,  and  repre- 
sented that  state  in  congress  np  to  1804.    He  always  claimed  bis  citizenship  of 
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South  Carolina,  and  refused  to  pay  the  personal  tax  regularly  assessed  upon 
him  in  Pennsylvania. 

§  1044.  Citisenship  in  relation  to  the  federal  judiciary  mitst  he  of  that  kind 
which  identifies  the  party  with  some  particular  state. 

Opinion  by  Washington,  J. 

The  case  of  Cooper  v.  Galbreath  was  very  ably  argued  by  the  counsel  upon  the 
point  of  federal  jurisdiction,  and  was  maturely  considered  by  the  court.  The 
opinion  then  given  remains  unshaken  by  the  argument  which  we  have  now  beard 
in  opposition  to  it.  With  respect  to  the  immunities  which  the  rights  of  citizen- 
ship can  confer,  the  citizen  of  one  state  is  to  be  considered  as  a  citizen  of  each 
and  every  other  state  in  the  Union. 

But  the  privilege  of  suing  in  the  tribunals  of  the  nation  cannot  possibly  de- 
pend upon  the  fact  of  general  citizenship,  because  if  it  did  the  jurisdiction  of 
those  tribunals  would  extend  to  every  case  where  citizens  were  parties,  since  a 
citizen  of  Pennsylvania,  suing  a  citizen  of  the  same  state,  might  truly  allege 
that  he  is  himself  a  citizen  of  any  other  state,  and  that  the  defendant  is  a  citi- 
zen of  the  state  in  which  the  suit  is  brought.  Or,  every  case  in  which  citizens 
are  parties  might,  by  the  same  course  of  argument,  be  excluded;  since  it  being 
equally  true  that  a  citizen  of  New  Jersey,  who  is  plaintiff,  is  also  a  citizen  of 
Pennsylvania,  the  Pennsylvania  defendant  might  plead  that  the  plaintiff  and 
defendant  are  citizens  of  the  same  state. 

It  is  plain,  therefore,  that  citizenship,  in  relation  to  the  federal  judiciary,  can- 
not be  that  which  has  just  been  referred  to,  but  must  be  of  that  kind  which 
identifies  the  party  with  some  particular  state  of  which  he  is  a  member.  The 
theory  of  this  provision  in  the  constitution  is  the  danger  of  partiality  in  the 
state  tribunals,  where  the  suit  is  between  a  member  of  the  political  family 
where  the  suit  is  instituted,  and  a  stranger.  Citizens,  in  reference  to  federal 
jurisdiction,  are  mentioned  as  in  opposition  to  each  other.  It  is  a  citizen  of  one 
statCy  and  a  citizen  of  another  state  in  which  the  suit  is  brought,  which  can 
never  be  explained  by  a  general  citizenship,  which  confounds  all  distinction 
and  admits  of  no  opposition.  The  only  rational  construction  of  the  constitu- 
tion, in  relation  to  federal  jurisdiction,  is  to  limit  it  to  cases  where  the  suit  is 
between  the  resident  citizens  of  different  states,  or  where  an  alien  is  a  party. 

No  difficulty  has  ever  existed  or  could  exist  where  the  suit  is  between  the 
native  or  factitious  citizens  of  one  state  and  those  of  another.  But  when  a 
removal  takes  place  from  one  state  to  another,  the  question  necessarily  arises 
whether  the  person  so  removing  is  a  citizen  of  the  state  in  which  he  was  born, 
or  was  naturalized,  or  of  that  to  which  he  had  removed.  As  to  this  matter 
we  can  add  nothing  to  what  was  said  in  the  case  of  Cooper  r?.  Galbreath.  The 
question  of  law  arising  upon  the  particular  facts  of  each  case  must  always  be. 
Has  the  person  so  removing  become  incorporated  into  the  new  society,  so  as 
to  be  a  member  of  it,  in  like  manner  as  he  was  of  the  political  family  from 
which  he  emigrated?  In  other  words,  has  he  changed  his  domicile,  and  become 
a  permanent  resident  in  the  state  to  which  he  has  removed?  Mere  residence  is 
prima  facie  ewAe^cQ  of  such  a  change;  although,  when  it  is  explained  and 
shown  to  have  been  for  mere  temporary  purposes,  the  presumption  is  repelled. 

§  1045.  Intention  as  to  a  change  in  citizenship  must  he  gatiieredfrom  the  acts 
of  the  party y  if  these  are  in  contrast  with  his  declarations. 

It  is  true  that  the  intention  of  the  party  in  changing  the  place  of  bis  resi- 
dence is  a  material  ingredient  in  the  question  of  citizenship  as  it  concerns  fed- 
eral jurisdiction.     But  this  intention  is  to  be  collected  from  the  acts  and  not 
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from  the  declaratiom  of  the  party.  If  the  removal  be  for  the  purpose  of  com- 
mitting a  fraud  upon  the  law,  and  to  enable  the  party  to  avail  himself  of  the 
jurisdiction  of  the  federal  courts,  and  that  fact  be  made  out  by  his  acts,  the 
court  must  pronounce  that  his  removal  was  not  with  a  bona  fide  intention  of 
changing  his  domicile,  however  frequent  and  public  his  declarations  to  the  con- 
trary may  have  been.  If,  on  the  other  hand,  the  sincerity  of  the  removal,  for 
the  purpose  of  permanently  residing  in  the  state  which  the  person  has  selected, 
be  not  questioned,  and  his  acts  correspond  with  such  purpose,  the  change  of 
domicile  is  completed,  and  the  law  forces  upon  him  the  character  of  a  citizen 
of  the  state  where  he  has  chosen  his  domicile;  although  he  may  have  uniformly 
declared,  as  it  Is  contended  the  lessor  of  the  plaintiff  has  done,  that  he  never- 
theless considered  himself  as  continuing  a  citizen  of  South  Carolina.  It  is  a 
conclusion  of  law  upon  certain  facts  which  constitutes  him  a  citizen  of  the  state 
where  he  permanently  resides,  which  neither  his  private  intentions  nor  his  pub- 
lic declarations  can  alter.  Were  it  otherwise,  a  door  would  be  opened  for  the 
grossest  frauds  upon  the  jurisdiction  of  the  federal  courts;  since  a  person  in 
the  predicament  stated  might  qnalify  himself  to  sue,  or  disqualify  himself  from 
being  sued,  in  those  courts,  by  declarations  known  perhaps  only  to  a  few  of  his 
friends,  though  in  manifest  hostility  to  open  and  notorious  acts  from  which 
alone  the  world  can  judge  of  his  intentions. 

As  to  the  cases  cited  from  Cranch,  they  only  prove  that  the  declaration  must 
set  forth  the  jurisdiction  of  the  court,  by  stating  that  the  parties  a/re  citisene 
of  different  states.  But  if  this  allegation  be  traversed,  the  question  will  still 
remain  to  be  decided,  what  constitutes  such  a  citizenship?  The  declaration, 
however,  need  not  go  farther  than  to  make  the  general  allegation.  But  it  is 
not  sufficient  to  state  that  the  plaintiff  or  defendant  is  of^  or  resident^  or  carry- 
ing  on  trade  within,  a  particular  state;  because  he  may  truly  be  what  is  asserted, 
and  yet  not  be  a  permanent  resident  or  domiciled  citizen  of  that  state.  As  to 
the  lessor  of  the  plaintiff,  if  this  state  be  not  the  place  of  his  domicile,  it  is 
impossible  that  aoU  can,  in  any  instance,  amount  to  a  change  of  domicile,  or 
of  permanent  residency.  We  are  clear  that  the  law  is  against  him,  and  we 
therefore  direct  the  rule  to  be  made  absolute. 

PRENTIS8  «.  BARTON, 
(arcuit  Court  for  Virginia:  1  MarahaU,  8S9-S98.    1819.) 

Statbment  of  Facts. —  Prentiss  alleged  himself  to  be  a  dtizen  of  Maryland. 
The  defendants  contended  that  he  was  a  citizen  either  of  the  District  of  Colum- 
bia or  of  Virginia,  and  called  for  strict  proof  of  his  citizenship. 

§  1046.  Wliat  constitutes  citizenship  with  reference  to  the  Jurisdiction  of  the 
circuit  court 

Opinion  by  Masshall,  C.  J. 

The  jurisdiction  of  the  court  in  this  case  depends  on  the  citizenship  of  the 
plaintiff.  If  he  was  a  citizen  of  the  District  of  Columbia  or  of  the  common- 
wealth of  Virginia,  this  suit  cannot  be  maintained ;  if  he  was  a  citizen  of  any 
other  state  he  may  sue  in  this  court.  Before  I  proceed  to  examine  the  facts  in 
this  case  I  will  consider  the  principle  which  must  govern  it. 

The  constitution  of  the  United  States  gives  the  courts  of  the  Union  jurisdic- 
tion over  controversies  arising  "  between  citizens  of  different  states  "  [art.  Ill, 
sec.  11,  1],  and  the  judicial  act  gives  this  court  jurisdiction  "  where  the  suit  is 
between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
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Stale."  The  constitution,  as  well  as  the  law,  clearly  contemplates  a  distinction 
between  citizens  of  different  states;  and,  although  the  fourth  article  declares 
that  ^'  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states,"  yet  they  cannot  be,  in  the  sense  of  the 
judicial  article,  or  of  the  judicial  act,  citizens  of  the  several  states.  There  is 
still  a  distinction  between  them,  if  in  no  other  respect,  in  their  right  to  sue  in 
the  courts  of  the  Union.  This  distinction,  although  it  may  be  clear  enough  in 
theory,  cannot  always  be  easily  drawn  in  fact.  In  a  government  composed 
like  ours  of  distinct  governments,  and  containing  the  principle  which  has  been 
stated,  it  cannot  depend  entirely  on  birth.  A  citizen  living  in  a  state,  with  all 
the  privileges  and  immunities  of  a  citizen  of  that  state,  ought  to  share  its  bur- 
thens also,  and  will  be  considered,  to  every  purpose,  as  a  citizen.  Accordingly, 
the  universal  understanding  and  practice  of  America  is,  that  a  citizen  of  the 
United  States,  residing  permanently  in  any  state,  is  a  citizen  of  that  stata 
Otherwise  a  citizen  by  statute  could  never  belong  to  any  state,  and  could  never 
maintain  a  suit  in  the  courts  of  the  United  States.  In  the  sense  of  the  consti- 
tution and  of  the  judicial  act,  he  who  is  incorporated  into  the  body  of  the  state, 
by  permanent  residence  therein,  so  as  to  become  a  member  of  it,  must  be  a 
citizen  of  that  state,  although  born  in  another.  Or,  to  use  the  phrase  more 
familiar  in  the  books,  a  citizen  of  the  United  States  must  be  a  citizen  of  that 
state  in  which  his  domicile  is  placed.  What  is  permanent  residence?  This 
question  must,  in  some  cases,  depend  on  a  great  variety  of  considerations;  and, 
as  in  all  mixed  and  doubtful  questions  of  fact,  each  circumstance  must  be 
allowed  its  due  weight.  Birth  alone,  undoubtedly,  gives  a  man  permanent 
rights  as  a  citizen ;  and  although  those  rights,  so  far  as  respects  suits  in  the 
courts  of  the  United  States,  may  be  changed  by  a  change  of  residence,  yet,  in 
doubtful  cases,  birth  will  always  have  great  influence. 

This  question  has  never  come  directly,  so  far  as  I  can  discover,  before  the 
supreme  court  of  the  United  States.  The  cases  rather  prove  that  the  jurisdic- 
tion of  the  court  must  be  shown,  than  determine  what  constitutes  citizenship. 
The  first  is  that  of  Bingham  t;.  Cabot,  8  Dal.,  382,  which  was  decided  in  1798. 
The  declaration  was  in  the  name  of  John  Cabot,  of  Beverly,  in  the  district  of 
Massachusetts,  merchant,  and  in  the  name  of  other  plaintiffs,  described  in  the 
same  manner.  The  court  were  clearly  of  opinion  that  it  was  necessary  to  set 
forth  the  citizenship  or  alienage  of  the  respective  parties  in  order  to  bring  the 
case  within  the  jurisdiction  of  the  circuit  court. 

In  the  argument  the  attorney-general  observed :  ^'  A  citizen  of  one  state  may 
reside  for  a  term  of  years  in  another  state  of  which  he  is  not  a  citizen,  for  citi- 
zenship is  clearly  not  co-extensive  with  inhabitancy."  Mr.  Dexter,  in  support 
of  the  jurisdiction,  contended  that  citizenship  in  a  particular  state  may  be 
changed  without  going  through  the  forms  and  solemnities  required  in  case  of 
an  alien;  that,  on  the  principles  of  the  constitution,  a  citizen  of  the  United 
States  is  to  be  considered  more  particularly  as  a  citizen  of  that  state  in  which 
he  has  his  family,  is  a  permanent  inhabitant,  and  is,  in  short,  domiciliated. 

This  question  came  on  again,  in  1803,  in  the  case  of  Abercrombie  v.  Dupuis, 
1  Crancb,  343.  The  suit  was  brought  in  the  district  of  Greorgia,  and  the  plaint- 
iffs averred  *^  that  they  do  severally  reside  without  the  limits  of  the  district  of 
Georgia  aforesaid,  viz.,  in  ihe  state  of  Kentucky ;  therefore,  they  have  a  right  to 
commence  their  said  action,"  etc.  The  judgment  was  reversed  on  the  authority 
of  the  case  of  Bingham  v.  Cabot  et  al.  The  question  came  on  again,  in  1804,  in 
the  case  of  Wood  v.  Wagnon,  2  Cranch,  9,  also  from  the  district  of  Georgia. 
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The  declaration  in  that  case  stated  the  plaintiff  to  be  a  citizen  of  Pennsylvania, 
and  the  defendant  to  be  '^  of  Georgia."  The  judgment  in  this  case  was  also 
reversed. 

These  cases  all  show  that  the  jarisdiction  of  the  court  must  appear  on  the 
record ;  but  the  last  shows  that  jurisdiction  is  not  given  by  averring  a  party  to 
be  of  a  particular  state.  The  plaintiff  was  a  citizen  of  Pennsylvania,  and  had, 
consequently,  a  right  to  sue  either  an  alien  or  a  citizen  of  Georgia  in  the  circuit 
court  of  Georgia.  The  defendant  must  have  been  either  an  alien  or  a  citizen. 
If  an  alien,  the  court  had  jurisdiction.  The  judgment,  then,  must  have  been 
reversed,  because  the  defendant  might  be  "  of  Georgia,"  and  yet  a  citizen  of 
another  state.  This  certainly  does  not  prove  what  residence  will  constitute 
domicile  or  citizenship;  but  I  think  it  does  prove  that  it  is  not  constituted  by 
every  residence.  By  the  general  laws  of  the  civilized  world,  the  domicile  of 
the  parents  at  the  time  of  birth,  or  what  is  termed  the  domicile  of  origin,  con- 
stitutes the  domicile  of  an  infant,  and  continues  until  abandoned  or  until  the 
acquisition  of  a  new  domicile  in  a  different  place.  As  it  gives  political  rights 
which  are  not  lost  by  a  mere  change  of  domicile,  it  is  recovered  by  any  mani- 
festation of  a  disposition  to  resume  the  native  character;  perhaps  by  a  surren- 
der of  a  new  domicile.  In  fact,  it  may  be  considered  rather  as  suspended  than 
annihilated.  All  agree  that  a  new  residence  is  not  acquired  by  a  residence  for 
temporary  purposes.  It  must  be  a  permanent  residence.  Yattel  defines  it  to 
be  '^  a  habitation  fixed  in  any  place,  with  an  intention  of  always  staying  there." 
The  existence  of  this  intention  must  be  manifested  by  overt  acts,  in  explana- 
tion of  which,  if  doubtful,  the  declarations  of  the  party  will  undoubtedly  be 
received. 

Let  this  rule  be  applied  to  the  case  at  bar.  Christopher  Prentiss  was  born 
in  Masisachusetts,  of  which  state  his  parents  were  citizens,  and  there  he  received 
his  education  and  married  a  wife.  He  appears  to  have  continued  to  reside  in 
Massachusetts  until  the  year  1801,  when  he  came  to  Georgetown,  in  the  Di8> 
trict  of  Columbia,  and  joined  Mr.  Bind  in  editing  a  paper  published  in  that 
placa  In  1802  he  sold  his  interest  in  that  paper  to  Mr.  Caldwell,  and  removed 
to  Baltimore  with  his  family,  where  he  continued  for  some  time  as  the  editor 
of  a  paper.  In  1808  he  returned  to  Massachusetts,  and  leaving  his  wife  with 
her  father  went  himself  to  England  After  his  return  in  1804  he  was  fre- 
quently in  the  District  of  Columbia,  where  he  was  employed  to  take  the  debates 
of  congress  for  a  printer  in  Philadelphia. 

I  think  there  is  not  much  difficulty  in  determining  that  Mr.  Prentiss  was 
not  a  citizen  of  the  District  of  Columbia.  If  he  acquired  a  domicile  in  that 
place  in  1801,  he  certainly  abandoned  it  in  1802,  when  be  sold  his  property  and 
removed  with  his  family  to  Baltimore.  Whatever  might  have  been  his  charac- 
ter when  residing  in  Baltimore  with  his  family,  he  certainly  recovered  his 
original  domicile  when  he  returned  with  his  family  to  Massachusetts,  and  there 
is  no  ground  to  believe  that  his  afterwards  residing  in  the  District  of  Columbia 
for  the  purpose  of  taking  the  debates  was  an  abandonment  of  it. 

It  remains  to  inquire  whether,  at  the  emanation  of  this  writ,  he  was  a  cit- 
izen of  Virginia.  It  appears  that  he  came  to  Elchmond  in  March,  1805,  and 
engaged,  generally,  with  Mr.  Davis  as  the  editor  of  his  paper.  On  the  18th 
of  July  he  returned  to  Massachusetts,  where  be  continued  until  the  latter  end 
of  September,  when  he  came  to  Virginia  and  resumed  his  employment  with 
Mr.  Davis.  About  the  last  of  November  in  the  same  year,  he  left  Mr.  Davis, 
finally,  and  has  since  been  occasionally  in  Massachusetts,  where  his  family  re- 
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sides,  and  oooasionally  in  other  states.  I  cannot  think  this  residence  in  Rich- 
mond was  ''a  habitancy,  with  an  intention  of  staying  here  always."  It 
continued  for  only  a  few  months,  a  considerable  part  of  which  was  passed  in 
his  native  state,  and  his  employment  was  one  which  he  could  abandon  at  any 
time.  Had  he  acquired  any  property  in  the  paper,  the  case  would  have  been 
more  doubtful,  or  bad  he  remained  in  Richmond  till  this  time,  or  until  this 
question  occurred,  his  residence  would  have  assamed  the  appearance  of  perma- 
nence.    Plea  to  the  jurisdiction  overruled. 


BLAIR  V.  WESTERN  FEMALE  SEMINARY. 
(Circuit  Court  for  Ohio:  1  Bond,  678-580.    1864.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  For  some  unexplained  reason,  this  case  has  been  pend- 
ing in  this  court  since  the  year  1868.  It  was  brought  by  the  plaintiff,  as  a  citi- 
zen of  Illinois,  to  recover  an  alleged  balance  due  him  on  a  contract  for  building 
the  Western  Female  Seminary,  an  incorporated  institution  located  at  the  town 
of  Oxford,  in  Butler  county.  The  defendant  has  at  length  appeared  to  the 
action,  and  has  filed  a  plea  to  the  jurisdiction  of  the  court,  on  the  ground  that 
the  plaintiff  was  a  citizen  of  the  state  of  Ohio  at  the  time  suit  was  brought, 
and  has  since  continued  to  be  such.  The  plaintiff  has  joined  issue  with  the 
defendant,  and  the  question  of  jurisdiction  is  the  only  one  now  before  the 
court. 

The  evidence  seems  to  be  conclusive  that  the  plaintiff,  having  previously 
resided  with  bis  family  at  Cincinnati,  was  unfortunate  in  business  as  a  brick- 
maker  and  brick-layer;  and  in  the  year  1856  removed  to  Chicago,  leaving  his  fam- 
ily here,  with  the  intention  of  taking  them  to  Chicago  at  a  subsequent  time  and 
making  it  his  perjfnanent  residence.  His  purpose,  as  he  states  in  his  testimony, 
in  leaving  his  wife,  was  that  his  younger  children  might  be  educated  at  the 
high  school  in  Cincinnati.  He  continued  at  Chicago,  in  pursuit  of  bis  busi- 
ness, until  1869,  intending,  up  to  that  time,  to  remove  his  family  and  continue 
his  residence  permanently  there.  His  wife,  however,  being  opposed  to  living 
at  Chicago,  in  1859  he  came  back  to  Cincinnati.  The  testimony  is  satisfactory 
to  prove  his  intention  to  have  been,  in  going  to  Chicago,  to  make  that  place 
his  home.  It  is  also  proved,  by  those  who  knew  him  intimately,  that  while 
absent  he  was  regarded  as  having  his  residence  at  Chicago.  And,  in  support 
of  this  conclusion,  it  is  proved  that  while  there  he  voted  for  two  successive 
years,  including  the  year  in  which  this  suit  was  commenced. 

§  1047.  WK<it  constitutes  a  change  of  domicile  with  reference  to  the  Juriadio- 
tion  of  a  circuit  court. 

It  is  dear  that  in  this  state  of  facts  the  plea  to  the  jurisdiction  is  not  sus- 
tained. The  plaintiff  was  a  citizen  of  Illinois  in  1858,  when  this  suit  was 
brought,  having  gone  there  without  any  intention  of  leaving,  and  having  there 
exercised  the  right  of  voting  as  a  citizen  of  that  state.  He  was  not,  therefore, 
at  that  time  a  citizen  of  Ohio,  and  had  an  undoubted  right  to  sue  in  this  court. 
The  fact  that  owing  to  his  wife's  opposition  to  living  at  Chicago,  he  subse- 
quently left  the  place,  does  not  prove  he  did  not  go  there  for  a  permanent 
settlement,  nor  that  he  was  not  a  citizen  of  Illinois  when  this  suit  was  brought. 
His  subsequently  formed  purpose  of  leaving  Chicago  cannot  affect  or  invalidate 
the  evidence  of  his  actual  residence  there  at  the  time  stated.    Neither  does 
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the  fact  of  bis  leaving  a  part  of  his  family  at  Cincinnati,  under  the  circam- 
stances  proved,  negative  the  fact  of  citizenship  in  Illinois.  6  How.,  163,  185; 
14  id.,  422.    The  plea  to  the  jurisdiction  is  overruled. 

CASE  V.  CLARKE. 
(Circuit  Court  for  Rhode  Island:  6  Mason,  70,  71.    1828.) 

§  1048.  To  effect  a  change  of  oUizenshy>y  there  must  be  a  bona  fide  change  of 
domicile. 

Opinion  by  Stobt,  J. 

It  appears  to  me  very  olear  that  there  is  no  sufficient  proof  that  the  plaintiff 
is  a  citizen  of  Massachusetts.  To  effect  that  purpose  it  should  be  established 
that  there  was  a  bona  fide  change  of  domicile.  I  do  not  say  that  we  can  inquire 
into  the  motives  for  the  change  or  the  reasons  which  influence  a  man  to  remove 
from  one  state  to  another.  Be  these  motives  or  reasons  what  they  may,  there 
must  still  be  a  bona  fide  intention  of  removal  and  a  real  change  of  domicile.  If 
a  person  wishing  to  commence  suits  in  the  courts  of  the  United  States  instead 
of  the  state  courts  chooses  to  remove  into  another  state  and  executes  such  in- 
tention bona  fide^  he  may  thereby  change  his  citizenship.  But  his  removal 
mnst  be  a  real  one,  animo  manendi^  and  not  merely  ostensible.  Now  in  the 
present  case,  no  person  can  wink  so  hard  as  not  to  see  that  the  plaintiff  never 
bad  any  intention  to  change  his  domicile.  He  went  to  Troy  upon  a  mere  tem- 
porary visit,  for  a  transient  purpose,  and  apparently  for  the  sole  purpose  of 
suing  out  and  serving  the  present  process.  He  returned  as  soon  as  the  service 
was  completed ;  and  resumed  his  business  as  usual.  How  can  such  acts,  con- 
struing them  most  favorably  for  him,  demonstrate  any  intentional  change  of 
his  common  domicile?  As  well  might  a  man  passing  into  another  state  in  the 
progress  of  a  journey  of  business  or  pleasure  claim  to  be  a  citizen  of  such  state. 
There  must  be  some  plain  overt  acts  establishing  a  real  removal  of  domicile. 
The  return  here  followed  too  soon  upon  the  removal  not  to  demonstrate  that 
it  was  merely  an  ostensible,  and  not  a  real,  change  of  domicile.  I,  for  one,  feel 
no  desire  to  encourage  attempts  of  this  nature;  and  am  willing  that  the  state 
courts  should  retain  all  the  jurisdiction  over  causes  originating  between  citizens 
of  the  same  state. 

Verdict  for  the  defendant. 

CATUN  V.  GLADDING. 
(Ciroait  Court  for  Rhode  Island :  4  Mason,  806,  800.    1820.) 

Statemeivt  of  Faots. — This  was  an  action  of  assumpsit  on  a  promissory  note. 
There  was  a  plea  to  the  jurisdiction,  to  the  effect  that  the  defendant  was  not  a 
citizen  of  Bhode  Island,  as  set  forth  in  the  writ  The  facts  as  to  residence 
and  citizenship  are  stated  in  the  opinion. 

§  1049.  Domicile^  how  determined. 

Opinion  by  Stoby,  J. 

The  opinion  of  the  court  is  that  the  defendant  is  a  citizen  of  Bhode  Island, 
and  that  the  plea  is  not  maintained.  His  birth  was  in  that  state;  the  family 
estate  is  there,  and  his  mother  remains  on  it.  The  defendant  is  unmarried. 
While  he  was  resident  at  Kew  York  in  business,  he  may  be  deemed  to  have 
acquired  a  citizenship  there,  as  he  probably  intended  a  permanent  domicile. 
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Bat  when  the  house  failed,  he  gave  up  his  residence  in  Kew  York  and  returned 
to  his  mother's  family.  Under  such  circumstances  he  must  be  presumed  to  have 
regained  the  family  domicUe,  and  to  have  returned  to  his  native  allegiance. 
The  native  character  and  domicile  easily  reverts;  and  fewer  circumstances  are 
necessary  to  establish  it  than  that  of  a  foreign  domicile.  Upon  his  return  from 
New  York,  he  re-acquired  his  native  citizenship.  What  evidence  is  there  that 
he  has  since  changed  it?  It  does  not  appear  that  he  had  any  intention  of  be- 
coming a  citizen  of  Connecticut.  For  aught  in  the  case,  his  engagement  may 
be  merely  temporary,  until  he  can  get  other  business,  and  without  any  inten- 
tion of  changing  his  domicile.  The  case  might  have  been  different  if  he  had 
had  a  family  and  removed  with  them  into  Connecticut.  Such  an  act  would 
afford  prima  facie  evidence  of  a  change  of  permanent  domicile.  The  judgment 
must  therefore  be  for  the  plaintiff.  Judgment  aooordingly. 

%  1050.  Intention. — When  a  citizen  of  one  state  removes  to  another,  the  question  whether 
he  becomes  a  citizen  of  the  new  state  depends  upon  his  intention.  If  he  intends  to  make  » 
permanent  residence  there  he  becomes  a  citizen.  This  intention  may  be  shown  by  his  decla- 
rations accompanying  the  act  of  removal,  or  by  facts  which  indicate  such  intention,  such  as 
buying  land,  removing  his  family,  planting  crops,  etc.  Burnham  v.  Rangeley,  1  Woodb^  ft 
M.,  8.    See  ^  1039.  1048. 

§  1051.  If  one  removes  from  one  state  into  another  with  the  intention  of  making  his  per- 
manent residence  in  the  latter,  he  becames  a  citizen  of  the  latter  state.  Facts  from  which 
such  intention  may  be  inferred  by  the  jury.    Bead  t;.  Bertrand,  4  Wash.,  517. 

§  1053.  temporary  absence. —  Citizenship,  when  used  in  the  constitution  in  regard  to 

the  jurisdiction  of  the  United  States  courts,  means  residence.  If  a  citizen  of  one  state 
wishes  to  change  his  domicile  and  remove  himself  and  family  into  another  state,  with  a  homa 
fide  intention  of  abandoning  his  former  place  of  residence  and  to  become  an  inhabitant  of 
the  state  to  which  he  removes,  he  becomes  an  inhabitant  of  that  state  immediateiy  on  his  re- 
moval. If,  after  so  removing  and  beginning  a  suit  in  a  federal  court  by  virtue  of  the  citizen- 
ship so  acquired,  he  moves  back  to  the  first  state,  this  fact  may  go  to  the  jury  to  show  that 
his  removal  was  not  bona  fide.    Cooper  v.  Galbraith,  8  Wash.,  553. 

§  1058.  In  order  to  bring  a  suit  in  the  circuit  court  of  the  United  States  in  a  state  in  which 
the  plaintiff  has  always  been  a  resident,  he  must  have  abandoned  his  residence  in  such  state 
and  actually  moved  to  another  state  with  a  bona  fide  intention  of  becoming  an  inhabitant 
and  resident  of  the  state  to  which  he  has  moved.  A  temporary  return  for  temporary  pur- 
poses does  not  revive  the  former  citizenship.    Kemma  v»  Brockhaus,*  5  Fed.  R.,  762. 

g  1054. right  to  rote.—  A  person  who  removes  from  one  state  to  another,  with  the 

intention  of  permanently  residing  there,  becomes  a  citizen  of  that  state  immediately,  so  far 
as  the  jurisdiction  of  the  United  States  courts  is  concerned,  though  he  may  not  be  allowed  to 
vote  in  state  elections  for  some  tima    Burnham  v,  Rangeley,  1  Woodb.  &  M.,  12. 

§  1055.  Temporary  absence.— When  a  citizen  of  one  state  removes  into  another,  with  a 
view  to  settle,  buys  land  and  pays  taxes,  he  is  a  citizen  of  that  state,  so  far  as  the  jurisdic- 
tion of  the  United  States  courts  is  concerned,  and  a  temporary  absence  in  another  state  will 
not  destroy  that  citizenship.    Knox  v,  Oreenleaf,  4  Dal.,  362. 

§  1056.  Where  one  removes  from  one  state  into  another  before  any  idea  of  prosecuting  a 
certain  claim  at  law  could  have  entered  his  mind,  and  while  so  removed  brings  suit  on  that 
claim  in  the  federal  court,  relying  upon  citizenship  to  give  jurisdiction,  the  fact  that  he 
shortly  afterwards  removes  back  to  the  same  state  which  he  before  left,  and  in  which  the  de- 
fendant lives,  does  not  necessarily  show  that  his  removal  was  fraudulent,  to  acquire  a  right  to 
sue  in  the  federal  court.    Castor  v.  Mitchel,  4  Wash.,  102. 

§  1057.  Change  of  residence  to  acquire  a  right  to  sne.— The  citizenship  of  a  party  to  a 
suit  in  a  federal  court  is  supported,  for  jurisdictional  purposes,  by  proof  of  a  permanent  and 
fixed  residence  in  a  place,  so  that  he  has  a  domicile  there.  He  need  not  have  already  acquired 
all  the  rights  and  privileges  of  a  citizen  of  that  state.  If  he  removes  from  one  state  into  an- 
other for  the  sole  purpose  of  gaining  such  citizenship  as  will  enable  him  to  sue  in  the  federal 
courts,  yet  if  he  does  it  as  a  permanent  removal  (of  which  the  jury  must  judge),  this  is  not 
a  fraud  upon  the  court  and  will  not  deprive  him  of  the  right  to  sue.  Catlett  v.  Pacific  Ina. 
Co.,  1  Paine,  610.     See  §  1041. 

§  1058.  In  reference  to  the  jurisdiction  of  the  United  States  courts,  citizenship  means 
domicile,  home,  permanent  residence.     If  one  leaves  a  state  with  an  intention  of  perma- 
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Tiently  residing  in  another  state,  though  he  does  this  in  order  to  get  the  right  to  sue  in  a  fed- 
eral court,  still  he  may  so  sue.    Gardner  t;.  Sharp,  4  Wash.,  614. 

§  1059.  Married  woman.—  The  general  rule  that  a  married  woman's  domicile  is  the  same 
as  that  of  her  husband  ceases  with  divorce.  If  after  that  she  actually  resides  in  a  different 
state  from  the  one  of  which  he  is  a  citizen,  she  may  maintain  a  process  of  habeas  corpus  for 
her  child  against  him  in  the  federal  courts.    Bennett  v,  Bennett,  Deady,  805.    See  §g  856,  857. 

§  1060.  When  a  woman  is  divorced  from  her  husband  and  the  custody  of  the  child  is  de- 
creed to  her,  but  the  husband  wrongfully  abducts  the  child,  if  the  wife  is  a  citizen  of  a  dif- 
ferent state  from  her  husband  the  United  States  district  court  has  jurisdiction  (under  lU.  S. 
Btat,  81)  of  a  writ  of  habeaa  corpus  to  take  the  child  from  the  husband.    Ibid. 

g  1061.  DiTisioo  of  eonrt. — A  citizen  of  Massachusetts  removed  to  London,  and  there 
joined  in  partnership  with  a  mercantile  firm.  A  few  years  later,  while  he  was  still  a  mem- 
ber, the  firm  brought  a  suit  in  the  circuit  court  for  Massachusetts  against  a  citizen  of  that 
state,  and  it  was  objected  that  the  court  had  no  jurisdiction.  The  court  were  divided  in 
opinion  and  certified  the  case  to  the  supreme  court,  who  were  also  divided.  The  circuit  court 
proceeded  with  the  case.    Wildes  v,  Parker,*  8  Snmn.,  598. 

§  1062.  Mlneellaneoiu. —  When  one  was  sued  as  a  citizen  of  Louisiana  and  denied  his  citi- 
zenship, proof  that  he  with  his  wife  had  lived  in  the  state  two  years,  during  which  time  he 
had  been  absent  but  once,  and  that  on  a  brief  visit,  that  he  had  occupied  himself  in  cultivat- 
ing a  plantation  in  which  he  claimed  part  ownership,  that  he  had  erected  a  dwelling-house, 
and  had  once  admitted  that  he  considered  himself  a  citizen,  was  held  sufficient  proof  of  his 
citizenship  although  he  had  never  voted  in  the  state.    Shelton  v.  Tiffin,*  6  How.,  168. 

§  1063.  Qucere,  whether  an  American  citizen,  domiciled  for  commercial  purposes  in  a 
foreign  country,  Is  to  be  deemed  an  alien,  so  as  to  be  able  to  sue  in  the  federal  courts  a  citizen 
of  his  native  state  ?    Wildes  v,  Parker,*  8  Sumn.,  595. 

§  1064.  A  citizen  of  the  United  States,  an  unmarried  man,  having  no  family,  lived  in  Bos- 
ton in  lodgings  hired  by  the  year,  and  was  in  his  lodgings  about  two-thirds  of  the  year.  The 
rest  of  the  time  he  was  absent  on  business  of  the  firm  of  which  he  was  a  partner,  traveling 
in  New  York  and  other  places.  Many  witnesses  testified  that  they  considered  his  home  to  be 
in  Boston.  It  was  held  that  for  jurisdictional  purposes  he  was  a  citizen  of  Massachusetts. 
Babaud  v.  DWolf,  1  Paine,  588. 

(3)  Averments. 

[See  PLEADiNa.] 

SuMiiABT—  Averments,  where  to  be  founds  g  1065.—  Re»idence  is  not  citizenship,  §  1066. — 
Averment  in  the  caption  not  sufficient,  %  1067.—  Residence  and  citizenship,  §  1068.—  ^t^er- 
mentsasto  corporations,  %^  1069-12.^  Averments  of  citizenship,  gg  1073-74.— ^vermsnt 
in  a  joinder  in  demurrer  allowed  under  the  circumstances,  g  1075.—  Averment  of  residence 
within  district  unnecessary,  g  1076.— ^t^ermen^  of  citizenship  of  assignor,  gg  1077-78. — 
Citizenship  of  joint  promisor  to  be  averred,  g  1079. 

g  1065.  Although  the  necessary  averments  of  citizenship  need  not  always  appear  in  the 
pleadings,  yet  the  facts  cannot  be  gathered  from  various  papers  not  a  legitimate  part  of  the 
record.    Robertson  v.  Cease,  $$g  1080-82.    See  g  1118. 

g  1006.  The  fourteenth  amendment  to  the  constitution  does  not  render  an  averment  of  res* 
idence  equivalent  to  an  averment  of  citizenship.    Ibid, 

%  1067.  A  statement  of  the  citizenship  of  the  parties  in  the  caption  of  the  bill  is  not  a  suffi- 
cient averment  to  give  the  court  jurisdiction.    Jackson  v.  Ashton,  g§  1083-84. 

g  1068.  An  averment  of  residence  is  not  an  averment  of  citizenship.     Ibid, 

g  1069.  An  averment  that  the  defendant  corporation  is  *<  a  body  politic  in  the  law  of  and 
doing  business  in  *'  a  state  is  insufficient  as  an  averment  of  citizenship  in  that  state.  Penn- 
sylvania V.  Quicksilver  Co.,  g  1085. 

g  1070.  In  a  suit  brought  by  an  alien  against  the  "Pennsylvania  B.  Co.,"  there  being  no 
averment  that  the  defendant  was  a  corporation,  a  citizen  of  a  particular  state,  or  an  alien, 
the  circuit  court  has  no  jurisdiction.     Piquignot  v.  Pennsylvania  R.  Co.,  g  1086. 

g  1071.  A  description  of  a  foreign  corporation  as  *' doing  business  and  resident  in  the  state 
of  New  York  "  is  a  sufficient  averment  of  its  citizenship.     Railroad  Co.  v,  Shepard,  g  1087. 

g  1072.  Although  it  is  ordinarily  requisite  to  describe  a  corporation  as  "duly  incorporated 
under  the  laws"  of  a  certain  state,  etc.,  yet,  when  the  existence  and  domicile  of  the  corpora- 
tion are  judicially  known  to  the  court,  it  is  sufficient  to  aver  that  the  company  "are  citizens" 
of  the  state.     Drawbridge  Co.  v.  Shepherd,  gji  1088-89. 

g  1078.  An  averment  that  defendant  is  a  citizen  of  the  United  States,  naturalized  in  Louisi- 
ana, and  residing  there,  is  equivalent  to  an  averment  that  he  is  a  citizen  of  that  state.  Qas- 
sies  V.  Ballon,  g  1090. 
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§  1074.  An  averment  that  plaintiff  is  a  citiEen  of  Maryland,  and  defendant  a  citizen  or  resi- 
dent of  Louisiana,  holding  there  his  fixed  and  permanent  domicile,  does  not  give  jurisdiction 
to  the  circuit  court;  and  a  plea  that  both  are  citizens  of  Louisiana  does  not  aid  the  matter  as 
an  admission,  since  the  whole  averment  must  be  taken  together.  Brown  v.  Keene,  §§  1091, 
1092. 

g  1075.  Where  in  a  declaration  a  necessary  averment|of  citizenship  was  omitted,  but  subse- 
quently in  a  joinder  in  demurrer  it  was  inserted,  this  was  held  sufficient  in  view  of  the 
peculiar  circumstances  of  the  case.     Bradstreet  v.  Thomaa,  g  1093. 

g  1076.  In  a  suit  brought  in  the  southern  district  of  Ohio,  an  averment  that  defendant  is  a 
citizen  of  Ohio  is  sufficient  without  averment  of  his  residence  in  the  distriot.  Vore  v.  Fowler* 
gg  1094-^. 

g  1077.  To  make  out  a  prima  fade  case  in  a  suit  by  as  assignee  of  a  lease  against  the  leasee, 
the  citizenship  of  the  assignor  at  the  time  of  suit  brought  must  be  shown.  Bradley  v.  Bhines, 
gg  1096-97. 

g  107&  In  a  suit  on  a  note  by  an  indorser,  the  oitizenship  of  the  payee  is  a  jurisdictioiial 
fact  which  must  appear  on  the  record.     Tamer  v.  Bank  of  North  America,  g  1098. 

g  1079.  The  citizenship  of  a  joint  promisor  who  is  not  served  with  process  must  appear  on 
(he  recoi-d  in  a  suit  in  the  circuit  court.    Bargh  v.  Page,  g  1099. 

[Noma.— See  gg  1100-1145.] 

ROBERTSON  v.  CEASE. 
(7  Otto,  646-651.     187a) 

Error  to  XJ.  S.  Circuit  Court,  Western  District  of  Texas. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  This  action  was  instituted  on  the  25th  of  September, 
1873,  by  Cease,  as  the  assignee  of  a  note  for  $4,190,  executed  in  Texas  by  Rob- 
ertson, plaintiff  in  error,  on  the  2d  of  October,  1860,  and  made  payable  July 
1,  1861,  to  the  order  of  W.  J.  Charablin,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  date.  Does  it  sufficiently  appear  from  the  record  that 
the  case  is  within  the  jurisdiction  of  the  circuit  court?  That  is  the  first  ques- 
tion to  be  considered  upon  this  writ  of  error. 

The  payee,  Chamblin,  a  citizen  of  Illinois,  died  in  that  state  on  the  29th  of 
April,  1871.  In  September,  1878,  the  note  sued  on  was  assigned  by  his  admin- 
istrators to  Cease.  It  appears  from  the  pleadings  that  the  heirs  and  adminis- 
trators of  Chamblin  were  also  citizens  of  Illinois,  both  when  the  note  was 
assigned  to  Cease  and  at  the  commencement  of  this  action.  It  is  also  averred 
that  Bobertson,  when  sued,  was  a  citizen  of  Texas,  but  there  is  no  allegation  as 
to  the  citizenship  of  Cease.  The  averment  as  to  him  is,  that  he  **  resides  in 
•the  county  of  Mason  and  state  of  Illinois."  It  is,  however,  claimed  by  coan- 
sel  to  be  apparent,  or  to  be  fairly  inferred  from  certain  documents  or  papers 
copied  into  the  transcript,  that  Cease  was,  at  the  commencement  of  the  action, 
a  citizen  of  Illinois.  One  of  those  documents  is  a  written  notice,  served  by  Rob- 
ertson upon  Cease's  attorneys,  that  he  would  apply  for  a  commission  to  examine 
as  witnesses,  in  support  of  the  plea  in  abatement,  "Chamblin,  Winn  and  Henry 
Cease,  citizens  of  the  county  of  Mason,  state  of  Illinois."  The  commission 
which  issued,  under  that  notice,  from  the  clerk's  office,  directed  the  examination 
of  these  witnesses,  who  are  in  that  document  also  described  as  citizens  of  Illi- 
nois. The  other  document  referred  to  is  the  deposition  of  Cease,  which  opens 
thus:  "My  name  is  Henry  Cease;  residence,  Mason  county,  Illinois;  age,  fifty- 
two  years;  occupation,  grain  dealer  and  farmer." 

§  1080.  Although  the  Jurisdictional  facts  need  not  always  appear  in  the 
pleadings^  they  cannot  he  collected  from  papers  not  properly  a  part  of  the  record. 

It  is  the  settled  doctrine  of  this  court  that,  in  cases  where  the  jurisdiction  of 
the  federal  courts  depends  upon  the  citizenship  of  the  parties,  the  facts  essential 
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to  support  that  jarisdiction  mast  appear  somewhere  in  the  record.  Said  the 
chief  justice  in  Bail  way  Co.  v.  Bamsey,  22  Wall.,  322:  "They  need  not  neces- 
sarily, however,  be  averred  in  the  pleadings.  It  is  sufficient,  if  they  are,  in 
some  form,  affirmatively  shown  by  the  record."  'That  view  was  approved  in 
the  subsequent  case  of  Briges  v.  Sperry,  95  U.  S.,  401.  Under  the  doctrine  of 
these  cases  it  is  contended  that  the  citizenship  of  Oease  in  Illinois  is  satisfac- 
torily shown  by  the  foregoing  documents,  which,  it  is  insisted,  are  a  part  of 
the  record  upon  this  writ  of  error.  But  this  position  cannot  be  maintained. 
It  involves  a  misapprehension  of  our  former  decisions.  When  we  declared 
that  the  record,  other  than  the  pleadings,  may  be  referred  to  in  this  court, 
to  ascertain  the  citizenship  of  parties,  we  alluded  only  to  such  portions 
of  the  transcript  as  properly  constituted  the  record  upon  which  we  must 
base  onr  final  judgment,  and  not  to  papers  which  had  been  improperly  in- 
serted in  the  transcript.  Those  relied  upon  here  to  supply  the  absence  of 
distinct  averments  in  the  pleadings  as  to  the  citizenship  of  Cease,  clearly  do 
not  constitute  any  legitimate  part  of  the  record.  They  are  not  so  made  either 
by  a  bill  of  exceptions,  or  by  any  order  of  the  court  referring  to  them,  or  in 
any  other  mode  recognized  by  the  law.  As  there  is  nothing  to  show  that  the 
deposition  of  Cease,  or  the  commission  or  notice  under  which  it  was  taken, 
was  before  the  jury  or  the  court  for  any  purpose,  during  the  trial,  no  fact 
stated  in  them  can  be  made  the  foundation  of  any  decision  we  might  render, 
either  upon  the  merits  or  the  question  of  jurisdiction.  Looking,  then,  at  the 
pleadings,  and  to  such  portions  of  the  transcript  as  properly  constitute  the 
record,  we  find  nothing  beyond  the  naked  averment  of  Cease's  residence  in  Illi- 
nois, which,  according  to  the  uniform  course  of  decisions  in  this  court,  is  in- 
sufficient to  show  his  citizenship  in  that  state.  Citizenship  and  residence,  as 
often  declared  by  this  court,  are  not  synonymous  terms.  Parker  v.  Overman, 
18  How.,  137. 

§  1081.  T^6  fourteenth  amendment  to  the  oonetituiion  does  not  render  an 
averment  of  residence  equivalent  to  an  averment  of  citizenship. 

In  the  oral  ai^nment  before  this  court,  the  inquiry  arose,  whether  since  the 
adoption  of  the  fourteenth  amendment  to  the  federal  constitution  the  mere 
allegation  of  residence  in  Illinois  did  not  make  such  g^  prima  facie  case  of  citi- 
zenship in  that  state  as,  in  the  absence  of  proof,  should  be  deemed  sufficient 
to  sustain  the  jurisdiction  of  the  circuit  court.  That  amendment  declares  that 
*^all  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States,  and  of  the  state  where  they 
reside.'*  It  was  suggested  that  a  resident  of  one  of  the  states  is  prima  facie 
either  a  citizen  of  the  United  States  or  an  alien, —  if  a  citizen  of  the  United 
States,  and  also  a  resident  of  one  of  the  states,  he  is,  by  the  terms  of  the  four- 
teenth amendment,  also  a  citizen  of  the  state  wherein  he  resides, —  and  if  an 
alien  he  was  entitled  in  that  capacity  to  sue  in  the  federal  court,  without  regard 
to  residence  in  any  particular  state.  It  is  not  to  be  denied  that  there  is  some 
force  in  these  suggestions,  but  they  do  not  convince  us  that  it  is  either  neces- 
sary or  wise  to  modify  the  rules  heretofore  established  by  a  long  line  of  de- 
cisions upon  the  subject  of  the  jurisdiction  of  the  federal  courts.  Those  who 
think  that  the  fourteenth  amendment  requires  some  modification  of  those 
rules  claim,  not  that  the  plaintiff's  residence  in  a  particular  state  necessarily  or 
conclusively  proves  him  to  be  a  citizen  of  that  state,  within  the  meaning  of  the 
constitution,  but  only  that  a  general  allegation  of  residence,  without  indicat- 
ing the  character  of  such  residence,  whether  temporary  or  permanent,  made 
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a  prima  fade  case  of  right  to  sue  in  the  federal  courts.  As  the  jurisdiction 
of  the  circuit  court  is  limited  in  the  sense  that  it  has  none  except  that  con- 
ferred by  the  constitution  and  laws  of  the  United  States,  the  presumption 
now,  as  well  as  before  the  adoption  of  the  fourteenth  amendment,  is,  that  a 
cause  is  without  its  jurisdiction  unless  the  contrary  affirmatively  appears.  In 
'  cases  where  jurisdiction  depends  upon  the  citizenship  of  the  parties,  such  citi- 
zenship, or  the  facts  which  in  legal  intendment  constitute  it,  should  be 
distinctly  and  positively  averred  in  the  pleadings,  or  they  should  appear 
affirmatively,  and  with  equal  distinctness,  in  other  parts  of  the  record.  And 
so  where  jurisdiction  depends  upon  the  alienage  of  one  of  the  parties.  In 
Brown  v.  Keene,  8  Pet.,  115  (§§  1091-92,  infra),  Mr.  Chief  Justice  Marshall 
said :  '*  The  decisions  of  this  court  require  that  the  averment  of  jurisdiction 
shall  be  positive  —  that  the  declaration  shall  state  expressly  the  fact  on  which 
jurisdiction  depends.  It  is  not  sufficient  that  jurisdiction  may  be  inferred 
argumentatively  from  its  averments."  Here  the  only  fact  averred,  or  appear- 
ing from  the  record,  is  that  Cease  was  a  resident  of  Illinois;  and  we  are,  in 
e£Fect,  asked,  in  support  of  the  jurisdiction  of  the  court  below,  to  infer  argu- 
mentatively, from  the  mere  allegation  of  '*  residence,''  that,  if  not  an  alien,  be 
had  a  fixed,  permanent  domicile  in  that  state,  and  was  a  native  or  naturalized* 
citizen  of  the  United  States,  and  subject  to  the  jurisdiction  thereof.  By  sach 
argumentative  inferences,  it  is  contended  that  we  should  ascertain  the  fact, 
vital  to  the  jurisdiction  of  the  court,  of  his  citizenship  in  some  state  other  than 
that  in  which  the  suit  was  brought.  We  perceive  nothing  in  either  the  lan- 
guage or  policy  of  the  fourteenth  amendment  which  requires  or  justifies  os  in 
holding  that  the  bare  averment  of  the  residence  of  the  parties  is  sufficient, 
prima  facie,  to  show  jurisdiction.  The  judgment  must,  therefore,  be  reversed, 
upon  the  ground  that  it  does  not  affirmatively  appear  from  the  record  that  the 
defendant  in  error  was  entitled  to  sue  in  the  circuit  court. 

§  1082.  An  amendinent  to  the  pleadings,  making  proper  averments  of  citizen^ 
ship,  does  not  introduce  a  new  cause  of  action. 

The  plaintiff  in  error  insists  that  the  reversal  should  be  with  directions  to 
dismiss  the  petition,  since  he  contends  that  an  amendment  of  the  pleadings, 
stating  the  citizenship  of  Cease  would  be,  in  legal  effect,  a  new  suit,  asserting 
a  new  cause  of  action,  which  would  be  barred  by  the  statute  of  limitations. 
But  it  is  clear  that  an  amendment  of  that  nature  could  not  be  so  regarded, 
either  upon  principle  or  authority.  It  would  introduce  no  new  cause  of 
action.  It  would  only  show,  if  its  allegations  as  to  citizenship  are  true, 
that  the  court  had  jurisdiction,  from  the  commencement  of  the  litigation, 
of  the  cause  of  action  set  out  in  the  original  petition.  Whether  after 
such  an  amendment  the  action  would  be  barred  by  limitation  would  depend 
upon  the  time  which  had  elapsed  before  the  filing  of  the  original  petition, 
and  not  upon  the  time  which  had  elapsed  previous  to  the  amendment.  The 
allowance  of  such  an  amendment,  under  the  circumstances  of  this  case,  is 
sustained  by  the  former  practice  of  this  court.  In  Morgan  v.  Gay,  19 
Wall,  81,  the  judgment  of  the  court  below  was  reversed  because  it  did  not 
affirmatively  appear  that  the  citizenship  of  the  parties  was  such  as  to  gi^e  it 
jurisdiction;  and  the  cause  was  sent  back  'Hhat  amendment  may  be  made  in 
the  pleadings,  showing  the  citizenship  of  the  indorser  of  the  bills,  if  it  be  such 
as  to  give  the  court  jurisdiction  of  the  case."  Such  a  course  is  peculiarly  proper 
in  this  case,  in  view  of  the  failure  of  the  plaintiff  in  error  to  make,  in  the  court 
below,  the  precise  question  of  jurisdiction  which  he  urges  upon  our  consiclera- 
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tion.  He  filed,  it  is  true,  a  plea  to  the  jurisdiction  of  the  circuit  court;  but  it 
did  not  impeach  its  jurisdiction  upon  the  distinct  ground  that  Cease  did  not 
appear  to  be  a  citizen  of  the  state  in  which  he  resided.  His  denial  of  jurisdic- 
tion was  upon  the  ground  that  the  assignment  to  Cease  was  merely  colorable, 
and  for  the  fraudulent  purpose  of  dispensing  with  letters  of  administration 
upon  Chamblin's  estate  in  Texas,  thereby  enabling  a  suit  to  be  brought  in  the 
court  below  in  the  name  of  the  assignee,  but  really  for  the  use  and  benefit  of 
that  estate.  The  parties,  as  we  infer  from  the  record,  went  to  trial  before  the 
jury  without  any  real  controversy  as  to  the  citizenship  of  Cease  being  in  Illi- 
nois. After  verdict  Robertson  mo^ed  in  arrest  of  judgment  upon  the  general 
ground  that  there  was  "  no  cause  of  action  stated  in  plaintiff's  petition  of  which 
this  court  can  take  cognizance,  and  because  it  appears  from  the  face  of  the 
pleadings  that  this  court  has  no  jurisdiction  of  the  cause."  But  we  cannot  feel 
sure,  from  this  general  language,  or  from  anything  in  the  record,  that  attention 
was  called  in  the  court  below  to  the  defect  in  the  pleadings  to  which  our  atten- 
tion has  been  specially  directed.  For  these  reasons  the  defendant  in  error 
should  be  allowed  to  amend  the  petition  in  respect  to  his  citizenship  at  the 
commencement  of  the  action,  if  bis  citizenship  was  then  such  as  to  authorize 
the  court  to  proceed  with  the  trial. 

The  assignment  of  errors  embraces  other  questions,  as  to  which  we  withhold 
any  expression  of  opinion.  Since  the  record  shows  no  case  of  which  the  circuit 
court  had  jurisdiction,  we  do  not  feel  at  liberty,  upon  this  writ  of  error,  to  de- 
termine any  point  affecting  the  merits  of  the  litigation.  The  judgment  of  the 
circuit  court  must,  therefore,  be  reversed,  with  directions  to  grant  a  new  trial, 
and  for  such  further  proceedings  as  may  be  in  conformity  to  this  opinion ;  and 
it  is  so  ordered. 

JACKSON  V.  A8HT0N. 
(8  Peters,  148,  149.    1884.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Pennsylvania. 

SrATEMEiirr  of  Facts. —  In  the  caption  of  the  bill  in  this  case  the  complain- 
ants were  described  as  citizens  of  Virginia,  and  the  defendant  as  a  citizen  of 
Pennsylvania.  In  the  bill  it  was  alleged  that  the  complainants  were  citizens 
of  Virginia,  but  the  defendant  was  described  as  "William  E.  Ashton,  of  the 
city  of  Philadelphia.*' 

§  1083.  A  statement  of  the  citizenship  of  the  parties  in  the  caption  of  the 
hiU  is  not  sufficient  to  give  jurisdiction. 

Opinion  by  Marshall,  O.  J. 

The  title  or  caption  of  the  bill  is  no  part  of  the  bill,  and  does  not  remove 
the  objection  to  the  defects  in  the  pleadings.  The  bill  and  proceedings  should 
state  the  citizenship  of  the  parties,  to  give  the  court  jurisdiction  of  the  case. 

§  1084.  An  averment  of  resid-ence  is  not  an  averment  of  citizenship. 

The  only  difficulty  which  could  arise  to  the  dismissal  of  the  bill  presents 
itself  upon  the  statement  "that  the  defendant  is  of  Philadelphia."  This,  it 
might  be  answered,  shows  that  he  is  a  citizen  of  Pennsylvania.  If  this  were 
a  new  question,  the  court  might  decide  otherwise;  but  the  decision  of  the  court, 
in  cases  which  have  heretofore  been  before  it,  has  been  express  upon  the 
point;  and  the  bill  must  be  dismissed  for  want  of  jurisdiction. 
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PENNSYLVANIA  v.  QUICKSILVER  COMPANY. 
(10  Wallaoe,  558-556.    1870.) 

Statkmknt  op  Faots. —  The  state  of  Pennsylvania  sued  the  Qaicksilver  Com- 
pany in  the  supreme  court,  alleging  in  the  declaration  that  the  defendant  was 
a  body  politic  in  the  law  of,  and  doing  business  in,  the  state  of  California. 
Motion  to  dismiss. 

§  1085.  An  averment  that  the  defendant  corporation  is  "a  body  politic  in  the 
law  of  J  and  doing  business  in^^^  California  is  insufficient  as  an  averment  of  ciiir 
zefiship. 

Opinion  by  Mb.  Justiob  Nelson. 

By  the  second  section  of  the  third  article  of  the  constitution,  it  is  ordained 
that  the  judicial  power  shall  extend  **  to  all  controversies  between  a  state  and 
the  citizens  of  another  state."  The  second  clause  of  this  section  provides 
'*  that  in  all  cases  affecting  ambassadors,  etc.,  and  those  in  which  a  state  shall 
be  a  party,  the  supreme  court  shall  have  original  jurisdiction.  ...  In  all 
other  cases  before  mentioned  it  shall  have  appellate  jurisdiction." 

This  second  clause  distributes  the  jurisdiction  conferred  upon  the  supreme 
court  in  the  previous  one  into  original  and  appellate  jurisdiction;  but  does  not 
profess  to  confer  any.  The  thirteenth  section  of  the  judiciary  act,  which  pro- 
vides for  the  jurisdiction  of  this  court,  accords  with  this  construction.  A  state, 
therefore,  may  bring  a  suit,  by  virtue  of  its  original  jurisdiction,  against  a  citi- 
zen of  another  state,  but  not  against  one  of  her  own.  And  the  question  in  this 
case  is  whether  it  is  sufficiently  disclosed  in  the  declaration  that  this  suit  is 
brought  against  a  citizen  of  California.  And  this  turns  upon  another  question, 
and  that  is,  whether  the  averment  there  imports  that  the  defendant  is  a  cor- 
poration created  by  the  laws  of  that  state;  for,  unless  it  is,  it  does  not  partake 
of  the  character  of  a  citizen  within  the  meaning  of  the  cases  on  this  subject. 
Marshall  v.  The  Baltimore  &  Ohio  R.  Co.,  16  How.,  314,  and  cases  there 
cited  (CoNTRAcrrs,  §§  566-62). 

The  court  is  of  opinion  that  this  averment  is  insufficient  to  establish  that  the 
defendant  is  a  California  corporation.  It  may  mean  that  the  defendant  is  a 
corporation  doing  business  in  that  state  by  its  agent;  but  not  that  it  had  been 
incorporated  by  the  laws  of  the  state.  It  would  have  been  very  easy  to  have 
made  the  fact  clear  by  averment,  and,  being  a  jurisdictional  fact,  it  should  not 
have  been  left  in  doubt.  Indeed,  it  was  admitted  in  the  argument  that  the  de- 
fendant was  a  Pennsylvania  corporation,  and  the  jurisdiction  sought  to  be  sos* 
tained  by  a  suit  against  this  agency.  We  have  already  shown  that  this  is 
unavailable  to  support  the  jurisdiction.  Motion  granted,  and  the  writ  dis- 
missed. 

PIQUIGNOT  V.  PENNSYLVANIA  RAILROAD  COBIPANY. 
(16  Howard,  104-106.    1858.) 

Ereor  to  U.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Opinion  by  Mr.  Justice  Orier. 

Statement  of  Facts. —  The  caption  of  this  suit  and  the  declaration  describe 
the  plaintifiF  as  a  citizen  of  France,  but  contain  no  averment  as  to  the  citizen- 
ship of  the  defendant.  Nor  does  it  state  whether  "  The  Pennsylvania  Railroad 
Company  "  is  a  corporation  or  a  private  association,  or  the  name  of  an  individ- 
ual.    The  declaration  avers  that  the  defendants  are  transporters  of  emigrants 
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for  hire,  and  undertook  to  oonvey  the  plaintiflF  and  his  wife  from  Philadelphia 
to  Pittsburg,  but  did  it  in  such  a  negligent  and  oareless  manner  that  his  wife 
was  frozen  to  death  on  her  passage.  The  defendant  pleaded  in  abatement  an- 
other action  pending  for  the  same  cause  of  action  between  the  same  parties,  in 
the  district  court  of  Alleghany  county.  To  this  plea  the  plaintiff  demurred, 
and  the  court  gave  "  judgment  upon  the  demurrer  in  favor  of  the  defendants." 
Whereupon  the  plaintiff  brought  this  writ  of  error. 

The  question  raised  by  the  plea  in  abatement  in  this  case  is  one  of  consid- 
erable importance,  and  on  which  there  is  some  conflict  of  opinion  and  decision, 
but  the  judgment  of  the  court  below  on  the  plea  is  not  subject  to  our  revision 
on  a  writ  of  error.  The  twenty-second  section  of  the  judiciary  act,  which  de- 
fines what  decrees  or  judgments  in  civil  actions  may  be  made  the  subjects  of 
appeals  or  writ  of  error,  provides  '^  that  there  shall  be  no  reversal  on  such 
writ  of  error  for  error  in  ruling  any  plea  in  abatement  other  than  a  plea  to  the 
jurisdiction  of  the  court."  The  question  of  jurisdiction  has  not  been  made  the 
subject  of  plea  or  exception,  nor  is  it  necessary  where  it  is  patent  on  the  face 
of  the  record.  The  judgment  of  the  court,  so  far  as  the  record  is  concerned, 
does  not  distinctly  show  whether  the  court  quashed  the  writ  on  the  plea  in 
abatement  or  dismissed  the  suit  for  want  of  jurisdiction,  as  it  might  well  have 
done.  In  Pennsylvania  it  is  not  usual  to  make  a  record  of  the  judgment  in 
legal  form.  The  word  "judgment"  for  the  party  in  whose  favor  it  is,  being 
the  usual  minute  made  by  the  clerk,  from  which  a  formal  record  of  judgment 
may  be  made,  but  seldom  or  ever  is  made.  It  stands  as  a  symbol  to  represent 
what  the  judgment  ought  to  be,  and  therefore  can  never  be  erroneous.  But 
there  is  no  necessity  that  the  courts  of  the  United  States  should  follow  such 
careless  precedents. 

§  1086.  Where  plaintiff  is  an  alien  and  the  citizenship  of  the  defendants  is 
not  stated^  nor  that  they  constitute  a  corporcUiony  the  federal  courts  have  no  Juris- 
diction. 

On  a  demurrer  the  court  will  look  to  the  first  error  in  pleading,  and  if  the 
declaration  does  not  show  that  the  court  has  jurisdiction  of  the  parties,  it  may 
dismiss  the  cause  on  that  ground.  In  this  case  the  declaration  states  the 
plaintiff  to  be  a  citizen  of  France,  but  gives  no  character  as  to  the  citizenship 
of  the  defendant.  The  name  is  most  probably  not  intended  to  designate  an 
individual;  if  not,  the  record  does  not  state  that  it  is  a  corporation  incorporated 
by  the  laws  of  Pennsylvania,  or  having  its  place  of  business  there,  or  that  its 
corporators,  managers  or  directors  are  citizens  of  Pennsylvania,  nor  can  the 
want  of  such  averment  be  supplied  by  inference  from  the  name.  It  is  true 
the  act  of  congress  (1  Stats,  at  Large,  73)  describes  the  jurisdiction  of  the  court 
to  be  "where  an  alien  is  a  party,"  without  describing  the  character  of  the 
other  party;  and  the  pleader  may  have  been  led  into  the  error  by  looking  no 
farther.  But  the  constitution,  which  is  the  superior  law,  defines  the  jurisdic- 
tion to  be  "  between  citizens  of  a  state  and  foreign  states,  citizens  or  subjects; " 
and  although  it  has  been  decided  (Mason  v.  The  Blaireau,  2  Cranch,  264)  that 
the  courts  of  the  United  States  will  entertain  jurisdiction  where  all  the  parties 
are  aliens,  if  none  of  them  object  to  it,  yet  it  does  not  appear  in  this  case  that 
the  defendant  is  an  alien. 

It  follows,  therefore,  that  whatever  construction  be  put  on  this  record,  the 
judgment  of  the  court  below  must  be  affirmed. 
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NSW  YORK  ic  ERI&  RAILROAD  v,  SHEPARD. 
(Circuit  Court  for  Ohio:  5  itcLean,  465.    ISiiS.) 

Opinion  by  thd  OotJKT. 

Statement  of  Faotb. — The  declaration  states,  the  New  York  &  Eri^  Bailroad, 
doing  business  and  resident  in  the  state  of  New  York,  plaintiflRs,  ootnplain,  etc. 
The  defendants  demurred  on  the  ground  that  there  was  no  sufficient  all^ation 
of  citisenship  to  give  jurisdiction  to  the  court. 

§  1087.   What  19  a  sufficient  averment  of  eitiaenskip  in  <mse  of  a  eorpora/Uon. 

Where  a  corporation  of  another  state  sues  in  this  court,  an  allegation  of 
citizenship  is  not  now  necessary,  as  was  formerly  required.  The  state  where 
the  corporation  is  located  and  in  which  its  corporate  fnnctlons  are  exmKused,  if 
alleged,  is  sufficient  to  give  jurisdiction.    The  demurrer  is  overruled. 

COVINGTON  DRAWBRIDGE  COMPANY  v.  SHEFH&iU). 
(20  Howard,  327-284.     1857.) 

Opinion  by  Tiney,  0.  J". 

Statement  of  Facts. —  The  writ  of  error  in  this  case  is  brought  upon  a 
judgment  recovered  by  Shepherd  and  others  against  the  Covington  Drawbridge 
Company,  in  the  circuit  court  of  the  United  States  for  the  district  of  Indiana. 

The  only  error  assigned  here  is  that,  upon  the  declaration  and  pleadings  in 
the  case,  the  circuit  court  had  no  jurisdiction.  This  objection  is  founded  upon 
the  description  of  the  pailies  in  the  declaration,  which  is  in  the  following 
words:  "Alexander  O.  Shepherd,  Elijah  F.  Gillan,  James  Davidson,  Samuel 
McClnre,  Samuel  Peters  and  George  Willard,  citizens  of  the  state  of  Ohio, 
plaintiffs  in  this  suit,  complain  of  the  Covington  Drawbridge  Company^  citiiena 
of  the  state  of  Indiana,  defendants  in  this  suit,  in  a  plea  of  trespass  on  the 
case." 

The  plaintiff  in  error,  who  was  defendant  in  the  court  below,  contends  that 
it  does  not  appear  by  this  averment  that  the  Drawbridge  Compatiy  was  a  cor- 
poration chartered  by  Indiana,  and  had  its  principal  place  of  business  in  that 
state;  and  that,  unless  this  appears  in  the  pleadings,  the  averment  that  tbey 
were  citizens  of  that  state  was  not  sufficient  to  give  jurisdiction  to  the  circuit 
court.  It  is  very  true,  that  where  individuals  voluntarily  associate  together, 
and  adopt  a  name  or  description  intended  to  embrace  all  of  its  members,  and 
under  which  its  contracts  and  engagements  are  made,  and  its  business  carried 
on,  such  a  company  can  neither  sue  nor  be  sued  by  the  name  they  have  adopted, 
and  under  which  they  act,  in  any  court  of  common  law,  whether  it  be  the 
court  of  a  state  or  of  the  United  States.  They  must  soe  and  be  sued  in  their 
individual  names  as  partners  in  the  company. 

§  1088.  The  court  will  take  judicial  notice  cf  an  act  of  incorporation  where  ike 
constitution  of  the  state  provides  thai  every  statute  shall  he  a  public  law. 

But  the  answer  to  the  objection  taken  by  the  plaintiff  in  error  is,  that  the 
twenty-seventh  section  of  the  fourth  article  of  the  constitution  of  Indiana  pro- 
vides Xhat  **'  every  statute  shall  be  a  public  law,  unless  otherwise  declared  in  the 
statute  itself."  The  statute  of  the  legislature  of  Indiana,  incorporating  the 
Covington  Drawbridge  Company,  is  therefore  a  public  law,  of  which  the  cir- 
cuit court  and  this  court  are  bound  to  take  judicial  notice,  without  its  being 
pleaded  or  offered  in  evidence.  For  wherever  a  law  of  a  state  is  held  to  be  a 
public  one,  to  be  judicially  taken  notice  of  by  the  state  courts,  it  must  be  re- 
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garded  in  like  manner  by  a  court  of  tbe  United  States,  when  it  is  required  to 
administer  tbe  laws  of  the  state* 

§  1089.  When  the  existence  and  domicile  of  a  corporation  are  jitdicially 
known  to  the  courts  an  allegation  that  the  company  are  cithene  of  a  certain  state 
is  sufficient  for  jurisdictional  purposes.     Authorities  reviewed. 

This  being  the  case  in  this  instance,  the  averment  that  tbe  Covington  Draw- 
bridge Company  are  citizens  of  the  state  of  Indiana  is  sufficient,  according  to 
the  decisions  of  this  conrt  in  the  case  of  The  Louisville  K  Co.  v.  Letson,  2 
How.,  497  (§§  1346-50,  infra\  which  has  ever  since  been  adhered  to,  and  must 
now  be  regarded  as  tbe  settled  law  of  the  courL  Tbe  question  as  to  the  juris- 
diction of  the  courts  of  the  United  States,  in  cases  where  a  corporation  is  a 
party,  was  argued  and  considered  in  this  court,  for  the  first  time,  in  the  cases 
of  The  Hope  Insurance  Co.  v.  Boardman,  5  Crancb,  57,  and  of  The  Bank  of 
the  United  States  v.  Deveaux,  6  Cr.,  61  (§§  1844-45,  infra).  These  two  cases 
were  argued  at  the  same  term,  and  were,  as  appears  by  tbe  report,  decided  at 
the  same  time.  And,  in  the  last-mentioned  case,  the  court  held  that  in  a  suit 
by  or  against  a  corporation,  in  its  corporate  name,  this  conrt  might  look  be- 
yond the  mere  legal  being  which  the  charter  created,  and  regard  it  as  a  suit  by 
or  against  the  individual  persons  who  composed  the  corporation;  and  an  aver- . 
ment  that  they  were  citizen^  of  a  particular  state  (if  such  was  the  fact)  would 
be  suflScient  to  give  jurisdiction  to  a  court  of  the  United  States,  although  the 
suit  was  in  the  corporate  name,  and  the  individual  corporators  not  named  in 
tbe  suit  or  the  averment 

But  in  the  case  of  The  Louisville  R  Co.  v.  Letson,  the  court  overruled  so 
mnch  of  this  opinion  as  authorized  a  corporation  to  plead  in  abatement  that 
one  or  more  of  the  corporators,  plaintiffs  or  defendants,  were  citizens  of  a  dif- 
ferent state  from  the  one  described,  and  held  that  the  members  of  the  corpo- 
rate body  must  be  presumed  to  bo  citizens  of  the  state  in  which  the  corporation 
was  domiciled,  and  that  both  parties  were  estopped  from  denying  it.  And 
that,  inasmuch  as  the  corporators  were  not  parties  to  the  suit  in  their  individ- 
ual characters,  but  merely  as  members  and  component  parts  of  tbe  body  or 
legal  entity  which  the  charter  created,  the  members  who  composed  it  ought  to 
be  presumed,  so  far  as  its  contracts  and  liabilities  are  concerned,  to  reside  where 
the  domicile  of  the  body  was  fixed  by  law,  and  where  alone  they  could  act  as 
one  person ;  and  to  the  same  extent,  and  for  the  same  purposes,  be  also  re- 
garded as  citizens  of  the  state  from  which  this  legal  being  derived  its  exist- 
ence, and  its  faculties  and  powers.  And  in  tbe  case  of  The  Bank  of  Augusta 
V.  Earle,  18  Pet.,  519,  the  court  said  that  a  corporation  can  have  no  legal  exist- 
ence outside  of  the  dominion  of  the  state  by  which  it  is  created.  Conse- 
quently, the  Covington  Drawbridge  Company  being  chartered  by  tbe  state  of 
Indiana,  it  necessarily  has  its  home  and  place  of  business  in  that  state;  and 
tbe  only  averment  in  the  declaration  necessary  to  show  a  case  for  jurisdiction 
was  that  of  the  citizenship  of  the  parties  who  composed  the  company. 

In  tbe  case  of  The  Lafayette  Insurance  Company  v.  French,  the  declaration 
stated  that  the  corporation  itself  was  a  citizen  of  Indiana.  Now,  no  one,  we 
presume,  ever  supposed  that  the  artificial  being  created  by  an  act  of  incorpora- 
tion could  be  a  citizen  of  a  stato  in  tbe  sense  in  which  that  word  is  used  in  the 
constitution  of  the  United  Slates,  and  the  averment  was  rejected  because  tbe 
matter  averred  was  simply  impossible.  But  it  appeared  from  other  parts  of 
the  pleadings  that  the  corporation  was  chartered  by  Indiana,  and  bad  its  prin- 
cipal place  of  business  in  that  state.    And  the  court,  therefore,  applied  the 
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priQciple  deoided  in  the  case  of  The  Louisville  R.  Oo.  v,  Letson,  and  held  that 
the  members  of  the  corporate  body  must  be  presumed  to  be  citizens  of  the 
same  state.  The  citizenship  of  the  corporators  was  re^rded  as  the  necessary 
and  legal  consequence  of  the  facts  stated  in  the  pleadings,  without  any  positive 
and  direct  averment  to  that  effect.  The  case  of  Marshall  against  the  Balti- 
more &  Ohio  Railroad  Company  was  decided  upon  the  same  ground.  But 
in  the  case  before  us,  the  citizenship  of  the  corporators  is  not  left  to  be  in- 
ferred by  the  court  from  other  facts  stated  in  the  pleadings,  but  is  directly  and 
positively  averred,  and  consequently  freed  from  all  objection  on  that  head. 
Indeed,  it  is  the  same  form  of  pleading  in  this  respect  that  was  used  in  the  case 
of  The  Bank  of  the  United  States  v.  Deveaux,  and  which  this  court  ruled  to  be 
good. 

If  the  act  of  incorporation  had  not  been  a  public  law,  which  the  court  is 
bound  to  notice,  then,  undoubtedly,  the  proper  description  of  the  defendants 
would  have  been,  ''  The  Covington  Drawbridge  Company,  citizens  of  the  state 
of  Indiana,  incorporated  by  that  name,  by  the  said  state,  and  having  their 
principal  place  of  business  therein."  But  in  the  case  before  us,  the  averment 
of  the  citizenship  of  the  members  of  the  corporation  is  all  that  is  required,  be> 
•  cause  the  existence  and  domicile  of  the  corporate  body  is  judicially  known  to 
the  court. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Mb.  JusnoB  Campbell  concurred  in  the  result  of  the  opinion  of  the  court 
Mb.  Justice  Daniel  dissented,  holding  that  a  corporation  is  not  citizen. 

GASSIES  V.  BALLON. 
(6  Peters,  761,  7d2.    1883.) 

Ebrob  to  IT.  S.  District  Court,  Eastern  District  of  Louisiana. 

§  1090.  An  allegation  that  defendant  is  a  naturalized  citizen  redding  in 
Louisiana  is  a  sufficient  averment  of  citizenship. 

Opinion  by  Marshall,  C.  J. 

In  this  case,  the  court  is  of  opinion  that  the  jurisdiction  can  be  sustained. 
The  defendant  in  error  is  alleged  in  the  proceedings  to  be  a  citizen  of  the 
United  States,  naturalized  in  Louisiana,  and  residing  there.  This  is  equivalent 
to  an  averment  that  he  is  a  citizen  of  that  state.  A  citizen  of  the  United  States, 
residing  in  any  state  of  the  Union,  is  a  citizen  of  that  state.  The  authorities  on 
this  question  have  gone  far  enough;  and  this  court  is  not  disposed  to  narrow 
any  more  the  limitations  which  have  been  imposed  by  the  decided  case&  They 
have  gone  as  far  as  it  would  be  reasonable  and  proper  to  go.  The  judgment 
of  the  district  court  of  Louisiana  is  affirmed. 

BROWN  V.  KEENE. 
(8  Peters,  112-116.     1834.) 

§  1091.  An  averment  that  defendant  is  a  citizen  or  resident  of  Louisianay 
holding  his  fxed  and  permanent  domicile  there,  is  not  a  sufficient  averment  oj 
citizenship. 

Opinion  by  Marshall,  C.  J. 

This  appeal  is  from  a  decree  of  the  court  of  the  United  States  for  the  dis- 
trict of  Louisiana.    The  first  error  assigned  in  the  proceedings  is,  that  the  peti* 
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tion,  which,  in  the  practice  of  Louisiana,  is  substituted  for  a  declaration,  does 
not  show,  with  sufficient  certainty,  that  the  parties  were  within  the  jurisdiction 
of  the  court     If  this  objection  be  well  founded  it  is  undoubtedly  fatal. 

The  petition  avers  that  the  plaintiff,  Kichard  Raynal  Eeene,  is  a  citizen  of 
the  state  of  Maryland ;  and  that  James  Brown,  the  defendant,  is  a  citizen  or 
resident  of  the  state  of  Louisiana,  holding  his  fixed  and  permanent  domicile  in 
the  parish  of  St.  Charles.  The  petition,  then,  does  not  aver  positively  that  the 
defendant  is  a  citizen  of  the  state  of  Louisiana,  but  in  the  alternative,  that  be  is 
a  citizen  or  a  resident.  Consistently  with  this  averment  he  may  be  either.  The 
additional  words  of  description,  '^  holding  his  fixed  and  permanent  domicile  in 
the  parish  of  St.  Charles,"  do  not  aid  this  defective  description.  A  citizen  of 
the  United  States  may  become  a  citizen  of  that  state  in  which  he  has  a  fixed 
and  permanent  domicile;  but  the  petition  does  not  aver  that  the  plaintiff  is  a 
citizen  of  the  United  States.  The  question  is,  whether  the  jurisdiction  of  the 
court  is  sufficiently  shown  by  these  averments.  The  constitution  extends  the 
judicial  power  to  *' controversies  between  citizens  of  different  states;"  and  the 
judicial  act  (1  Stats,  at  Large,  73)  gives  jurisdiction  ^*  in  suits  between  a  citizeti 
of  the  state  where  the  suit  is  brought,  and  a  citizen  of  another  state." 

The  decisions  of  this  court  require  that  the  averment  of  jurisdiction  shall  be 
positive —  that  the  declaration  shall  state  expressly  the  fact  on  which  jurisdiction 
depends.  It  is  not  sufficient  that  jurisdiction  may  be  inferred  argumentatively 
from  its  averments.  In  Bingham  v.  Cabot,  3  Dal.,  382,  the  court  held  clearly, 
that  it  was  necessary  to  set  forth  the  citizenship  (or  alienage,  when  a  foreigner 
was  concerned)  of  the  respective  parties,  in  order  to  bring  the  case  within  the 
jurisdiction  of  the  court,  and  that  the  record  was,  in  that  respect,  defective. 
In  Abercrombie  v.  Dupuis,  1  Cranoh,  343,  the  plaintiffs  below  aver  "  that  they 
do  severally  reside  without  the  limits  of  the  district  of  Georgia,  to  wit,  in  the 
state  of  Kentucky."  The  defendant  is  called  *'  Charles  Abercrombie,  of  the 
district  of  Georgia,  aforesaid."  The  judgment  in  favor  of  the  plaintiff  below 
was  reversed  on  the  authority  of  the  case  of  Bingham  v.  Cabot, 

In  Wood  V.  Wagnon,  2  Cranoh,  9,  the  judgment  in  favor  of  the  plaintiff  be- 
low was  reversed  because  his  petition  did  not  show  the  jurisdiction  of  the 
court.  It  stated  the  plaintiff  to  be  a  citizen  of  the  state  of  Pennsylvania,  and 
James  Wood,  the  defendant,  to  be  "  of  Georgia,  aforesaid."  Capron  v.  Van 
Noorden,  2  Cranch,  126,  was  reversed  because  the  declaration  did  not  state  the 
citizenship  or  alienage  of  the  plaintiff  in  the  circuit  court.  The  same  principle 
has  been  constantly  recognized  in  this  court. 

§  1 0!)2.  If  an  averment  of  citizenship  in  the  pUa  he  relied  upon  as  an  admie' 
siony  the  whole  averment  must  he  taken  together. 

The  answer  of  James  Brown  asserts  that  both  plaintiff  and  defendant  are 
citizens  of  the  state  of  Louisiana.  Without  indicating  any  opinion  on  the 
question  whether  any  admission  in  the  plea  can  cure  an  insufficient  allegation 
of  jurisdiction  in  the  declaration,  we  are  all  of  opinion  that  this  answer  does 
not  cure  the  defect  of  the  petition.  If  the  averment  of  the  answer  may  be 
looked  into,  the  whole  averment  must  be  taken  together.  It  is,  that  both 
plaintiff  and  defendant  are  citizens  of  Louisiana.  The  decree  of  the  court  for 
the  district  of  Louisiana  is  to  be  reversed,  that  court  not  having  jurisdiction ; 
and  the  appeal  to  be  dismissed.  The  cross  appeal,  Eeene  v.  Brown,  is  to  be  dis- 
missed, the  court  having  no  jurisdiction. 
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BRADSTREET  v,  THOMAa 
(12  Peters,  59-eQ.    1838.) 

Opinion  by  Tanet,  0.  J. 

Statebcent  of  Facts. —  A  motion  has  been  made  by  the  defendant  in  error 
to  dismiss  this  case,  upon  the  ground  that  the  averments  necessary  to  give 
jurisdiction  to  the  courts  of  the  United  States  do  not  appear  in  the  record. 
The  decisions  which  have  heretofore  been  made  on  this  subject  render  it  proper 
that  the  circumstances  under  which  this  motion  comes  before  the  court  shonld 
be  stated. 

A  writ  of  right  was  brought  in  the  district  court  for  the  northern  district  of 
New  York,  to  recover  certain  lands  situated  in  the  state  of  New  Tork.  The 
demandant,  in  her  declaration,  avers  that  she  is  an  alien,  and  a  subject  of  the 
king  of  the  United  Kingdom  of  Oreat  Britain  and  Ireland;  but  does  not  aver 
that  the  tenant  is  a  citizen  of  the  state  of  New  York,  or  of  any  other  state  of 
the  United  States.  The  suit  was  brought  to  January  term,  182^5,  at  which 
term  the  tenant  appeared,  and  prayed  leave  to  imparle  until  the  next  term; 
^*  saving  all  objections  as  well  to  the  juriBdiction  of  the  court  as  to  the  writ  and 
count."  The  case  was  continued  from  term  to  term,  until  August  term,  1826, 
when  the  tenant  put  in  the  usual  plea  to  the  first  count,  and  demurred  to  the 
second  and  third ;  setting  down  special  causes  of  demurrer.  The  demandant 
joined  in  the  miM  on  the  plea,  and  joined  in  the  demurrer;  and,  in  her  joinder 
in  demurrer,  she  averred  that  the  defendant  was  a  citizen  of  the  state  of  New 
York.  The  want  of  this  averment  of  citizenship  in  the  counts  was  not  one  of 
the  causes  of  demurrer  assigned  by  the  tenant.  The  demurrers  were  decided 
against  the  demandant  at  August  term,  1827;  and  further  proceedings  were 
had  which  it  is  unnecessary  to  state  here,  and  the  case  continued  until  August 
term,  1881,  when  the  defendant  moved  the  court  to  dismiss  the  suit  for  want 
of  jurisdiction ;  assigning,  as  the  foundation  of  this  motion,  the  want  of  an 
averment  of  the  pecuniary  value  of  the  lands  demanded  in  the  counts  filed  by 
the  demandant. 

The  court  sustained  the  motion,  and  dismissed  the  suit.  But  at  that  time  no 
objection  to  the  jurisdiction  was  made  on  account  of  the  omission  to  aver  the 
citizenship  of  the  tenant.  In  1832  this  dismissal  of  the  suit  was  brought  be- 
fore the  supreme  court,  and  a  rule  laid  on  the  district  court  to  show  cause  why 
the  case  should  not  be  reinstated  in  that  court;  and  at  January  term,  1833,  a 
peremptory  mandamus  was  issued  by  this  court,  commanding  the  district  court 
to  reinstate  the  suit,  and  ^'  to  proceed  to  try  and  adjudge  according  to  the  law 
and  right  of  the  case,  the  said  writ  of  right  and  the  miss  therein  joined.'' 
The  mandamus  was  obeyed  and  the  cause  reinstated,  and  the  mise  tried  and 
found  against  the  demandant,  and  judgment  entered  against  her  at  November, 
1837.  The  case  is  now  before  us  upon  a  writ  of  error  on  this  judgment,  and 
a  motion  is  made  to  dismiss  the  case,  upon  the  ground  that  neither  the  district 
court  nor  this  court  could  have  jurisdiction  of  the  suit;  because  the  demand- 
ant is  an  alien,  and  there  is  no  averment  that  the  tenant  was  a  citizen  of  New 
York. 

§  1093.  Where  a  necessary  averment  was  omitted  in  the  dedarationj  btU  ap- 
peared in  a  joinder  in  demurrer  without  objection^  this  was  sufficient  under  the 
circumstances  of  the  case. 

The  above  statement  of  the  proceedings  makes  it  evident  that  the  dismissal 
of  the  suit,  upon  this  ground,  at  this  time,  would  be  a  surprise  upon  the  de- 
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mandant,  who  has  been  prosecQting  the  sait  for  many  years;  most  probably 
under  the  impression  that  the  averment  of  citizenship  contained  in  her  joinder 
in  demnrrer  was  considered  by  this  court  and  by  the  distriet  court  to  be  a  suffi- 
cient compliance  with  the  rules  of  pleading  established  by  the  decisions  of  this 
court.  For  the  averment  in  question  was  received  in  the  district  court  without 
objection ;  and^  indeed,  would  seem  to  have  been  regarded  as  soffioieut  by  that 
court;  because,  when  the  suit  was  diso^issed  there,  upon  the  ground  that  the 
counts  did  not  contain  proper  averments  to  give  jurisdiction,  no  notice  was 
taken  of  the  want  of  this  averment  in  the  counts,  nor  any  objection  to  the 
place  where  it  bad  been  inserted  in  the  pleadings;  and  when  the  case  was 
brought  before  this  court,  on  the  application  for  the  mofuhtrnt^j  the  fault  in 
the  pleadings  now  charged  was  not  noticed  by  the  court  in  the  opiuion  deliv- 
ered, and  does  not  appear  to  have  been  brought  to  their  attention  by  the  couu* 
sel  for  the  tenant.  7  Pet,  634.  The  demandant  might,  therefore,  reasonably 
have  supposed  that  the  court  deemed  the  averment  sufficient;  because  certainly 
the  mandamus  would  not  have  been  issued,  commanding  the  district  court  to 
reinstate  the  case,  and  proceed  to  try  it,  unless  this  court  had  been  of  opinion 
that  a  sufficient  caust^  was  presented  by  the  pleadings  to  give  jurisdiction  to 
the  district  court. 

The  principle  09  which  this  averment  has  been  required  is  purely  tecbnioaL 
£nt  the  rule  has  been  established  by  the  decisions  of  this  court,  and  we  do  not 
mean  to  disturb  it;  and  the  proper  place  for  the  averment  is  undoubtedly  in 
the  declaration  of  the  plaintiff  in  the  cause.  The  district  court  was  not  bouqd 
to  receive  it  in  the  joinder  in  demurrer ;  and  clearly  ought  not  to  have  received 
it,  if  it  had  been  objected  to  by  the  tenant.  But  be  has  waived  the  objection,  by 
failing  to  make  it  in  an  earlier  stage  of  the  cause,  and  after  the  proceedings 
which  have  taken  place  in  the  district  court,  and  in  this  court;  and  when  the 
cause  has  been  so  long  continued  and  allowed  to  proceed  in  the  same  condition 
of  the  pleadings  and  averments,  it  would  be  unjust  to  the  demandapt  to  dist 
miss  it  upon  this  mere  technical  informality.  The  pleadings,  in  fact,  contain 
all  the  averments  required  by  the  decisions  of  this  court  to  give  jurisdiction  to 
the  courts  of  the  United  States;  and  as  they  appear  to  have  been  acquiesced  in 
by  the  tenant  and  regarded  as  sufficient  in  the  district  court,  and  were  not 
objected  to  in  this  court,  when  the  case  was  here  on  the  application  for  a  manr 
clamusj  we  do  not  think  the  informality  can  be  relied  pn  now  to  dismiss  the 
suit.    The  motion  is  therefore  overruled. 

Baldwin,  J.,  dissented. 

VORE  v.   FOWLEE. 
(OiicuU  Court  for  Ohio:  S  Bond,  294-SeS.    18S9.) 

Opinion  by  the  Coxtbt. 

Statehbnt  of  FAars. — This  is  an  action  on  a  promissory  note  for  $1,000, 
given  by  the  defendant,  payable  to  the  order  of  the  plaintiff.  The  declara- 
tion is  in  the  usual  form,  averring  as  a  ground  for  the  jurisdiction  of  this 
court  that  the  plaintiff  is  a  citizen  of  the  state  of  Iowa  and  the  defendant  a 
citizen  of  the  state  of  Ohio.  The  defendant  has  demurred  to  the  declaration^ 
one  ground  of  which  is,  that  the  court  has  not  jurisdiction,  there  being  no  aver- 
ment that  the  defendant  is  a  resident  or  inhabitant  of  the  southern  district  of 
Ohio. 
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§  1094.  A  return  of  gervioe  by  a  marshal  implies  thai  the  service  teas  made 
in  his  own  districL 

This  avermeDt  is  not  neoessary.  The  marshal  of  this  district  has  made  a  re- 
turn to  the  writ  that  it  was  served  personally  by  the  delivery  of  a  copy  to  the 
defendant.  The  return  does  not  state  that  it  was  served  within  the  southern 
district  of  Ohio,  nor  was  this  necessary.  The  fact  of  service  on  the  defendant 
implies  that  it  was  served  in  that  district.  By  law,  no  authority  is  vested  in 
the  marshal  to  serve  such  process  without  the  district  for  which  he  is  appointed. 
The  court  must  presume,  in  the  absence  of  proof  to  the  contrary,  that  the  mar- 
shal has  acted  within  the  scope  of  his  authority,  and  that  the  writ  was  exe* 
onted  within  this  district. 

§  1095,  An  averment  that  defendant  is  a  citizen  of  the  state  where  suit  is 
brought  is  sufficient^  without  averment  of  the  district  whereof  he  is  a  resident. 

The  averment  of  the  declaration  that  the  defendant  was  a  citizen  of  the  state 
of  Ohio  is  sufficient  to  give  this  court  jurisdiction,  without  alleging  that  be 
was  a  resident  or  citizen  of  the  southern  district.  The  constitution  declares 
that  the  judicial  power  of  the  United  States  shall  extend  "  to  controversies  be* 
tween  citizens  of  different  states; "  and  the  act  of  congress  defining  the  jurisdic- 
tion of  the  circuit  courts  provides  that  it  shall  extend  to  all  suits  between  a 
citizen  of  the  state  in  which  suit  is  brought  and  a  citizen  of  another  state.  It 
requires  only  that  the  parties  shall  be  citizens  of  different  states  to  vest  juris- 
diction in  a  circuit  court  of  the  United  States  without  reference  to  the  division 
of  a  state  into  districts.  It  results,  therefore,  that  if  a  party  sued  is  a  citizen  of 
the  state  in  which  suit  is  brought,  though  not  a  citizen  or  resident  of  the  ju- 
dicial district  in  which  he  is  sued,  the  court  has  jurisdiction.  If  a  citizen  of 
the  state,  and  the  process  has  been  served  in  the  proper  district,  the  question  of 
jurisdiction  cannot  prevail.  To  this  effect  is  the  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  McMicken  v.  Webb,  11  Pet.,  25  (^  1196-98, 
infra).  In  that  case  the  defendant  was  a  resident  and  citizen  of  the  western 
district  of  Louisiana,  but  sued  and  served  with  process  in  the  eastern  dis- 
trict. There  was  a  plea  to  the  jurisdiction  of  the  court,  which  the  supreme 
court  held  could  not  be  sustained.  In  that  case  as  in  this,  the  averment 
was  that  the  defendant  was  a  citizen  of  the  state;  and  the  writ  being  served 
in  the  district  in  which  suit  was  brought,  the  jurisdiction  of  the  court  was 
undeniable.    The  demurrer  is  overruled. 

BRADLEY  v.  RHINE3. 
(8  WaUace,  898-897.    1869.) 

Ebbob  to  U.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Statement  of  Facfs. —  Bradley,  of  Kentucky,  sued  Bhines,  administrator,  of 
Pennsylvania,  declaring  upon  a  lease  made  by  Breeden  &  Co.,  also  of  Pennsyl* 
vania,  who  had  assigned  the  lease  to  plaintiff.  The  court  refused  to  admit  the 
lease  in  evidence,  and  there  was  judgment  for  defendant. 

Opinion  by  Mb.  Justice  Miller. 

The  first  proposition  made  by  the  counsel  for  the  defendant  in  error,  and  by 

which  the  ruling  of  the  court  is  maintained,  depends  for  its  soundness  on  the 

construction  to  be  given  to  certain  statutes  of  Pennsylvania,  and  will  not  be 

examined  by  us  if  the  ruling  of  the  court  is  well  founded  as  to  the  second  profh 

osition.     There  can  be  no  doubt  that  the  lease  sued  on  here  is  a  chose  in  action, 

and  the  assignors  are  described  in  the  instrument  as  residing  in  the  same  state 

with  defendants. 
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§  1 096.  Semble^  that  if  one  buys  leased  land  from,  the  lessor ^  he  may  sue  the 
lessee  without  assignment  of  the  lease^  thus  escaping  the  restriction. 

Two  propositions  are  relied  on  as  taking  this  case  out  of  the  prohibition  of 
the  statute:  1.  That  the  plaintiff  having  purchased  the  lands  which  were  the 
subject  of  the  lease,  became  entitled  thereby  to  the  benefit  of  the  lease,  and  the 
assignment  was  not  necessary  to  enable  him  to  maintain  the  action.  If  he  had 
shown,  or  offered  to  show,  that  he  had  become  the  owner  of  the  land,  the  court 
would  probably  have  permitted  him  to  do  so.  But  as  he  only  offered  the  lease 
and  the  assignment,  the  court  could  not  admit  them  on  the  ground  of  a  pur- 
chase of  which  there  was  no  evidence. 

§  1097.  To  make  out  a  prima  fade  case  in  a  suit  against  the  lessee  upon 
an  assigned  lease^  the  citizenship  of  the  assignor  must  be  shown  at  the  time  of  suit 
brought, 

2.  Then  it  is  argued  that  although  fireeden  &  Co.  might  have  been,  as  the 
lease  shows,  citizens  of  Pennsylvania  when  the  lease  was  made,  this  may  not 
have  been  so  when  suit  was  brought;  and  that,  as  the  plaintiff  was  a  citizen  of 
Kentucky,  and  the  defendants  of  Pennsylvania,  this  makes  a  prima  facie  case 
of  jurisdiction  in  the  court,  which  can  only  be  defeated  by  evidence  that  the 
assignors  were  citizens  of  the  same  state  with  defendants  when  the  suit  was 
brought 

This  court  has  decided  the  proposition  otherwise.  In  Turner  v.  Bank  of  North 
America,  4  DalL,  8  (§  1098,  infra),  the  plaintiff  recovered  judgment  in  the  circuit 
court  as  assignee  of  Biddle  &  Co.  The  only  error  assigned  was  that  it  did  not 
appear  in  the  record  that  Biddle  &  Co.  were  citizens  of  a  state  other  than  North 
Carolina,  in  which  district  the  defendant  resided,  and  where  he  was  sued ;  and 
for  this  cause  the  judgment  was  reversed.  The  soundness  of  this  decision  is 
recognized  in  the  cases  of  Mollan  v.  Torrance,  9  Wheat.,  637,  and  Bank  of 
United  States  v.  Moss,  6  How.,  31  (§§  63-59,  supra),  and  we  take  the  doctrine 
to  be  settled,  that  when  a  party  claims  in  the  federal  courts  through  an  assign- 
ment of  a  chose  in  action,  be  must  show  affirmatively  that  the  action  might 
have  been  sustained  by  the  assignor  if  no  assignment  had  been  made.  The 
case  of  De  Sobry  v.  Nicholson,  3  Wall.,  420,  relied  on  by  plaintiff's  counsel, 
IS  not  in  point.  There  plaintiff  had  become  possessed  of  all  bis  partner's  inte^ 
est  in  the  contract  sued  on  without  assignment,  and  none  was  relied  on.  The 
partner  not  being  a  necessary  party,  his  citizenship  in  the  same  state  with  de* 
fendant  did  not  defeat  the  jurisdiction. 

Judgment  affirmed. 

TURNER  V.  BANK  OF  NORTH  AMERICA. 
(4  DaUaa,  8-11.    1799.) 

Erbob  to  U.  8.  Circuit  Court,  District  of  North  Carolina. 

Opinion  by  Ellswohth,  C.  J. 

Statembnt  of  Facts. —  The  action  below  was  brought  by  the  president  and 
directors  of  the  Bank  of  North  America,  who  are  well  described  to  be  citizens 
of  Pennsylvania,  against  Turner  and  others,  who  are  well  described  to  be  citi- 
zens of  North  Carolina,  upon  a  promissory  note,  made  by  the  defendant,  pay- 
able to  Biddle  &  Co.,  and  which,  by  assignment,  became  the  property  of  the 
plaintiffs.  Biddle  &  Co.  are  no  otherwise  described  than  as  *^  using  trade  and 
merchandise  in  partnership  together,"  at  Philadelphia  or  North  Carolina.  And 
judgment  was  for  the  plaintiff.    The  error  assigned,  the  only  one  insisted  on, 
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is  that  it  does  not  appear  from  the  record  that  Biddle  &  Co.,  the  promisees, 
or  any  of  them,  are  citizens  of  a  state  other  than  that  of  North  Caralina,  or 
aliens. 

§  1098.  In  a  suit  on  a  note  by  an  iiuiorsee^  the  citizeneAip  of  the  payee  is  a 
jurudictionalfact^  vohioh  mttst  appear  on  the  record. 

A  circuit  coart,  thoogh  an  inferior  court,  in  the  language  of  the  constitution,  is 
not  so  in  the  language  of  the  common  law;  nor  are  its  proceedings  subject  to 
the  scrutiny  of  those  narrow  rules  which  the  caution  or  jealousy  of  the  courts 
at  Westminster  long  applied  to  courts  of  that  denomination;  but  are  entitled 
to  as  liberal  intendments  or  presumptions  in  favor  of  their  regularity  as  those  of 
any  supreme  court.  A  circuit  court,  however,  is  of  limited  jurisdiction;  and 
has  cognizance,  not  of  oases  generally,  but  only  of  a  few  specially  circum- 
stanced, amounting  to  a  small  proportion  of  the  cases  which  an  unlimited 
jurisdiction  would  embrace.  And  the  fair  presumption  is  (not  as  with  regard 
to  a  court  of  general  jurisdiction,  that  a  cause  is  within  its  jurisdiction  unless 
the  contrary  appears,  but  rather)  that  a  cause  is  without  its  jurisdiction  till  the 
contrary  appears.  This  renders  it  necessary,  inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its  jurisdiction  appears,  or  can  be  pre- 
samed,  to  set  forth  upon  the  record  of  a  circuit  court  the  facts  or  circumstances 
which  give  jurisdiction,  either  expressly,  or  in  such  manner  as  to  render  them 
certain  by  legal  intendment.  Among  those  circumstances  it  is  necessary,  where 
the  defendant  appears  to  be  a  citizen  of  one  state,  to  show  that  the  plaintiff  is  a 
citizen  of  some  other  state,  or  an  alien ;  or  if,  as  in  the  present  case,  the  suit 
be  upon  a  promissory  note,  by  an  assignee,  to  show  that  the  original  promisee 
is  so;  for  by  a  special  provision  of  the  statute,  it  is  bis  description,  as  well  as 
that  of  the  assignee,  which  effectuates  jurisdiction. 

But  here  the  description  given  of  the  promisee  only  is,  that ''  he  used  trade" 
at  Philadelphia  or  North  Carolina;  which,  taking  either  place  for  that  where 
he  used  trade,  contains  no  averment  that  he  was  a  citizen  of  a  state  other  than 
that  of  North  Carolina^  or  an  alien;  nor  anything  which,  by  legal  intendment, 
can  amount  to  such  averment.  We  must,  therefore,  say  that  there  is  error. 
It  is  exceedingly  to  be  regretted,  that  exceptions  which  might  be  taken  in  abate- 
ment, and  often  cured  in  a  moment,  should  be  reserved  to  the  last  stage  of  a 

suit,  to  destroy  its  fruits. 

Judgment  reversed. 

BARGH  V.  PAGE. 
(Circuit  Court  for  Michigan:  4  McLean,  10-12.    1845.) 

Opinion  by  the  Cocsr. 

STAT£&iENT  OF  FAais. —  This  is  a  motion  to  set  aside  the  verdict  obtained  by 
the  plaintiffs,  for  the  reasons  assigned.  The  second  ground  of  the  motion  is, 
that  there  is  no  averment  of  citizenship  of  Timothy  Page,  one  of  the  parties  to 
the  note,  but  who  was  not  served  with  process.  By  the  plaintiff,  it  is  contended 
that  the  non-joinder  of  a  joint  contractor  can  only  be  pleaded  in  abatemenU 
CabelU.  Vaughan,  1  Saund.,  290,  291,  6  N.,  4;  Tice  v.  Shute,  Burr.,  2611; 
Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  46  (Banks,  §§  6-19);  Oilman 
V.  Rives,  10  Pet.,  298. 

§  1099,  The  citizenship  of  a  joint  promisor  not  served  xmth  process  must 
appear  in  the  declaraiio^i. 

This  was  undoubtedly  the  rule  at  the  common  law,  but  the  limited  jurisdic- 
tion of  this  court  will  not  admit  of  the  same  rule.     The  circuit  court  can  take 
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jarisdiction  from  the  oitizensbip  of  the  parties,  only,  when  they  reside  in  dif- 
ferent states.  By  the  act  of  1839,  if  process  shall  not  be  served  on  all  the  de- 
fendants, the  plaintiff  may  proceed  to  judgment  against  those  who  are  before 
the  court,  provided  it  can  be  done  without  prejudice  to  those  who  have  had  no 
notice.  Bat  if  the  absent  defendants  live  in  the  same  state  with  the  plaintiff, 
the  court  cannot  take  jurisdiction,  as  between  them  and  the  plaintiff,  as  the  suit 
would  not  be,  as  to  them,  between  citizens  of  different  states.  But  with  this 
exception,  the  conrt  may  give  judgment,  though  a  part  of  the  persons  named 
as  defendants  have  not  been  served  with  process.  Against  those  who  are  served, 
the  judgment  will  be  good. 

In  the  special  counts  there  was  an  averment  of  non-residence  as  to  T.  Page, 
on  whom  process  was  not  served,  but  those  counts  were  discontinued,  and  in  the 
general  counts  there  was  no  such  reference  to  his  citizenship  as  to  make  the 
averment,  in  this  respect,  in  the  special  counts,  a  part  of  the  general.  As  this 
must  appear  on  the  face  of  the  declaration,  there  was  no  necessity  to  plead  an 
abatement,  to  take  advantage  of  it,  as  at  common  law.  Upon  the  whole,  we 
think  the  verdict  must  be  set  aside  on  the  point  reserved,  and  leave  given  to 
the  plaintiffs  to  amend  their  declaration. 


§1100.  Avennent  of  JnrisdiotioH  necessarj.— The  federal  courts  being  courts  of  special 
jarisdiction,  and  there  being  no  presumption  in  favor  of  their  jurisdiction  where  the  facts 
requisite  to  show  it  do  not  appear  on  the  record,  express  allegation  of  the  facts  necessary  to 
give  jurisdiction  is  necessary.    Hornthall  v.  The  Collector,*  9  Wall,  560. 

§  1101.  A  federal  court  cannot  take  cognizance  of  a  bill  in  equity  unless  the  citizenship  is 
such  as  to  give  it  jurisdiction,  and  this  citizenship  must  appear  on  the  record.  Mossman  v. 
Higgin8on,*4  Dal.,  14. 

g  1108.  The  citizenship  of  the  parties  must  appear  on  the  record.  Residence  is  not  suffi- 
cient Wood  V.  Wagnon.*  2  Cr.,  0;  Capron  v.  Van  Noorden,*  2  Cr.,  126;  Turner  v.  Eniiile,  4 
Dal.,  7;  Anderson  v,  Jackson,*  2  Paine,  426;  Shedden  v.  Curtis,*  6  Call  (Ya.),  241. 

§  1108.  When  a  party  is  made  defendant  who  is  a  proper  defendant,  and  who  has  been 
served  with  process  and  has  answered,  but  whose  citizene^p  is  not  made  to  appear  on  the 
record,  the  bill  must  be  dismissed  without  prejudice  for  want  of  jurisdiction.  Gaylords  v. 
Ke]shaw,«  1  WaU.,  81. 

g  1104.  The  United  States  circuit  court  is  a  court  of  limited  jurisdiction,  and  to  entitle  it 
to  take  jurisdiction  of  a  case  it  must  appear  on  the  record  that  the  plaintiff  is  cither  an  alien 
or  a  citizen  of  another  state  from  the  defendant  If  the  suit  is  on  a  promissory  note  by  an 
assignee,  the  citizenship  of  the  original  promisee  must  be  different  from  that  of  the  defend- 
ant   Turner  v.  Bank  of  North  America,  4  Dal.,  8  (§  1098). 

§  1105.  If  a  bill  in  equity  in  a  federal  court  names  the  citizenship  of  the  complainants  but 
not  of  the  defendants,  the  court  cannot  take  jurisdiction,  findlay  v.  Bank  of  United  States* 
2  McL.,  47  (BiiJLB  AND  Notes,  §§  59.i-602>. 

g  1106.  Where  the  plaintiff  omitted  to  allege  in  his  declaration  that  he  was  a  citizen  of 
another  state,  the  court  on  motion  of  the  defendant  arrested  judgment  after  verdict.  Shed- 
den V.  Curtis,*  6  Call  (Va).  241. 

§  1107.  For  the  purposes  of  jurisdiction,  the  citizenship  of  a  corporation  should  be  averred 
in  the  pleadings.    Oreeley  v.  Smith,*  8  Story,  7a 

g  1108.  When  the  jurisdiction  of  the  circuit  court  of  the  United  States  depends  upon  the 
citizenship  of  the  parties,  if  the  citizenship  is  not  so  alleged  that  the  jurisdiction  appears  on 
the  record,  the  supreme  court  will,  when  the  case  is  before  it  on  a  writ  of  error,  strike  the 
case  from  the  docket     Bingham  v,  Cabot,  8  Dal.,  883. 

§  1105^.  When  an  action  of  ejectment  is  brought  by  a  municipal  corporation  against  several 
defendants,  and  the  cause  is  removed  to  a  federal  court  upon  a  petition  which  does  not  allege 
that  all  the  defendants  are  citizens  of  a  different  state  from  the  plaintiff,  the  cause  must  be 
remanded.     Ex  parte  Girard,  3  Wall.  Jr..  265. 

§  1110.  In  order  to  give  to  this  court  jurisdiction  on  the  ground  of  parties,  it  must  be  a  suit 
between  a  citizen  of  the  state  within  its  district,  and  a  citizen  of  another  state.  And  the 
necessary  averments  of  citizenship  to  confer  jurisdiction  must  appear  on  the  face  of  the  bilL 
Merserole  v.  Union  Paper  Collar  Co.,  6  Blatch..  856. 
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§  1111.  When  not  Heoesaary  to  ayer  citizenship.— A  statute  of  Alabama  converts  a  joint 
note  into  a  joint  and  several  note.  Hence  when  a  holder  brings  suit  in  the  circuit  court  for 
that  district  against  two  joint  makers,  averring  their  citizenship  in  the  writ,  and  discontinues 
against  one  of  them  who  was  not  found  within  the  district,  it  is  not  necessary  for  him  in  bis 
declaration  to  aver  the  citizenship  of  such  one.     Smith  v.  Clapp,*  15  Pet^  126. 

g  1112.  An  assignee  of  a  note  payable  to  bearer,  by  delivery,  is  not  within  the  eleventh 
section  of  the  judiciary  act,  and  hence  it  is  not  necessary  to  aver  the  citizenship  of  the  payee. 
Ibid. 

§  1118.  Citizenship  must  appear  in  the  process.— In  order  to  sustain  the  jurisdiction  of 
the  federal  court  it  must  be  set  forth  in  the  process  that  the  parties  are  citizens  of  different 
states.  Otherwise  the  case  will  be  struck  off  the  docket.  Emory  v.  Oreenough,  8  DaL,  869. 
See  §  1065. 

§1114.  It  seems  that  the  allegations  of  citizenship  which  are  necessary  to  confer  jurisdiction 
on  the  courts  of  the  United  States  should  appear  in  the  writ.    Lyell  v.  Goodwin,  4  McL.,  48. 

§  1115.  Presumptions. —  Where  a  cause  is  removed  from  a  state  court  to  the  circuit  court 
of  the  United  States,  in  accordance  with  the  statutes  in  such  case  provided,  and  the  records 
are  then  destroyed  by  fire,  and  these  facts  appear  by  a  stipulation  filed  by  the  parties,  who 
ask  to  be  allowed  to  supply  the  lost  pleadings,  and  this  is  done  and  judgment  rendered  by 
the  circuit  court,  the  supreme  court  upon  error  will  presume  from  the  allegations  of  the  stip- 
ulation that  the  lost  record  contained  the  proper  allegations  of  citizenship.  Railway  Co.  v. 
Ramsey,  22  Wall.,  836. 

§  1116.  When  proper  allegations  of  the  citizenship  of  parties  are  made  to  give  the  federal 
courts  jurisdiction  of  the  cause,  it  seems  that  such  allegations  are  presumed  to  be  true,  and 
one  who  relies  upon  their  being  untrue  must  allege  and  prove  that  fact.  Sheppard  v.  Oraves, 
14  How.,  610. 

§1117.  Amendment.— The  omission  to  state  the  citizenship  of  the  plaintiff  or  defendant 
in  a  bill  in  equity  in  a  federal  court  is  a  formal  omission  and  may  be  cured  by  amendment. « 
Vose  V.  Philbrook,  8  Story,  844. 

§1118.  When  a  case  has  been  dismissed  from  the  United  States  circuit  court  for  lack  of 
proper  allegations  of  citizenship  in  the  parties,  and  an  appeal  to  the  supreme  court  dismissed, 
that  court  will  not  allow  the  record  to  be  amended  by  inserting  such  allegations,  but  those 
amendments  may  be  made  in  the  circuit  court.    Jackson  v.  Ashton,  10  Pet,  480. 

§  1119.  Sufficiency.— An  averment  of  citizenship  is  sufficient  if  it  fairly  appear  of  what 
states  the  parties  are  citizens.    Jones  v.  Andrews,  10  Wall.,  827  (§§  8d3-S86). 

§  1120.  A  special  count  by  indorsee  against  maker  should  show  that  maker  and  payee  were 
citizens  of  different  states,  but  a  money  count  stating  indebtedness,  and  a  promise  to  pay 
from  defendant  to  plaintiff,  is  sufficient  on  the  record  to  give  jurisdiction.  Bank  of  U.  S.  «. 
Moss,  6  How.,  81  (g^  58-59). 

§  1121.  A  bill  in  equity  in  which  plaintiff  describes  himself  as  a  citizen  of  Virginia,  and 
makes  as  defendants  the  receiver,  directors  and  stockholders  of  the  insolvent  Merchants* 
Bank  of  South  Carolina,  without  further  averments  of  citizenship,  does  not  show  a  case 
within  the  jurisdiction  of  the  circuit  court.    Grodfrey  v,  Terry,*  7  Otto,  171. 

§  1122.  An  averment  that  plaintiff  is  an  alien  will  not  give  jurisdiction  to  the  circuit 
court,  without  an  averment  of  tha  citizenship  of  defendant.  Mossman  v.  Higginson,*  4 
Dal.,  12. 

§  1128.  It  is  not  sufficient  to  aver  that  plaintiff  is  an  alien.  It  should  appear  that  he  is  a 
citizen  or  subject  of  some  one  foreign  state.     Wilson  v.  City  Bank,*  8  Sumn.,  438. 

g  1124.  Averments  that  the  plaintiffs  '*  reside  without  the  limits  of  Georgia,"  and  that  de- 
fendant is  of  the  **  district  of  Georgia,"  are  insufficient  to  g^ve  the  circuit  court  jurisdiction. 
Abercrombie  v,  Dupuis,*  1  Cr.,  848. 

§1125.  Averments  that  the  plaintiffs  are  aliens,  and  that  the  defendants  are  **late  of  the 
district  of  Maryland,  merchants,"  are  insufficient  to  support  jurisdiction  in  the  circuit  court. 
Hodgson  V.  Bowerbank,*  6  Cr.,  808. 

§  1126.  If  the  averment  of  citizenship  of  plaintiff  in  a  case  in  the  federal  circuit  court  be 
that  *'said  X.  was,  during  his  life-time,  a  citizen  of  the  United  States,  and  of  the  istateof 
Pennsylvania."  and  the  suit  is  against  citizens  of  California,  this  averment  sufficiently  im- 
plies that  the  plaintiff  was  not  a  citizen  of  California.    Bayerque  v.  Haley,  McAL,  97. 

§  1127.  The  record  described  the  plaintiffs  as  aliens,  and  subjects  of  the  king  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the  defendants  as  late  of  the  district  of  Mary- 
land, merchants,  but  were  not  stated  to  be  citizens  of  Maryland.  HleU,  fatally  defective. 
Hodgson  V.  Bowerbank,*  5  Cr.,  808. 

g  1128.  Tiie  description  of  a  party  as  a  citizen  of  the  United  States,  and  an  inhabitant  of 
Connecticut,  is  equivalent  to  describing  him  as  a  citizen  of  Connecticut.  Duryee  u.  Webb^* 
16  Conn.,  558. 
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g  1189«  Where  the  bill  described  the  plaintiflFs  as  citisens  of  Massachusetts,  Connectioat  and 
Vermont,  and  the  defendants  as  a  corporate  body,  incorporated  by  the  legislature  of  the  state 
of  New  York,  the  bill  was  dismissed,  because  it  appeared  that  the  parties  were  not  described 
as  citizens  of  different  states.    Sullivan  v.  Fulton  Steamboat  Co.,  6  Wheat,  450. 

§  1180.  The  averment  that  plaintiffs  are  a  firm  of  natural  persons,  associated  together  for 
the  purpose  of  carrying  on  the  banking  business  at  a  certain  place,  and  have  been  for  a  period 
of  eighteen  months  engaged  in  that  business  at  that  place,  is  a  sufficient  averment  that  they 
are  citizens  of  the  state  in  which  that  place  is  situated.  Express  Co.  v.  Kountze,  8  Wall., 
851  (Carribbs,  ^  1499-1603). 

§  1181*  An  allegation  that  a  party  is  *'of  a  certain  state  "  is  a  sufficient  allegation,  after 
verdict,  that  he  is  a  citizen  of  that  state.    Edwards  v.  Nichols,*  3  Day  (Conn.),  25. 

§  1182,  If  the  declaration  in  a  suit  on  a  promissory  note  in  a  federal  court  by  an  assignee 
begins  by  stating  that  the  maker  and  payee  are  both  citizens  of  the  same  state,  but  the  dec- 
laration afterwards  avers  that  the  payee  was  an  alien,  and  resident  of  a  different  state  at 
the  time  of  making  and  also  of  transferring  the  note,  the  jurisdiction  is  sustained.  Bailey 
n.  Dozier,  6  How.,  28  (Bills  and  Notb3.  ^  942-46). 

§  1188.  If,  in  a  suit  in  a  federal  court,  proper  averments  of  citizenship  are  made  in  the  first 
count,  and  referred  to  in  the  second  count,  the  second  count  is  good  on  demurrer.  Jones  vl 
Heaton,  1  McL.,  817. 

§  1184.  An  allegation  in  the  pleadings  that  a  party  to  a  suit  in  a  federal  court  is  a  citizen  of 
a  state,  giving  the  name,  is  a  sufficient  allegation  that  he  is  a  citizen  of  the  United  States. 
Wright  V.  Hollingsworth,  1  Pet.,  168. 

g  II89.  When,  in  a  suit  in  the  United  States  circuit  court,  citizenship  is  necessary  to  give 
jurisdiction,  and  the  defendant  is  a  corporation,  it  must  be  alleged  that  it  is  incorporated  by 
the  laws  of  a  state  and  not  that  it  is  a  citizen  of  a  state,  for  a  corporation  cannot  be  a  citizent 
but  all  its  stockholders  are,  for  purposes  of  jurisdiction,  conclusively  presumed  to  be  citizens 
of  the  state  where  it  is  incorporated.  The  averment  need  not  be  formal  if  its  substance  can 
be  gathered  from  the  pleadings.  If  not,  the  defect  is  fatal  at  any  state  of  the  case.  Mulier  1;. 
Dows.  4  Otto.  445  (CORP.,  g§  1574-79). 

§  1188.  An  allegation  in  a  complaint  that  the  plaintiff  is  a  citizen  of  one  state  and  the  de- 
fendant, an  insurance  company,  is  a  citizen  of  another  state,  is  not  sufficient  to  give  jurisdic- 
tion, as  it  does  not  aver  by  what  state  the  company  was  chartered,  if  at  all,  and  a  corporation 
cannot  be  a  citizen  of  any  state.  But  if  the  plaintiff's  replication  avers  that  the  defendants 
are  a  corporation  created  under  the  laws  of  a  state  of  which  the  plaintiff  is  not  a  citizen,  and 
the  defendant  demurs,  this  is  sufficient  to  give  jurisdiction.  Lafayette  Ins.  Co.  v.  French,  18 
How.,  405  (COSP.,  §§  1140-45). 

g  1187.  Bepognanoy. —  An  averment  that  the  plaintiffs  were  citizens  of  New  York,  to  wit, 
at  Springfield  in  the  state  of  Illinois,  is  repugnant,  and  cannot  be  used  where  citizenship  is  a 
ground  of  jurisdiction.    Leavitt  v.  Cowles,*  2  McL.,  491. 

§  1188.  Objeetion  to,  how  made.—  If  plaintiff  in  a  suit  in  the  circuit  court  of  the  United 
States  does  not  make  the  necessary  averment  of  citizenship,  it  must  be  taken  advantage  of 
by  plea  or  demurrer.  An  allegation  of  residence  is  not  enough.  Hilliard  v.  Brevoort,  4  McIa, 
25;  Evans  v.  Davenport,  id.,  575. 

§  1189.  If  proper  allegations  of  citizenship  to  give  the  federal  courts  jurisdiction  appear  on 
the  record,  the  defendant  can  only  impugn  it  by  a  special  plea  to  the  jurisdiction.  Wickliffe 
V.  Owings,  17  How.,  51. 

§  1140.  Although  if  the  record  does  not  contain  allegations  showing  the  citizenship  of  par- 
ties necessary  to  give  the  federal  court  jurisdiction,  the  court  will,  at  any  time,  notice  this 
defect  and  dismiss  the  case,  yet  if  there  are  proper  allegations,  but  the  defendant  wishes  to 
deny  the  truth  of  them,  he  must  do  it  by  plea  in  abatement,  and  cannot  introduce  such  de- 
nial into  a  general  answer.     Wood  v.  Mann,  1  Sumn.,  580. 

§  1141.  Plea  to  JarigdietioB  mast  bo  denied.—  When  a  plaintiff  relies  on  the  citizenship  of 
the  parties  to  give  the  circuit  court  jurisdiction,  he  must  distinctly  allege  that  he  is  a  citizen 
of  one  state,  and  the  defendant  a  citizen  of  another.  If  he  does  this,  the  allegation  is  taken 
to  be  true  if  not  denied  by  a  plea  in  abatement.  If  denied,  and  the  plaintiff  demurs  to  the 
plea,  the  court  has  no  jurisdiction.    Scott  v,  Sandford,  19  How.,  401. 

§  1148.  Snfflcienej  of  plea.—  A  suit  was  brought  by  an  indorsee  of  a  note  against  a  remote 
indorser  on  a  count  for  money  had  and  received.  Defendant  filed  a  plea  to  the  jurisdiction, 
stating  that  he  and  plaintiff's  immediate  indorser  were  citizens  of  the  same  state.  Held^  that 
this  plea  was  insufficient,  as  the  averment  should  be  that  they  were  citizens  of  the  same  state 
at  tiie  time  when  the  action  was  brought.    Mollan  v,  Torrance,*  9  Wheat.,  587. 

§  1148.  As  to  the  district  of  defendant's  resideoee.— When  sufficient  allegations  of  the 
citizenship  of  parties  are  made,  to  give  the  federal  court  jurisdiction,  no  allegation  is  nece»- 
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sary  that  the  defendant  resides  in  the  distriot  in  which  suit  is  brooght  If  he  is  saed  out  of 
his  dtRtrict  he  can  plead  his  penonaL  pririlege.    Teess  v.  Phelps,  MoAL,  17. 

§  1144.  BemoTal.—  When  a  suit  is  begun  in  die  oirauit  court  of  the  United  [States  to  fore- 
close a  mortgage,  that  court  having  jurisdiction  of  the  subject-matter  and  the  parties*  and 
afterwards  a  suit  is  begun  in  a  state  court  affecting  the  same  subject-matter,  the  cin^ait 
court  may  take  jurisdictioo  of  the  second  suit,  when  removed  to  it  bj  consent  erf  partiea,  al- 
though no  allegations  appear  in  the  record  stating  a  proper  case  of  citiasnship  in  the  parties. 
People's  Bank  v,  Calhoun,  12  Otto,  961. 

§  1145.  In  a  proTisional  court  established  in  Louisiana  at  the  does  of  the  rebeUion  a  suit 
was  begun,  in  which  the  allegations  disclosed  a  cause  not  cognisable  in  the  circuit  court. 
Plaintiff  subsequently  moved  in  the  circuit  court  that  tlie  case  be  transferred  into  that  court, 
suggesting  that  defendant  was  an  alien.  Held,  that  as  the  record  showed  that  the  court 
was  without  jurisdiction  at  first,  this  suggestion  could  not  aid  the  matter  and  the  motion  was 
dismissed.    Edwards  v.  Tanneret,*  12  WalL,  44A. 

b.  Assignees  and  Indorsees. 

OVWHASY  —  CiHxenBhip  of  original  osstgmor  only  material^  g  1146.— CfKsens^ip  of  tafenne- 
diate  cuaignees  immaterial^  %  IIA7.^  Extent  of  the  restriction,  §  1148. —  No  application  to 
removed  euits,  g  114^,^ Restrietion  appliee  only  to  eontente  of  ehoeea,  g§  1160-51.— ^S^ 
cifio  performance.  §  1152.—  Aeaignee  of  insolvent,  §  1158.—  Suit  for  an  aoeount  of  aales, 
g  1154. —  All  the  aesignore  muet  have  been  competent,  %  W^.-^  Mortgage,  g  1156. —  Nofm- 
inal  assignee,  g  1157.—  Timje  tichen  assignor  must  be  competent,  gg  1158-59. —  United  States 
as  assignee,  g  1160.— iVbts  payable  to  bearer,  g  1161.— Indorsee  and  indorser,  %  1162. — 
Non-negotiable  paper,  g  1163.— ^cf  of  X876;  negotiable  by  law  merchant,  g  1164;  mfmie- 
ipal  bonds,  g  1165;  non-negfoftab/e  by  statute,  g  1166;  mortgage,  g  1167;  taxes,  g  1168; 
note  under  seal,  g  1169.—  Duty  to  dismiss  coUusive  suits,  g  1170.— InsConees  of  suits  im 
collusion  and  colorable  transfers,  gg  1171-78. 

g  1146.  In  a  suit  in  the  federal  court  by  the  assignee  of  a  chose  in  action  against  tbe  oiig- 
inai  promisor,  tbe  citizenship  of  plaintilTs  immediate  assignor  is  not  material,  but  only  that 
of  the  original  promisee,  as  the  statute  takes  away  jurisdiction  in  suits  by  assignees  only  in 
those  cases  where  there  would  be  no  jurisdiction  if  no  assignment  had  been  made.  MiUedoi- 
ha  v.  Bell,  g  1179. 

g  1147.  The  circuit  court  has  jurisdiction  of  a  suit  by  a  non-resident  assignee,  provided 
that  the  original  holder  of  the  chose  in  action  was  competent  to  sue,  and  It  is  immatraiai  that 
there  was  an  intermediate  assignment  to  a  party  who  was  not  competent.  Wilson  v.  Fisher, 
§1180. 

g  1148.  Semble,  that  the  restriction  in  the  eleventh  section  of  the  judiciary  act  applies  only 
to  suits  founded  on  contracts  which  contain  some  promise  or  duty  to  be  performed.  Bush- 
nell  V.  Kennedy,  gg  1181-82. 

g  1149.  The  restriction  in  the  eleventh  section  not  being  found  in  the  twelfth  section,  which 
provides  for  the  removal  of  suits  from  the  state  courts,  and  the  reason  for  it  not  existing  in 
regard  to  cases  removed,  it  is  not  to  be  considered  as  applying  to  them.    Ibid 

g  11I»0.  An  assignee  may  maintain  an  action  of  replevin  in  the  circuit  court  to  recover  cer- 
tain bank-bills,  although  his  assignor  be  incompetent,  and  the  assignment  was  after  the  de- 
tention of  the  biUs  by  defendant    Deshler  v.  Dodge,  gg  1183-86. 

g  1151.  The  restriction  in  section  11  of  the  judicicuy  act  prohibits  an  action  to  recover  the 
contents  of  a  note,  but  not  an  action  to  recover  the  note  itself.     Ibid, 

g  1152.  A  suit  to  compel  the  specific  performance  of  a  contract,  upon  the  payment  by 
plaintiff  of  a  sum  of  money,  which  is  tendered,  is  a  suit  to  recover  the  contents  of  a  chose  in 
action,  within  the  restriction  in  section  11  of  the  judiciary  act  of  1789.  Oorbin  v.  County  of 
Black  Hawk,  gg  1186-87. 

g  1158.  The  general  assignee  of  an  insolvent  cannot  sue  in  a  federal  court,  unless  his  as- 
signor could  have  sued.    Serd  v.  Pitot,  g§  1188-89. 

g  1154.  A  right  to  an  account  of  sales  of  property  is  a  chose  in  action,  and  the  assignee  is 
within  the  restriction  in  section  11  of  the  judiciary  act  of  1789.  Wilkinson  a  Wilkinson. 
gg  1190-93. 

g  1155.  An  assignee  of  a  chose  in  action  from  two  trustees  may  sue  only  when  botii  his 
assignors  could  have  sued.    Ibid. 

§1156.  A  hond  secured  by  mortgage  is  a  chose  in  action  within  the  eleventh  sectioii  of  the 
judiciary  act,  and  the  assignee  thereof  cannot  sue  if  his  assignor  be  incompetent  so  to  do. 
Sheldon  v.  Sill,  g§  1194-96. 
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§  1157.  When  a  note  declared  on  was  made  payable  to  the  plaintiff  and  a  third  person,  but 
for  the  sole  benefit  of  plaintiff,  the  latter  is  not  to  be  considered  an  assignee  of  the  note 
within  the  meaning  of  section  11  of  the  jadiciary  act.    ITMicken  v.  Webb,  g§  119&-M. 

§  11 58.  The  jurisdiction  of  the  circuit  court  in  a  snit  by  a  non-resident  assignee  of  a  note 
depends  upon  the  citizenship  of  the  assignor  at  the  time  of  suit  brought,  and  the  fact  that  the 
latter  could  not  have  sued  at  the  time  of  the  assignment  is  immateriaL  Chamberlain  v. 
Eckert,  g§  11»,  1200. 

§  1159.  The  fact  that  atone  time  the  federal  court  might  have  had  jurisdiction  of  a  suit  in 
favor  of  an  assignee  of  a  certain  chose  in  action,  by  reason  of  the  citizenship  of  the  partiep, 
does  not  give  jurisdiction  if,  before  suit  is  brought,  the  assignor  becomes  a  citizen  of  the 
aarae  state  with  the  original  promisor.    Thazter  r.  Hatch,  g  1201. 

g  1160.  Whether  or  not  the  United  States  could  maintain  suits  where  its  assignor  conld 
not.  under  the  judiciary  act  of  17d9,  is  uncertain,  but  if  it  was  within  the  restriction,  this 
has  been  repealed  by  the  act  of  March  8,  1815.    United  States  v.  Greene,  g§  1202,  120B. 

g  1161.  A  note  payable  to  one  or  bearer  may  be  sued  upon  by  the  bolder  in  the  circuit 
court,  irrespective  of  the  citizenship  of  his  assignor.    Saokett  v,  Davis,  g  1204. 

g  1162.  An  indorsee  of  a  note  may  sue  his  immediate  indorser  in  the  ctrctttt  court,  inre- 
spective  of  the  citizenship  of  the  maker.    Campbell  v.  Jordan,  gg  1205,  1208. 

g  1168.  The  assignor  of  a  chose  in  action  which  is  not  negotiable  is  deemed  the  real  plaint- 
iff in  an  action  brought  in  his  name,  and  if  he  be  competent  to  sue,  the  federal  court  has 
jurisdiction.    Irvine  v.  Lowry,  gg  1207-1209L 

g  1164.  The  act  of  March  8, 1875,  confers  jurisdiction  on  the  federal  courts  in  suits  in  favor 
of  an  assignee,  not  of  negotiable  paper  generally,  but  of  paper  negotiable  by  the  law  mer- 
chant.   A  county  warrant  is  not  so  negotiable.    Beverly  v,  Davidson  County,  g  1210. 

g  1165.  Municipal  bonds  are  promissory  notes  within  the  meaning  of  the  act  of  March  8, 
1875,  when  simply  an  acknowledgment  of  htdebtedness  and  promise  to  pay,  and  an  assignee 
may  bring  suit  upon  one,  irrespective  of  the  citiBenship  of  the  assignor.  Porter  «.  Janesville, 
gg  1211-12. 

g  1166.  By  a  statute  of  Indiana  notes  are  negotiable  only  when  payable  at  a  bank  in  that 
state.  An  Indiana  note  not  so  payable  is  not  ''negotiable  by  the  law  merchant"  within  the 
meaning  of  the  act  of  March  8,  1875,  and  an  assignee  cannot  sue  tinless  his  assignor  would 
have  been  able  to  sue.    Oregg  v.  Weston,  g  1218. 

g  1167.  Under  the  act  of  March  8,  1875,  a  circuit  court  has  jurisdiction  to  foreclose  a  mort- 
gage given  to  secure  a  negotiable  note,  at  suit  of  a  non-resident  assignee  of  the  mortgage, 
without  regard  to  the  citizenship  of  the  assignor.    Seckel  v.  Backhaus,  g  1214. 

g  1168.  The  act  of  March  8,  1875,  does  not  give  the  right  to  an  assignee  to  moiBtain  aa 
action  in  the  circuit  court  to  recover  taxes  illegally  assessed  against  bis  assignor,  unless  the 
latter  is  competent  to  sue.    Stanley  v.  Supervisors,  g  1215. 

g  1109.  A  promissory  note  made  by  a  corporation  and  sealed  with  its  seal  Is  not  a  promis- 
sory note  negotiable  by  the  law  merchant,  within  the  act  of  March  8,  1875,  and  the  circuit 
court  has  no  jurisdiction  of  a  suit  thereon  in  favor  of  aa  assignee,  unless  the  assignor  could 
have  sued.    Coe  v.  Raihroad  Co.,  g  1216. 

g  1170.  Under  the  act  of  March  8,  1875,  it  is  the  duty  of  the  circuit  court  to  dismiss  an 
action  whenever  it  appears  that  the  parties  are  coUusively  joined  for  the  purpose  of  making 
a  case  cognizable  under  that  act.    Williams  v.  Nottawa,  g§  1217-18. 

g  1171.  The  fac^  that  the  plaintiff  bought  tiie  land  which  is  the  subject  of  the  suit,  with 
the  intention  of  bringing  suit  upon  it  in  a  federal  court,  which  his  grantor  was  incompetent 
to  do,  does  not  defeat  the  jurisdiction  of  such  court,  provided  the  transaction  was  real. 
McDonald  v,  Smalley,  gg  1210-20. 

g  1173.  An  actual  transfer  of  interest  in  a  controversy  to  a  citizen  of  another  state»  for  the 
purpose  of  giving  jurisdiction  to  the  circuit  court,  may  give  such  jurisdiction,  but  a  merely 
colorable  transfer  will  not.    Barney  v.  Baltimore,  gg  1221-25. 

g  1178.  Where  land  was  deeded  to  a  relative  in  another  state,  but  without  any  payment  of 
money,  and  suit  was  immediately  begun  in  the  name  of  the  grantee  in  the  circuit  court,  this 
was  held  to  be  a  merely  collusive  and  colorable  transaction,  and  the  court  was  without  juris- 
diction.     Hay  den  v.  Manning,  g  1226. 

g  1174.  Where  a  bank,  the  holder  of  a  note,  transfen-ed  the  note  to  a  citizen  of  another 
state  as  collateral  security  for  a  loan,  but  without  his  knowledge,  and  solely  for  the  purpose 
of  bringing  suit  in  the  circuit  court,  virtually  making  him  an  agent  for  collection  of  the 
note,  hdd,  that  such  transfer  was  merely  colorable  and  did  not  vest  title  in  the  transferee 
nor  give  jurisdiction  to  the  oonrt.    Welles  v.  Newbury,  g  1227. 

g  1175.  Where  land  was  conveyed  to  a  citizen  of  another  state,  the  expressed  consideration 
being  adequate,  but  no  money  actually  changing  bauds,  there  being  a  condition  that  the  land 
should  be  reconveyed  at  the  end  of  five  years  in  default  pf  payment,  and  a  stipulation  that 
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the  condition  should  not  operate  as  a  mortgage,  and  suit  was  immediately  began  in  the  cir- 
cuit court  in  reference  to  the  land  by  the  grantee,  held^  that  the  transaction  was  merdy 
colorable  and  the  court  had  no  jurisdiction.    Starling  v.  Hawks,  §  1223. 

§  117ft.  Where  a  note  is  ti-ansf erred  to  a  citizen  of  another  state  in  order  to  give  jurisdic- 
tion to  the  federal  court,  and  the  assignee  takes  in  good  faith  and  without  knowledge  of  the 
object,  the  court  will  have  jurisdiction.     Marion  v.  Ellis,  g  1229. 

g  1177.  Where  parties  conveyed  land  to  a  stranger,  a  citizen  of  another  state,  without  hia 
knowledge  and  without  consideration,  and  subsequently,  authorized  by  him,  began  suit  in 
the  circuit  court  with  reference  to  the  land,  for  their  own  benefit,  in  the  expectation  of  a 
reconveyance,  though  without  any  promise  to  that  effect,  held,  that  this  was,  within  the 
act  of  March  8,  1876,  a  collusive  and  colorable  transaction  to  give  jurisdiction  to  the  court, 
and  the  suit  must  be  dismissed.    Coffin  v.  Haggin,  §  1280. 

§  1178.  Neither  under  the  judiciary  act  of  1789,  nor  under  the  act  of  March  3,  1875,  has 
any  case  held  that  a  formal  transfer  of  property,  without  consideration,  for  the  purpose  of 
giving  jurisdiction  to  the  federal  court,  could  give  such  jurisdiction,  nor  can  such  doctrine  be 
supported.    Greenwalt  v.  Tucker,  §g  1281-82. 

[Notes.— See  §§  1288-1805.] 

MILLEDOLLAR  v,  BELL. 
(Circuit  Court  for  New  Jersey:  2  WalUice,  Jr.,  884-838.    1852.) 

Statement  of  Facts. —  This  was  a  bill  in  equity  to  enforce  a  mortgage  given 
to  secure  the  payment  of  a  promissory  note.  The  bill  set  oat  seven  interme- 
diate assignments,  bat  failed  to  state  the  citizenship  of  any  of  the  saccessive 
holders  of  the  note,  except  the  original  mortgagee  and  the  last,  the  plain tifF,  who 
it  was  averred  were  both  citizens  of  New  York.  There  was  a  demarrer  to  the 
bill,  on  the  ground  that  it  did  not  show  that  each  of  the  successive  holders  of 
the  paper  could  have  proceeded  on  it  in  a  federal  court. 

Opinion  by  Gbibs,  J. 

The  bill  avers  that  Milledollar,  the  mortgagee,  is  a  citizen  of  New  York. 
He  could,  therefore,  have  brought  his  suit  in  this  court  for  the  contents  of  the 
bond  and  mortgage,  ^^  if  no  assignment  had  been  made.^^  And  to  sustain  the 
jurisdiction  of  the  court  in  his  case,  it  would  have  been  necessary  only  to 
aver  that  the  mortgagors  were  citizens  of  New  Jersey  at  the  time  suit  was 
brought. 

§  1179.  In  case  of  a/n  assignment  a  circuit  court  of  the  United  Stales  has 
jurisdiction^  if  the  holder  of  th^  paper  and  the  original  payee  are  citizens  of  states 
different  from  that  of  the  debtor.  The  citizenship  of  intermediate  assignees  is 
immaterial. 

The  complainant's  case  is  therefore  within  the  strict  letter  of  the  law  —  nor 
can  we  discover  anything  in  the  spirit,  equity  or  policy  of  the  act,  or  in  ad- 
judged cases,  which  would  compel  us  to  give  it  a  construction  such  as  the  de- 
fendant asks.  The  statute  does  not  take  from  the  assignee  of  a  chose  in  action 
his  right  to  sue  in  the  courts  of  the  United  States,  unless  his  immediate  assignor 
could  have  sustained  such  action ;  but  only  in  case  the  court  could  have  bad  no 
jurisdiction  as  between  the  original  parties  to  the  instrument,  if  no  assignment 
had  been  made.  The  situation  or  rights  of  temporary  intermediate  assignees, 
holders  or  indorsers  enter  not  into  the  conditions  of  the  case. 

The  only  case  which  has  been  brought  to  our  knowledge,  in  which  this  point 
is  directly  decided,  is  that  of  Wilson  v.  Fisher,  Bald.,  133  (§  1180,  infra\  which 
fully  supports  our  view  of  this  point.  MoUan  v.  Torrance,  9  Wheat,  537,  in 
the  supreme  court  of  the  United  States,  which  has  been  quoted  as  upholding  a 
contrary  doctrine,  will  be  found  on  examination  to  have  no  application.  It 
affirms  the  doctrine  of  Young  v.  Bryan,  6  Wheat.,  146,  that  an  indorsee  who 
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resides  in  a  different  state  may  sue  his  immediate  indorser  residing  in  the  state 
where  suit  is  brooght,  although  the  indorsee  may  be  a  citizen  of  the  same  statd 
with  the  maker.  The  reason  is,  because  the  indorsee  sues  upon  his  own  con- 
tract with  the  indorser,  and  not  on  the  original  contract  of  the  drawer*  But 
in  the  case  last  quoted,  of  Mollan  v.  Torrance,  though  Torrance  was  sued  as 
indorser,  Mollan  was  not  the  immediate  indorsee,  and  it  did  not  appear  that 
Lowrie,  who  was  the  immediate  indorsee  and  contractor  with  Torrance,  could 
have  sued  in  the  circuit  court. .  The  question  whether,  if  the  immediate  in^ 
dorsee  could  have  sued,  and  the  then  present  holder  and  plaintiff  could  also 
have  sued  by  reason  of  citizenship,  the  rights  of  intermediate  holders  could 
affect  the  case,  was  not  before  the  court.  The  language  used  in  the  opinion  of 
the  court  is  perfectly  correct,  when  applied  to  the  case  before  it  Ko  court 
can  pronounce  dogmas  of  universal  application ;  and  the  application  of  general 
expressions,  in  an  opinion,  to  cases  not  before  the  courts  is  a  sure  road  to  an 
erroneous  result.  The  same  remarks  will  apply  to  the  cases  decided  in  the 
first  circuit,  and  reported  in  different  volumes  of  Woodbury  &  Minot  (Brown 
V.  Noyes,  2  Woodb.  &  M.,  75;  Heckscher  v.  Binnoy,  3  id.,  334),  so  far  as  the 
language  of  them  can  be  made  to  apply  to  the  present  case  at  alL  They  are 
correct  decisions  of  the  case  before  the  court  But  the  point  now  under  con- 
sideration was  not  raised  nor  considered. 

We  are  of  opinion,  therefore,  that,  as  this  bill  shows  that  the  c6mplainant  is 
a  citizen  of  New  York  and  the  defendants  citizens  of  New  Jersey,  at  the  time 
the  bill  was  filed,  and  that  the  original  contractor  or  mortgagee  is  a  citizen  of 
the  same  state,  and  could  therefore  have  sued  these  defendants,  at  the  time  this 
bill  was  filed,  in  the  circuit  court  of  New  Jersey,  ^^if  no  amgnment  had  been 
madej^  this  court  has  jurisdiction  of  the  case,  and  the  citizenship  of  the  imme- 
diate holders,  owners  or  assignees  is  immaterial,  and  need  not  be  averred. 

Demurrer  overrtded^  untA  coeU. 

Wn^SON  «.  FISHER. 
(Circuit  Goart  for  Pennsylvania:  Baldwin,  183-187.    1880.) 

Opinion  by  Hopkjnson,  J. 

8tat£memt  ov  Facts. —  The  bill,  in  this  case,  is  filed  by  John  Wilson  and 
Israel  Wilson,  aliens,  against  Bedwood  Fisher  and  others,  executors  of  Miers 
Fisher,  deceased,  and  sets  forth :  *'  That  on  the  ad  of  July,  1787,  Mary  Brown- 
John,  Gabriel  W.  Ludlow  and  others,  executors  of  William  Brownjohn,  de- 
ceased, all  citizens  of  the  state  of  New  York,  obtained  a  judgment  in  the 
supreme  court  of  Pennsylvania,  against  Charles  Hurst,  a  citizen  of  the  state 
of  Pennsylvania,  for  the  sum  of  £6,175  12«.  11<2.,  money  of  Pennsylvania; 
part  of  which  has  been  levied  and  received  by  the  plaintiffs  out  of  the  real 
estate  of  said  Charles,  and  part  thereof,  to  wit,  $1,715.83,  hath  been  received 
by  the  defendants  in  this  suit.  That  when  this  money  was  received  by  the 
defendants,  the  complainants  were  ignorant  of  the  rights  of  Jonathan  H.  Hurst 
to  a  proportion  of  the  said  judgment.  That  on  or  about  the  12th  of  May, 
1796,  the  said  judgment,  by  a  decree  of  the  chancellor  of  New  York,  was  as- 
signed by  the  said  Gabriel  W.  Ludlow,  the  survivor  of  the  said  executors  ot 
William  Brownjohn,  to  William  Hurst,  then  of  the  city  of  New  York,  in  trust 
for  himself  and  for  the  said  Jonathan  H.  Hurst,  and  others,  his  brothers  and* 
sisters,  each  being  entitled  to  one-sixth  part  Jonathan  afterwards  became  en*- 
titled  to  two  third  parts  of  the  said  judgmenti  and  died,  leaving  a^  will  by 
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which  he  appointed  Edvriurd  Hurst  and  Alfred  Horst  his  exeoators;  who,  on  the 
24th  of  April,  1829,  in  consideration  of  (1,600,  assigned  to  the  oomplainants 
the  said  two-thirds  of  the  said  jadgment." 

To  this  bill  the  defendant  has  pleaded  to  the  jdrisdictibn  of  this  conrt^  allfg* 
ing  that  Jonathan  H.  Hurst  was,  at  the  time  of  his  death,  a  citizen  of  Penn- 
sylvania; that  bis  said  executors,  at  the  time  of  the  assignment  made  by  them 
to  the  complainants,  and  at  the  time  of  the  filing  of  this  bill,  and  the  institu- 
tion of  this  suit,  were  citizens  of  Pennsylvania.  To  this  plea  the  complainants 
have  demurred,  and  for  cause  show  that  the  judgment  set  forth  in  their  billy 
two-thirds  of  which  were  assigned  to  them  as  set  forth  in  their  bill,  was  ob- 
tained by  the  parties,  plaintiffs  therein,  as  executors  of  William  Brownjobn, 
deceased,  all  citizens  of  the  state  of  New  York,  against  Charles  Huist^  a  citir 
zen  of  Pennsylvania.  The  complainants  in  this  bill  are  aliens;  the  defendants 
are  citizens  of  the  state  of  Pennsylvania ;  and  the  record  therefore  pres^its 
parties  who  have  an  undoubted  right  to  sue  in  this  court,  under  the  provisions 
of  the  eleventh  section  of  the  jiidiciary  act  of  1789,  describing  the  persons 
who  may  sue  in  the  federal  courts.  But  the  question  arises  under  a  clause  in 
the  latter  part  of  that  section,  by  which  it  is  declared  as  follows:  ^^  Nor  shall 
any  district  or  circuit  court  have  cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note,  or  other  cho^e  in  action^  in  favor  of  an  assignee,  onless 
a  suit  might  have  been  prosecuted  in  such  court  to  recover  the  said  contents,  if 
no  assignment  had  been  made." 

§  1180.  The  circuit  court  has  jurisdiction  qf  a  suit  hff  a  nan-resident  as- 
signesy  if  the  original  assi^gnor  was  competent^  although  there  ufas  an  intermediate 
assignment  to  a  party  not  competent. 

We  do  not  find  it  necessary  to  decide  in  this  case  whether  a  judgment  is  sacfa 
a  chose  in  action  as  to  fall  within  this  prohibition  or  restriction  of  our  jurisdic- 
tion. The  question  now  to  be  disposed  of  may  be  determined  on  other  grounds. 
On  the  one  part  it  is  insisted  that  as  the  present  defendants  are  citizens  of 
Pennsylvania,  and  both  J.  H.  Hurst  and  his  executors,  by  virtne  of  whose  as> 
signment  the  complainants  have  derived  the  right  now  prosecuted,  were  also 
citizens  of  Pennsylvania,  who  therefore  could  not  have  prosecuted  this  suit 
against  these  defendants  in  this  court,  it  is  a  case  directly  within  the  provision 
of  the  act  of  congress.  On  the  part  of  the  complainants  it  is  answered  that 
although  their  right  is  derived  immediately  from  J.  H.  Hurst,  yet  that  he  de- 
rived that  right  by  an  assignment  from  the  executors,  who  were  citizens  of  the 
state  of  New  York,  and  had  a  clear  right  to  prosecute  their  suit  in  this  court; 
and  the  question  is  thus  presented,  whether  the  assignment  mentioned  in  the 
act  of  congress  has  reference  to  that  under  which  the  plaintiff  claims  directly, 
or  to  that  by  which  the  right  was  divested  out  of  the  party  originally  entitled 
to  it.  The  suit  cannot  be  maintained  here  unless  it  might  have  been  prose- 
cuted here,  if  no  assignment  had  been  made;  that  is,  as  we  understand  it,  if  it 
had  remained  with  the  original  parties  to  the  transaction,  contract  or  canse  of 
action.  The  law  does  not  declare  that  no  assignee  shall  prosecute  his  suit  in' 
this  court  .unless. his. assignor  might  have  done  so;  but,  unless  a  recovery  of  the 
right  claimed  i  might  have  been  had  in  this  court  if  no  assignment  of  it  had 
been.made;.andof  course  in  every  case  in  which  a  recovery  might  have  been 
prosecuted  in  the  courts  of  the  United  States  if  no  assignment  had  been  made, 
it  may  be  so  prosecuted  after  such  assignment  to  a  party  competent  to  sue 
hera 

The  question  now  Ander<ix>nsideration  has  reoeived,  as  far  as  we  can  findj  no 
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direct  adjudication ;  but  the  olaase  of  the  act  of  congress  under  which  it  arises 
hta  several  times  come  under  the  notice  of  the  courts.  In  the  case  of  Serd  v. 
Pitot,  6  Granoh,  822  (§§  1188-89,  infta\  the  question  turned  on  a  distinction 
set  up  1)etween  an  assignment  made  by  operation  of  law,  and  one  by  the  act 
of  the  party,  the  plaintiff  claiming  by  virtue  of  a  general  assignment  of  the 
effects  of  an  insolvent.  The  chief  justice  states  the  objection  to  be  ^'  that  the 
suit  was  brought  by  the  assignees  of  a  chose  in  action,  in  a  case  where  it  could 
not  have  been  prosecuted  if  no  assignment  had  been  made."  The  terms  in 
which  the  objection  is  taken  and  stated  show  a  disposition  to  keep  to  the 
words  of  the  law,  and  to  oust  the  jurisdiction  only  in  cases  falling  clearly,  if 
not  literally,  within  them.  In  Montalet  v.  Murray,  4  Granch,  46,  wo  come  still 
nearer  to  the  construction  we  have  adopted.  It  is  there  said,  'Mf  it  did  not 
appear  upon  the  record  that  the  character  of  the  original  parties  would  support 
the  prosecution,  the  objection  is  fataL"  The  court  here  seem  to  refer  the 
question  of  jurisdiction  to  the  character  of  the  original  parties  to  the  contract 
or  chose  in  action,  for  the  recovery  of  which  the  suit  is  prosecuted,  without 
regarding  any  subsequent  or  intermediate  holder,  provided  that  the  plaintiff 
hhnself  is  qualified  to  sue.  The  provisions  of  the  act  of  congress  are  met  if 
we  have  good  parties  on  the  record,  and  the  right  claimed  to  be  recovered 
might  have  been  prosecuted  here  if  no  assignment  of  it  had  been  made.  The 
parties  to  the  contract  or  chose  in  action,  and  the  parties  to  the  suit,  are  looked 
to  by  the  act  of  congress,  and  we  may  suggest  many  doubts  and  difficulties 
that  would  arise  if  the  character  of  the  various  persons  through  whose  hands 
the  chose  in  action  might  have  passed  are  to  be  inquired  into.  So  far  as  we 
may  speculate  upon  the  intention  and  policy  of  the  legislature  in  making  this 
enactment,  they  will  be  fully  answered  by  this  construction. 

We  are  of  opinion  that  the  jurisdiction  of  this  court  is  well  maintained  in 
this  ease,  and  that  judgment  on  the  demurrer  be  entered  for  the  complainant. 

BT7SHNELL  v.  KENNEDY. 
(9  Wallace,  887-894»    1869.) 

Ebkob  to  U.  S.  Oii^uit  Court,  District  of  Louisiana. 

Statbmknt  of  Facts. —  Mills  &  Frisby,  citizens  of  Louisiana,  owed  a  sum  of 
money  to  Kennedy  &  Ca,  also  of  Louisiana.  Bushnell,  of  Connecticut,  owed 
the  same  amount  to  Mills  &  Frisby.  The  latter  assigned  their  claim  to  Ken* 
nedy  &  Co.,  who  sued  Bushnell  in  a  state  court  of  Louisiana.  The  defend- 
ant removed  the  case  to  the  circuit  court,  which  subsequently  remanded  it 
to  the  state  court.    This  order  is  appealed  from. 

Opinion  by  Chase,  C.  J. 

That  the  indebtedness  of  Bushnell  to  Mills  &  Frisby  was  a  chose  in  action 
cannot  bo  doubted,  for  under  that  comprehensive  description  are  included  all 
debts  and  all  claims  for  damages  for  breach  of  contract,  or  for  torts  connected 
with  contract.  Nor  can  it  be  denied  that  every  suitor  who  brings  an  action  in 
a  court  of  the  United  States  must  aver  in  bis  pleadings  a  state  of  facts  which, 
under  the  national  constitution  and  laws,  gives  to  the  court  jurisdiction  of  his 
suit.    Turner  v.  Bank  of  North  America,  4  Dal,,  8  (§  1098,  supra). 

In  the  case  before  us  the  suit  was  brought  in  the  state  court,  where  no  ques- 
tion of  jurisdiction,  founded  upon  citizenship,  could  arise.  In  that  court, 
therefore,  there  was  no  necessity  for  any  averment  in  respect  to  citizenship. 
But  under  the  twelfth  section  of  the  judiciary  act  any  defendant,  being  a  cit* 
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|zen  of  another  state  than  the  plaintiff  or  petitioner,  is  entitled,  upon  applicar 
lion  at  the  proper  time^  to  have  bis  cause  removed  to  a  ciroait  ooart  of  the 
United  States;  and  in  the  case  under  consideration  the  defendant  filed  his  peti- 
tion averring  the  requisite  facts  as  to  his  own  citizenship  and  the  citizenship 
of  the  petitioners,  and  thereupon  obtained  an  order  for  removal.  The  order 
was,  doubtless,  rightly  made.  The  jurisdiction  of  the  cause  was  regularly 
transferred  to  the  circuit  court,  and  the  cause  stood  in  that  court  as  if  brought 
there  by  original  process.  The  jurisdiction  thus  acquired  by  the  circuit  court 
was  in  no  sense  appellate.  Eemoval,  under  our  peculiar  system  of  state  and 
national  jurisdictions,  is  simply  a  mode  in  which  the  right  to  resort  under  cer- 
tain circumstances  to  the  latter  rather  than  the  former  is  secured  to  defendants 
as  well  as  plaintiffs. 

Two  questions,  then,  arise  in  this  cause:  (1st)  Whether  the  eleventh  section 
of  the  judiciary  act  applies  to  a  suit  instituted  by  the  assignees  of  such  a  cho96 
in  action  as  is  shown  in  the  pleadings?  and  (2d)  Whether  valid  objection  can 
be  taken  to  jurisdiction  of  such  a  suit  when  removed  to  the  circuit  court  by  the 
defendant  under  the  twelfth  section  i 

§  1181.  The  eonatruction  of  t/ie  restriction  in  the  eleventh  section  of  the  judi^ 
dart/  act  not  to  he  taken  too  literally. 

Upon  the  first  question  it  may  be  observed  that  the  denial  of  jurisdiction  of 
suits  by  assignees  has  never  been  taken  in  an  absolutely  literal  sense.  It  baa 
been  held  that  suits  upon  notes  payable  to  a  particular  individual  or  to  bear^ 
may  be  maintained  by  the  holder,  without  any  allegation  of  citizenship  of  the 
original  payee;  though  it  is  not  to  be  doubted  that  the  holder^s  title  to  the  note 
could  only  be  derived  through  transfer  or  assignment.  BuUard  v.  Bell,  1 
Mason,  259;  Bank  of  Kentucky  v.  Wister,  2  Pet.,  821  (Banks,  §§  265-69).  Soi> 
too,  it  has  been  decided,  where  the  assignment  was  by  will,  that  the  restriction 
is  not  applicable  to  the  representative  of  the  decedent.  Chappedelaine  «• 
Dechenaux,  4  Cranch,  308  (Acoounts,  §  21).  And  it  has  also  been  determined 
that  the  assignee  of  a  chose  in  action  may  maintain  a  suit  in  the  circuit  court 
to  recover  possession  of  the  specific  thing,  or  damages  for  its  wrongful  caption 
or  detention,  though  the  court  would  have  no  jurisdiction  of  the  suit  if  brought 
by  the  assignors.  Deshler  v.  Dodge,  16  How.,  631  (§§  1183-85,  infra).  And 
it  has  recently  (Barney  v.  Globe  Bank,  2  Am.  L.  Reg.  (N.  S.),  229)  been  very 
strongly  argued  that  the  restriction  applies  only  to  contracts  ^' which  may 
be  properly  said  to  have  contents;"  **not  mere  naked  rights  of  action  founded 
on  some  wrongful  act,  some  neglect  of  duty  to  which  the  law  attaches  dam- 
ages, but  rights  of  action  founded  on  contracts  which  contain  within  themselves 
some  promise  or  duty  to  be  performed." 

And  this  view  of  the  restriction  seems  to  be  warranted  by  the  consideration 
of  the  mischief  which  it  was  intended  to  prevent.  Not  a  little  apprehension 
was  excited  at  the  time  of  the  adoption  of  the  constitution  in  respect  to  the 
extent  of  the  jurisdiction  vested  in  the  national  courts;  and  that  apprehension 
was  respected  in  the  judiciary  act,  which  soon  afterwards  received  the  sanction 
of  congress.  It  was  obvious  that  numerous  suits,  by  assignees,  under  assign- 
ments  made  for  the  express  purpose  of  giving  jurisdiction,  would  be  brought  in 
those  courts  if  the  right  of  assignees  to  sue  was  left  unrestricted.  It  was  to 
prevent  that  evil  and  to  keep  the  jurisdiction  of  the  national  courts  within  just 
limits  that  the  restriction  was  put  into  the  act. 

This  view  has  the  sanction  of  Chief  Justice  Marshall,  who,  in  the  case  of 
Bank  of  the  United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat.,  904(§§.6d2, 
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•98,  9tq>ra\  Qsed  this  language:  ^It  was  apprehended  that  bonds  and  notes 
'giren  in  the  usaal  course  of  business,  by  citizens  of  the  same  state  to  each 
^ther,  might  be  assigned  to  the  citizens  of  another  state,  and  thus  render  the 
maker  liable  to  a  suit  in  a  federal  court."  And  when  it  is  remembered  what 
class  of  actions  it  is,  which,  upon  the  principles  of  the  common  law,  can  be 
maintained  by  an  assignee  in  his  own  name,  it  may  well  be  admitted  that  it 
would  not  have  been  an  uureasonable  construction  of  the  restriction  if  it  had 
been  applied  only  to  notes,  bonds,  and  other  written  contracts,  containing 
promises  to  pay  money,  upon  which  ao  assignee  could  sue  without  using  the 
name  of  the  assignor.  Of  such  contracts,  certainly,  it  may  with  more  pro- 
priety be  said  that  they  have  ^^ contents"  than  of  claims  for  damages  arising 
either  from  torts  or  from  breaches  of  contracts. 

§  1182.  Suits  removed  under  the  twelfth  section  are  not  within  the  restriction 
in  the  deventh  section. 

It  is  true  that -at  an  earlier  day  a  different  construction  was  given  to  it.  In 
Serd  V.  Pitot,  6  Cranch,  832  (§§  1188-89,  infra),  it  was  held  that  an  assignee, 
by  act  of  the  law,  as  the  general  assignee  of  the  effects  of  an  insolvent,  could 
not  sue  in  the  circuit  court  unless  the  insolvent  himself  might  sue.  It  is  not 
easy  to  reconcile  this  opinion  with  the  later  judgments,  but  it  is  not  necessary 
now  to  determine  definitely  the  true  construction  of  the  restriction,  as  we  think 
that  the  jurisdiction  of  the  circuit  court  over  the  cause  before  us  can  be  well 
supported  on  the  twelfth  section.  That  section,  as  we  have  already  stated, 
provides  for  the  removal  of  suits  by  defendants.  The  restriction  in  the  eleventh 
'  section  is  not  found  in  the  twelfth.  Nor  does  the  reason  for  the  restriction 
exist.  In  the  eleventh  section  its  office  was  to  prevent  frauds  upon  the  juris- 
diction, and  vexation  of  defendants,  by  assignments  made  for  the  purpose  of 
having  suits  brought  in  the  name  of  assignees,  but  in  reality  for  the  benefit  of 
assignors.  In  the  twelfth  it  would  have  no  office,  for  the  removal  of  suits 
could  not  operate  as  a  fraud  on  jurisdiction,  and  was  a  privilege  of  defendants, 
not  a  hardship  upon  them. 

It  is  true,  indeed,  as  was  said  in  argument,  that  the  section  provides  that 
after  removal  ^^  the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had 
been  brought  by  original  process,"  but  we  cannot  recognize  the  validity  of  the 
inference  that  the  defendant,  before  pleading  in  the  circuit  court,  may  move  to 
dismiss  the  suit  for  want  of  jurisdiction.  This  construction  would  enable  the 
non-resident  defendant  in  a  state  court  to  remove  the  suit  against  him  into  a 
oircuit  court,  and  then,  by  a  simple  motion  to  dismiss,  defeat  the  jurisdiction  of 
both  courts.  Such  a  construction,  unless  imperatively  required  by  the  plain 
language  of  the  act,  is  wholly  inadmissible.  And  it  is  clear  that  the  language 
of  the  act  does  not  require  it.  Its  plain  meaning  is  that  the  suit  shall  proceed, 
not  that  it  shall  proceed  unless  the  defendant  moves  to  dismiss.  The  defend- 
ant is  not  in  court  against  his  consent,  but  by  his  own  act,  and  the  suit  is  to 
proceed  as  if  brought  by  original  process,  and  the  defendant  had  waived  all 
exception  to  jurisdiction  and  pleaded  to  the  merits.  Under  the  eleventh  section 
the  exception  to  jurisdiction  is  the  privilege  of  the  defendant,  and  may  be 
waived,  for  the  suit  is  still  between  citizens  of  different  states,  and  the  juris- 
diction still  appears  in  the  record.  The  first  act  of  the  defendant,  indeed, 
under  the  twelfth  section,  is  something  more  than  consent,  something  more 
than  a  waiver  of  objection  to  jurisdiction;  it  is  a  prayer  for  the  privilege  of 
iesorting  to  federal  jurisdiction,  and  he  cannot  be  permitted  afterwards  t6 
question  it    Sayles  v.  Northwestern  Ins.  Co.,  2  Curt,  212. 
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We  cannot  doabt,  therefore,  that  the.  circait  court  had  jariadioUon  of  tbe 
case  under  consideration.  We  are  all  of  opinion  that  the  court  en^  ini^ 
manding  the  cause  to  the  jurisdiction  of  the  state  coorti  and  the  order  to  tlu( 
effect  must  be  reversed. 

DESHLEB  V.  DODGE.  ^ 

(16  Howard,  eaM86.    IBSa) 

Opinion  by  Mb.  Justice  Nelson. 

STATEMsirr  OF  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Ohio.  The  suit  below  was  an  action  of  re- 
plevin to  recover  the  possession  of  a  quantity  of  bank-bills^  in  the  hands  of  the 
defendant,  upon  banks  in  the  city  of  Clevelaadf  amounting  in  the  whole  to  the 
sum  of  $38,592,  and  the  title  to  which  was  derived  by  an  assignment  from 
the  banks  to  the  plaintiff.  The  declaration  is  in  the  usual  form  for  wrongfully 
and  unjustly  detaining  the  possession  of  the  property,  the  plaintiff. averring 
that  he  is  a  citizen  and  resident  of  the  state  of  Kew  York,  and  the  defendant 
a  citizen  and  resident  of  the  state  of  Ohio. 

To  this  declaration  the  defendant  pleaded  to  the  jurisdiction  of  the.court|  set- 
ting up  that  the  defendant  was  acting  treasurer  of  the  county  of  Cuyahqga, 
Ohio,  and  had  distrained  the  bills  in  question  belonging  to  the  banks  to  satisfy 
the  taxes  and  penalties  duly  imposed  upon  them ;  ^nd  that  after  the  said  bills 
had  been  thus  distrained  and  in  his  possession,  the  ^id  banks  being  incorpo- 
rated companies  by  the  laws  of  the  state  of  Ohio,  and  doing  business  in  the 
city  of  Cleveland,  sold,  assigned  and  transferred  the  same  to  the.  plaintiff;  and 
that  all  the  right  and  title  to  the  said  bills  belonging  to  him  is  derived  from  the 
aforesaid  assignment;  wherefore  the  defendant  says,  the  supposed  causes  of 
action  are  not  within  the  jurisdiction  of  the  court,  and  prays  judgment  if  it 
will  take  further  cognizance  of  the  suit.  To  this  plea  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer,  upon  which  judgment  in  the  court  below 
was  given  for  the  defendant. 

§  11 83.  The  inhibition  of  the  Judiciary  act  applies  to  suits /or  the  contents 
of  choses  in  action^  not  to  those  for  the  thing  itself. 

The  only  question  presented  in  the  case  by  either  of  the  parties  is,  whether 
or  not  the  court  below  had  jurisdiction  of  the  case  within  the  true  meaning  of 
the  eleventh  section  of  the  judiciary  act  of  1789,  the  material  part  of  which 
is  as  follows:  '^Kor  shall  any  district  or  circuit  court  have  cognizance  of  anj 
suit  to  recover  the  contents  of  any  promissory  note,  or  other  chiose  in  action^ 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange."  It  is  admitted  the  assignors  in  this  case  could  not 
have  maintained  the  suit  in  the  federal  courts.  We  are  of  opinion  that  this 
clause  of  the  statute  has  no  application  to  the  case  of  a  suit  by  the  assignee  of 
a  chose  in  action  to  recover  possession  of  the  thing  in  specie,  or  damages  for  its 
wrongful  caption  or  detention;  and  that  it  applies  only  to  cases  in  which  the 
suit  is  brought  to  recover  the  contents,  or  to  enforce  the  contract  contained  in 
the  instrument  assigned. 

In  the  case  of  a  tortious  taking,  or  wrongful  detention  of  a  chose  in  action 
against  the  right  or  title  of  the  assignee,  the  injury  is  one  to  the  right  of  prop- 
erty in  the  thing,  and  it  is  therefore  unimportant  as  it  respects  the  derivatioa 
of  the  title;  it  is  sufficient  if  it  belongs  to  the  party  bringing  the  suit  at  the 
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time  of  the  injary.  The  dirtinotioD,  as  it  respedts  the  application  of  the 
eleventh  section  of  the  jodiciary  act  to  a  snit  concerning  a  ohoae  in  action^  is 
this:  where  the  suit  is  brought  to  enforce  the  contract,  the  assignee  is  disabled 
unless  it  might  have  been  blroaght  in  the  coart,  if  no  assignment  had  been 
made;  bnt,  if  brought  for  a  tortious  taking  or  wrongful  detention  of  the 
chattel,  then  the  remedy  accrues  to  the  person  who  has  the  right  of  property 
or  <rf  possession  at  the  time,  the  same  as  in  case  of  a  like  wrong  in  respect  to  any 
other  sort  of  personal  chattel 

The  principle  governing  the  case  will  be  found  in  cases  that  have  frequently 
been  before  us  arising  out  of  the  assignment  of  mortgages,  where  it  has  been 
held,  if  the  suit  is  brought  to  recover  the  possession  of  the  mortgaged  premises, 
the  assignee  may  bring  the  suit  in  the  federal  courts,  if  a  citizen  of  a  state  other 
than  that  of  the  tenant  in  possession,  whether  the  mortgagee  could  have  main- 
tained it  or  not  within  this  section ;  but,  if  brought  to  enforce  the  payment  or 
<x>llection  of  the  debt  by  sale  of  the  premises  or  by  a  decree  against  the  mort- 
gagor, then  the  assignee  is  disabled,  unless  the  like  suit  could  have  been  main- 
tained by  the  mortgagee.  7  How.,  198.  This  distinction  is  stated  by  Mr. 
Justice  Grier,  in  the  case  of  Sheldon  v.  Sill,  8  How.,  441  (§§  1194-95,  infra). 

The  learned  justice,  in  delivering  the  opinion  of  the  court  in  that  case,  ob- 
served ^'that  the  term  chose  in  aetion  is  one  of  comprehensive  import.  It  in- 
oludes  the  infinite  variety  of  contracts,  covenants  and  promises  which  confer  on 
one  party  the  right  to  recover  a  personal  chattel  or  sum  of  money  from 
another,  by  action.''  This  paragraph  has  been  relied  on  to  sustain  the  plea  in 
question ;  but  other  portions  of  this  opinion  will  show  that  by  the  phrase  '^  right 
to  recover  a  personal  chattel "  was  not  meant  a  recovery  in  specie,  or  damages 
for  a  tortious  injury  to  the  same,  but  a  remedy  on  the  contract  for  the  breach 
of  it,  whether  the  contract  was  for  the  payment  of  money  or  the  delivery  of  a 
personal  chattel.  Indeed,  upon  a  close  examination,  this  is  the  fair  import  of 
the  language  used,  as  he  was  speaking  of  the  contract  in  the  instrument 
assigned,  not  of  the  sale  or  transfer  of  it. 

We  have  looked  simply  at  the  question  of  jurisdiction  in  the  case,  as  that  is 
the  only  question  raised  by  the  plea,  and  as  we  are  satisfied  that  the  demurrer 
to  it  is  well  taken,  the  judgment  of  the  court  below  should  be  reversed,  with 
ooBts,  and  proceedings  remitted,  with  directions  that  judgment  be  given  for  the 
pbuntiff  that  the  defendant  answer  over. 

Tanet,  C.  J.,  and  Justices  Oatbon,  Daitikl  and  Campbell  dissented. 

Dissenting  opinion  by  Mb.  Justice  Catbon,  Daniel,  J.,  concurring. 

The  defendant,  Dodge,  was  treasurer  and  tax  collector  of  Cuyahoga  county  in 
Ohio  for  the  year  1852.  There  was  assessed  on  the  tax  list  of  that  year 
against  the  Bank  of  Cleveland,  $10,580;  against  the  Merchants'  Bank  of  Cleve- 
land, (7,965;  on  the  Canal  Bank  of  Cleveland,  $9,216;  and  on  the  Commercial 
Bank  of  Cleveland,  $11,981  —  making  $38,981.  These  respective  amounts  were 
distrained  in  bank-notes  from  each  bank,  and  deposited  by  the  tax  collector  with 
the  Cleveland  Insurance  Company  to  his  credit.  As  the  four  banks  whose 
property  was  distrained  were  incapable  of  suing  the  tax  collector  (who  was  a 
citizen  of  Ohio)  in  the  circuit  cburt  of  the  United  States,  they  joined  in  a 
written  tranafer  of  the  bank-notes  to  John  O.  Deshler,  the  plaintiff,  a  citizen  of 
New  York,  and  he  obtained  a  writ  of  replevin,  and  process  founded  on  it,  out 
ei  the  oirciiit  eonrt  of  the  United  States,  and  declared  as  a  citizen  of  Kew  York. 
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The  defendant,  Dodge,  pleaded  in  abatement,  allegiDg  that  the  causes  of 
action  are  not  within  the  jurisdiction  of  the  court;  to  which  plea  there  was  a 
demurrer. 

§  1184.   When  plea  in  abatement  the  proper  defenee. 

The  first  question  is  whether  this  plea  in  abatement  is  the  proper  defense,  of* 
should  the  plea  have  been  in  bar.  The  plea  sets  forth  the  distress  for  taxes  due 
and  unpaid  from  the  banks  to  the  state;  that  the  defendant,  Dodge,  was  the 
tax  collector,  and  had  the  proper  authority  to  make  the  distress,  and  did  dis- 
train, by  virtue  of  his  autiiority.  By  the  laws  of  England  replevin  does  not  lie 
for  goods  taken  in  execution ;  nor  in  cases  where  goods  are  taken  by  distress 
according  to  an  act  of  parliament,  this  being  in  the  nature  of  an  execution. 
7  Bac.  Ab.,  Eeplcvin  and  Avowry,  0.,  71 ;  6  Comyns'  Digest,  Replevin,  D.,  218; 
Ilsley  V,  Stubbs,  5  Mass.,  288,  per  Parsons,  C.  J.  So  the  statute  of  Ohio,  under 
which  the  proceeding  in  this  case  was  had,  gives  the  writ  of  replevin  and  pre- 
scribes the  mode  of  proceeding,  requiring  an  affidavit  from  the  owner  (or  his 
agent)  that  the  goods  were  his,  that  they  are  wrongfully  detained  by  the 
defendants;  *^and  that  said  goods  and  chattels  were  not  taken  in  the  execution, 
on  any  judgment  against  said  plaintifF,  nor  for  the  payment  of  any  tax,  fine  or 
amercement  assessed  against  the  plaintifiF;"  and  it  is  further  provided  that  any 
writ  of  replevin,  issued  without  such  affidavit,  shall  be  quashed  at  the  costs  of 
the  clerk  issuing  it;  and  that  he  and  the  plaintiff  shall  be  liable  in  damages  to 
the  party  injured.  This  affidavit  Deshler  made,  and  got  the  property  into  his 
possession  on  giving  bond  as  the  law  requires.  The  plea  distinctly  shows  that 
the  property  was  in  a  condition  not  to  be  taken  by  the  writ  of  replevin,  and 
that  the  circuit  court  had  no  jurisdiction  to  issue  the  writ,  or  in  anywise  inter- 
fere with  the  property  by  that  suit  in  replevin ;  and  there  being  no  jurisdiction 
to  try  title,  or  proceed  further,  the  plea  in  abatement  was  the  proper  one.  And 
so  are  the  American  decisions.    Shaw  v.  Levy,  17  Serg.  &  B.,  99. 

§  1185.  The  transfer  of  property  cuiversely  held  ie  champerty  at  oomman 
law.    Such  tranter  ca?i  give  no  jwiediction. 

The  next  question  is,  whether  these  corporations  could  lawfully  assign  to  a 
third  person  their  rights  of  action  to  property  out  of  their  possession,  and  held 
adversely?  On  common  law  principles,  such  an  assignment  is  champerty: 
Blackstone  says  (vol.  4,  135),  champart,  in  French  law,  signified  a  similar  divis- 
ion of  profits:  ^'In  our  sense  of  the  word,  it  signifies  the  purchasing  of  a  suit^ 
or  right  of  suing;  a  practice  so  much  abhorred  by  our  law  that  it  is  one  main 
reason  why  a  chose  in  action^  or  thing  of  which  one  hath  the  right  but  not  the 
possession,  is  not  assignable  at  common  law;  because  no  man  should  purchase 
any  pretense  to  sue  in  another's  right."  I  am  not  aware  that  this,  as  a  general 
rule,  has  been  disputed.  It  therefore  follows,  as  I  think,  that  the  assignment 
was  void,  and  that  the  causes  of  action  belonged  to  the  four  banks  as  if  it  had 
never  been  made ;  and  they  alone,  having  the  right  to  sue  in  any  form,  and 
being  citizens  of  Ohio,  no  power  to  interfere  with  the  tax  collector,  Dodge,  or 
the  property  distrained,  existed  in  the  United  States  court. 

A  principal  objection  that  I  have  heard  urged  is,  that  as  the  plea  sets  forth 
matter  in  bar,  and  commences  and  concludes  in  abatement,  it  is  bad  for  this 
reason.  If  we  were  allowed  to  rely  on  such  a  barren  technicality,  the  assump- 
tion  is  not  well  founded.  In  a  replevin  for  goods  the  defendant  may  [dead 
property  in  another  (or  that  the  goods  were  taken  in  execution),  either  in  abate- 
ment or  bar.  1  Ohlt.  PI.,  446;  Ilsley  t;.  Stubbs,  5  Mass.,  284-5;  1  Johns.,  880; 
1  Balk.,  5.    As  the  plaintiff  had  no  title  that  he  could  assert,  it  is  of  no  ^ 
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qbdnoe  to  bim  who  has,  say  some  of  the  authorities;  but  if  this  second  ground 
was  doubtful,  it  is  cured  by  the  act  of  jeofails. 

The  thirty<eecond  section  of  the  judiciary  act  declares  that  no  proceeding  in 
civil  causes  shall  be  quashed  or  reversed,  for  any  defect  or  want  of  form,  but 
that  the  courts  shall  proceed  and  give  judgment  according  to  the  right  of  the 
cause  without  regarding  such  defects  or  want  of  form  in  any  pleading,  except 
in  cases  of  demurrer,  where  the  party  demurring  shall  have  specially  set  down 
imd  expressed  in  his  demurrer  the  causes  thereof.  The  demurrer  here  is  gen- 
eral, and  no  mere  technicality  was  allowable.  ^^The  right  of  the  matter  in 
law,"  in  this  case,  involves  a  very  grave  consideration,  such  as  would,  in  all 
probability,  deeply  disturb  the  harmony  of  the  Union,  if  tax  payers  in  larger 
classes  could  combine  together,  let  their  property  be  distrained,  and  then  assign 
it  to  a  third  person,  a  citizen  of  another  state,  and  on  the  same  day,  as  in  this 
<3ase,  take  it  from  the  state  authority  by  a  federal  court  writ^  and  let  it  be  taken 
beyond  the  state's  jurisdiction. 

It  was  said  by  the  supreme  court  of  Pennsylvania,  in  a  case  where  property 
had  been  seized  for  taxes  due,  and  taken  from  the  officer's  possession  by  a  writ 
of  replevin,  ^^  that  the  court  will  not  support  this  form  of  action  in  such  a  case, 
nor  suffer  such  an  abuse  of  their  process.  If  one  man  may  bring  replevin 
where  his  goods  have  been  taken  for  taxes,  so  may  every  other  person ;  and 
thus  the  collection  of  all  taxes  might  be  evaded.  Independently  of  the  act  of 
assembly,  we  are  bound  to  quash  this  writ"    Stiles  v,  Griffith,  3  Yeates,  82. 

I  deem  the  case  before  us  to  have  been  a  very  disreputable  proceeding.  The 
officers  of  these  banks  could  not  make  the  necessary  oath  required  to  obtain  a 
writ  of  replevin ;  and  to  evade  the  laws  of  Ohio,  the  device  of  an  assignment 
of  their  separate  causes  of  action  to  a  non-resident  was  resorted  to,  who  could 
swear  that  this  property  was  not  distrained  for  his  taxes,  and  thus  apparently 
comply  with  the  law,  so  far  as  an  oath  was  required ;  whereas  he  violated  its 
spirit,  to  bring  into  a  tribunal  of  the  Union  a  controversy  that  a  state  court 
would  not  sanction,  by  practicing  a  fraud  on  the  laws  of  Ohio,  and  a  fraud  on 
the  constitution  of  the  United  States.  And  what  adds  to  the  grossness  of  this 
transaction  is,  the  attempt  to  assign  and  vest  in  this  plaintiff  divers  causes  of 
action,  by  separate  assignors,  thus  seeking  to  practice  champerty  in  a  form  and 
to  an  extent  not  heretofore  devised.  If  four  could  assign,  and  their  claims  be 
combined  in  one  suit,  by  the  assignee,  so  could  as  many  hundreds.  To  sanction 
the  validity  of  an  assignment  to  a  non-resident,  of  property  adversely  held,  an^ 
let  him  sustain  a  suit  for  it,  would  throw  open  the  United  States  courts  to  every 
matter  of  litigation  where  property  was  in  dispute  exceeding  the  value  of  $500. 
I  feel  quite  confident  that  the  constitution  did  not  contemplate  this  mode  of 
acquiring  jurisdiction  to  the  courts  of  the  Union,  and  am  of  opinion  that  the 
judgment  of  the  circuit  court,  sustaining  the  plea,  ought  to  be  affirmed. 

OOBBIN  V.  COUNTY  OF  BLACK  HAWK. 
(15  Otto,  650-667.    1881.) 

Affeal  from  U.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mb.  Justiob  Blatohtobd. 

Statskkzht  of  Facto. —  This  case  comes  into  this  court  on  an  appeal  by  the 
plaintiff  below  from  a  decree  dismissing  the  amended  and  substituted  bill  of 
complaint  on  demurrers  thereto  for  want  of  jurisdiction.  The  defendants  are 
the  county  of  Black  Hawk  in  the  state  of  Iowa,  the  auditor  and  the  treasurer 
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of  that  cooDty,  and  thirty  other  individnalB.  The  original  bill  was  filed  in 
November,  1874.  The  citizenship  irf  the  plaintiff  aa  a  citizen  of  New  York, 
and  of  all  the  defendants  as  citizens  of  Iowa,  is  properly  alleged.  The  bill 
avers  that  in  1857  one  John  Kerr,  ai  school  commissioner  of  the  ooantj,  being 
thereunto  duly  anthorized  by  the  laws^  of  Iowa,  made  eleven  sevanal  contVMU 
in  writing  in  respect  to  the  sale  of  land,^-^  fovr  with  one  penK>n  and  one  wick 
each  of  seven  other  persons.  A  copy  of  one  of  the  ^contracts  is  made  part  of 
the  bill,  each  being  averred  to  be  in  like  words  and  figares,  except  the  namexif 
the  purchaser,  the  description  of  the  landi  and  the  amonntsc^  money  me»^ 
tioned.    It  is  in  these  words: 

^  School  Vxnm  OomciSBiONrat^s  Officb, 
"Black  Hawk  Couott,  July  10,  1867. 

"  Contract  made  and  entered  into  between  John  Kerr,  as  school  fund  oom^ 
missioner  for  the  county  of  Black  Hawk,  Iowa,  and  Abraham  Carey,  of  the 
county  of  Black  Hawk  and  ytate  of  Iowa,  to  wit: 

^The  said  John  Kerr,  school  fund  commissioner^  as  authorized  by  law,  has 
bargained  and  sold,  and  by  these  presents  does  bargain  and  sell,  to  the  said 
Abraham  Carey,  the  following  described  tract  or  parcel  of  land,  being  a  por- 
tion of  sectionnumbered  16  (or  lands  in  lieu  thereof),  granted  to  the  state  for  the 
use  of  schools  by  an  act  of  congress  entitled  'An  act  supplemental  to  the  act 
for  the  admission  of  the  states  of  Iowa  and  Florida  into  the  Union,*  approved 
March  3,  1845,  to  wit:  Lot  Ko.  10,  being  the  west  {i)  half  of  the  soutbeaat 
(i)  qn&rter  section  sixteen  (16),  township  eighty-nine  (89)  north,  of  range  foar- 
teen  (14)  west,  containing  eighty  acres. 

*^  The  price  agreed  upon  is  $9.05  per  acre,  amounting  to  the  sum  of  $724, 
the  one-fourth  part  of  which,  to  wit,  $181,  has  been  paid  in  cash  to  the  said 
school  fund  commissioner,  and  the  balance,  to  wit,  $543,  secured  by  a  promis- 
sory note,  bearing  even  date  herewith  and  payable  on  or  before  ten  years  from 
date,  bearing  interest  at  the  rate  of  ten  per  centum  per  annum,  payable  annually, 
on  the  Ist  day  of  January,  at  the  office  of  the  said  school  fund  commissioner, 
in  Black  Hawk  county. 

^Kow,  if  the  said  Abraham  Carey,  his  heirs,  executors  or  administrators, 
shall  pay  or  cause  to  be  paid  the  interest  on  said  note  as*  the  same  falls  due,  to- 
gether with  the  principal,  within  the  time  specified,  then  be  will  be  entitled  to 
receive  from  the  governor  of  the  state  of  Iowa  a  patent  for  the  land  herein  de- 
scribed. In  case  of  failure  to  make  any  of  the  payments  aforesaid  punctually 
as  stipulated,  all  previous  payments  shall  be  considered  forfeited,  and  the  land 
subject  to  be  sold  by  the  school  fund  commissioner,  or  the  payment  of  the 
money  enforced  according  to  law,  at  the  option  of  said  commissioner. 
'  ^^In  testimony  whereof  the  parties  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

(Signed)  *^  John  Eebr,  [l.  &] 

« School  Fund  Commissioner  of  Bhick  Hawk  Coanty. . 

'^Abraham  Carey. 

"In  presence  of — 

"D.J.  Coleman.'* 

The  bill  alleges  that  the  cash  payment  specified  in  each  contract  tvas  made; 
that  the  promissory  note  specified  in  each  contract  was  made  and  delivered; 
that  a  record  of  each  sale  was  duly  made,  as  provided  *  by  law;  that  each  of 
the  several  persons  to  whom  the  lands  were  sold^  "made  divers  payments  of 
money,"  trhich  were'  credited  upon  their  several  notes  by  the  proper  offloen 
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of  the  conntf,  but  tlie  plaintiff  eanoot  set  forth  j^ioularly  the  dates  and 
amounts  of  the  payments;  that  the^  notes  and  the  amonnts  dne  thereon  are 
held  by  the  eonnty  as  valid  dakas  against  their  makers;  that  by  the  said 
fwemtses  the  several  parehasers  became  the  owners  of  the  several  traots  of 
land;  that  the  legal  title  to  the  lands  remained  vested  in  the  oonnty ;  that  on 
the  payment  of  the  balance  of  said  moneys  the  county  was  bound  to  cause  the 
lands  to  be  conveyed  to  the  several  pnrobasers  or  their  assigns;  that  after* 
wards  the  severalpurohasers^for  money  oonstderations,  respectively  made  and 
delivered  to  the  plaintiff  certain  ^^  convey ances,"  a  oopyof  one  of  which  is 
made  part  of  the  bill,  each  of  the  others  being  averred  to  be  in  like  substance 
and  ^ect,  except  the  name  of  the  grantor  and  the  description  of  the  lands 
oonveyed;  that  the  *< conveyances^'  were  duly  filed  in  the  office  of  the  auditor 
of  the  county;  and  that  thereby  the  plaintiff  became  the  own&t  of  the  several 
contracts  and  the  several  tracts  of  land.    Such  copy  is  in  these  words: 

^^  Enow  all  men  by  these  presents,  that  I,  Wm.  H.  McClure,  in  consideration 
ef  the  sum  of  $100  in  hand  paid  to  me  by  Austin  Corbin,  of  Kings  county, 
state  of  New  York,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
sell  and  convey  to  the  said  Austin  Corbin  all  the  interest  in  the  following  de- 
scribed land,  viz.:  Lots  numbers  (3)  three,  eleven  (11)  and  tw^ve  (12),  being 
the  north  half  of  the  northeast  quarter,  and  the  east  half  of  the  southeast 
quarter  of  section  sixteen  (16),  township  eighty-nine  (89)  north,  of  range  num- 
ber fourteen  (14)  west  of  the  fifth  principal  meridian,  in  Black  Hawk  county, 
Iowa,  which  was  conveyed  to  me  by  contract,  now  on  file  in  the  office  of  the 
oonnty  auditor  of  Black  Hawk  county,  Iowa,  made  by  and  between  John 
SLcrr,  school  fund  commissioner  of  said  county,  and  Wm.  H.  McClure,  for  the 
conveyance  of  said  lands,  and  I  hereby  sell  and  assign  to  said  Oorbin  all  my 
rights  under  said  contract,  covenanting  with  him  that  I  have  not  sold,  assigned 
or  transferred  the  same  to  any  person  or  persons. 

'*In  witness  whereof  1  have  hereunto  set  my  hand  this  1st  day  of  July, 
1871.  Wm.  H.  MoCltob. 

'^  In  presence  of — 

"Dan'l  W.  FoorB.'' 

'Indorsed  on  back  as  follows: 

^This  assignment  filed  in  my  office  this  1st  day  of  July,  A.  D.  1871. 

"D.  W.  FoOTB,  Auditor." 

The  bill  farther  alleges  the  willingness  of  the  plaintiff  to  pay  to  the  county 
the  amount  remaining  unpaid  on  the  notes,  being  the  balance  of  the  purchase 
money  of  the  several  tracts  of  land ;  that  in  January,  1873,  he  offered  to  pay 
it  to  the  auditor  of  the  county ;  that  in  October,  1874^  he  tendered  to  the 
auditor  and  to  the  treasurer  (16,197.69,  as  and  for  the  payment  of  the  balance 
remaraing  unpaid  on  the  purchase  money  of  the  several  tracts  of  land,  and  all 
interest  thereon;  that  said  sum  was  more  than  sufficient  to  pay  the  balance; 
that  said  officers  failed  to  accept  the  money  so  tendered,  and  refused  to  state 
whether  they  accepted  or  refused  to  accept  it;  that  he  then  and  there  became 
entitled  to  demand  the  issue  of  certificates  of  the  payment  of  the  moneys  pro- 
vided to  be  paid  in  said  several  contracts,  and  then  and  there  did  demand  the 
iMie  of  the  same,  which  was  refused ;  that  he  brings  into  court  for  the  ase  oi 
Che  defendants  the  amount  so  tendered,  to  wit,  (16,197.69,  for  the  purpose  of 
completing  and  perfecting  the  said  tender,  and  to  enable  the  defendants  to 
ftocept  the  same,  if  they  elect  so  to  do,  at  any  time;  that^  in  case  said  moneys 
dtofdd  be  found  insufficient  in  amount  for  said  purpoeesy  he  offers  to  pay  and 
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bring  into  court  suoh  farther  sum  as  may  be  fonnd  to  be  necessary;  that  the 
said  several  contracts  are  valid  and  subsisting;  that  the  county  has  never  un- 
dertaken to  rescind  them,  or  given  notice  of  an  intention  to  do  so,  or  com^ 
menced  suit  to  enforce  payment  of  the  purchase  money,  or  to  foreclose  ihe 
equities  of  the  plaintiff  or  of  his  grantors;  that  no  forfeiture  of  the  contracts 
could  lawfully  be  made  by  said  county ;  that  the  defendants  other  than  tb« 
county  and  its  said  two  officers  severally  claim  to  have  some  title  to  or  interest 
in  the  lands,  or  some  part  thereof;  that  pursuant  to  said  last  mentioned  sale% 
patents  have  been  issued  for  the  lands,  or  some  of  them,  to  the  defendants,  or 
some  of  them,  by  the  governor  of  the  state  of  Iowa,  but  the  plaintiff  cannot 
more  particularly  state  the  facts  in  respect  to  the  issue  of  the  patents;  that  the 
plaintiff  is  the  lawful  owner  of  the  several  tracts  of  land ;  and  that  the  issue  of 
said  patents  has  vested  the  legal  title  to  said  premises  in  the  patentees  therein 
named.  The  prayer  of  the  bill  is  that  the  subsequent  sales  of  the  several  tractf 
of  land,  and  the  patents,  and  all  conveyances  of  the  lands  by  the  patentees,*  be 
decreed  to  be  void  and  of  no  effect  as  against  the  estate  of  the  plaintiff;  that 
his  title  to  said  premises  be  forever  quieted  as  against  the  defendants  claiming 
any  interest  in  the  lands ;  that  each  of  them  be  enjoined  from  setting  up  anj 
interest  in  said  premises  under  the  sales  and  the  patents  issued  thereunder;  thi^ 
the  said  patentees,  and  their  several  grantees,  be  decreed  to  hold  the  legal  titl^ 
to  said  lands  as  the  trustees  of  and  for  the  plaintiff;  and  that  they  be  oomp 
pelled  to  convey  the  same  to  the  plaintiff  upon  such  terms  as  to  the  court  may 
seem  just  and  equitable.  Three  separate  demurrers  were  filed  to  the  amended 
bill;  one  by  the  county  of  Black  Hawk,  one  by  its  auditor  and  its  treasurer^ 
and  one  by  the  remaining  defendants.  In  each  of  the  demurrers  one  of  the 
causes  of  demurrer  assigned  is,  that  it  does  not  appear  upon  the  bill  that  th^ 
circuit  court  has  jurisdiction  of  the  alleged  causes  of  action  or  of  the  parties^ 
or  that  the  plaintiff's  several  assignors  could  have  maintained  actions  in  the 
circuit  court  against  the  demurring  defendants  upon  the  said  several  contracts 
The  court  states  in  its  decree  that  it  bad  beard  argument  upon  the  question 
of  jurisdiction,  and  upon  no  other,  and  that  it  dismissed  the  amended  bill  opoa 
the  ground  that  it  had  no  jurisdiction  of  the  cause. 

§  1 1 8  6.  Wk&te  the  single  maUer  in  dispute  is  a  sum  greater  than  five  thousand 
doUarSj  it  is  immaterioL  thai  the  amount  is  made  by  t/ie  aggregation  of  several 
amounts  less  than  five  thousand  dollars. 

The  first  point  taken  by  the  appellees  is,  that  the  appeal  ought  to  be  dis- 
missed for  want  of  jurisdiction  in  this  court,  on  the  ground  that  the  matter  ti| 
dispute  does  not  exceed  the  sum  or  value  of  $5,000,  exclusive  of  costs.  The 
view  urged  is  that  the  interest  of  each  of  the  appellees  who  is  alleged  to  have  an 
interest  in  some  of  the  lands  in  question  is  several ;  that  each  several  interest 
is  not  shown  to  exceed  the  value  of  $5,000;  and  that  the  county  of  Black  Hawl^ 
and  its  officers  are  not  necessary  or  more  than  formal  parties  to  the  suit.  Bu^ 
the  allegations  of  the  bill,  which  must  be  taken  as  true,  for  the  purposes  of  thia 
case,  are,  that  although,  under  the  contracts,  the  patents  for  the  lands  are  to 
be  issued  by  the  governor  of  the  state,  the  notes  and  the  amounts  due  thereof^ 
are  held  by  the  county,  the  money  is  to  be  paid  to  the  county,  and  the  teodeir 
was  made  to  the  officers  of  the  county  who  are  defendants.  The  matter  in 
dispute  between  the  appellant  and  the  county  is  the  sum  of  $16,197.69,  wbioli 
be  tendered  to  its  officers,  and  which  they  did  not  accept.  Under  the  ooutraoti 
the  purchaser  is  entitled  to  receive  a  patent  from  the  governor  only  on  paying 
the  notes,  whicb  are  alleged  to  be  held  by  the  county.    To  obtain  the  relifs^ 
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aiiked  for  in  the  bill  the  plaintiff  mast  first  pay  that  sam  to  the  county  in  dis* 
charge  of  the  notes.  His  title  cannot  be  quieted  as  prayed  for,  as  against  the 
ndverse  claimants  of  the  lands,  until  his  contract  obligations  to  the  county  are 
fulfilled.  Therefore,  the  county  and  its  said  ofiBcers  are  real  parties  to  the  suit, 
and  the  matter  in  dispute  as  to  them  is  the  sum  so  tendered. 

§  1 187.  A  8uU  to  enforce  a  specific  perfarmanoe  of  a  contract  is  a  euU  to  re- 
cover  the  contents  of  a  chose  in  action. 

.  Although  the  amended  bill  in  the  record  was  filed  in  July,  1878,  the  counsel 
for  the  respective  parties  have  stipulated  in  this  court,  in  open  court,  that  the 
auit  in  the  circuit  court  was  originally  begun  in  November,  1874.  The  ques- 
tion of  the  jurisdiction  of  the  circuit  court  is,  therefore,  to  be  determined  un* 
der  that  clause  of  section  629  of  the  Bevised  Statutes  which  provides  that  ^'  no 
circuit  court  shall  have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  in  cases  of  foreign  bills  of  exchange.'^ 
There  can  be  no  doubt  that  the  original  contracts  in  this  case  are  cboses  in 
action,  in  respect  to  the  rights  acquired  thereunder  by  the  parties  thereby  con* 
tracting  to  purchase  the  lands.  It  is  equally  clear  that,  by  the  instruments 
•xecuted  to  the  plaintiff  by  such  purchasers,  selling  and  conveying  to  him  their 
several  interests  in  the  several  tracts  of  land,  and  assigning  to  him  all  their 
rights  under  said  several  contracts,  he  became  the  assignee  of  the  contracts,  as 
choses  in  action,  in  respect  to  the  rights  of  the  assignors  thereunder,  including' 
their  rights  of  action  thereon  which  are  sought  to  be  enforced  in  this  suit.  The 
only  question  for  consideration  is  whether  the  suit  is  one  to  recover  the  con- 
tents of  the  contracts. 

•  The  appellant  contends  that  the  suit  is  not  one  ta  recover  the  contents  of  a 
ehose  in  action;  that  it  is  not  even  founded  upon  the  contracts;  and  that  it  is 
only  a  suit  to  determine  the  validity,  force  and  effect  of  certain  transactions 
which  occurred  subsequently  to  the  making  of  the  contracts,  whereby  certain 
rights  adverse  to  those  existing  under  the  contracts  are  claimed  to  have  arisen. 
It  is  urged  that  the  appellant  does  not  prosecute  the  suit  in  his  character  of 
assignee,  bnt  prosecutes  it  because  a  cause  of  action  has  accrued  to  him  through 
the  act  of  the  county  officers  in  refusing  to  accept  the  tender,  and  through  the 
assertion  by  the  other  individual  defendants  of  an  adverse  title  to  the  lands. 
fiat  we  cannot  take  this  view  of  the  case.  The  suit  is  really  one  for  the  specific 
performance  of  the  contracts,  to  enforce  them,  to  realize  the  fruits  of  the  rights 
secured  by  them  to  the  purchasers,  and  to  reinstate  the  plaintiff  in  the  position 
which  he  is  entitled  to  occupy  under  the  contracts  as  assignee  thereof,  notwith- 
standing any  acts  done  by  the  county  or  its  officers  in  impairment  of  the  rights 
acquired  by  the  contracts.  Such  a  suit  must  be  regarded  as  one  to  recover  the 
contents  of  the  contracts.  The  contents  of  a  contract,  as  a  chose  in  action, 
in  the  sense  of  section  629,  are  the  rights  created  by  it  in  favor  of  a  party  in 
whose  behalf  stipulations  are  made  in  it  which  he  has  a  right  to  enforce  in  a 
soit  founded  on  the  contract;  and  a  suit  to  enforce  such  stipulations  is  a  suit 
to  recover  such  contents.  The  promise  to  pay  money  contained  in  a  promis- 
sory note  is  all  that  there  is  of  the  note.  A  suit  to  enforce  the  payment  of  the 
money  is  a  suit  to  recover  the  contents  of  the  note,  because  there  is  nothing 
lM>ntained  in  the  note  but  the  promise.  The  promise  to  receive  the  money 
Stipulated  in  these  contracts  to  be  paid  by  the  purchasers,  as  a  foundation  for 
their  right  to  receive  patentSi  is,  so  far  as  this  suit  is  concerned,  the  essence  of 
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tbe  oontraots;  and  a  snit  U>  compel  th6  aooeptenoe  <^  fchat^  idon^y  is  a  satt  to 
enforce  suoh  promise,  and,  therefore,  is  a  sail  to  recoTor  the  contents  of  the  ooa- 
tractSi  This  principle  was  settled  in  the  early  case  of  Serdt^^  Pitot,  6  Cranob^ 
332  (§§  1188-89,  ir^rd),  under  section  11  of  tbe  act  of  September  29,  1T80» 
oh.  20,  which  is  re-enacted  in  section  629  of  tbeBevised-  Statotes.  There  the 
plaintiffs  were  the  general  assignees  of  tbe  effects  of  an  insolvent  debtor  by 
operation  of  law.  It  was  contended  that  the  statute  applied  only  to  a  Tokia^ 
tary  assignment  of  a  particular  chose  in  actv>n9  and  that  the  word  ^contenta^ 
did  not  apply  to  accounts  or  unliquidated  claims,  bat  was  confined  to  transfer^ 
able  paper.  But  the  court  held  that  the  statute  intended  to  except  suits  ia 
virtue  of  equitable  assignments  as  well  as  suits  in  virtue  of  legal  assignmenls^ 
and  to  exclude  from  tbe  federal  courts  the  assignee  of  all  the  open  accounts  of 
a  merchant,  as  well  as  the  same  person  when  the  assignee  of  a  particular  note. 
The  court  say :  '^  The  term  '  other  chose  in  action '  is  broad  enough  to  compre- 
hend either  case,  and  the  word  'contrats'  is  too  ambiguous  in  its  import  to 
restrain  that  general  term.  The  'contents'  of  a  note  are  the  sum  it  shows  to 
be  due,  and  the  same  may,  without  much  violence  to  language,  be  said  of  an 
account."  Following  out  this  principle,  the  obligation  or  the  promise  contained 
in  a  contract  is  its  contents^  when  a  suit  is  brought  to  enforce  such  obligation; 
and  it  does  no  violence  to  language  to  say  that  the  suit  is  one  to  recover  oaob 
contents. 

In  Deshler  v.  Dodge,  16  How.,  622,  681  (§§  1183-^5,  supra),  it  is  said  by  tbe 
court  that  the  statute  in  question  applies  to  cases  ''in  which  tbe  suit  is  broaght 
to  recover  the  contents  or  to  enforce  the  contract  contained  in  the  instrument 
assigned;"  and  that,  where  the  suit  is  brought  to  enforce  the  contract  con- 
tained in  the  chose  in  action,  the  assignee  is  disabled,  unless  the  suit  might 
have  been  brought  in  the  court  if  no  assignment  had  been  made.  Again,  in 
Bushnell  t).  Kennedy,  9  Wall.,  387  (§§  1181-82,  supra),  it  is  suggested  bythe 
court  that  the  restriction  applies  to  rights  of  action  founded  on  contracts  which 
contain  within  themselves  some  promise  or  duty  to  be  perfonned,  and  that 
such  contracts  may  be  properly  said  to  have  contents.  The  amended  bill  in 
this  case  contains  no  averment  showing  that  the  snit  could  have  been  maim 
tained  by  the  assignors  of  the  contracts  if  no  assignments  had  been  made;  and 
it  is  well  settled  that  this  is  necessary.  Turner  «.  Bank  of  North  America, 
4  Dal,  8  (§  1098,  supra);  Mollan  v.  Torrance,  9  Wheat.,  587;  Bank  of  United 
States  V.  Moss,  6  How.,  31  (§§  63-59,  supra);  Bradley  v.  Bhines,  8  Wall.,  393 
(§§  1096-97,  supra). 

We  are,  therefore,  of  opinion  that  the  circuit  court  had  no  jurisdiction  of  thia 
suit.  Its  decree  will  be  affirmed,  with  the  modification  that  tbe  dismissal  of 
the  bill  is  without  prejudice  to  the  right  of  the  plaintiff  to  bring  any  suit  he 
may  be  advised  in  the  proper  court;  and  it  is  so  ordered. 

SERfc  V.  PITOT. 
(6  Cranch,  882-33a     1810.) 

Ebrob  to  U.  S.  District  Court,  District  of  Orleans. 

Opinion  by  Marshall,  0.  J. 

Statement  of  Facts. —  This  suit  was  broaght  in  the  court  of  the  United 
States  for  the  Orleans  territory  by  the  plaintiffs,  who  are  aliens,  and  syndics  or 
assignees  of  a  trading  company  composed  of  citizens  of  that  territory,  who 
have  become  insolvent.    The  defendants  are  citizens  of  the  territory,  and  have 
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pleaded  to  the  jurisdiotioa  •of  the  ooarU    ThetV  plea  irms  sustained^  and  the 
oanse  bow  oomes  on  to  be  heard  on  a  writ  of  error  to  that  judgment. 

Two  objections  are  made  to  the  jarisdiotion  of  the  district  ooart:  1.  That 
the  suit  18  brought  by  the  assignees  of  a  chase  in  action  in  a  case  where  it  could 
not  have  been  prosecuted  if  no  assignment  had  been  made.  2.  That  the  dis- 
trict court  cannot  entertain  jurisdiction  because  the  defendants  are  not  citizens 
of  any  state^ 

§  1188.  A  general  aseiffnee  of  an  ttiedvent  eannot  eue  in  a  federal  court 
unleee  hie  aeeiffnar  could  have  sued. 

The  first  objection  rests  on  the  eleventh  section  of  the  judicial  act  (1  Stats. 
at  large,  78),  which  declares  "that  no  district  or  circuit  court  shall  have  cogni* 
^nce  of  any  suit  to  recover  the  contents  of  any  promissory  note,  or  other 
choee  in  action^  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  the  said  contents  if  no  assignment  had  been  made.'' 
The  plaintiffs  are  admitted  to  be  the  assignees  of  a  choee  in  action^  but  it  is  con* 
tended  that  they  are  not  within  the  meaning  of  the  provision  which  has  been 
oitedy  because  this  is  a  suit  for  cash,  bills  and  notes  generally,  by  persons  to 
whom  the  law  transfers  them,  and  not  by  such  an  assignee  as  is  contemplated 
in  the  judicial  act  The  words  of  the  act  are  said  to  apply  obviously  to 
assignments  made  by  the  party  himself,  on  an  actual  note  or  other  choee  in . 
cuslion  assignable  by  the  proprietor  thereof,  and  that  the  word  ^'  contents  "  .ean- 
not,  by  any  fair  construction,  be  applied  to  accounts  or  unliquidated  claims. 
Apprehensions,  it  is  said,  were  entertained  that  fictitious  assignments  might  be 
made  to  give  jurisdiction  to  a  federal  court,  and,  to  guard  against  this  mischief, 
every  case  of  an  assignment  by  a  party  holding  transferable  paper  was  excepted 
from  the  jurisdiction  of  the  federal  courts,  unless  the  original  holder  might 
have  sued  in  them. 

Without  doubt,  assignable  paper,  being  the  choee  in  action  most  usually 
transferred,  was  in  the  mind  of  the  legislature  when  the  law  was  framed,  and 
the  words  of  the  provision  are  therefore  best  adapted  to  that  class  of  assign* 
ipents.  But  there  is  no  reason  to  believe  that  the  legislature  were  not  equally 
disposed  to  except  from  the  jurisdiction  of  the  federal  courts  those  who  could 
sne  in  virtue  of  equitable  assignments,  and  those  who  could  sue  in  virtue  of 
Ictgal  assignments.  The  assignee  of  all  the  open  accounts  of  a  merchant 
might,  under  certain  circumstancei^  be  permitted  to  sue  in  equity  in  his 
own  name,  and  there  would  be  as  much  reason  to  exclude  him  from  the 
federal  courts  as  to  exclude  the  same  person,  when  the  assignee  of  a  particular 
note.  The  term  "other  choee  in  action^^  is  broad  enough  to  comprehend  either 
case,  and  the  word  "contents"  is  too  ambiguous  in  its  import  to  restrain  that 
general  term.  The  "contents"  of  a  note  are  the  sum  it  shows  to  be  due,  and 
the  same  may,  without  much  violence  to  language,  be  said  of  an  account. 

The  circumstance  that  the  assignment  was  made  by  operation  of  law,  and 
not  by  the  act  of  the  party,  might  probably  take  the  case  out  of  the  policy  of 
the  act,  but  not  out  of  its  letter  and  meaning.  The  legislature  has  made  no 
exception  in  favor  of  assignments  so  made.  It  is  still  a  suit  to  recover  a  choee 
in  action  in  favor  of  an  assignee,  which  suit  could  not  have  been  prosecuted  if 
no  assignment  had  been  made;  and  is  therefore  within  the  very  terms  of  the 
law.  The  case  decided  in  4  Cranch,  306  (Accounts,  §  21),  was  on  a  suit  brought 
by  an  administrator,  and  a  residuary  legatee,  who  were  both  aliens.  The  rep- 
resentatives of  a  deceased  person  are  not  usually  designated  by  the  term 
"assignees,"  and  are,  therefore,  not  within  the  words  of  the  act.    That  case, 
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therefore,  is  not  deemed  a  fall  precedent  for  this.  It  is  the  opinion  of  the  court 
that  the  plaintiffs  had  no  right  to  maintain  this  suit  in  the  district  court  against 
a  citizen  of  the  Orleans  territory,  they  being  the  assignees  of  persons  who  were 
also  citizens  of  that  territory. 

§  1189.  Rights  of  citizens  of  Orleans  to  sue  in  the  district  court  ef  that 
territory. 

It  is  of  so  much  importance  to  the  people  of  Orleans  to  decide  on  the  see- 
ond  objection,  that  the  court  will  proceed  to  consider  that  likewise.  Whether 
the  citizens  of  the  territory  of  Orleans  are  to  be  considered  as  the  citizens  of 
a  state,  within  the  meaning  of  the  constitution,  is  a  question  of  some  difficulty, 
which  would  be  decided,  should  one  of  them  sue  in  any  of  the  circuit  courts 
of  the  United  States.  The  present  inquiry  is  limited  to  a  suit  brought  by  or 
against  a  citizen  of  the  territory,  in  the  district  court  of  Orleans.  The  power 
of  governing  and  of  legislating  for  a  territory  is  the  inevitable  consequence  of 
the  right  to  acquire  and  to  hold  territory.  Could  this  position  be  contested, 
the  constitution  of  the  United  States  declares  that  '^ congress  shall  have  power 
to  dispose  of  and  make  all  needful  rules  and  regulations  respecting  the  terri- 
tory or  other  property  belonging  to  the  United  States."  Accordingly,  we  find 
congress  possessing  and  exercising  the  absolute  and  undisputed  power  of  gov- 
.  eming  and  legislating  for  the  territory  of  Orleans.  Congress  has  given  them 
a  legislative,  an  executive,  and  a  judiciary,  with  such  powers  as  it  has  been  their 
will  to  assign  to  those  departments  respectively. 

The  court  possesses  the  same  jurisdiction  which  was  possessed  by  the  court 
of  Kentucky.  In  the  court  of  Kentucky,  a  citizen  of  Kentucky  may  sue  or 
be  sued.  But  it  is  said  that  this  privilege  is  not  imparted  to  a  citizen  of 
Orleans,  because  be  is  not  a  citizen  of  a  state.  But  this  objection  is  founded  on 
the  idea  that  the  constitution  restrains  congress  from  giving  the  court  of  the 
territory  jurisdiction  over  a  case  brought  by  or  against  a  citizen  of  the  terri- 
tory. This  idea  is  most  clearly  not  to  be  sustained,  and,  of  consequence,  that 
court  must  be  considered  as  having  such  jurisdiction  as  congress  intended  to 
give  it 

Let  us  inquire  what  would  be  the  jurisdiction  of  the  court  on  this  restricted 
construction.  It  would  have  no  jurisdiction  over  a  suit  brought  by  or  against 
a  citizen  of  the  territory,  although  an  alien,  or  a  citizen  of  another  state,  might 
be  a  party.  It  would  have  no  jurisdiction  over  a  suit  brought  by  a  citizen  of 
one  state,  against  a  citizen  of  another  state,  because  neither  party  would  be  a 
citizen  of  the  '* state"  in  which  the  court  sat.  Of  what  civil  causes,  then,  be- 
tween private  individuals,  would  it  have  jurisdiction?  Only  of  suits  between 
an  alien  and  a  citizen  of  another  state  who  should  be  found  in  Orleans.  Can 
this  be  presumed  to  have  been  the  intention  of  the  legislature  in  giving  the 
territory  a  court  possessing  the  same  jurisdiction  and  power  with  that  of  Ken- 
tucky ?  The  principal  motive  for  giving  federal  courts  jurisdiction  is  to  secure 
aliens  and  citizens  of  other  states  from  local  prejudices.  Yet  all  who  could  be 
affected  by  them  are,  by  this  construction,  excluded  from  those  courts.  There 
could  scarcely  ever  be  a  civil  action  between  individuals  of  which  the  court 
could  take  cognizance;  and  if  such  a  case  should  arise,  it  would  be  one  in  which 
no  prejudice  is  to  be  apprehended. 

It  is  the  unanimous  opinion  of  the  court  that,  by  a  fair  construction  of  the 
act,  the  citizens  of  the  territory  of  Orleans  may  sue  and  be  sued  in  that  court 
in  the  same  oases  in  which  a  citizen  of  Kentucky  may  sue  and  be  sued  in  the 
court  of  Kentucky.  Judgment  affirmed^  mth  oasts. 
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WILKINSON  V.  WILKINSON. 
(Cirouit  C:k>ttrt  for  Rhode  Island:  2  Curtis,  582-^585.    1856.) 

Opinion  by  Ouims,  J. 

Statement  of  Facts. —  This  is  a  suit  in  equity  to  which  George  Wilkinson,  a 
citizen  of  the  state  of  Connecticut,  and  Hiram  M.  Barney,  a  citizen  of  the 
state  of  Illinois,  were  originally  the  parties  plaintiff,  and  the  administrators  of 
William  Wilkinson,  deceased,  and  Benjamin  Fessenden,  all  citizens  of  Rhode 
Island,  are  the  parties  defendant.  The  bill  states  that  Abraham  and  Isaac 
Wilkinson  mortgaged  certain  real  and  personal  property  to  the  deceased, 
William  Wilkinson,  conditioned  to  indemnify  him  against  certain  liabilities  he 
was  under,  or  might  incur  for  the  mortgagors,  with  a  power  of  sale  in  case  of 
breach  of  condition;  that  subsequently  the  mortgagors  conveyed  the  equity  of 
redemption  of  the  mortgaged  premises,  together  with  other  property,  to  Will- 
iam Wilkinson,  Nathaniel  Searle,  the  plaintiff  Barney,  and  the  defendant  Fes- 
senden, in  trust  to  sell  the  same,  and  to  apply  the  proceeds  to  pay  particular 
creditors  of  the  assignors,  of  whom  the  plaintiff,  George  Wilkinson,  was  one. 

The  bill  further  states  that  William  Wilkinson,  in  bis  life-time,  made  sales 
under  the  powers  contained  in  the  deeds  of  mortgage,  fully  reimbursed  him- 
self for  all  his  payments,  and  extinguished  all  his  liabilities  for  the  mortgagors, 
and  had  in  his  hands  a  surplus  for  which  he  ought  to  have  accounted  to  the 
assignees  of  Abraham  and  Isaac  Wilkinson.  That  Searle,  one  of  the  assignees, 
is  dead;  and  that  the  surviving  assignees,  for  a  valuable  consideration,  have 
sold  and  assigned  to  the  plaintiff,  George  Wilkinson,  all  their  right  and  title  to 
what  remained  in  the  hands  of  William  Wilkinson,  as  above  stated.  The  bill 
prays  for  an  account,  by  the  administrators  of  William  Wilkinson,  of  the 
moneys  received  by  him  under  the  sales  of  the  mortgaged  property,  and  of  the 
disposition  thereof,  and  that  the  balance  may  be  decreed  to  be  paid  to  George 
Wilkinson  as  assignee  thereof. 

§  1190.  An  equitable  assignee  of  a  claim  to  an  account  ia  within  the  restric- 
tion in  the  eleventh  section  of  the  judiciary  act  of  1789. 

The  eleventh  section  of  the  judiciary  act  of  1789  (1  Stat,  at  Large,  78)  de- 
clares 'Hhat  no  district  or  circuit  court  shall  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or  other  choose  in  action,  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court,  to 
recover  the  said  contents,  if  no  assignment  had  been  made."  I  am  of  opinion 
that  an  equitable  assignee  of  a  claim  to  an  account  is  within  this  restrictive 
clause.  In  Serd  v,  Pitot,  6  Cranch,  835  (§§  1188-89,  supra),  Mr.  Chief  Jus- 
tice Marshall,  speaking  of  a  suit  in  equity  by  an  assignee  of  an  account,  says: 
^^  Without  doubt,  assignable  paper,  being  Xki^chose  in  action  most  usually  trans- 
ferred, was  in  the  minds  of  the  legislature  when  the  law  was  framed;  and  the 
words  of  the  provision  are,  therefore,  best  adapted  to  that  class  of  assignments. 
But  there  is  no  reason  to  believe  that  the  legislature  were  not  equally  disposed 
to  except  from  the  jurisdiction  of  the  federal  courts  those  who  could  sue  in  vir- 
tue of  equitable  assignments  and  those  who  could  sue  in  virtue  of  legal  assign- 
ments. The  assignee  of  all  the  open  accounts  of  a  merchant  might,  under 
certain  circumstances,  be  permitted  to  sue  in  equity,  in  his  own  name,  and 
there  would  be  as  much  reason  to  exclude  him  from  the  federal  courts  as  to 
exclude  the  same  person  when  the  assignee  of  a  particular  note.  The  term, 
*  other  chose  in  acAon^  is  broad  enough  to  comprehend  either  case,  and  the 
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word  '  contents '  is  too  ambiguous  to  restrain  that  general  term.  The  contents 
of  a  note  are  the  snm  it  shows  to  be  due;  and  the  same  may,  without  much 
violence  to  language,  be  said  of  an  account.'* 

§  1191.  The  right  to  an  cuxxmnt  of  sales  of  mortgaged  property  is  a  chose  in 
action. 

No  substantial  distinction,  in  this  respect,  can  be  made  between  a  right  to  an 
account  of  sales  of  mortgaged  property  and  any  other  right  to  an  account. 
They  are  all  choses  in  action  within  the  meaning  of  this  law.  They  are 
rights  to  recover  sums  of  money  by  means  of  suits;  and  whether  the  right  be 
legal  or  equitable,  whether  the  assignment  thereof  passed  a  legal  title  so  as  to 
enable  the  assignee  to  sue  in  his  own  name  at  law,  or  only  an  equitable  title,  to 
be  asserted  through  the  aid  of  a  court  of  chancery,  it  was  equally  the  purpose 
of  this  restrictive  clause  to  prevent  the  citizenship  of  the  assignee  from  enabling 
him  to  come  into  a  court  of  the  United  States.  Such,  in  general,  was  the  view 
taken  of  it  by  the  supreme  court  in  Sheldon  v.  Sill,  8  How.,  441  (§§  1194-95, 
infra);  and  which  was  not  modified  by  Deshler  v.  Dodge,  16  How.,  623 
(§§  1183-85,  supra\  which  explained  its  meaning. 

§  1198.  An  (Assignee  from  two  trustees  cannot  sue  unless  both  his  assignors 
could  have  sued. 

The  true  inquiry  here  is,  therefore,  whether  the  plaintiff's  assignors  could 
have  sued  in  the  circuit  court  on  the  title  shown  by  this  bill.  And  it  is  mani- 
fest they  could  not,  for  one  of  them  is  a  citizen  of  Rhode  Island.  It  is  ui^ged, 
however,  that  Barney,  one  of  the  surviving  assignees  of  A.  and  I.  Wilkinson, 
might  have  brought  his  bill  against  his  co-assignee.  Freeman,  and  the  adminis- 
trators of  William  Wilkinson,  and  alleged  that  he  joined  Freeman  as  a  defend- 
ant to  compel  him  to  do  his  duty  in  collecting  the  money,  and  paying  it  to 
creditors.  That  such  a  bill  might  be  sustained  may  be  admitted.  But  it  would 
be  a  case  differing  widely  from  the  one  shown  by  this  bill,  which  shows  that 
both  assignees.  Freeman  and  Barney,  in  the  execution  of  their  trust,  have  sold 
this  claim  to  the  plaintiff,  George  Wilkinson.  They  have  no  further  duty,  as 
assignees,  to  perform  in  the  collection  of  this  money ;  and,  consequently,  one  of 
them,  upon  the  present  state  of  facts,  could  not  allege  that  the  other  should  be 
made  a  defendant  to  compel  him  to  discharge  any  trust  as  to  this  account. 

George  Wilkinson  is  the  assignee  of  both  Freeman  and  Barney.  It  was 
necessary  that  both  of  them  should  join  to  make  him  any  title.  Wilbur  v. 
Almy,  12  How.,  180.  Both  did  join ;  one  is  as  much  his  assignor  as  the  other, 
or,  rather,  being  but  trustees,  both  united  convey  one  entire  title.  Unless 
both  could  have  sued  upon  this  title  if  no  assignment  had  been  made,  the 
assignee  cannot  sue.  And  he  cannot  escape  the  difficulty  by  suggesting  that, 
if  no  assignment  had  been  made,  there  might  have  arisen  such  a  state  of  facts 
that  a  court  of  equity  would  have  allowed  one  of  the  trustees  to  represent  and 
enforce  the  whole  title.  I  cannot  presume  that  Freeman  would  have  refused 
to  do  his  duty,  and  join  in  a  suit  for  an  account,  if  anything  was  due. 

§  1 193.  Where  a  cestui  que  trust  buys  the  entire  equitable  interest  he  loses  the 
interest  of  a  cestui  que  trusty  and  acquires  that  of  a  purchaser. 

It  is  further  urged  that  George  Wilkinson,  being  a  cestui  que  tru^  under  the 
assignment  of  A.  and  I.  Wilkinson,  may  sustain  this  bill  in  his  own  right.  But 
the  creditors  of  A.  and  I.  Wilkinson  have  no  longer  any  equitable  interest  in 
the  account  for  which  this  bill  is  filed.  The  right  to  an  account  having  been 
sold  and  assigned  by  the  trustees,  for  a  valuable  consideration,  in  the  execution 
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of  their  trust,  the  purchase  money  is  substituted  in  place  of  the  right;  and 
George  Wilkinson  as  a  creditor  and  cestui  que  truH  has  no  right  therein.  The 
entire  interest  belongs  to  him  as  a  purchaser.  My  opinion  is  that  the  bill 
must  be  dismissed  for  want  of  jurisdiction. 

SHELDON  «.  SILL. 
(8  Howard,  441-450.    1849.) 

Appsal  from  U.  S.  Circuit  Court,  District  of  Michigan. 

Opinion  by  Mb.  Justiob  Gbibb. 

Statement  of  Faoib. — The  only  question  which  it  will  be  necessary  to  notice 
in  this  case  is,  whether  the  circuit  court  had  jurisdiction. 
_  Sill,  the  complainant  below,  a  citizen  of  New  York,  filed  his  bill  in  the  ciN 
cuit  court  of  the  United  States  for  Michigan,  against  Sheldon,  claiming  to 
recover  the  amount  of  a  bond  and  mortgage,  which  had  been  assigned  to  him 
by  Hastings,  the  president  of  the  Bank  of  Michigan.  Sheldon,  in  his  answer, 
among  other  things,  pleaded  that'*  the  bond  and  mortgage  in  controversy, 
having  been  originally  given  by  a  citizen  of  Michigan  to  another  citizen  of  the 
same  state,  and  the  complainant  being  assignee  of  them,  the  circuit  court  had 
no  jurisdiction." 

^  The  eleventh  section  of  the  judiciary  act,  which  defines  the  jurisdiction  of 
the  circuit  courts,  restrains  them  from  taking '*  cognizance  of  any  suit  tore- 
cover  the  contents  of  any  promissory  note  or  other  chose  in  action^  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
the  contents,  if  no  assignment  had  been  made,  except  in  cases  of  foreign  bills 
of  exchange."  The  third  article  of  the  constitution  declares  that  ^  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and  such 
inferior  courts  as  the  congress  may,  from  time  to  time,  ordain  and  establish." 
The  second  section  of  the  same  article  enumerates  the  cases  and  controversies  of 
which  the  judicial  power  shall  have  cognizance,  and,  among  others,  it  specifies 
*' controversies  between  citizens  of  different  states." 

§  1 1 94.  Congress^  having  power  in  its  discretion  to  confer  jurisdiction  upon 
the  courts  of  its  own  creating^  has  power  also  to  withhold  it 

It  has  been  alleged  that  this  restriction  of  the  judiciary  act,  with  regard  to 
assignees  of  choses  in  action^  is  in  conflict  with  this  provision  of  the  constitu- 
tion, and  therefore  void.  It  must  be  admitted  that  if  the  constitution  had 
ordained  and  established  the  inferior  courts,  and  distributed  to  them  their 
respective  powers,  they  could  not  be  restricted  or  divested  by  congress.  But 
as  it  has  made  no  such  distribution,  one  of  two  consequences  must  result, — 
either  that  each  inferior  court  created  by  congress  must  exercise  all  the  judicial 
powers  not  given  to  the  supreme  court,  or  that  congress,  having  the  power  to 
establish  the  courts,  must  define  their  respective  jurisdictions.  The  first  of 
these  inferences  has  never  been  asserted,  and  could  not  be  defended  with  any 
show  of  reason,  and  if  not,  the  latter  would  seem  to  follow  as  a  necessary  con- 
sequence. And  it  would  seem  to  follow,  also,  that,  having  a  right  to  prescribe, 
congress  may  withhold  from  any  court  of  its  creation  jurisdiction  of  any  of 
the  enumerated  controversies.  Courts  created  by  statute  can  have  no  jurisdic- 
tion but  such  as  the  statute  confers.  No  one  of  them  can  assert  a  just  claim 
to  jurisdiction  exclusively  conferred  on  another,  or  withheld  from  all. 

The  constitution  has  defined  the  limits  of  the  judicial  power  of  the  United 
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States,  but  has  not  prescribed  how  mach  of  it  shall  be  exercised  by  the  circait 
court;  consequently,  the  statute  which  does  prescribe  the  limits  of  their  juris- 
diction cannot  be  in  coniSict  with  the  constitution,  unless  it  confers  powers  not 
enumerated  therein.  Such  has  been  the  doctrine  held  by  this  court  since  its 
first  establishment.  To  enumerate  all  the  cases  in  which  it  has  been  either 
directly  advanced  or  tacitly  assumed  would  be  tedious  and  unnecessary.  In 
the  case  of  Turner  v.  Bank  of  North  America,  4  Dal.,  10  (§  1098, 9upra\  it 
was  contended,  as  in  this  case,  that,  as  it  was  a  controversy  between  citizens 
of  different  states,  the  constitution  gave  the  plaintiff  a  right  to  sue  in  the 
circuit  court,  notwithstanding  he  was  an  assignee  within  the  restriction  of  the 
eleventh  section  of  the  judiciary  act.  But  the  court  said:  '^The  political  truth 
is,  that  the  disposal  of  the  judicial  power,  except  in  a  few  specified  instances, 
belongs  to  congress ;  and  congress  is  not  bound  to  enlarge  the  jurisdiction  of 
the  federal  courts  to  every  subject,  in  every  form  which  the  constitiftion  might 
warrant."  This  decision  was  made  in  1799;  since  that  time  the  same  doctrine 
has  been  frequently  asserted  by  this  court,  as  may  be  seen  in  Mclntire  v.  Wood, 
7  Cranch,  506;  Kendall  v.  United  States,  12  Pet.,  616;  Gary  v,  Curtis,  3  How., 
S46. 

§  1196.  A  hand  secured  hy  a  mortgage  is  a  chose  in  action  within  the  eleventh 
section  of  the  Judiciary  act. 

The  only  remaining  inquiry  is,  whether  the  complainant  in  this  case  is  the 
assignee  of  a  ^^  chose  in  actiony^  within  the  meaning  of  the  statute.  The  term 
^^c/iosein  action^^  is  one  of  comprehensive  import.  It  includes  the  infinite 
variety  of  contracts,  covenants  and  promises  which  confer  on  one  party  a 
right  to  recover  a  personal  chattel  or  a  sum  of  money  from  another,  by  action. 
It  is  true,  a  deed  or  title  for  land  does  not  come  within  this  description.  And 
it  is  true,  also,  that  a  mortgagee  may  avail  himself  of  his  legal  title  to  recover 
in  ejectment,  in  a  court  of  law.  Yet,  even  there,  he  is  considered  as  having 
but  a  chattel  interest,  while  the  mortgag*  r  is  treated  as  the  true  owner.  The 
land  will  descend  to  the  heir  of  the  mortgagor.  His  widow  will  be  entitled  to 
dower.  But  on  the  death  of  the  mortgagee,  the  debt  secured  by  the  mortgage 
will  be  assets  in  the  hands  of  his  executor,  and  although  the  technical  legal 
estate  may  descend  to  his  heir,  it  can  be  used  only  for  the  purpose  of  obtaining 
satisfaction  of  the  debt.    The  heir  will  be  but  a  trustee  for  the  executor. 

In  equity,  the  debt  or  bond  is  treated  as  the  principal,  and  the  mortgage  as  the 
incident.  It  passes  by  the  assignment  or  transfer  of  the  bond,  and  is  discharged 
by  its  payment.  It  is,  in  fact,  but  a  special  security  or  lien  on  the  property  mort^ 
gaged.  The  remedy  obtained  on  it  in  a  court  of  equity  is  not  the  recovery  of 
land,  but  the  satisfaction  of  the  debt.  It  is  the  pnrsuit  by  action  of  one  debt 
on  two  instruments  or  securities,  the  one  general,  the  other  special.  The  decree 
is,  that  the  mortgaged  premises  be  sold  to  pay  the  debt,  and  if  insufficient  for 
that  purpose,  that  the  complainant  have  further  remedy  by  execution  for  the 
balance.  The  complainant  in  this  case  is  the  purchaser  and  assignee  of  a 
sum  of  money,  a  debt,  a  choss  in  action^  not  of  a  tract  of  land.  He  seeks  to 
recover  by  this  action  a  debt  assigned  to  him.  He  is,  therefore,  the  ^assignee 
of  a  chose  in  actio7i,'^  within  the  letter  and  spirit  of  the  act  of  congress  under 
consideration,  and  cannot  support  this  action  in  the  circuit  court  of  the  United 
States,  where  his  assignor  could  not. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed^  for  want  of 
jurisdiction. 
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M'MICKEN  V.  WEBR 
(11  Peteru.  26-89.    1887.) 

Opinion  by  Mr.  Justiob  Thompson. 

Statembnt  of  Facts. —  This  case  comes  before  this  court  on  a  writ  of  error 
from  the  district  court  of  the  United  States  in  and  for  the  eastern  district  of 
the  state  of  Louisiana. 

The  ^uit  in  the  court  below  was  commenced  by  petition,  in  which  the  cause 
of  action  is  set  out  informally,  bat  substantially,  as  follows:  That  the  defend- 
ants are  jointly  and  severally  indebted  to  the  plaintiff  in  the  sum  of  $4,866.93, 
besides  interest  and  costs.  For  this,  to  wit:  That  some  time  in  the  year  1815, 
the  petitioner  and  one  James  H.  Ficklin  formed  a  copartnership  and  did  busi- 
ness in  the  parish  of  Feliciana  in  the  state  of  Louisiana*  under  the  name  and 
firm  of  IkiTMicken  and  Ficklin;  that  on  or  about  the  8th  day  of  September, 
1817,  said  partnership  was  dissolved  by  mutual  consent.  That  at  the  time  of 
such  dissolution  there  was  a  quantity  or  stock  of  goods  on  hand,  which  Ficklin 
took  and  purchased  at  cost  with  five  per  cent,  addition,  and  for  the  payment  of 
one-half  of  said  stock  of  goods  he  gave  to  the  petitioner  a  promissory  note, 
dated  the  20th  of  September,  1817,  and  payable  on  the  1st  of  March,  1819,  to 
the  order  of  M'Micken  and  Ficklin,  for  the  sum  of  $4,866.93,  which  note  was 
executed  by  said  Ficklin,  Jedediah  Smith  (by  the  name  of  Jed.  Smith)  and 
Amos  Webb,  by  which  they  promised  jointly  and  severally  to  pay  the  afore- 
said sum  according  to  the  terms  of  said  note,  a  copy  of  which  is  annexed  to 
the  petition.  The  petition  avers  that  the  note  was  made  and  dated  subsequent 
to  the  dissolution  of  the  partnership,  and  although  made  payable  to  M'Micken 
and  Ficklin,  it  was  made  for  the  sole  benefit  of  the  petitioner,  M'Micken,  and 
that  Ficklin  was  in  nowise  interested  therein  except  as  one  of  the  obligors.  The 
petition  then  sets  out  the  death  of  Jedediah  Smith,  and  here  the  other  defend- 
ants become  bound  to  pay  the  note.  It  also  contains  an  averment  that  the 
petitioner  is  a  citizen  of  the  state  of  Ohio,  and  that  the  defendants  are  citizens 
of  the  state  of  Louisiana. 

To  this  petition  several  pleas  to  the  jurisdiction  of  the  court  are  interposed. 
The  defendant  Webb,  in  one  of  his  pleas,  admits  that  he  is  a  citizen  of  Louisi- 
ana, and  that  he  was  in  New  Orleans  when  the  petition  and  citation  were 
served  upon  him;  but  avers  that  he  resides  in  the  parish  of  St.  Landry,  in  the 
western  district  of  Louisiana,  and  denies  the  jurisdiction  of  the  court  on  this 
ground.  The  second  plea  in  abatement  is  founded  on  the  fact  which  is  set  out 
in  the  petition,  that  the  note  in  question  is  made  payable  to  M'Micken  and 
Ficklin,  and  the  suit  is  in  the  name  of  M'Micken  alone,  without  showing  any 
assignment  by  Ficklin,  or  that,  at  the  time  of  making  said  note,  M'Micken  and 
Ficklin  could  have  prosecuted  a  suit  upon  it  in  this  court. 

The  third  plea  alleges  a  want  of  jurisdiction  in  the  court,  because  the  peti- 
tion does  not  allege  that  at  the  time  of  assigning  said  note  the  payees  might 
have  prosecuted  the  makers  in  this  court.  The  other  defendants  also  interposed 
pleas  to  the  jurisdiction  of  the  court,  upon  the  grounds  substantially  as  set  forth 
in  the  last  two  pleas  of  Amos  Webb.  The  court  below  sustained  these  pleas 
to  the  jurisdiction  of  the  court,  and  dismissed  the  petition. 

§  1 1  tt6.  Bequidtes  of  the  commencement  of  a  suit  at  law  under  Louisiana 
practice. 

This  petition,  although  informal  in  many  respects,  must  be  considered  as  the 
commencement  of  a  suit  at  law,  according  to  the  course  of  proceedings  in  the 
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courts  of  the  state  of  Looisiana,  and  is  properly  brought  up  here  by  writ  of 
error.  The  object  of  the  petition  is  simply  to  set  forth  the  cauib  of  action,  and 
praying  that  the  defendants  may  be  cited  in  court  to  answer  to  the  demand  set 
up  against  them ;  and  all  that  is  required  in  such  petition  according  to  the  prac- 
tice in  Louisiana  is,  that  it  should  contain  a  clear  and  concise  statement  of  the 
object  of  the  demand,  or  the  cause  of  action  upon  which  it  is  founded. 

§  1 197.  A  citizen  residing  in  one  state  may  be  sued  by  a  citizen  of  another 
state  in  any  district  of  the  former  in  which  he  is  found  and  served^  though  he 
does  not  reside  in  such  district. 

The  question  presented  by  the  first  plea  to  the  jurisdiction  of  the  court  is 
whether  Webb,  a  citizen  of  the  state  of  Louisiana,  who  resided  in  the  western 
district  of  that  state,  could  be  sued  by  a  plaintiff  who  was  a  citizen  of  the 
state  of  Ohio,  in  the  district  court  of  the  eastern  district  of  the  state  of  Louisi- 
ana. The  residence  of  Webb  being  in  the  western  district  of  Louisiana  could 
not  affect  the  jurisdiction  of  the  court.  The  plea  admits  that  he  was  a  citizen 
of  Louisiana,  and  the  act  of  congress  (1  Stats,  at  Large,  78)  gives  jurisdiction 
where  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought  and 
a  citizen  of  another  state;  and  the  division  of  a  state  into  two  or  more  districts 
cannot  affect  the  jurisdiction  of  the  court  on  account  of  citizenship.  This  plea 
admits  that  the  petition  and  citation  were  served  upon  him  in  New  Orleans, 
which  takes  the  case  out  of  the  prohibition  in  the  judiciary  act,  that  no  civil 
suit  shall  be  brought  in  the  courts  of  the  United  States  against  an  inhabitant 
of  the  United  States,  by  any  original  process,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant^  or  in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ. 

§  1 1 98.  Where  a  note  is  declared  an  as  being  payable  to  two  persons  for  the 
sole  benefit  of  the  plaintiffs  who  is  one  of  them^  and  that  the  other  has  no  in- 
terest therein^  ihe  plaintiff  is  not  an  assignee  within  the  meaning  of  theprohMr' 
tion  in  the  judiciary  act 

The  second  plea  to  the  jurisdiction  of  the  court  is  founded  on  the  assumption 
that  the  plaintiff,  M'Micken,  is  to  be  considered  as  the  assignee  of  M'Micken 
and  Ficklin  of  the  note  in  question,  and  that  the  petition  does  not  allege  that 
tliey  could  have  prosecuted  a  suit  upon  it  in  the  courts  of  the  United  States; 
and  that  the  case  therefore  falls  within  the  prohibition  in  the  judiciary  act: 
That  no  district  or  circuit  court  shall  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  promissory  note,  or  other  cfiose  in  action  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecnted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange.  YoL  2,  Laws  U.  S.,  61.  But  the  cause  of  action,  and  the 
right  of  the  plaintiff  to  sustain  it,  do  not  place  him  in  the  character  of  as- 
signee. Ficklin  never  had  any  interest  whatever  in  the  note,  according  to  the 
allegations  in  the  petition;  the  partnership  had  been  dissolved  before  the  note 
in  question  was  given.  The  consideration  thereof  was  M'Micken's  share  of  the 
stock  and  goods  on  hand  at  the  time  of  the  dissolution  of  the  partnership;  and 
the  petition  avers  that,  although  the  note  is  given  in  the  natee  of  the  late  firm 
of  M'Micken  and  Ficklin,  it  was  for  the  sole  and  individual  benefit  of  the  peti- 
tioner, and  that  Ficklin  was  in  nowise  a  party  or  interested  therein,  except  as 
one  of  the  obligors;  there  was,  therefore,  no  interest  which  Ficklin  could  as- 
sign, and  the  objection  is  one  purely  of  form  and  of  a  mere  technical  character; 
which  ought  not  to  be  noticed  according  to  the  course  of  proceedings  in  the 
courts  of  Louisiana.    The  facts  set  forth  in  the  petition  may  well  be  considered 
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as  an  averment  that  the  note  was  given  to  the  petitioner,  M'Micken,  nader  the 
name  and  description  of  M'Micken  and  Ficklin.  And  this  view  of  the  case  dis- 
pos3S  of  the  matter  set  np  by  the  other  defendants  in  their  pleas  to  the  jaris- 
dictioD  of  the  coart,  as  well  as  of  that  which  is  set  np  in  the  third  plea  to  the 
jurisdiction  of  the  court. 

There  are  other  pleas  to  the  merits  interposed,  de  bene  esse,  by  all  the  defend- 
ants, and  which  have  not,  of  course,  been  in  any  manner  considered  or  dis- 
posed of  by  the  court  below,  as  the  pleas  to  the  jurisdiction  of  the  court  were 
sustained  and  the  petition  dismissed.  Nor  does  the  record  contain  the  neces- 
sary matter  to  enable  this  court  to  dispose  of  the  case  upon  its  merits;  some  of 
those  turning  upon  questions  of  fact,  the  evidence  to  sustain  which  not  all  ap- 
pearing upon  the  record;  and  the  cause  must  therefore  necessarily  go  back  for 
further  proceedings  on  those  pleas. 

The  judgment  of  the  court  below  is  accordingly  reversed,  and  the  cause  sent 
back  for  further  proceedings. 

CHAMBERLAIN  v.  ECEERT. 
(Circuit  Court  for  Illinois:  2  BiaaeU,  126<18a    1869.) 

Statekent  of  Facts. —  In  this  case  there  was  a  plea  of  another  action  pend- 
ing; replication  that  the  other  suit  had  been  dismissed,  and  demurrer  to  the 
replication.  The  demurrer  being  overruled,  the  defendant,  without  leave  of 
€x>urt,  demurred  to  the  declaration,  and  the  plaintiff  moved  to  take  the  de- 
murrer from  the  files.    The  jarisdictional  facts  are  stated  in  the  opinion. 

§  1199.  Queetion  of  practice;  judgment  on  demurrer;  leave  to  plead. 

Opinion  by  DBuifvoND,  J. 

The  plaintiff,  when  the  demurrer  to  the  replication  was  overruled,  was  enti- 
tled to  judgment  upon  the  demurrer.  Before  the  defendant  could  rejoin  to 
the  replication  or  take  any  action  in  relation  to  the  case,  leave  must  have  been 
granted  by  the  court  The  proper  judgment  of  the  court  would  follow  upon 
the  demurrer  as  a  necessary  consequence.  It  is  known,  however,  that  as  a 
general  thing  the  court  is  very  liberal  in  the  exercise  of  its  discretion,  and 
allows  a  demurrer  to  be  withdrawn  and  issues  of  fact  to  be  taken.  But  in  this 
case  no  rejoinder  was  put  in«  but  the  defendant  demurred  to  the  declaration. 
I  have,  however,  as  it  is  a  question  of  jurisdiction  and  might  come  up  here- 
after, examined  the  declaration.  It  is  upon  an  assigned  promissory  note,  and 
avers  that  the  plaintiff  is  a  citizen  of  Vermont,  and  that  the  assignor  of  the 
note  is  a  citizen  of  Missouri,  and  that  the  defendant  is  a  citizen  of  Illinois.  I 
am  satisfied  that  the  court  has  jurisdiction  of  the  casa  The  ground  taken  by 
the  defendant  is  that  it  must  appear  upon  the  face  of  the  declaration,  where 
an  action  is  brought  upon  a  promissory  note  by  an  assignee,  that  the  assignor 
could  have  brought  suit  upon  the  note  before  he  assigned  it.  The  question  is 
whether  that  is  correct. 

§  1 1 99a.  The  assignee  of  a  promieeory  note,  being  otherwise  competent^  may  sue 
in  a  federal  court  upon  it  if  (U  that  time  the  assignor  could  have  done  so. 

The  clause  in  the  eleventh  section  of  the  judiciary  act  is:  *'  Nor  shall  any 
district  or  circuit  court  have  cognizance  of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court  to  recover  the  said  contents  if 
no  assignment  had  been  made,  except  in  cases  of  foreign  bills  of  exchange." 
1  Stat,  at  Large,  78.     The  question  is,  to  what  time  does  the  language  *'  might 
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have  been  proseouted  "  apply  t  Does  it  apply  to  the  time  when  the  assignor 
held  and  owned  the  promissory  note,  or  to  the  time  when  the  suit  is  brought? 
If  a  promissory  note  is  made  by  a  citizen  of  Wisconsin  to  a  citizen  of  the  same 
state,  and  as  such  assigned  by  him  to  a  citizen  of  New  York,  at  the  time  that 
the  assignor  held  the  note  he  could  not  bring  a  suit  in  a  federal  court  of  Wis- 
consin against  the  maker,  because  he  was  a  citizen  of  the  same  state  with  the 
maker;  neither  could  the  assignee,  a  citizen  of  New  York,  bring  a  suit  in  a 
federal  court  of  Wiso6nsin  while  the  assignor  remained  a  citizen  of  Wisconsin ; 
but  if  the  assignor  ceased  to  be  a  citizen  of  Wisconsin,  then,  as  I  take  it,  a  suit 
could  be  brought  in  the  federal  court  of  Wisconsin  by  the  assignee  and  holder 
of  the  note,  because,  then,  being  in  the  position  as  ^*  if  no  assignment  had  been 
made,"  he,  a  citizen  of  New  York,  could  bring  a  suit.  The  assignor,  who  had 
ceased  to  be  a  citizen  of  Wisconsin,  could,  while  he  was  holder  of  the  note, 
bring  suit  in  the  federal  court  of  Wisconsin,  because  he  had  changed  his  resi- 
dence and  his  citizenship  and  become  a  citizen  of  another  state. 

But  if  the  rule  contended  for  by  the  defendant  is  the  true  rule,  then  no 
change  in  the  atattis  of  the  payee  after  the  assignment  could  ever  enable  a 
party  to  bring  a  suit,  and  it  might  happen  where  the  note  was  executed  by  the 
maker  to  the  payee  of  another  state,  and  at  the  time  of  the  commencement  of 
the  suit  in  the  federal  court  he  was  of  the  same  state  with  the  maker,  the  suit 
oonid  be  maintained  by  the  assignee,  a  citizen  of  another  state,  because  you 
have  to  look,  according  to  the  view  of  the  defense,  to  the  status  of  the  parties 
at  the  time  that  the  assignor  held  the  note.  And  if  he  ever  could  have  pros- 
ecuted the  suit,  the  assignee  could  prosecute  it,  although  at  the  time  when  the 
suit  is  brought  the  payee  and  maker  are  citizens  of  the  same  state.  That 
would  be  the  necessary  consequence,  and  the  question  recurs,  what  does  the 
language  of  the  statute  mean,  *<  unless  the  suit  might  have  been  prosecuted  in 
said  court  if  no  assignment  had  been  madet" 

I  think  it  means  at  the  time  the  suit  was  prosecuted,  so  that  if  it  appears 
then  that  the  assignor  could  have  maintained  the  suit  if  no  assignment  had 
been  made,  the  assignee,  being  a  citizen  of  another  state,  can  maintain  the  suit. 
The  only  authority  mentioned  contrary  to  this  view  is  to  be  found  in  the  cases 
of  Bogers  v.  Linn,  2  McL.,  126,  and  Fry  v.  Bosseau,  3  McL.,  106.  I  admit 
that  those  two  cases  seem  to  imply  that  the  question  is,  what  is  the  status  of 
the  assignor  at  the  time  he  held  the  chose  in  action  —  the  promissory  note?  But 
these  cases  are  not  very  fully  reported,  and  apparently  proceed  upon  an  errone- 
ous view  of  this  clause  of  the  eleventh  section  of  the  judiciary  act.  It  should 
be  observed,  however,  that  the  attention  of  the  court  was  not  drawn  to  the  dis- 
tinction between  the  status  of  the  assignor  at  the  time  he  was  the  owner  of  the 
note  and  at  the  time  the  suit  was  brought.  It  does  not  seem  that  point  was  at 
all  considered  by  the  court,  in  order  that  the  proper  discrimination  might  have 
been  made,  and  therefore  I  cannot  say  but  that  if  the  attention  of  the  court 
had  been  directed  to  the  point  which  is  now  presented,  it  might  have  used 
different  language  from  that  we  find  in  the  reported  cases. 

§  1 200.  Ijf^  the  payes  of  a  note^  being  a  citizen  of  the  same  staie  with  the  maker ^ 
refmx/oe  to  another  state^  he  can  sue  in  a  federal  court  on  the  note. 

In  this  case  admit  that  the  maker  and  payee  were  citizens  of  Illinois.  Tb^ 
plaintiff,  a  citizen  of  Vermont,  sues  in  this  court.  Now,  what  is  bis  statti^/ 
Suppose  there  had  been  no  assignment  of  this  promissory  note.  It  appears 
upon  the  face  of  the  declaration  that  the  assignor,  at  the  time  the  suit  was 
brought,  could  have  maintained  an  action  in  this  court  in  tiie  contingency 
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named.  He  is  averred  to  be  a  citizen  of  the  state  of  Missouri,  so  that  the  lan- 
guage of  the  act  (unless  the  suit  might  have  been  prosecuted  in  such  court  if 
no  assignment  had  been  made)  applies  to  him.  It  cannot  be  pretended  that, 
when  a  note  is  made  by  a  citizen  of  one  state  to  a  citizen  of  the  same  stale, 
the  payee  cannot  remove  to  another  state,  and  after  he  has  so  removed, 
and  become  a  citizen  thereof,  bring  a  suit  in  a  federal  court  against  the  maker 
in  the  district  where  he  resides.  That  can  scarcely  be  claimed.  So  that  the 
maker  and  the  payee,  both  being  citizens  of  Illinois  at  the  time  this  note  was 
oaade,  by  the  removal  of  the  payee,  LeRoy  D.  Dewey  to  Missouri,  he  certainly 
oould  have  maintained  a  suit  on  this  note  against  the  maker  in  the  federal 
ooart  of  the  district  in  which  the  maker  resides,  if  no  assignment  had  been 
made,  and  that  being  so,  this  plaintiff  can  maintain  the  action.  The  opinion 
now  given  accords  with  one  reported  some  years  since.  Thaxter  v.  Hatch,  6 
McL,  68  (§  1201,  infra). 

A  further  illustration  may  be  suggested  by  considering  the  time  of  the  ma- 
turity of  the  note.  If  the  maker  and  payee  of  the  note  sued  on,  in  this  case, 
were  both  citizens  of  Illinois  when  it  was  made,  then  the  right  of  the  assignee 
to  sue  in  this  court  would  depend,  if  I  understand  the  argument  of  the  defend- 
ant, upon  the  fact  whether  the  payee  was  a  citizen  of  Missouri  when  the  note 
naatured,  and  was  the  owner,  and  so  himself  had  the  right  to  sue;  in  other 
words,  that  the  payee' must  have  first  become  a  citizen  of  Missouri  and  allowed 
the  note  to  mature  before  assignment,  for  both  must  concur  to  enable  the  as- 
signor to  sue  in  this  court.  And  this,  I  think,  demonstrates  the  error  of  the 
argument;  because  the  claim  is,  if  the  payee,  after  the  maturity  of  the  note- 
and  after  the  assignment,  became  a  citizen  of  Illinois  at  the  commencement  of 
the  suit  by  the  assignee,  the  court  would  still  have  jurisdiction,  whereas,  accord- 
ing to  my  reading  of  the  statute,  the  fact  that  the  assignor  of  the  note  is  a 
citizen  of  Illinois  at  the  commencement  of  the  suit  would  be  fatal  to  the  juris- 
diction of  the  conrt. 

The  motion  must  be  sustained  and  demurrer  stricken  from  the  files. 

THAXFEB  tt  HATCH. , 
(Circait  Court  for  Illinois:  6  McLean,  68*70.    1858.) 

Opinion  by  Dbummond,  J. 

Statement  oj*  Facfs. — This  is  a  bill  to  foreclose  a  mortgage  given  by  Beuben 
Hatch  and  James  Wilson  on  some  land  in  Pike  county,  to  John  Preston.  The 
mortgage  was  executed  to  secure  some  promissory  notes,  part  of  the  purchase 
money  of  the  land.  They  were  made  payable  to  Preston,  who  assigned  them 
to  the  plaintiff.  At  the  time  of  the  assignment,  both  Preston  and  the  plaintiff 
were  citizens  of  Massachusetts.  When  the  suit  was  brought  Preston  had  ceased 
to  reside  in  Massachusetts,  and  had  become  a  citizen  of  Illinois.  The  mortgage 
itself  bad  never  in  form  been  assigned  by  Preston  to  the  plaintiff,  and  the  only 
right  of  the  plaintiff  was  founded  on  the  fact  that  the  note  had  been  duly  in- 
dorsed to  him.  It  is  objected  that  under  this  state  of  facts  the  court  has  no 
jurisdiction  of  the  case.  In  the  eleventh  section  of  the  judicial  act  of  1789, 
there  is  the  following  clause :  ^^  Nor  shall  any  district  or  circuit  court  have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any  promissory  note,  or  other  cause 
in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents,  if  no  assignment  had  been  made,  ex- 
cept in  cases  of  foreign  bills  of  exchange." 
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§  1 201.  The  foot  that  at  one  time  a  federal  court  would  have  Juid  jurisdiGtum 
does  not  give  such  jurisdiction^  if  before  suit  brought  the  assignor  becomes  ineom- 
petent  to  sue. 

Whatever  doabts  may  have  heretofore  existed  on  the  sabjeot,  the  case  of 
Sheldon  v.  Sill,  8  How.,  441  (§§  1194-95,  supra),  decides  that  the  kind  of  con- 
tract upon  which  this  action  is  brought  is  a  chose  in  action  or  promissory 
note  within  the  meaning  of  this  act  of  congress.  That  was  a  case  of  bond 
secured  by  mortgage.  This  is  a  case  of  promissory  notes  secared  by  mortgage. 
The  plaintiff  is  therefore  an  assignee  of  a  chose  in  action,  and  the  only  ques- 
tion is  whether,  within  the  meaning  of  the  act,  a  suit  might  have  been  prose- 
cuted if  no  assignment  had  been  made.  In  the  case  referred  to  the  citizenship 
of  the  parties  remained  the  same;  the  contract  was  made  in  the  state  where 
the  suit  was  brought,  and  between  citizens  of  that  state.  Here,  the  contract 
was  made  in  Massachusetts,  and  Preston,  when  he  assigned  the  notes,  was  a 
citizen  of  that  state;  and  it  is  insisted  that  inasmuch  as  a  suit  could  at  one  time 
have  been  brought  by  Preston,  he  could  not  by  his  own  act  deprive  the  plaintiff 
of  the  right  to  sue  in  the  courts  of  the  United  States,  that  right  existing  at  the 
time  of  the  assignment.  The  question  is,  what  is  the  limitation  of  the  restric- 
tion! Is  it  general,  or  is  it  confined  to  the  tims  of  the  commencement  of  the 
suit!  It  is  true  that  at  one  time  a  suit  might  have  been  prosecuted  if  no  as- 
signment had  been  made ;  but  before  any  suit  was  brought  the  assignor  became 
a  citizen  of  Illinois,  and  consequently  he  could  not  have  brought  suit  there  if 
no  assignment  had  been  made,  because  the  controversy  would  not  have  been 
.between  citizens  of  different  states. 

It  has  been  uniformly  held,  that  when  the  courts  of  the  United  States  have 
once  acquired  jurisdiction,  by  virtue  of  the  citizenship  of  the  parties,  it  cannot 
be  ousted  by  a  change  of  residence;  but  as  I  understand  this  rule,  it  only  ap- 
plies when  jurisdiction  has  actually  vested  by  the  commencement  of  a  suit. 
There  can  be  no  doubt  that,  as  a  general  rule,  the  jurisdiction  depends  upon 
the  character  of  the  parties  at  the  time  the  suit  is  brought;  and  this  is  the  only 
inquiry  for  the  court  in  these  cases.  And  I  think  the  same  rule  must  be 
adopted  in  this  case.  The  limitation  is  confined  to  the  time  when  the  suit  is 
commenced.  Morgan  v.  Morgan,  2  Wheat.,  290;  Mollan  v.  Torrance,  9  WheaL, 
537;  Dunn  v.  Clarke,  8  Pet.,  1;  Clarke  t^.  Mathewson,  12  Pet.,  171  (§§  634^ 
635,  supra). 

The  bill  must  accordingly  be  dismissed  for  want  of  jurisdiction. 

UNITED  STATES  v.  GREENE. 
(Circuit  Ck>art  for  Maine:  4  Mason,  427-484.    1887.) 

Statement  of  Facts. —  This  suit  was  brought  in  the  district  court  of  Maine^ 
and  was  dismissed  for  want  of  jurisdiction.  The  United  States  sued  as  in- 
dorsee of  a  promissory  note,  made  by  the  defendants  to  the  bank  of  Passama- 
quoddy,  and  indorsed  by  the  bank  to  the  United  States.  There  was  a  plea  to 
the  jurisdiction,  to  the  effect  that  the  defendants  were  citizens  of  Maine,  and 
that  the  bank  was  established  in  Maine  and  composed  of  citizens  of  that  state. 

§  1 202.  QucBre:  Whether  under  the  jttdidary  act  of  1789  the  United  States  as 
assignee  could  have  maintained  suit  where  its  assignor  could  not 

Opinion  by  Stoby,  J. 

It  is  quite  unnecessary  in  the  present  case  to  consider  whether  the  plea  to 
the  jurisdiction  be  drawn  with  perfect  technical  accuracy  or  not,  as  it  is  well 
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settled  that  saflScieot  matter  mast  appear  upon  the  record  to  support  the  jaris- 
diction  of  the  court,  otherwise  the  suit  must  be  dismissed.  The  question,  then, 
is  whether,  upon  the  matter  apparent  on  the  record,  the  district  court  possessed 
jurisdiction  of  the  suit;  and  this  question  must  be  decided  exclusively  by  the 
true  construction  of  the  acts  of  congress  conferring  and  limiting  the  jurisdic- 
tion of  the  national  courts. 

The  ninth  section  of  the  judiciary  act  of  1789,  chapter  20,  declares  that  the 
district  courts  shall  have  cognizance  '^of  all  suits  at  common  law  where  the 
United  States  sue,  and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the 
sum  or  value  of  $100."  The  present  case  falls  completely  within  this  descrip- 
tion ;  it  is  a  suit  by  the  Fnited  States  at  common  law,  and  the  matter  in  dis- 
pute exceeds  $100.  There  would  be  an  end  of  all  controversy,  therefore,  if  the 
legislative  provisions  stopped  here.  The  other  parts  of  this  section  confer  all 
the  other  jurisdiction  belonging  to  the  district  courts  generally ;  and  (the  ob- 
servation is  material)  it  gives  no  right  to  any  individual  to  sue  in  those  courts, 
with  the  single  exception  of  causes  ^'  where  an  alien  sues  for  a  tort  only,  in  vio- 
lation of  the  law  of  nations  or  a  treaty  of  the  United  States."  The  tenth  sec- 
tion of  the  act,  however,  gives  to  the  district  courts  of  Kentucky  and  Maine 
the  additional  jurisdiction  of  all  other  causes,  except  of  appeals  and  writs  of 
error,  which  are  made  cognizable  in  the  circuit  courts.  It  may  be  remarked, 
in  passing,  that  this  section  has  now  become  inoperative  by  the  establishment 
of  distinct  circuit  courts  in  each  of  these  states. 

Then  comes  the  eleventh  section,  upon  which  alone  the  difficulty  arises.  It 
provides  that  the  circuit  courts  shall  have  original  cognizance  ^'  of  all  suits  at 
common  law  or  in  equity  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  $500,  and  the  United  States  are  plaintiffs  or  petition- 
ers, or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another  state."  And  afterwards  comes  the 
following  clause:  ^^And  no  civil  suit  shall  be  brought  before  either  of  said 
courts  against  an  inhabitant  of  the  United  States  by  any  original  process  in 
any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall 
be  found  at  the  time  of  serving  the  writ;  nor  shall  a?iy  district  or  circuit  court 
have  cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note^  or 
other  chose  in  action  in  favor  of  an  assignee^  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  contents^  if  no  assignment  had  been  made^ 
except  in  cases  of  foreign  bills  qf  exchange^^  The  terms  of  this  latter  clause 
are  exceedingly  broad  and  strong:  '^Nor  shall  any  district  or  circuit  court 
have  cognizance,"  etc. ;  and  if  they  are  to  be  understood  without  any  limita- 
tion whatsoever,  they  clearly  extend  to  the  present  case.  Yet  there  are  con- 
siderations which  might  induce  one  to  pause  and  to  inquire  whether  such  could 
have  been  the  legislative  intention.  Whether  congress  could  have  intended  to 
exclude  the  United  States  from  suing  in  their  own  courts  in  cases  in  which  the 
government  became  legally  possessed,  by  assignment,  of  notes  or  other  choses 
in  action,  whatever  might  be  the  sum  in  controversy.  The  arguments  urged 
at  the  bar  on  this  subject  are  not  without  great  weight.  In  the  first  place 
this  limitation  is  found  in  a  section  whose  main  object  is  to  fix  the  jurisdiction 
of  the  circuit  courts.  It  deals,  indeed,  with  process  in  the  district  courts  also, 
bat  not  so  much  to  ascertain  their  jurisdiction  as  to  prescribe  when  and  where 
process  shall  be  served  and  be  returnable.  In  the  next  place,  the  clause  re- 
specting assignments  of  notes  and  choses  in  action  manifestly  proceeds  upon 
the  supposition  that,  but  for  such  restriction,  suits  might  be  brought  by  private 
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indorsees  or  assignees  in  the  courts  to  which  it  refers.  The  language  is  not 
such  as  would  naturally  be  used  if  suits  by  the  governraent  in  the  district 
courts  generally  had  been  in  contemplation.  The  restriction  would  then  perti- 
nently and  properly  have  found  its  place,  not  in  the  eleventh,  but  in  the  ninth, 
section  of  the  act.  Now,  no  private  indorsees  or  assignees  can  sue  in  any  casea 
in  any  district  courts,  excepting  such  as  exercise  circuit  powers,  for  no  private 
persons  but  aliens  can  sue  at  all  therein,  and  they  in  certain  classes  of  torts 
only.  The  legislature  cannot  be  presumed  to  make,  in  the  same  act,  a  universal 
restriction  to  be  applied  to  all  the  district  courts,  when,  from  the  nature  of  its 
own  prior  provisions,  it  cannot,  even  potentially,  be  applied  to  more  than  two, 
viz.,  Kentucky  and  Maine.  The  fair  construction  of  the  terms  under  such  cir- 
cumstances is  to  restrain  their  generality;  to  look  to  the  primary  and  leading 
intention  of  the  provisions,  and  to  restrain  the  words  to  obvious  cases.  Effect 
may  thus  be  given  to  the  whole  language  without  breaking  in  upon  a  very  im- 
portant national  policy.  In  this  view  of  the  subject,  the  words,  ^^any  district 
or  circuit  court,"  include  only  such  courts  as  private  indorsees  or  assignees 
might  generally  and  ordinarily  sue  in  but  for  the  restriction,  that  is  to  say,  cir- 
cuit courts  properly  so  called,  and  district  courts  exercising  the  jurisdiction  of 
circuit  courts.  The  clause  would  thus  correctly  apply  to  the  district  courts 
named  in  the  tenth  section  and  exclude  those  in  the  ninth  section. 

The  argument  thus  pressed  upon  the  court  is  fortified  by  various  consider- 
ations of  a  different  nature.  It  is  a  general  rule  in  the  interpretation  of  legis- 
lative acts  not  to  construe  them  to  embrace  the  sovereign  power  or  government, 
unless  expressly  named  or  included  by  necessary  implication.  See  Com.  Dig., 
Parliament,  R.  8  R,  16;  Co.  Lit.,  904.;  1  Bl.  Com.,  261;  Stoughton  v.  Baker, 
4  Mass.,  522,  528;  United  States  v.  Hoar,  2  Mason,  312;  Bac.  Abr.,  Prerog.,  £., 
5;  Ballantine,  Limit.,  ch.  2,  p.  18.  Here  the  jurisdiction  is  clearly  given  by 
the  words  of  the  ninth  section,  and  it  is  incumbent  upon  those  who  assert  that 
it  is  restrained  by  another  section,  to  establish  the  fact  beyond  all  doubt.  To 
show  that  the  subsequent  words  may  be  so  applied,  is  not  sufficient;  it  must 
be  shown  that  they  were  actually  used  for  such  a  purpose.  Now  the  case  of 
the  government  is  neither  within  the  policy  nor  the  mischiefs  contemplated  by 
the  clause.  It  was  foreseen  that  if  no  restriction  of  this  nature  were  inter> 
posed,  the  jurisdiction  of  the  courts  of  the  United  States  might,  by  fraudulent 
or  friendly  assignments,  be  extended  to  almost  all  classes  of  contracts  between 
citizens  of  the  same  stata  This  would  be  a  manifest  evasion  of  the  constitu- 
tion in  its  limits  upon  the  judicial  power.  This  was  the  mischief  to  be  reme* 
died.  But  the  case  of  the  government  is  not  within  the  mischief.  It  is  not 
presumable  that  the  government  would  countenance  a  fraud  of  this  nature. 
It  could  have  no  interest  and  no  means  to  accomplish  it  It  could  have  no 
temptation  to  withdraw  private  suits  from  their  proper  forum ;  and  it  could 
not  be  betrayed  into  such  a  course  by  any  of  its  agents  without  immediate 
detection.  On  the  other  hand,  the  constitution  meant  to  preserve  to  the  gov- 
ernment itself  the  right  to  sue  in  its  own  courts  in  all  cases,  and  thus  secure 
the  power  of  enforcing  its  own  just  demands.  The  act  of  1789,  chapter  20,  may 
be  presumed  to  have  intended  to  confer  this  jurisdiction  in  all  cases  except  of 
a  very  small  nature.  In  the  ordinary  course  of  its  operations,  the  government 
must  become  possessed  of  various  pecuniary  interests  by  assignment,  of  notes 
and  bills  and  other  choses  in  action,  not  merely  by  purchase,  but,  as  in  the 
case  before  the  court,  by  assignment  from  its  own  insolvent  debtors,  who  might 
be  incapable  of  giving  any  other  security  for  their  debts  to  the  public.     Some 
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of  sach  assignable  seonrities  or  rights  of  property  might  be  wholly  of  an 
equitable  nature.  And  it  could  scarcely  escape  the  notice  of  congress  that  in 
several  states  in  the  Union  no  state  courts  of  equity  existed  at  that  period,  or 
were  likely  to  be  created.  So  that  in  the  case  of  some  assigned  equitable  in- 
terests, upon  the  rigid  construction  of  the  act  of  1789,  now  contended  for,  the 
government  would  be  wholly  without  remedy  in  any  court  whatsoever.  And 
even  in  respect  to  assignments  of  choses  in  action  of  a  legal  nature,  the  remedy 
would  often  be  imperfect,  dependent  upon  local  jurisprudence,  and  in  many 
instances  wholly  inadequate  for  the  public  exigencies.  The  importance,  nay 
the  vital  necessity,  of  a  prompt  and  efficient  means  of  collecting  the  public  debts 
and  revenues  could  not  be  overlooked  by  the  national  legislature ;  and  no  just 
jealousy  could  arise  from  its  choice  of  its  own  tribunals  to  preserve  the  public 
faith,  and  sustain  the  public  interests.  The  argument,  indeed,  in  this  aspect, 
goes  to  the  extent  of  creating  an  implied  exception  of  assignments  to  the  gov- 
ernment, not  only  in  the  district  but  in  the  circuit  courts.  Its  just  force  is  not, 
however,  diminished  by  this  consideration. 

There  is  another  suggestion,  which  is  not  without  influence  in  the  interpre- 
tation of  the  restrictive  clause.  It  manifestly  was  intended  to  apply  to  assign- 
ments, which  are  cognizable  in  equity  as  well  as  at  law.  Now  the  district 
courts  generally  have  no  jurisdiction  over  equity  causes.  Suits  of  this  nature 
can  be  brought  only  in  the  circuit  courts,  or  in  the  district  courts  exercising 
the  same  powers.  The  restrictive  clause,  then,  while  it  furnishes  an  appropriate 
limitation  to  equity  suits  in  the  latter  courts  can  have  no  possible  operation  on 
the  former,  for  no  such  suits  can  be  brought  therein.  It  is  true,  that  effect  may 
be  given  to  the  whole  clause  as  to  all  courts,  reddendo  singula  singulis  by  ap- 
plying it  pro  tanto  to  the  jurisdiction  of  each  respectively.  But  the  question 
will  still  remain,  whether  this  be  the  natural  or  just  construction.  If  upon  the 
common  rule  of  construing  statutes  the  government  is  not  deemed  to  be  in- 
cluded within  general  words,  what  reason  is  there  for  setting  aside  that  rule  in 
the  present  case?  Does  not  every  reason  of  sound  policy  point  the  other  way? 
In  cases  of  the  statute  of  limitations,  however  broad  the  terms  of  the  statute, 
the  government  is  never  heM  bound,  unless  expressly  named.  Yet  the  policy 
of  such  an  exemption  is  not  more  apparent  than  it  is  in  the  present  case. 

The  train  of  reasoning,  urged  at  the  bar  with  such  an  impressive  effect,  and  of 
which  the  foregoing  is  but  an  imperfect  outline,  would,  upon  the  language  of 
the  act  of  1789,  alone  suspend  my  mind  in  no  inconsiderable  doubts.  I  have 
never  been  able  to  persuade  myself  that  congress  could,  in  the  clause  under 
consideration,  have  had  the  case  of  the  government  in  contemplation.  Neither 
the  mischief  to  be  provided  against,  nor  the  public  policy  to  be  promoted,  seems 
to  embrace  such  a  case.  If  ever  there  was  a  case  in  which  the  general  words 
of  a  statute  would  justify  a  court  in  interposing  a  limitation  of  meaning  upon 
them,  I  can  scarcely  imagine  one  stronger  than  the  present.  Yet  the  words 
are  so  direct  and  positive  that  I  am  not  sure  that  I  should  have  been  brought 
to  sustain  the  jurisdiction,  if  the  act  of  the  3d  of  March,  1815,  chapter  253, 
bad  not  relieved  my  doubts. 

§  1 203.  Under  the  act  of  March  5, 18 16^  the  United  States  may  sue  where  its 
assignor  could  not 

That  act  (section  4)  provides  '*  that  the  district  courts  of  the  United  States 
shall  have  cognizance,  concurrent  with  the  courts  and  magistrates  of  the 
several  states,  and  the  circuit  courts  of  the  United  States,  of  all  suits  at  com- 
mon law,  where  the  United  States,  or  any  officer  thereof,  under  the  authority 
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of  any  act  of  congress,  shall  sue,  although  the  debt,  claim,  or  other  matter  in 
dispute  shall  not  amount  to  $100."  The  interpretation  of  this  section  has  been 
settled  by  the  supreme  court,  in  The  Postmaster-Gteneral  v.  Early,  12  Wheat., 
136,  a  case  of  no  inconsiderable  difficulty.  It  was  decided  that  it  conferred 
general  jurisdiction,  unlimited  by  amount,  upon  the  district  courts,  and  by  con- 
sequence upon  the  circuit  courts,  of  aU  suits  at  common  lawj  where  the  United 
States,  or  any  officer  thereof  under  any  act  of  congress,  shall  sue.  Supposing, 
therefore,  the  restriction  of  the  eleventh  section  of  the  act  of  1789  to  apply  to 
suits  of  the  government  in  whatever  courts  instituted,  this  restriction,  not 
being  incorporated  into  the  act  of  1815,  leaves  its  general  words  in  full  force. 
The  latter  silently  operates  a  repeal  of  all  antecedent  limitations  which  it  does 
not  recognize  and  continue,  upon  the  known  principle  that  the  general  authority 
given  by  a  subsequent  statute  must  be  presumed  to  have  intentionally  super- 
seded every  prior  statute  inconsistent  with  its  provisions. 

Upon  this  view  of  the  matter  I  am  of  opinion  that  the  jurisdiction  of  the 
district  court  is  well  founded  upon  the  first  count,  founded  on  the  negotiable 
note.  But  there  happens  to  be  another  count  in  the  declaration  for  $3,000, 
money  had  and  received,  against  which  no  objection  to  the  jurisdiction  can  be 
urged,  since  it  does  not  purport  to  be  founded  upon  any  assignment,  and  the 
court  cannot  presume  it.  It  is,  however,  proper  to  state  that  the  existence  of 
this  count  was  never  brought  to  the  notice  of  the  district  court,  and  was  first 
suggested  upon  the  argument  here.  The  dismissal  of  the  suit  would,  for  this 
cause  alone,  be  unmaintainable;  but  as  the  other  was  the  real  ground  of  con- 
troversy, I  have  felt  it  my  duty  to  examine  and  decide  it. 

Judgment  reversed. 

SACKETT  V.  DAVia 
(Circuit  Court  for  Michigan:  8  McLean,  101,  102.    1S43.) 

Opinion  by  the  Couet. 

Statement  of  Faots. —  This  action  was  brought  upon  four  promissory  notes, 
described  as  payable  to  William  P.  Thompson,  or  bearer.  The  declaration 
alleges  the  citizenship  of  the  parties  to  the  suit,  but  the  citizenship  of  Thomp- 
son is  not  averred,  and  on  this  ground  a  question  of  jurisdiction  is  raised. 

§  1204.  A  note  payable  to  one  or  bearer  mxiy  he  siied  on  by  the  holder  in  the 
circuit  court  irrespective  of  the  citizenship  of  his  assignor. 

If  the  plaintiff  had  sued  as  assignee,  this  objection  would  be  fatal,  as  it 
would  be  necessary  to  show  that  suit  might  have  been  brought  in  this  court  by 
the  assignor  at  the  time  of  the  assignment.  But  the  plaintiff  does  not  sue  as 
assignee,  but  as  holder  of  the  notes.  The  defendant  promised  to  pay  to  Thomp- 
son, or  bearer.  Now  the  promise  is  to  pay  to  either,  and  either  may  bring  the 
action  in  his  own  name.  The  property  in  the  note  passes  by  delivery.  And 
in  such  a  case  nothing  more  need  be  shown  by  the  person  who  sues,  than  that 
he  is  the  holder  of  the  notes,  or  the  bearer.  The  case  is  not  within  the  provis- 
ion of  the  act  of  congress  in  relation  to  the  assignment  of  notes,  eta  The 
ground  taken  is  not  sustainable.    Judgment  for  the  plaintiff. 

CAMPBELL  V.  JOHNSON. 
(Circuit  Court  for  Arkansas:  Hempstead,  584-536.    1847.) 

Statement  op  Facjts. —  This  was  assumpsit^  by  the  indorsee  of  a  writing  oblig- 
atory, a  citizen  of  Tennessee,  against  a  citizen  of   Arkansas,  who  was  the 
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immediate  indorser  of  the  plaintiff  and  the  payee  of  the  obligation.  Two 
causes  of  demurrer  were  assigned :  1.  That  it  did  not  appear  from  the  declara- 
tion that  the  indorsee  could  have  sued  the  maker.  2.  That  cmumpsit  will  not 
lie  on  a  sealed  instrument. 

§  1 306.  An  indorsee  may  sue  his  indorser  in  the  federal  court  irrespective  of 
the  citizenship  of  the  maker. 

Opinion  by  the  Cotjet. 

A  suit  may  be  brought  in  the  circuit  court  by  an  indorsee  against  his  imme- 
diate indorser  whether  a  suit  could  be  there  brought  against  the  maker  or  not. 
In  such  a  case,  the  plaintiff  does  not  claim  through  an  assignment.  It  is  a 
new  contract,  entered  into  by  the  indorser  and  indorsee,  upon  which  the  suit  is 
predicated,  and  if  the  indorsee  is  a  citizen  of  a  different  state  he  may  bring  an 
action  against  his  indorser  in  the  circuit  court.  This  rule  has  been  established 
and  acted  on  by  the  supreme  court  in  several  cases,  and  must  be  considered  as 
settled  law.  Young  v.  Bryan,  6  Wheat.,  146,  151 ;  Evans  t;.  Gee,  11  Peters,  88 
(Bills  and  Notes,  §§  1178-82). 

It  is  true  that  where  an  indorsee  of  paper  other  than  a  foreign  bill  of  ex- 
change sues  a  remote  indorser,  and  is  obliged  to  trace  his  title  through  inter- 
mediate persons,  he  must  show  that  they  could  have  sustained  an  action  in  the 
circuit  court.  Moilan  v.  Torrance,  9  Wheat.,  637.  He  there  claims,  not  in 
virtue  of  a  new  contract,  but  through  an  assignment  and  in  the  character  of 
assignee,  and  comes  directly  within  the  prohibition  of  the  eleventh  section  of 
the  judiciary  act  of  1789,  unless  he  can  show  that  the  intermediate  indorsers 
were  suable.  1  Stat.,  79.  This  is  not  that  kind  of  a  case,  and  the  principle 
does  not  apply. 

§  1206.  Liability  of  parties  to  negotiable  paper  under  Arkansas  law. 

As  to  the  second  cause  of  demurrer,  it  is  sufficient  to  observe  that  this  suit  is 
not  founded  upon  the  writing  obligatory,  but  is  predicated  on  an  indorsement 
of  it  by  the  defendant  to  the  plaintiff.  If  it  was  made  in  this  state,  as  seems 
to  be  admitted  at  the  bar,  it  is  negotiable  paper,  and  all  indorsers  or  assignors 
become  equally  liable  with  the  original  maker,  obligor  or  payee,  on  receiving 
due  notice  of  the  non-payment  or  protest  of  the  instrument.  R  S.,  108. 
The  writing  obligatory  is  properly  set  out  in  the  declaration  to  give  a  history 
of  the  case,  and  to  show  the  amount  for  which  the  defendant  is  liable  on  his 
indorsement.  The  indorsement,  as  already  observed,  constitutes  a  new  contract^ 
npon  which  this  suit  is  founded.  The  undertaking  of  the  defendant  is  not 
under  seal,  but  arises  solely  from  the  indorsement,  and  consequently  the  action 
is  well  brought.     1  Ohitty,  PL,  118.  j^^^^^  ^^^^^ 

IBVINE  V.  LOWRY. 
(14  Peters,  293-800.    1840.) 

Opinion  by  Mb.  Justice  Baldwin. 

Statembbt  of  Facts. —  This  suit  was  instituted  in  the  court  of  common  pleas 
of  Warren  county,  Pennsylvania,  whence  it  was  removed  to  the  circuit  court 
for  the  western  district  of  that  state,  pursuant  to  the  provisions  of  the  judiciary 
act  of  1789,  section  12,  and  comes  before  this  court  on  a  certificate  of  division 
of  opinion  between  the  judges  of  that  court,  on  a  motion  to  remand  the  cause 
for  want  of  jurisdiction.  Irvine,  in  whose  name  the  suit  is  brought,  is  a  citizen 
of  Pennsylvania;  the  Lumberman's  Bank  of  Warren  is  a  corporation  chartered 
by  a  law  of  that  state,  and  located  at  Warren ;  part  of  the  stockholders  are 
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citizens  of  New  York,  of  which  state  the  defendant  is  also  a  citizen.    The 

suit  is  brought  upon  a  paper,  of  which  the  following  is  a  copy : 

"  $53,000.  Warren,  Pa.,  6  September,  '37. 

^'  Three  months  after  date,  I  promise  to  pay  to  the  order  of  Gny  C.  Irvine, 
Esq.,  fifty-three  thousand  dollars,  in  the  office  notes  of  the  Lumberman's  Bank 
at  Warren,  and  payable  at  their  banking-house  in  Warren,  Pa. 

"N.  A.  LowRT." 

Indorsed  on  side,  "  Girr  0.  Irvine." 

§  1307*  The  appearance  of  defendant  waives  his  privilege  as  to  the  district  in 
which  the  judiciary  act  requires  him  to  be  sued. 

The  suit  was  commenced  by  the  process  of  foreign  attachment,  agreeable  to 
the  law  of  Pennsylvania;  the  property  of  the  defendant  was  attached  accord- 
ing to  its  provisions,  whereupon  he  appeared,  and  by  his  counsel  moved  for  the 
removal  of  the  cause;  and  having  complied  with  the  requisitions  of  the  judi- 
ciary act,  the  cause  was  ordered  to  be  removed  to  the  circuit  court.  By  thus 
approving  and  submitting  to  the  process  of  attachment,  the  defendant  waived 
any  privilege  to  which  he  was  entitled  by  the  section  of  the  judiciary  act,  as 
held  by  this  court  in  Toland  t;.  Sprague,  12  Pet,  330,  331,  so  that  on  his  ap- 
pearance and  entry  of  bail,  the  attachment  was  dissolved,  and  the  cause  will 
thenceforth  proceed  as  if  it  had  commenced  by  the  ordinary  process  of  the 
court,  served  on  the  defendant  within  the  district.  The  commencement  of  the 
action  in  the  common  pleas,  by  attachment,  being  expressly  provided  for  ia 
the  twelfth  section  of  the  judiciary  act,  it  must  be  considered,  when  remo  ved 
into  the  circnit  court,  as  an  original  one. 

§  1208.  The  court  cannot  exercise  Jurisdiction  over  a  corporation  unless  all 
the  stockholders  are  within  thejurisdictvm.    {Overruled.) 

This  brings  us  to  the  question  raised  in  the  argument  of  the  plaintifTs 
counsel,  whether  that  court  can  exercise  any  jurisdiction  over  the  case,  on  the 
ground  that  the  defendant,  and  some  of  the  stockholders  of  the  bank,  are 
citizens  of  New  York,  which  would  be  a  fatal  objection  to  the  jurisdiction,  if 
the  corporation  is  to  be  considered  as  the  plaintiff  and  sole  party  in  interest. 
On  this  subject  the  decisions  of  the  court  have  been  uniform,  and,  as  declared 
in  the  present  term,  in  The  Yicksburg  Bank  v.  Slocomb,  14  Pet.,  60,  have  settled 
this  point  decisively ;  nothing  then  remains  but  to  ascertain  from  the  record, 
as  certified,  whether  the  bank  is  the  real  plaintiff;  for  if  they  are  not,  then  as 
Irvine  is  admitted  to  be  a  citizen  of  Pennsylvania,  and  Lowry  of  New  York, 
the  jurisdiction  is  undoubted. 

§  1 209.  In  suits  upon  assigned  non-negotiable  choses  in  action^  the  assignor^ 
in  whose  name  suit  is  brought^  is  deemed  the  party  plaintiff ^  and  if  he  may  sue 
in  the  federal  courts  they  have  jurisdiction. 

The  paper  on  which  the  suit  is  brought  is  not  negotiable  by  the  usage  or  cus- 
tom of  merchants;  it  is  payable  to  order;  the  promise  is  to  pay  so  many  dollars, 
but  not  to  pay  any  certain  sum  of  money;  it  is  a  promise  to  pay  the  amount 
''  in  the  office  notes  of  the  Lumberman's  Bank  at  Warren,"  which  are  not 
money,  and  at  most  a  chattel.  Not  being  a  promissory  note,  either  by  the 
law  merchant,  the  statute  of  Anne,  or  the  kindred  act  of  assembly  of  Penn- 
sylvania, it  is  not  negotiable  by  indorsement;  and,  not  being  under  seal,  it  is 
not  assignable  by  the  act  of  assembly  on  that  subject  relating  to  bonds.  The 
bank,  therefore,  cannot  sue  in  their  own  name,  in  virtue  of  the  indorsement  of 
Irvine  in  blank;  nor  could  they  so  sue  if  it  was  specially  indorsed  to  them,  be- 
cause the  legal  right  of  action  would  still  remain  in  Irvine,  though  the  equitable 
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interest  in  the  thing  promised  may  have  passed  to  the  bank.  This  case,  how- 
ever, is  not  of  that  description ;  the  only  evidence  of  any  transfer  of  the  con- 
tents of  the  note  is  the  blank  indorsement  of  Irvine,  and  the  affidavit  of  the 
president  of  the  bank,  in  the  latter  of  which  it  is  stated  that  the  note  was  re- 
ceived by  the  bank  from  the  defendant,  at  the  time  it  bears  date,  as  a  security 
for  bis  previous  indebtedness  thereto;  and  that  Irvine  had  not  then  or  since 
any  interest  in  said  note,  except  as  a  guarantor  for  its  payment,  and  the  solvency 
and  sufficiency  of  the  drawer. 

In  referring  to  the  affidavit,  we  are  not  to  be  understood  that,  whatever  may 
be  its  contents,  they  would  influence  our  decision ;  yet,  assuming  the  case  to  be 
as  there  stated,  the  legal  right  of  action  is  in  Irvine;  the  paper  is  not  the  evi- 
dence of  an  original  debt,  contracted  by  a  discount  thereof,  or  its  reception  as 
payment  of  a  pre-existing  debt  due  the  bank;  it  is  only  a  collateral  security  by 
adding  the  name  of  Irvine  as  indorser.  Standing  as  such  to  the  bank,  their 
rights  are  derivative  through  him ;  and  as  the  indorsement  passes  only  an  equity, 
the  legal  interest  is  in  him ;  he  is  the  real  plaintiff  in  a  court  of  law,  in  which 
legal  rights  alone  can  be  recognized.  Tbisconskieration  points  to  the  true  line 
of  discrimination  between  this  and  the  case  of  Browne  v.  Strode,  5  Cranch,  803, 
which  was  a  suit  against  an  executor  on  his  administration  bond,  given  to  the 
justu)es  of  the  peace  of  the  county  where  the  testator  died,  and  who  were  citi- 
zens of  the  state  of  Virginia,  as  well  as  the  defendant.  The  jurisdiction  of 
the  circuit  court  was  sustained  on  the  ground  that^  though  the  plaintiffs  and 
defendants  ifere  citizens  of  the  same  state,  the  former  were  mere  nominal  pais 
ties,  without  any  interest  or  responsibility,  and  made  by  the  law  of  Virginia 
the  mere  instruments  and  conduits  through  whom  the  legal  right  of  the  real 
plaintiff  could  be  asserted ;  efi  such  their  names  must  be  used,  for  the  bond 
must  be  given  to  them  in  their  official  capacity;  but  as  the  person  to  whom 
the  debt  was  due  was  a  British  subject,  he  was  properly  considered  as  the  only 
party  plaintiff  in  the  action.  Whatever  right  of  action  existed  in  virtue  of 
the  bond  passed  by  the  operation  of  the  law  of  Virginia  directly  to  the  per- 
son for  whose  benefit  it  was  given,  through  the  conduit  appointed  for  that  pur- 
pose. For  such  and  kindred  cases,  the  person  or  officer  thus  selected  by  the 
law  as  its  agent  is  not  a  party  to  the  suit^  and  no  transfer  of  the  bond  or  other 
security  to  the  person  intrusted  is  necessary  to  invest  him  with  a  complete  legal 
interest  or  right  of  action ;  but  cases  of  this  description  cannot  be  applied  to 
actions  like  the  present,  in  which  the  interest  and  responsibility  of  the  parties 
to  the  paper  depend  on  their  contract,  and  the  law  neither  dissolves  nor  trans- 
fers any  legal  right  of  action  on  or  to  the  party  who  accepts  it  as  security  for 
payment  of  a  pre-existing  debt 

We  are,  therefore,  of  opinion  that  the  circuit  court  has  jurisdiction  of  the 
caMi  and  direct  that  it  be  so  certified. 

BEVERLY  V.  DAVIDSON  COUNTY. 
(Circuit  Court  for  Tennessee:  2  FUppin,  607-509.    1879.) 

Statsment  ow  Facts. —  Assumpnitj  by  a  citizen  of  Virginia,  the  indorsee  ot 
certain  county  warrants.  The  warrants  were  drawn  in  favor  of  Samuel  DoaeU 
■on  and  indorsed  by  him.    They  were  not  payable  to  order  or  bearer. 

Opinion  by  Baxter,  J. 

PlaintiflTs  declaration  presents  a  question  of  jurisdiction  which,  must,  be 
met  and  disposed  of  at  the  threshold.  He  sues  on  what  is  familiarly  known, 
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as  a  "connty  warrant;"  insists  that  it  is  negotiable,  and  that,  as  assignee 
thereof,  he  can,  nnder  the  act  at  March  3,  1875,  entitled  *^An  act  to 
determine  the  jarisdiction  of  circait  courts,"  etc.,  maintain  his  action  in 
this  court.  His  position  is  correct,  provided  be  can  bring  his  case  within 
the  purview  of  that  act  But  this  is  the  point  in  regard  to  which  we  think  he 
fails. 

§  1210.  County  warrants  are  not  negotiable  hy  the  law  merchant^  and  henoe 
are  not  within  the  act  of  March  J,  1876. 

The  negotiability  of  written  promises  to  pay  money  has  been  greatly  ex- 
tended by  state  legislation.  The  statute  of  Tennessee  may  be  cited  as  an 
example.  Here,  *^  bills,  bonds  and  notes  for  money,  whether  expressed  to  be 
payable  to  order  or  bearer,  or  not,"  are  made  negotiable  ^^  in  the  same  manner 
as  promissory  notes."  But  the  act  of  1875  does  not  profess  to  confer  jurisdiction 
on  the  federal  courts  in  favor  of  assignees  of  negotiable  paper  generally,  but 
in  favor  of  assignees  of  promissory  notes  negotiable  by  the  lata  merchant  This 
law  merchant  is  a  distinct  branch  of  jurisprudence  as  well  defined  and  ander- 
stood  as  the  law  of  descent.  It  prevails  in  this  and  in  every  other  enlightened 
commercial  country.  In  restricting  the  jurisdiction  to  assignees  of  notes  nego^ 
tiable  by  the  law  merchant,  we  must  assume  that  congress  intended  to  convey 
the  meaning  which  the  language  of  the  act  clearly  imports.  It  is  not  neces- 
sary, therefore,  that  I  should  pass  on  the  question  whether  the  warrant  which 
is  the  foundation  of  this  suit  is  or  is  not  negotiable  under  the  Tennessee  stat- 
ute, and  we  purposely  decline  to  express  any  opinion  on  that  point  But  we 
have  no  hesitation  in  holding  that  it  is  not  negotiable  by  the  law  merchant  It 
follows  that  this  court  is  without  jurisdiction,  and  plaintifPs  suit  will  be  dis^ 
missed.  x 


PORTER  V.  CITY  OF  JANESVILLE. 
(Circuit  Court  for  Wisconsin:  B  Federal  Reporter,  617-620.    1880.) 

Opinion  by  Bunw,  D.  J. 

Statement  of  Facfb. — This  action  is  brought  by  the  plaintiff,  who  is  a  citizen 
of  Massachusetts,  against  the  city  of  Janesville,  in  Wisconsin,  to  recover  the 
amount  of  a  certain  bond  for  the  sum  of  $1,000  and  interest,  issued  by  the 
defendant  to  the  Bock  Biver  Valley  Bailroad  Company,  a  corporation  in  Wis- 
consin, and  assignee  to  the  plaintiff. 

The  following  is  a  copy  of  the  bond : 

"UinTED  States  of  America, 

"State  of  Wisconsin,., 

"Janesville,  July  1,  1853. 
"  $1,000.  janesville  sceip.  No.  47. 

"  This  certtfies  that  the  city  of  Janesville  is  indebted  to  the  Bock  Biver  Val- 
ley Union  Bailroad  Company  in  the  principal  sum  of  $1,000,  payable  to  said 
company,  or  its  assignees  at  the  end  of  twenty  years  from  the  1st  day  of  July, 
1853,  with  interest  at  the  rate  of  eight  per  cent,  per  annum,  payable  semi- 
annually in  the  city  of  New  York,  on  delivery  of  the  interest  warrants  hereto 
anne:ced,  as  they  shall  respectively  become  payable,  until  said  principal  sum  is 
fully  paid.  In  testimony  whereof,  and  pursuant  to  a  vote  of  the  common 
council  and  citizens  ^of  ^the  ^citycof  .Janesville,  in  a  city  meeting  duly  notified 
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and  held  for  that  purpose,  I,  A.  Hyatt  Smith,  mayor  6f  said  city,  hereunto  sub- 
Bcribe  my  name,  afid  cause  the  seal  of  said  city  to  be  affixed. 

*' Dated  at  Janesville,  July  1,  1853. 

*^  Subscribed  arid  sealed  this  1st  day  of  August,  1853. 

"By  A.  Hyatt  Smith,  Mayor. 

"  Countersigned  by  J.  W'  Hobson,  Treasurer." 

Annexed  to  the  bond  set  out  in  the  complaint  are  forty  coupons,  for  the  pay- 
ment of  semi-anriual  interest,  in  this  form: 

"interest  warrant  for  forty  dollars. 

"On  the  1st  day  of  July,  1873,  the  city  of  Janesville,  Wis.,  will  owe  and  will 
pay  to  the  Rock  River  Valley  Union  Railroad  Company,  or  bearer,  $40,  being 
for  the  half-year  yearly  interest  on  city  certificate  No,  47,  for  $1,000,  payable 
in  the  city  of  New  York.  J.  W.  Hobson,  Treasurer.'' 

The  defendant  demurs  to  the  complaint,  and  the  point  relied  upon  is  that  the 
Rock  River  Valley  Union  Railroad  Company,  being  a  Wiscohsin  corporation, 
eould  not  assign  the  bond  to  a  citizen  of  Massachusetts  so  as  to  enable  him  to 
bring  an  action  in  this  court;  and  the  question  presented  is  whether  the  bond 
in  sQit  is  a  promissory  note,  negotiable  by  the  law  merchant,  within  the  intent 
and  meaning  of  section  1,  chapter  137,  of  the  act  of  March  3,  1875,  defining  the 
jarisdiction  of  circuit  courts.  It  is  contended  by  the  defendant  —  Fir^t^  that 
the  instrument  sued  on  is  a  bond  and  not  a  promissory  note;  second^  that  if  a 
note,  it  is  not  negotiable  by  the  law  merchant,  it  not  containing  the  words 
•*  bearer  "  or  "  order." 

§1211.  A  inunicipal  hand  is  a  pramigson/  note  within  the  meaning  of  the  act 
of  March  J,  1875. 

In  regard  to  the  first  point,  sealed  instruments  of  this  character,  providing  for 
the  payment  of  money  at  a  future  time,  certainly  have  in  this  country,  with 
very  few  exceptions,  been  held  promissory  notes  rather  than  specialties.  In 
fact,  the  instrument  in  suit  answers  every  definition  and  requisite  of  a  promis- 
sory note  by  the  law  merchant.  It  is  not  in  form  a  bond,  but  it  is  a  simple 
acknowledgment  of  indebtedness,  and  a  promise  to  pay  a  certain  sum  of  money 
at  a  time  certain,  without  condition.  And  that  is  just  what  a  promissory 
note  is. 

It  was  not  the  intention  or  object  of  the  statute  to  except  promissory  notes 
and  bills  of  exchange  by  name,  but  to  except  commercial  paper  that  is  negoti- 
able by  the  law  merchant;  and  the  words  "promissory  notes"  and  "bills  of 
exchange"  were  intended  to  include  all  negotiable  paper,  by  whatever  technical 
name  it  might  be  known.  Municipal  bonds  of  this  character  have  always  been 
held  commercial  paper  by  the  United  States  courts,  and  it  never  could  have 
been  the  intention  of  congress  to  distinguish  between  these  and  ordinary  notes 
and  bills,  giving  jurisdiction  in  one  case  and  not  in  the  other. 

§  1212.  The  use  of  the  words  "  bearer  ^^  or  "  order  ^^  is  not  necessary  to  make 
an  instrument  negotiable. 

The  other  point,  that  the  instrument  is  not  in  form  negotiable,  is  not  ten- 
able. Though  the  words  "  bearer  "  or  "  order "  are  more  commonly  used  to 
denote  an  intention  to  make  a  note  transferable  by  delivery  or  indorsement, 
they  are  by  no  means  essential,  and  any  other  words,  evincing  such  an  intent, 
are  equally  efficient  for  such  a  purpose.  The  words  "or  its  assignees,"  used  in  the 
instrument,  undoubtedly  render  the  note  capable  of  being  negotiable,  the  same 
as  though  the  words  "or  order"  had  been  used.  They  show  an  intent  to  ren- 
der them  transferable  from  person  to  person.    The  fact  of  coupons  being  an- 
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nexed  for  the  payment  of  semi-annual  interest  running  to  bearer,  these  being 
part  and  parcel  of  the  bond  itself,  confirms  this  view,  and  evinces  a  like  intent 
to  place  the  bonds  on  the  marlcet  as  commercial  paper.  Indeed,  the  purpose 
of  their  issue  being  to  aid  in  the  construction  of  a  railroad,  and  to  raise  money 
for  that  purpose,  they  would  be  of  very  little  use  to  effectuate  that  object  if 
they  could  not  be  transferred.  See  City  of  Lexington  v.  Butler,  14  Wall.,  283, 
293;  Brainerd  v.  N.  Y.  &  H.  R  Co.,  25  N.  T.,  496;  Blake  v.  Board  Supers  8. 
Co.,  61  Barb.,  149;  3  Kent's  Com.,  77;  Story  on  Notes  (7th  ed.),  §§  43  and  44, 
and  cases  cited ;  Daniel  on  I^egotiable  Instruments,  §  1046;  Klauber  v.  Bigger^ 
staff,  47  Wis.,  551. 

The  case  of  Gregg  v.  Weston,  7  Biss.,  860  (§  1213,  infra),  denying  the  juris- 
diction of  this  court,  is  not  in  conflict  with  this  view,  as  that  case  turned  upon 
the  construction  of  the  Indiana  statute,  which  provides  in  effect  that  unless  a 
note  is  made  payable  to  order,  or  bearer,  at  a  particular  bank,  whatever  equity 
the  maker  is  entitled  to  against  the  payee  he  may  assert  against  any  indorsee; 
which  means,  of  course,  that  a  note  is  not  negotiable  in  that  state  unless  pay- 
able to  order  or  bearer  at  a  bank.  In  such  a  case  it.  seems  quite  clear  that  an 
indorsee  could  not  derive  jurisdiction  to  sue  in  the  United  States  courts  by  as- 
signment, as  such  a  note  is  not  negotiable  by  the  law  merchant. 

GREGG  V.  WESTON. 
(Circuit  Court  for  Indiana:  7  Bissell,  800-303.    1877.) 

Opinion  by  Gresham,  J. 

Statement  of  FAcrd. —  Gregg,  a  citizen  of  Ohio,  sues  Weston  and  Schultz, 
both  citizens  of  Indiana,  on  a  note  executed  by  Weston  to  Schultz,  and  by  the 
latter  assigned  to  the  plaintiff.  The  note,  a  copy  of  which  is  made  a  part  of 
the  complaint,  was  given  at  Kendallville,  Indiana,  August  4,  1870,  payable  to 
the  order  of  M.  G.  Schultz.  The  defendants  demur  to  the  complaint  ou  the 
ground  that  this  court  has  no  jurisdiction. 

§  1 2 1 3.  A  note  is  not  negotiable  by  the  law  merchanty  within  the  act  of  March 
Sy  1875,  if  by  a  state  statute  it  is  non-negotiable. 

Under  the  judiciary  act  of  1789,  the  circuit  courts  of  the  United  States  have  no 
cognizance  of  any  suit  pn  a  promissory  note  in  favor  of  any  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  court  on  such  note  if  no  assignment 
had  been  made.  It  is  admitted  that  under  this  statute  this  action  could  not 
have  been  maintained.  But  it  is  urged  by  the  plaintiff  that  this  court  has 
jurisdiction  of  the  action  under  the  first  section  of  the  act  to  determine  the  juris- 
diction of  the  circuit  and  district  courts  of  the  United  States,  approved  March  IS^ 
1875.  18  Stats,  at  Large,  470.  That  part  of  section  1  which  is  relied  on  by  the 
plaintiff  as  conferring  jurisdiction  on  this  court  reads  as  follows,  viz. :  ^'  Nor  shall 
any  circuit  or  district  court  have  cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to 
recover  tiiereon,  if  no  assignment  had  been  made,  except  in  cases  of  promissory 
notes  neii^otiable  by  the  law  merchant,  and  bills  of  exchange." 

In  In(iiMna  only  notes  payable  to  bearer  or  order  at  a  bank  in  this  state  are 
negotiable  as  inland  bills  of  exchange.  1  Davis'  Indiana  Statutes,  636,  §  6. 
The  qui's  ion  is,  what  is  meant  by  the  words  "promissory  notes  negotiable  by 
the  law  nierchant"  in  the  act  of  congress?  The  plaintiff  insists  that  congress 
contemp.aU'd  all  promissory  notes  negotiable  at  common  law  or  by  the  statute 
of  Anne.     I  think  congress  meant,  by  this  language,  notes  having  the  qualities 
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of  promissory  notes  negotiable  by  the  law  merchant,  namely,  notes  which,  in 
the  hands  of  a  bona  fide  purchaser  for  value  before  maturity,  were  sabjeot  to  no 
equities  in  favor  of  the  maker.  The  note  sued  on  was  given  in  Indiana  and  pay- 
able in  Indiana,  but  not  at  a  bank  in  this  state,  so  that,  by  the  law  of  Indiana, 
whatever  equities  the  maker  was  entitled  to  as  against  the  payee  he  may  assert 
against  any  indorsee.  That  was  the  law  of  the  contract  The  statute  of  the 
state  entered  into  and  became  a  part  of  the  note.  Holloway  v.  Porter,  46  Ind., 
62;  Dundas  v.  Bowler,  3  McL.,  397;  Brabston  v.  Gibson,  9  How.,  203  (Bills 
AND  Notes,  §§  438-40). 

The  statute  already  cited  makes  all  promissory  notes  negotiable  so  far  as  to 
vest  the  property  in  each  indorsee  successively,  but  unless  a  note  is  made  pay- 
able to  order  or  bearer  at  a  particular  bank  in  this  state,  it  cannot  be  said  to 
possess  all  the  privileges  or  immunities  of  a  note  negotiable  according  to  the 
law  merchant.  The  statute  of  Anne  has  generally  been  adopted  in  this  country, 
but  has  never  been  adopted  in  this  state. 

This  opinion  has  been  submitted  to  my  brother  Drummond,  and  he  concurs 
therein.    The  defendant's  demurrer  is  sustained. 

SECKEL  17.  BACEHAUa 
(arcuit  Court  for  Wisconain:  7  Bissell,  854-857.    1877.) 

Opinion  by  Dyer,  J. 

Statement  of  Facts. — By  the  demurrer  to  the  bill  the  question  is  presented 
whether  this  court  has  jurisdiction  of  a  suit  in  equity  to  foreclose  a  mortgage, 
prosecuted  by  a  non-resident  assignee,  in  a  case  where  the  assignor  is  a  citizen 
of  the  state  and  district  in  which  the  mortgagor  resides  and  the  action  is 
brought. 

§  1214.  The  act  of  March  5,  1875^  gives  jurisdiction  to  the  circuit  court  to 
foreclose  a  mortgage  given  to  secure  a  note^  at  suit  of  the  assignee,  irrespective  oj 
citizenship  of  assignor. 

This  question  must  be  answered  as  we  determine  the  construction  to  be  given 
to  the  first  section  of  the  act  of  congress  of  March  3, 1875,  relating  to  the  juris- 
diction of  circuit  courts  of  the  United  States.  18  Stat,  at  Large,  part  3,  p.  470. 
That  act  (section  1),  after  providing  that  ^^  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  civil  nature  at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  and  .  .  . 
in  which  there  shall  be  a  controversy  between  citizens  of  different  states,"  de- 
clares that  "no  circuit  or  district  court  shall  have  cognizance  of  any  suit 
founded  on  contract,  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  thereon,  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable  by  the  law  merchant  and  bills  of 
exchange."  Prior  to  the  passage  of  this  act  no  suit  at  law  upon  a  promissory 
note  could  be  prosecuted  in  the  federal  court  ,by  the  trf  .nsferee  or  assignee  of 
the  note,  in  cases  where  the  assignor,  by  reason  of  citizenship,  could  not  h  ave 
prosecuted  such  suit.  By  virtue  of  the  enlarged  jurisdiction  conferred  by  the 
act,  such  an  action  may  now  be  maintained  by  an  assignee  who  is  a  citizen  ol 
another  state,  though  it  could  not  have  been  prosecuted  by  the  assignor.  Now, 
does  the  act  give  to  the  court  jurisdiction  to  entertain  a  proceeding  in  equity  in 
behalf  of  such  assignee,  to  foreclose  a  mortgage  given  to  secure  promissory 
notes  in  a  case  where  the  assignor  could  not,  because  of  citizenship,  have  prose- 
cuted sach  a  suitt 
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In  Osgood  t;.  Chicago,  Danville  &  Yinoennes  B.  Co.,  6  Bissell,  330,  the  ci^ 
cuit  judge  of  this  circuit,  in  construing  the  act  of  March  3, 1875,  regarded  it  as 
the  intention  of  congress,  by  that  act,  to  consolidate  in  one  act  all  the  previous 
general  acts  conferring  jurisdiction  upon  the  circuit  courts^  and  at  the  same 
time  to  give  the  court  jurisdiction  in  some  cases  where  no  previous  act  of  con- 
gress had  conferred  it.  By  the  act  not  only  is  jurisdiction  extended,  but  the 
right  is  given  to  remove  causes  from  state  to  federal  courts  in  cases  where  re- 
movals were  never  before  authorized.  The  language  of  the  first  section  includes 
suits  of  a  civil  nature  in  equity,  as  well  as  at  common  law;  and  another  section 
of  the  act  contains  new  and  ample  provisions  for  acquiring  jurisdiction  of  non- 
resident parties  in  suits  for  enforcement  of  equitable  and  other  liens.  Beference 
is  made  to  these  features  of  the  act  as  indicative  of  its  spirit  and  general  scope. 
A  mortgage  given  to  secure  the  payment  of  a  promissory  note  is  a  mere  inci- 
dent to  the  note.  It  is  extinguished  by  payment  of  the  note.  It  passes  with 
a  transfer  of  the  note.  The  debt  is  the  principal  thing,  and  the  mortgage  is 
collateral.  No  defense  involving  the  validity  of  the  debt  can  be  set  up  against 
a  mortgage  in  the  hands  of  an  assignee  which  cannot  be  set  up  against  the 
debt  itself.  A  mortgage  is  attached  to  the  debt,  and  follows  its  destinies  and 
ownership.  It  is  beneficially. assigned,  transferred,  released,  surrendered,  re- 
issued and  revived  with  the  instrument  evidencing  the  debt,  and  without  any 
other  forms  or  ceremonies  than  are  requisite  in  case  of  the  latter.  Martineau  v^ 
McCollum,  4  Ohand.,  153;  Croft  v.  Bunster,  9  Wis.,  503;  Blunt  v.  Walker,  11 
Wis.,  334. 

Although  it  was  formerly  held  by  the  supreme  court  of  the  United  States 
that,  in  a  foreclosure  decree,  it  could  not  be  adjudged  that  the  mortgagor  pay  a 
balance  that  might  remain  unsatisfied  after  exhausting  the  proceeds  of  the 
mortgaged  premises  (Noonan  v.  Lee,  2  Black,  500;  Orchard  v.  Hughes,  1  Wall., 
74),  it  is  now  provided  by  rule  of  that  court,  that,  in  suits  in  equity  for  the 
foreclosure  of  mortgages,  a  decree  may  be  rendered  for  any  balance  that  may 
be  found  due,  over  and  above  the  proceeds  of  sale,  and  execution  may  issue  for 
the  collection  of  the  same.  1  Wall.,  3.  In  view  of  the  relation  which  the 
mortgage  bears  to  the  debt,  it  may  be  accurately  said  that  an  action  to  fore- 
close the  mortgage  is  founded  upon  the  debt.  It  rests  upon  the  principal  con- 
tract, which  is  the  note,  and  its  object  is  the  recovery  of  the  debt  by  exhausting 
tbe  security,  which  is  the  incident;  and,  as  we  have  seen,  the  security  being 
exhausted,  tbe  debtor  may  be  pursued  in  the  same  proceeding  by  execution  for 
any  balance  against  his  general  property. 

in  Sheldon  v.  Sill,  8  How.,  441  (§§  1194-95,  supra),  cited  in  the  argnment, 
the  court  say  that  a  mortgage  is  but  a  special  security,  and  that  the  remedy 
obtained  on  it  in  a  court  of  equity  is  but  the  satisfaction  of  the  debt.  "It  is 
the  pursuit,  by  action,  of  one  debt  on  two  instruments  or  securities,  the  one 
general,  the  other  special."  The  jurisdiction  invoked  by  bill  to  foreclose  is 
appealed  to  for  recovery  of  the  debt,  the  evidence  of  which  lies  in  the  principal 
contract,  the  note.  The  mortgage  following  the  debt,  the  holder  of  the  debt 
has  the  equitable  right  to  the  security,  and  can  therefore  foreclose.  As  the  re- 
sult of  this  view  of  the  question,  I  hold  that,  under  the  act  of  1875,  this  court 
has  jurisdiction  in  a  suit  in  equity  to  foreclose  a  mortgage  given  to  secure  a 
promissory  note  where  the  assignee  and  holder  is  a  citizen  of  another  state,  and 
the  maker  a  citizen  of  this  state  and  an  inhabitant  of  this  district,  though  the 
assignor  could  not,  by  reason  of  citizenship,  have  brought  the  suit.  Demarrer 
overruled,  with  leave  to  answer. 
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STANLEY  V.  BOARD  OF  SUPERVISORS  OF  ALBANY  COUNTY. 
(Circuit  Court  for  New  York:  5  Federal  Reporter,  254,  255.    1880.) 

Opinion  by  Wallace,  D.  J. 

Statement  of  Facts. — The  complaint  in  this  action  mast  be  dismissed,  be- 
cause the  court  has  no  jurisdiction  of  the  controvrersy  it  discloses.  The  action 
is  for  money  had  and  received,  and  is  brought  by  the  plaintiff  as  the  assignee 
of  Channcey  P.  Williams,  who,  as  appears  by  the  complaint,  was  a  resident  of 
the  city  of  Albany,  in  this  state.  The  action  involves  the  right  of  the  defend- 
ant to  retain  certain  sums  of  money  collected  as  taxes,  which  the  plaintiff 
alleges  were  illegally  exacted. 

§  1316.  An  assignee  cannot  maintain  an  action  in  the  federal  court  to  recover 
taxes  iUegaUy  assessed  against  his  assignor ^  unless  the  latter  is  also  competent  to  svs. 

By  the  act  of  congress  of  March  3,  1875,  it  is  provided  that  no  circuit  court 
shall  have  cognizance  of  any  suit  founded  on  contract  in  favor  of  an  assignee 
unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover  thereon  if  no 
assignment  had  been  made,  except  in  cases  of  promissory  notes  negotiable  by 
the  law  merchant  and  bills  of  exchange.  This  act  modifies  section  11  of 
the  act  of  September  21,  1789,  known  as  the  judiciary  act,  but  not  in  a  man- 
ner to  affect  the  present  question.  The  plaintiff's  assignor  could  not  have  pros- 
ecuted the  suit  because  he  was  a  citizen  of  the  same  state  with  the  defendant. 
This  disposition  of  the  case  cannot  be  obviated  by  the  fact  that  the  defendant 
has  not  interposed  a  plea  to  the  jurisdiction,  or  objected  to  the  jurisdiction 
upon  the  trial  or  argument.  The  objection  would  be  fatal  whenever  and 
wherever  raised.  In  Jackson  v.  Ashton,  8  Pet.,  148  (§§  1083-84,  supra\  the 
supreme  court  reversed  the  decree  of  the  court  below,  and  dismissed  the  appeal 
when  it  did  not  appear  in  the  bill  of  complaint  that  the  parties  were  citizens 
of  different  states,  although  the  counsel  for  the  appellee  was  anxious  that  the 
court  should  hear  and  determine  the  case,  and  waived  the  objection.  The  court 
is  not  permitted  to  take  cognizance  of  the  controversy  which  has  been  brought 
before  it.    The  complaint  is  dismissed  accordingly. 

OOE  r.  CAYUGA  LAKE  RAILROAD  COMPANY. 
(Circait  Court  for  New  York:  19  BUtchford,  622-529.    1881.) 

Opinion  by  Blatchfobd,  J. 
■  Statement  of  Facts. —  This  suit  was  brought  against  the  Cayuga  Lake  Bail- 
road  Company,  as  maker,  and  the  defendant  Morgan,  as  indorser,  of  two 
instruments  in  writing  which  the  complaint  calls  promissory  notes.  Each  de- 
fendant answered  separately.  At  the  trial  before  the  court  and  a  jury  the 
I^intiff  had  a  verdict  for  $30,787.89.  The  defendant  Morgan  was  mover  for 
a  new  trial,  on  a  bill  of  exceptions  made  by  him.  The  instruments  were  alike 
in  form,  except  that  one  was  payable  five  months  after  date  and  the  other  six 
months  after  date.  The  form  was  this: 
**  $10,000.  Aurora,  N.  Y.,  May  1,  1873. 

^*  Five  months  after  date  the  Cayuga  Lake  Railroad  Company  promises  to 
pay  to  the  order  of  Henry  Morgan,  president,  $10,000,  at  the  office  of  Leonard, 
Sheldon  &  Foster,  No.  10  Wall  street,  New  York  city,  value  received,  with 
interest. 

(      Seal  of  the  Cayuga      )      ^'The  Caynga  Lake  Railroad  Company,  by 
( Lake  Railroad  Company.  )  Henbt  Morgan,  President.'' 

'*T.  DsLAixBLD,  Treaaarer." 
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Across  tbo  back  of  each  instniment  was  written  the  indorsement,  ^^  Henry 
Morgan,  President.*'  The  signatures  to  the  two  instruments  were  the  duly 
authorized  signatures  of  the  Cayuga  Lake  Bailroad  Company  by  the  defend- 
ant Henry  Morgan  as  its  president.  The  said  instruments  were  sealed  with 
the  seal  of  the  company,  which  was  duly  impressed  thereupon  by  the  president 
and  treasurer  of  said  company,  by  its  authority,  at  the  time  such  signatures 
were  made,  and  at  that  same  time  the  indorsements  upon  the  back  of  said  in- 
struments of  the  words  ^^  Henry  Morgan,  President^"  were  made  by  the  said 
Morgan.  He  was  at  that  time  the  president  of  said  company.  There  was  due 
demand  of  payment  and  refusal,  and  due  notice  thereof  was  given  to  said 
Morgan.  At  the  time  of  the  commencement  of  this  action,  September  16, 
1879,  the  plaintiff  was  a  citizen  of  Connecticut  aud  said  Morgan  was  a  citizen 
of  New  York.  Said  company  was  a  local  corporation  in  the  interior  of  New 
York,  having  its  line  of  road  on  the  shore  of  Cayuga  lake.  The  said  notes 
were  so  made  and  indorsed  for  the  purpose  of  being  taken  to  the  city  of  New 
York  to  raise  money  upon  for  the  use  of  the  company.  For  such  purpose  they 
were  delivered  to  Mr.  James  K.  Cox,  as  special  agent  for  the  company,  who 
took  them  to  New  York  and  there  had  them  cashed  by  Mr.  James  R  Siillman. 
Said  Cox  received  the  money  from  said  Stillman,  took  it  home  with  him  and 
paid  it  over  to  the  company  for  its  use.  At  the  trial,  the  defendant  Morgan 
proved  that  the  said  instruments  were,  on  or  about  the  3d  of  May,  1873,  trans- 
ferred by  the  agent  and  attorney  in  fact  of  said  company  to  one  James  Still* 
man,  who  then  was,  and  ever  since  has  been,  and  still  is,  a  citizen  of  New  York, 
who  discounted  said  instruments  and  paid  the  proceeds  thereof  to  said  agent^ 
who  paid  over  the  same  to  the  treasurer  of  said  company ;  that  the  defendant 
Morgan  was,  on  the  said  3d  of  May,  1873,  and  still  is,  a  citizen  of  New  York; 
that,  sometime  after  the  maturity  of  said  instruments,  they  were  sold  and  trans- 
ferred by  said  Stillman  to  the  plaintiff;  and  that  the  defendant  had  no  benefit 
of  any  part  of  the  proceeds  of  said  instruments.  The  defendant  thereupon 
requested  the  court  to  instruct  the  jury  to  render  a  verdict  for  the  defendant, 
or  to  dismiss  the  action,  upon  the  ground  that  the  said  instruments  are  not 
promissory  notes  negotiable  by  the  law  merchant;  and  that,  as  this  court  would 
not  have  had  jurisdiction  of  an  action  if  brought  thereon  by  said  Stillman  be- 
fore the  assignment  thereof,  therefore  it  had  no  jurisdiction  of  the  same  as 
brought  by  this  plaintiff.  The  court  declined  and  refused  so  to  instruct  the 
jury,  or  to  dismiss  the  action,  and  held  and  decided  that  the  court  had  juris- 
diction of  the  action.  To  such  refusal  and  dismissal  the  defendant  duly  ex- 
cepted. The  defendant  also  requested  the  court  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  the  instruments  sued  upon  were  not  promissory 
notes  negotiable  by  the  law  merchant,  but  were  sealed  instruments;  and  that 
the  signature  of  the  defendant  upon  the  back  thereof  did  not  create  any  obli- 
gation to  pay  the  same.  The  court  refused  so  to  instruct  the  jury  and  the  de* 
feudant  excepted.  The  defendant  further  requested  the  court  to  direct  a  verdict 
for  the  defendant  on  the  ground  that,  under  the  circumstances  of  this  case,  the 
signature  of  ''  Henry  Morgan,  President,"  on  the  back  of  the  said  instruments, 
is  not  an  individual  indorsement  and  does  not  create  any  individual  liability. 
The  court  refused  so  to  instruct  the  jury,  and  to  such  refusal  the  defendant 
excepted.  The  defendant  then  requested  the  court  to  submit,  as  a  question  of 
fact,  to  the  jury,  whether  it  was  the  intention  of  the  said  Morgan  and  the 
said  Stillman,  that  the  indorsements  of  the  name  of  '^  Henry  Morgan,  Presi- 
dent^" upon  the  backs  of  said  instruments,  should  create  any  individual  liability 


CHARACTER  OF  PARHEa— ASSIGNEES  AND  INDORSEEa  81216L 

against  the  defendant  Morgaln.  The  coart  refused  to  enbrnit  sncb  qaestion  to 
the  jury,  to  which  the  defendant  excepted.  The  coarC  then,  at  the  request  of 
the  plaintiff,  directed  the  jury  to  render  a  verdict  in  favor  of  the  plaintiff  for 
$80,787.89,  being  the  amount  of  said  instruments  with  the  interest  thereon. 
The  defendant  excepted  to  the  ruling  and  decision  directing  the  jury  to  render 
said  verdict,  and  said  verdict  was  rendered. 

The  question  of  jurisdiction  is  a  controlling  one,  for,  if  this  court  has  no  ju- 
risdiction of  this  action,  the  other  questions  raised  are  immaterial.  It  is  pro- 
vided by  section  1  of  the  act  of  March  8, 1875  (18  U.  8.  Stats,  at  Large,  470), 
that  no  circuit  court  shall  "  have  cognizance  of  any  suit  founded  on  contract, 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court 
to  recover  thereon  if  no  assignment  had  been  made,  except  in  cases  of  promis- 
sory notes  negotiable  by  the  law  merchant  and  bills  of  exchange."  This  suit 
is  one  founded  on  a  contract  made  by  the  defendant  Morgan.  It  is  in  favor  of 
an  assignee.  The  rights  of  action  which  Stillman  had  against  the  defendant 
Morgan  were  assigned  by  him  to  the  plaintiff  by  the  transfer  of  the  said  instru- 
ments by  Stillman  to  the  plaintiff  after  their  maturity.  As  Stillman,  from  a  time 
prior  to  the  maturity  of  the  instruments  to  the  time  of  the  trial,  was  always  a 
citizen  of  New  York,  and  as  the  defendant  Morgan  was,  when  the  instruments 
were  transferred  to  Stillman,  and  when  this  suit  was  commenced,  and  at  the 
time  of  the  trial,  a  citizen  of  New  York,  and  there  is  nothing  in  the  bill  of 
exceptions  to  show  that  he  was  ever  a  citizen  of  a  different  ^ate  from  Still- 
man, there  is  nothing  to  show  that  a  suit  could  ever  have  been  prosecuted  in 
this  court  by  Stillmai^  against  Morgan  to  recover  against  Morgan  on  his  said 
contract,  if  Stillman  had  not  made  said  assignment.  It  follows,  therefore,  that 
this  court  has  no  jurisdiction  of  this  suit  against  said  Morgan,  unless  this  is  a 
case  of  a  promissory  note  negotiable  by  the  law  merchant,  as  it  is  not  the  case 
of  a  bill  of  exchange.  As  the  suit  against  the  defendant  Morgan  is  brought 
as  a  suit  on  his  indorsements  of  promissory  notes,  the  case  is  a  case  of  promis- 
sory notes,  within  the  statute;  it  is  a  case  of  such  indorsements. 

The  instruments,  aside  from  the  seal  of  the  company,  have  all  the  qualities 
of  promissory  notes,  and  of  promissory  notes  made  by  the  company  as  a  cor- 
poration. They  are  in  the  name  of  the  company,  it  promises  to  pay,  and  it 
signs  them  by  its  president.  But  they  were  sealed  with  the  seal  of  the  com- 
pany, and  it  was  a  corporation,  and  said  seal  was  duly  impressed  on  them  by 
its  president  and  treasurer,  by  its  authority,  at  the  time  the  notes  were  signed 
by  it.  From  what  appears  in  the  bill  of  exceptions  it  may  properly  be  inferred 
that  the  seal  referred  to  was  the  corporate  seal  of  the  corporation,  and  that  the 
words  ''Seal  of  the  Cayuga  Lake  Railroad  Company"  appear  impressed  on  the 
face  of  each  instrument,  as  the  impression  of  the  seal  referred  to,  though  these 
facts  are  not  thus  distinctly  stated  in  the  bill  of  exceptions.  The  answer  of 
thd  defendant  Morgan  states  that  the  company  was  a  corporation,  and  had 
and  used  a  corporate  seal,  and  that  the  said  instruments  were  executed  by  it 
under  its  corporate  seal.  The  instruments  do  not,  in  words,  refer  to  a  seal 
otherwise  than  as  said  impressions  contain  the  words  they  do. 

§  1216.  A  promissory  note  inade  hy  a  corpornUion  and  sealed  wUh  Us  seal  is 
nai  a  promissory  note  negotiable  by  the  law  merchant  within  the  act  of  March 
Sj  1876^  section  1. 

In  order  to  be  within  the  exception  in  the  statute,  the  instrument  must  not 
only  be  a  promissory  note,  but  must  be  one  negotiable  by  the  law  merchant. 
There  is  no  distinction  made  by  the  statute  between  a  promissory  note  made 
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by  an  individual  and  a  promissory  note  madQ  by  a  corporation.  If  the  instm* 
ments  in  question  were^nade  by  an  individual  instead  of  a  corporation,  it  would 
seem  impossible,  in  view  of  long  settled  and  well  settled  principles  of  law^ 
to  contend  that,  if  they  bore  the  seal  as  well  as  the  signature  of  the  individual, 
they  were  promissory  notes  negotiable  by  the  law  merchant.  As  an  individual 
can  make  a  promissory  note  and  not  add  his  seal  to  it,  and  can  also  make  one 
and  add  his  seal  to  it,  the  instrument  is,  in  the  first  case,  a  promissory  note 
negotiable  by  the  law  merchant,  if  payable  to  bearer  or  order,  while  in  the 
second  case  it  is  not  a  promissory  note  negotiable  by  the  law  merchant,  but  m 
a  specialty.  So,  a  corporation  can  make  a  promissory  note  whereby  it  promises 
to  pay  to  bearer  or  order  a  certain  sum  of  money,  at  all  events,  at  a  certain 
time  and  place,  and  can  sign  the  instrument  by  causing  it  to  be  signed  by  its 
president  and  treasurer,  without  aflSxing  its  corporate  seal,  and  the  instrument 
will  bind  it  as  its  promissory  note,  as  a  simple  contract,  not  a  specialty,  unless 
it  be  restrained  by  some  provision  of  statute  from  contracting  otherwise  than 
under  its  corporate  seal.  But  if  to  such  an  instrument  its  corporate  seal  be 
added,  such  seal  is  its  seal,  as  the  seal  of  the  individual  maker  is  his  seal,  and 
the  like  consequences  follow.  The  instrument  without  the  corporate  seal  will 
be  a  promissory  note  negotiable  by  the  law  merchant,  and  the  instrument  with 
the  corporate  seal  will  be  a  specialty  and  not  a  promissory  note  negotiable  by 
the  law  merchant  If  the  capacity  to  make  the  instrument  without  as  well  as 
with  the  seal  exists,  it  cannot^  when  made  with  the  seal,  be  a  promissory  note 
negotiable  by  the  law  merchant. 

It  is  not  enough  that  the  instrument  be  negotiable,  but  it  must  be  a  promi»> 
sory  note,  and  one  negotiable,  and  one  negotiable  by  the  law  merchant  The 
statute  does  not  say  a  negotiable  instrument,  or  a  negotiable  bond,  or  a  nego> 
tiable  chose  in  action.  The  prior  statute  (R.  S.  U.  S.,  §  629)  provided  that  no 
circuit  court  should  ^'  have  cognizance  of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  the  said  contents  if  no  as- 
signment bad  been  made,  except  in  cases  of  foreign  bills  of  exchange."  In 
the  prior  statute  the  thing  out  of  which  the  exception  is  carved  is  a  **suit  to 
recover  the  contents  of  any  promissory  note  or  other  chose  in  action."  In  the 
new  statute  the  thing  out  of  which  the  exception  is  carved  is  '^  a  suit  founded 
on  contract"  In  the  prior  statute  the  exception  is  one  '^  in  cases  of  foreign 
bills  of  exchange."  In  the  new  statute  the  exception  is  one  '^  in  cases  of  prom- 
issory notes  negotiable  by  the  law  merchant  and  bills  of  exchanga"  ThQ  gen- 
eral inhibition  in  the  new  statute  is  broader  and  more  general  than  in  the  prior 
one,  and  the  exception  covers  more  ground  in  the  new  statute  than  in  the  prior 
one.  But  the  statutory  language  in  the  exception  cannot  be  extended  by  con- 
struction. It  would  have  been  easy  to  say  negotiable  instrument,  or  negotiable 
bond  or  other  instrument,  or  negotiable  chose  in  action,  or  instrument  negotia- 
ble by  the  law  merchant  or  otherwise.  The  ai^ument  on  the  part  of  the 
plaintiff  is  directed  to  showing  that  the  instruments  in  question  are  negotiablei 
not  that  they  are  such  instruments  as  the  exception  in  the  statute  speaks  of. 
It  cannot  be  supposed  that  congress,  in  1$75|  with  the  large  experience  which 
bad  been  had  at  that  time  in  the  United  States,  in  bonds,  obligations,  oertifir 
cates  of  indebtedness  and  promissory  notes,  under  seal  and  not  under  seal,  of 
municipal  corporations  and  private  corpocationsi  did.  not  undsntand  and  recog- 
nize, in  making  such  exception,  the  distinction  between  a  promissory  note  nego- 
tiable by  the  law  merchant^  as  an  iostrnment  well  kno?m  to  law  and  to 
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oommerce,  and  (o  be  identi^ed  by  that,  description,  and  otber  instrnments 
which,  though  they  had  come,  by  statute  or  general  usage  or  judicial  decisions, 
to  be  regarded  as  in  a  certain  sense  negotiable,  were  not  promissory  notes 
n^otiabie  by  the  law  merchant.  The  obligations  of  municipalities  payable  to 
bearer  have  been  placed  by  numerops  decisions  of  the  supreme  court  of  the 
United  States  in  the  category  of  negotiable  instruments  transferable  by  deliv- 
ery, so  far  as  to  authorize  the  bolder  to  demand  payment  of  them,  and  to  main- 
tain in  his  own  name  an  action  upon  them,  but  they  do  not  thereby  necessarily 
become  negotiable  instrjuments  in  the  sense  of  the  law  merchant.  Wall  v. 
County  of  Monroe,  13  Otto,  74,  79.  And  even  where  they  have  such  a  siaiits 
that,  passing  into  the  hands  of  a  iona  fide  purchaser  for  value  before  maturity, 
they  do  so  freed  from  any  infirmity  in  their  origin  (Cromwell  v.  County  of  Sac, 
6  Otto,  51,  57;  Sondb,  §§  1467-71),  they  are  not  promissory  notes  negotiable 
by  the  law  merchant  in  the  sense  of  the  statute  under  consideration.  Such 
obligations  payable  to  bearer  are  deemed  payable  to  the  holder,  and  so,  under 
this  act  of  1875,  the  holder  who  sues  ie  not  regarded  as  an  assignee  of  the  con* 
tract,  but  is  a  holder  through  a  transfer  by  delivery. 

I  am  satisfied  that,  on  the  ground  of  want  of  jurisdiction^  a.  verdict  for  the 
defendant  Morgan  ought  to  have  been  directed,  and  that  for  that  reason  a  new 
trial  must  be  granted. 

WILLIAMS  V.  NOTTAWA. 
(14  (>Uo»  209-2ia    1881.) 

Ebbob  to  U.  S.  Circuit  Court,  Western  District  of  Michigan. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  suit  was  brought  by  Williams,  a  citizen  of  Indi- 
ana, against  the  township  of  Nottawa,  a  municipal  corporation  of  Michigan,  to 
recover  the  amount  alleged  to  be  due  on  certain  of  its  bonds,  negotiable  by  the 
law  merchant  and  payable  to  Samuel  Kline  or  bearer.  A  trial  was  had  by  a 
jury,  which  resulted  in  a  verdict  by  the  direction  o|  the  court,  in  favor  of 
Williams  for  six  of  the  bonds,  and  in  favor  of  the  township  for  the  remainder. 
This  writ  of  error  has  been  brought  by  Williams  to  reverse  the  judgment 
against  him;  and,  as  the  court  directed  the  verdict  which  was  rendered,  the 
whole  of  the  evidence  has  been  embodied  in  the  bill  of  exceptions,  and  is 
properly  before  ns  for  consideration. 

.  From  the  testimony  of  Williams  himself,  it  distinctly  appears  he  was  per- 
sonally the  owner  of  only  three  of  the  bonds  sued  on  of  $100  each.  One 
Bracey  Tobey  was  the  owner  of  three  others  of  the  same  amount.  The  judg- 
ment in  favpr  of  Williams  was  upon  these  six  bonds,  and  for  $994.57,  only. 
All  the  other  bonds,  being  those  on  which  the  judgment  was  rendered  in  favor 
of  the  township,  were  owned  by  Samuel  Kline  and  William  Connor,  both  of 
whom  were  residents  of  the  township  and  citizens  of  Michigan  when  the  bonds 
were  issued*  There  is  no  evidence  of  any  change  of  citizenship  by  Kline  since 
ihe  bonds  were  delivered,  and  Connor,  who  was  a  witness  at  the  trial,  testified 
4hat  he  continued  to  be  a  citizen  of  Michigan.  The  bonds  were  transferred  by 
Kline  and  Connor  to  Williams  simply  for  the  purpose  of  collection  with  his 
own.  The  same  is  true  of  those  belonging  to  Tobey,  but  there  is  nothing  in 
jthe  evidence  to  show  of  .what  state  he  was  a  citizen,  though  he  testified  that  he 
i>oaght  his  bond  in  Michigan. 
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§  1217.  Under  the  act  of  March  Sj  1875 j  suite  hrotigkt  in  a  federal  court  hg 
ooUueion  to  give  juriedietion  unU  be  diemiesed. 

By  section  11  of  the  judiciary  act  of  September  24, 1789,  chapter  20  (1  Stat., 
78),  it  was  expressly  provided  that  the  district  and  circuit  courts  of  the  United 
States  should  not  ^'  have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  in  cases  of  foreign  bills  of  exchange."  By 
section  1  of  the  act  of  March  8,  1875,  chapter  137  (18  Stat.,  pt.  3,  p.  470),  this 
provision  was  so  far  modified  as  to  extend  the  exception  to  *^  promissory  notes 
negotiable  by  the  law  merchant  and  bills  of  exchange,"  but  in  section  5  it  was 
expressly  enacted  ^^  that  if  in  any  suit  commenced  in  a  circuit  court  ...  it 
shall  appear  to  the  satisfaction  of  said  circuit  court,  at  any  time  after  such  suit 
has  been  brought,  .  .  .  that  such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of  said  circuit 
court,  or  that  the  parties  to  said  suit  have  been  improperly  or  coUusively  made 
or  joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable  .  .  .  under  this  act,  the  said  circuit  court  shall  proceed  no  far- 
ther therein,  but  shall  dismiss  the  suit,  .  •  •  and  shall  make  such  order  as 
to  costs  as  shall  be  just."  • 

This  case,  so  far  as  the  bonds  owned  by  Kline  and  Connor  are  concerned, 
comes  clearly  within  this  prohibition.  As  the  actual  owners  of  the  bonds  were 
citizens  of  Michigan,  they  could  not  sue  in  the  courts  of  the  United  States,  and 
Williams  distinctly  testifies  that  he  received  and  held  their  bonds  solely  for  the 
purpose  of  collection  with  his  own,  and  for  their  account.  It  cannot  for  a  mo- 
ment be  doubted  that  this  was  done  '^  for  the  purpose  of  creating  a  case  "  for 
Kline  and  Connor  cognizable  in  the  courts  of  the  CTnited  States.  That  being 
so,  it  was  the  duty  of  the  circuit  court  to  dismiss  the  suit  as  to  these  bonds, 
and  proceed  no  further;  for  as  to  them  the  controversy  was  clearly  between 
citizens  of  the  same  state,  Kline  and  Connor  being  the  real  plaintiffs.  The 
transfer  to  Williams  was  colorable  only,  and  never  intended  to  change  the 
ownership.    This  both  Williams  and  Kline  and  Connor  knew. 

§  1218.  It  is  the  duty  of  the  court  to  act  of  its  ovm  motion^  whenever  the  col- 
lusion appears. 

Under  the  act  of  17S9,  it  was  held  in  Smith  v.  Kernochen,  7  How.,  198,  that 
this  objection  was  one  which  could  only  be  taken  by  plea  in  abatement;  but 
in  Barney  v.  Baltimore,  6  Wall.,  280  (§§  1221-25,  infra\  there  was  no  such 
plea,  and  the  bill  was  dismissed  in  this  court  without  prejudice,  because  it  ap- 
peared in  evidence  that  certain  conveyances,  by  means  of  which  the  citizenship 
of  the  parties  was  changed  so  as  to  give  the  courts  of  the  United  States  juris- 
diction, did  not  transfer  the  real  interest  of  the  grantors.  But  whatever  may 
have  been  the  practice  in  this  particular  under  the  act  of  1789,  there  can  be  no 
doubt  what  it  should  be  under  that  of  1875.  In  extending  a  long  way  the 
jurisdiction  of  the  courts  of  the  United  States,  congress  was  specially  careful 
to  guard  against  the  consequences  of  collusive  transfers  to  make  parties,  and 
imposed  the  duty  on  the  court,  on  its  own  motion,  without  waiting  for  the  par* 
ties,  to  stop  all  further  proceedings  and  dismiss  the  suit  the  moment  anything 
of  the  kind  appeared.  This  was  for  the  protection  of  the  court  as  well  as  par- 
ties against  frauds  upon  its  jurisdiction;  for,  as  was  very  properly  said  by 
Mr.  Justice  Miller,  speaking  for  the  court,  in  Barney  v.  Baltimore,  suprc^  sooh 
transfers  for  such  purposes  are  frauds  upon  the  coart^  and  nothing  mora 
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It  is  dearly  shown,  also,  that  Williams  and  Tobey  were  collasively  joined  as 
plaintiffs  to  create  a  case  cognizable  in  the  circuit  court;  for  when  the  salt  was 
begun  the  amoantdae  them  respectively  was  less  than  $500.  Neither  one  of 
them  could  then  have  sued  alone  in  the  courts  of  the  United  States,  because 
the  value  of  the  matter  in  dispute  was  not  suflScient. 

Since  the  judgment  below  was  rendered,  the  amount  due  WiUiams  and  Tobey 
respectively  has,  by  reason  of  the  accumulation  of  interest,  exceeded  $500. 
The  citizenship  of  Tobey  is  not  disclosed  by  the  record.  Whether  he  can  sue 
in  the  courts  of  the  United  States  we  do  not  know.  Williams  can  sue  at  this 
time  if  he  still  continues  to  be  a  citizen  of  some  state  other  than  Michigan, 
but  without  a  false  averment  in  his  pleadings  he  could  not  have  done  so  when 
this  suit  was  begun.  If  he  had  in  his  pleadings  falsely  overstated  the  amount 
of  his  claim,  he  could  not,  when  his  judgment  was  obtained,  have  recovered 
posts,  and  at  the  discretion  of  the  court  might  have  been  adjudged  to  pay  costs. 
Gordon  v.  Longest,  16  Pet.,  97.  He  was  as  much  guilty  of  collusion  as  the 
other  parties,  and  is  no  more  entitled  to  consideration  here  than  they  are. 
,  Inasmuch,  therefore,  as  it  was  the  duty  of  the  circuit  court,  on  its  own  mo- 
tion, as  soon  as  the  evidence  was  in  and  the  collusive  character  of  the  case 
shown,  to  stop  all  further  proceedings  and  dismiss  the  suit,  the  judgment  is 
reversed,  and  the  cause  remanded  withn  instructions  to  dismiss  the  suit  at  the 
costs  of  the  plaintiff  in  error,  because  it  did  not  really  and  substantially  involve 
a  dispute  or  controversy  within  the  jurisdiction  of  that  court,  leaving  the  par- 
ties in  interest  to  such  remedies  as  they  may  each  be  entitled  to  for  the  recov- 
ery of  any  amount  that  may  be  due  them  respectively  on  the  bonds  they  sev- 
erally own.  In  this  connection  we  deem  it  proper  to  say  that  this  provision  of 
the  act  of  1875  is  a  salutary  one,  and  that  it  is  the  duty  of  the  circuit  courts 
to  exercise  their  power  under  it  in  proper  cases.  If  they  improperly  dismiss  a 
cause  their  action  in  that  behalf  is  expressly  made  reviewable  here.  Whether, 
if  a  defendant  allows  a  case  to  go  on  until  judgment  has  been  rendered  against 
him,  be  can  take  advantage  of  the  objection  on  appeal  or  writ  of  error,  we 
need  not  now  decide.  That  would  be  a  different  case  from  this.  Here  the 
party  guilty  of  the  collusion  asks  relief  from  a  judgment  against  himself.  In 
such  a  case  we  deem  it  our  duty  to  stop  the  suit  just  where  it  should  have  been 
stopped  in  the  court  below,  and  remit  the  parties  to  their  original  rights. 

Judgment  reveraed. 

ITDONALD  V.  SMALLEY. 
(1  Peters,  6S0-625.    1828.) 

Opinion  by  Mabshall,  C.  J. 

&TATEMBNT  ov  Facts. —  This  suit  was  instituted  in  the  circuit  court  of  the 
United  States  for  the  seventh  circuit,  and  district  of  Ohio,  to  obtain  a  convey* 
anoe  of  a  tract  of  land  lying  in  what  is  termed  ^*  the  military  district,"  claimed 
by  the  complainant  under  a  patent  younger  than  that  under  which  it  was  held 
by  the  defendants.  The  complainant  is  a  citizen  of  Alabama,  and  claims  the 
land  under  a  conveyance  from  Duncan  M' Arthur,  who  is  a  citizen  of  Ohio. 
The  defendants  objected  to  the  jurisdiction  of  the  court;  and  after  hearing 
the  parties  upon  this  point,  the  court  dismissed  the  bill,  being  of  opinion  that 
its  jurisdiction  could  not  be  sustained.  From  this  decree  the  complainant  has 
appealed,  and  the  cause  is  now  before  this  court  on  the  question  of  jurisdiction* 

HI 


8 1219.  CX)UKrS.— JXJBISDroHOJr  OF  THE  CIRCUIT  COURT. 

§  1 8 1 9.  The  fact  that  the  plainiiffl&ugTd  the  propefrty  "which  is  ths  subject  if 
the  suit^  with  the  intension  of  hringin^  suit  upon  U  in  a  fed^al  court,  does  not 
defeat  the  jiirisdictioh  of  such  court 

The  bill  states  the  complainant  to  be  a  citizen  and  resident  of  tha  state  of 
Alabama,  and  the  defendants  to  be  cttizens  and  residents  of  the  state  of  Ohio. 
It  has  not  been  alleged,  and  certainly  cannot  be  alleged,  that  a  citizen  of  one 
state,  having  title  to  lands  in  another,  is  disabled  from  saing  for  those  lands  in 
the  courts  of  the  United  States,  by  the  fact  that  he  derives  his  title  from  a 
citi^.en  of  the  state  in  which  the  lands  lie;  conseqaently,  the  single  inqniry 
mast  be  whether  the  conveyance  from  IkT Arthur  to  M'Donald  was  real  or  Bo- 
titious?  The  transaction,  as  laid  before  the  court,  appears  to  be  this:  M^ Arthur 
was  apprehensive  that  his  title  conld  not  be  sustained  in  the  courts  of  the  state,  in 
which  alone  he  could  sue ;  and,  being  indebted  to  M'Donald  in  the  sum  of  $1,100, 
offered  to  sell  and  convey  to  him  the  land  in  controversy,  in  payment  of  this 
debt.  The  letter  in  which  this  offer  was  made  expresses  the  opinion  that  hisr 
title  was  good,  and  would  most  probably  be  established  in  the  courts  of  ther 
United/States,  but  would  fail  in  the  courts  of  the  state.  He  estimates  the  prop- 
erty as  being  worth  much  more  than  the  sum  he  is  willing  to  take  for  it,  but 
in  consequence  of  the  difficulties  attending  the  title,  he  is  willing  to  convey  it 
in  satisfaction  of  the  debt.  He  suggests  that  if  M'Donald  should  be  disin- 
clined to  engage  in  the  controversy  himself,  he  might  make  an  advantageous 
sale  to  some  of  bis  neighbors  who  might  be  disposed  to  emigrate  to  Ohio,  and 
offers  to  render  any  service  in  his  power  to  the  proprietor  of  the  land  in  the 
prosecution  of  the  claim  in  the  courts  of  the  United  States. 

The  contract  was  concluded  by  a  letter,  written  in  answer  to  that  which  has 
been  stated,  of  which  the  said  M'Donald  retained  no  copy.  There  was  no  special 
agreement  between  the  plaintiff  and  M' Arthur  when  the  deed  was  written,  but 
perhaps  some  proposition  by  letter.  He  gave  his  bond  to  a  third  party  for 
making  a  quitclaim  title  to  the  land,  on  condition  of  receiving  from  him  $1,100. 
This  testimony,  which  is  all  that  was  laid  before  the  court,  shows,  we  think,  a 
sale  and  conveyance  to  the  plaintiff  which  was  binding  on  both  parties. 
M'Donald  could  not  have  maintlEiined  an  action  for  his  debt,  nor  M^ Arthur  a 
suit  for  his  land.  Hrs  title  to  it  was  extinguished,  and  the  consideration  was 
received.  The  motives  which  induced  him  to  make  the  contract,  Whether  justi-^ 
fiable  or  censurable,  can  have  no  influence  on  its  validity.  They  were  such  as 
had  suificient  influence  with  himself,  and  he  had  a  right  to  act  upon  them.  A 
court  cannot  enter  into  them  when  deciding  on  its  jurisdiction.  The  convey- 
ance appears  to  be  a  real  transaction,  and  the  real  as  well  as  nominal  parties  to 
the  suit  are  citizens  of  different  states. 

The  only  part  of  the  testimony  which  can  inspire  doubt  respecting  its  being 
an  absolute  sale  is  the  admission  that  the  plaintiff  gave  his  bond  to  a  third 
party  for  a  quitclaim  title  to  the  land,  on  paying  him  $1,100.  We  are  not  in- 
formed who  this  third  party  was,  nor  do  we  suppose  it  to  be  material.  The  title 
of  M' Arthur  was  vested  in  the  plaintiff,  and  did  not  pass  out  of  him  by  this  bond. 
A  suspicion  may  exist  that  it  was  for  M' Arthur.  The  court  cannot  act  upon 
this  suspicion.  But  suppose  the  fact  to  be  avowed,  what  influence  could  it  have 
upon  the  jurisdiction  of  the  court?  It  would  convert  the  conveyance,  which 
on  its  face  appears  to  be  absolute,  into  a  mortgage.  But  this  would  not  affect 
the  question.  In  a  contest  between  the  mortgagor  and  mortgagee,  being  citi- 
zens of  different  states,  it  cannot  be  doubted  that  an  ejectment  or  a  bill  to  fore- 
close may  be  brought  by  the  mortgagee,  residing  in  a  different  state,  in  a  coort- 
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of  the  United  States.  Why  then  may  he  not  sustain  a  suit  in  the  same  court 
against  any  other  person,  being  a  citizen  of  the  same  state  with  the  mortgagor. 
We  can  peroeiTe  no  reason  why  he  should  not.  The  case  depends,  we  think,  on 
the  question  whether  the  transaction  between  M' Arthur  and  McDonald  was 
real  or  fictitious;  knd  we  perceive  no  reason  to  doubt  its  reality,  whether  the 
deed  be  considered  as  absolute  or  as  a  mortgage. 

§  1 820.  Theeqwfy  rules  preaoribed  by  the  supreme  court  should  be  observed 
by  the  circuit  courts. 

A  question  has  been  made,  whether  the  circuit  court  ought  to  have  noticed 
the  testimony  on  the  conveyance  under  which  the  plaintiff  claims,  because  it 
was  brought  irregularly  before  them.  By  a  law  of  the  state,  interrogatories 
may  be  propounded  by  the  defendant  in  bis  answer,  which  the  plaintiff  is  com- 
pelled to  answer  as  if  they  had  been  propounded  in  a  cross-bill.  Although  thiv 
point  has  become  unimportant  in  this  cause,  the  court  thinks  it  proper  to  say 
that  the  rules  which  govern  the  practice  of  the  circuit  courts  in  chancery  havef 
been  prescribed  by  this  court,  and  ought  to  be  observed.  We  think  there  is 
error  in  the  decree  of  the  circuit  court  dismissing  the  complainant's  bill,  and 
that  the  same  ought  to  be  reversed,  and  the  cause  remanded  for  farther  pro- 
ceedings according  to  law. 

BARNEY  V.  BALTIMORE  CITY. 
(6  Wallace,  280-291.    1807.) 

Appeal  from  TJ.  S.  Circuit  Court  for  Maryland. 

Statement  op  Facts. —  Mary  Barney,  a  citizen  of  Delaware,  brought  this 
suit  in  the  United  States  circuit  court  against  the  city  of  Baltimore,  for  the 
purpose  of  obtaining  a  partition  of  real  estate.  She  also  joined  as  defendants 
certain  citizens  of  Maryland,  and  three  persons  by  the  name  of  Bidgely,  citi- 
zens of  the  District  of  Columbia.  The  bill  was  dismissed  as  to  the  Ridgelys, 
and  an  amended  bill  was  filed,  in  which  it  was  stated  that  the  interest  of  the 
said  Bidgelys  had  been  conveyed  to  one  S.  C.  Bidgely,  a  citizen  of  Maryland, 
it  being  admitted  that  the  conveyance  was  made  for  the  purpose  of  maintain- 
ing the  jurisdiction.  S.  C.  Bidgely  died,  and  the  property,  by  his  will,  revested 
in  the  three  Bidgelys.  A  conveyance,  having  the  same  object  in  view,  was 
then  made  to  one  Proud. 

Opinion  by  Mb.  Jusnos  Milleb. 

The  first  question  which  the  record  before  us  presents  is,  whether  the  circuit 
court  of  the  district  of  Maryland,  sitting  as  a  court  of  chancery,  could  enter- 
tain jurisdiction  of  the  case.  The  difiiculty  arises  in  reference  to  the  interest 
of  William,  Ann  and  Matilda  Bidgely,  in  the  subject-matter  of  the  litigation, 
and  resolves  itself  into  two  distinct  inquiries,  namely:  1.  Can  a  court  of 
chancery  render  a  decree  upon  a  bill  of  this  character  without  having  before 
it,  as  parties  to  the  suit,  some  person  capable  of  representing  their  interest? 
2.  And  secondly,  if  it  cannot,  did  the  contrivance  resorted  to,  of  conveying 
to  S.  C.  Bidgely  and  Proud,  taken  in  connection  with  the  admitted  facts  on 
that  subject,  enable  the  court  to  take  jurisdiction  of  the  case! 

§  1221.  The  three  classes  of  parties  to  suits  in  equity. 

The  learning  on  the  subject  of  parties  to  suits  in  chancery  is  copious,  and 
within  a  limited  extent  the  principles  which  govern  their  introduction  are 
flexible.  There  is  a  class  of  persons  having  such  relations  to  the  matter  in 
controversy,  merely  formal  or  otherwise,  that  while  they  may  be  called  proper 
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parties,  the  court  will  take  no  account  of  the  omission  to  make  them  parties. 
There  is  another  class  of  persons  whose  relations  to  the  suit  are  such,  that  if 
their  interest  and  their  absence  are  formally  brought  to  the  attention  of  the 
court,  it  will  require  them  to  be  made  parties  if  within  its  jurisdiction,  before 
deciding  the  case.  But  if  this  cannot  be  done,  it  will  proceed  to  admmister 
such  relief  as  may  be  in  its  power,  between  the  parties  before  it.  And  there 
is  a  third  class,  whose  interests  in  the  subject-matter  of  the  suit,  and  in  the 
relief  sought,  are  so  bound  up  with  that  of  the  other  parties,  that  their  legal 
presence  as  parties  to  the  proceeding  is  an  absolute  necessity,  without  which 
the  court  cannot  proceed.  In  such  cases  the  court  refuses  to  entertain  the  suit, 
when  these  parties  cannot  be  subjected  to  its  jurisdiction. 

This  class  cannot  be  better  described  than  in  the  language  of  this  courts  in 
Shields  v.  Barrow,  17  How.,  130,  in  which  a  very  able  and  satisfactory  discus- 
sion of  the  whole  subject  is  had.  They  are  there  said  to  be  '^  persons  who  not 
only  have  an  interest  in  the  controversy,  but  an  interest  of  such  a  nature 
that  a  final  decree  cannot  be  made  without  either  affecting  that  interest,  or 
leaving  the  controversy  in  such  a  condition  that  its  final  determination  may  be 
wholly  inconsistent  with  equity  and  good  conscience." 

This  language  aptly  describes  the  character  of  the  interest  of  the  Sidgelys 
in  the  land  of  which  partition  is  sought  in  this  suit,  and  in  the  account 
which  is  asked  for,  of  rents  and  profits.  If  a  decree  is  made,  which  is 
intended  to  bind  them,  it  is  manifestly  unjust  to  do  this  when  they  are  not 
parties  to  the  suit,  and  have  no  opportunity  to  be  heard.  But  as  the  decree 
cannot  bind  them,  the  court  cannot  for  that  very  reason  afford  the  relief  asked 
to  the  other  parties.  If,  for  instance,  the  decree  should  partition  the  land  and 
state  an  account,  the  particular  pieces  of  land  allotted  to  the  parties  before 
the  court  would  still  be  undivided  as  to  these  parties,  whose  interest  in  each 
piece  would  remain  as  before  the  partition.  And  they  could  at  any  time  apply 
to  the  proper  court,  and  ask  a  repartition  of  the  whole  tract,  unaffected  by  the 
decree  in  this  case,  because  they  can  be  bound  by  no  decree  to  which  they  are 
not  parties.  The  same  observations  apply  to  any  account  stated  by  the  court, 
of  rents  and  profits,  and  to  any  decree  settling  the  amount  due  on  that  scora 

§  1222.  The  act  of  February  28,  1839^  does  not  give  jurisdiction  to  the  court 
in  the  absence  of  an  indispensable  party. 

Kor  does  the  act  of  February  28,  1839,  relieve  the  case  of  the  difficulty. 
That  act  has  been  frequently  construed  in  this  court,  and  perhaps  never  more 
pertinently  to  the  matter  in  hand  than  in  the  case  already  cited  of  Shields  v. 
Barrow.  The  court  there  says,  in  relation  to  this  act,  that  **  it  does  not  affect 
any  case  where  persons  having  an  interest  are  not  joined,  because  their  citizen* 
ship  is  such  that  their  joinder  woukl  defeat  the  jurisdiction,  and  so  far  as  it 
touches  suits  in  equity,  we  understand  it  to  be  no  more  than  a  legislative  afiirm- 
ance  of  the  rule  previously  established  by  the  cases  of  Cameron  v.  McKobertSi 
3  Wheat.,  591;  Osborn  v.  The  Bank  of  the  United  States,  9  id.,  738  (Const., 
§§  2363-87),  and  Harding  v.  Handy,  11  id.,  132.  .  .  .  The  act  says  it  shall 
be  lawful  for  the  court  to  entertain  jurisdiction;  but  as  is  observed  by  this 
court  in  Mallow  v.  Hinde,  12  id.,  198,  when  speaking  of  a  case  where  an  indis- 
pensable party  was  not  before  the  court,  *  we  do  not  put  this  case  upon  the 
ground  of  jurisdiction,  but  upon  a  much  broader  ground,  which  must  apply  to 
all  courts  of  equity,  whatever  may  be  their  structure  as  to  jurisdiction;  we 
put  it  on  the  ground  that  no  court  can  adjudicate  directly  upon  a  person's 
right,  without  the  party  being  actually  or  constructively  before  the  court;'  so 
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that  while  this  act  removed  any  difficulty  as  to  jarisdiction  between  competent 
parties  regularly  served  with  process,  it  does  not  attempt  to  displace  that  prin- 
ciple of  jurisprudence  on  which  the  court  rested  the  case  last  mentioned.  .  . 
It  remains  true,  notwithstanding  the  act  of  congress  and  the  forty-seventh 
rule,  that  a  circuit  court  can  make  no  decree  affecting  the  rights  of  an  absent 
person,  and  can  make  no  decree  between  the  parties  before  it,  which  so  far  in- 
volves or  depends  upon  the  rights  of  an  absent  person,  that  complete  and  final 
justice  cannot  be  done  between  the  parties  to  the  suit,  without  affecting  those 
rights."  See,  also,  Northern  Ind.  R.  Co.  v.  Michigan  Central  R.  Co.,  15  How., 
233. 

These  views  do  not  render  the  act  of  1839  either  useless  or  ineffectual ;  for 
while  it  is  true  that  in  reference  to  parties  in  chancery  proceedings,  that  act 
only  pronounced  the  rule  which  this  court  had  previously  asserted,  its  beneficial 
influence  in  cases  of  common  law  cognizance  are  often  called  into  exercise. 
It  is  a  rule  of  the  common  law,  that  where  one  of  several  joint  obligors  in  a 
contract,  whether  verbal  or  in  writing,  is  sued  alone,  he  can  plead  the  non- 
joinder of  the  other  obligors  in  abatement,  and  in  cases  where  the  joint  obligors 
not  sued  were  citizens  of  the  same  state  with  the  plaintiff,  or  were  residents  of 
some  other  district  than  that  where  the  suit  was  brought,  the  jurisdiction  of 
the  court  was  defeated.  This  very  serious  difficulty  was  remedied  by  the  act 
of  1839;  for  in  such  cases  the  plaintiff  can  now  prosecute  his  suit  to  judgment 
against  any  one  of  such  joint  obligors,  in  any  district  where  he  may  be  found. 
Of  this  class  of  cases  are  Inbusch  v.  Farwell,  1  Black,  566,  and  others  which 
preceded  it. 

But  this  rule  does  not  conflict  with  that  under  which  the  courts  of  chancery 
act  in  refusing  to  make  a  decree,  where,  by  reason  of  the  absence  of  persons 
interested  in  the  matter,  the  decree  would  be  ineffectual,  or  would  injuriously 
affect  the  interest  of  the  absent  parties.  In  the  class  of  cases  just  mentioned 
at  common  law,  the  plaintiff,  by  his  judgment  against  one  of  his  joint  debtors, 
gets  the  relief  he  is  entitled  to,  and  no  injustice  is  done  to  that  debtor,  because 
he  is  only  made  to  perform  an  obligation  which  he  was  legally  bound  to  per- 
form before.  The  absent  joint  obligors  are  not  injured,  because  their  rights 
are  in  no  sense  affected,  and  they  remain  liable  to  contribution  to  their  co- 
obligor  who  may  pay  the  judgment  by  suit,  as  they  would  have  been  had  he 
paid  it  without  suit.  We  are,  therefore,  of  opinion  that  the  circuit  court  could 
render  no  decree  on  the  merits  of  this  case,  without  having  rightfully  before  it 
some  person  representing  the  interest  of  the  Ridgelys. 

§  1223.  A  citizen  of  the  District  of  Columbia  cannot  site  in  the  circuit  court 
as  a  citizen  of  a  state. 

This  leads  us  to  the  second  inquiry  connected  with  the  jurisdiction  of  the 
case,  namely,  whether  the  conveyances  to  Proud  and  S.  C.  Ridgely,  who  were 
citizens  of  Maryland,  and  were  made  defendants,  removed  the  difficulty  grow- 
ing out  of  the  residence  of  the  Ridgelys  in  the  District  of  Columbia.  In  the 
case  of  Hepburn  v.  Ellzey,  2  Cranch,  445  (§  901,  supra),  it  was  decided  by  this 
court,  speaking  through  Marshall,  C.  J.,  that  a  citizen  of  the  District  of 
Colombia  was  not  a  citizen  of  a  state  within  the  meaning  of  the  judiciary  act, 
and  could  not  sue  in  a  federal  court.  The  same  principle  was  asserted  in  ref- 
erence to  a  citizen  of  a  territory,  in  the  case  of  New  Orleans  v.  Winter,  1 
Wheat.,  91  (§  900,  supra\  and  it  was  there  held  to  defeat  the  jurisdiction, 
although  the  citizen  of  the  territory  of  Mississippi  was  joined  with  a  person 
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who,  if  fining  alone,  could  have  maintained  the  soit.  These  rnllngs  have  never 
been  disturbed,  but  the  principle  asserted  has  been  acted  upon  ever  since  by 
the  courts,  when  the  point  has  arisen.  Wescott  i).  Fairfidld,  Pet.  C.  C,  45. 
Indeed,  the  counsel  for  complainant  seem  to  have  conceded  that  the  Ridgelys 
of  the  District  could  not  become  parties  by  their  voluntary  submission, 
and  that  their  being  parties  deprived  the  court  of  jurisdiction,  because  they 
were  dismissed  from  the  suit  after  they  had  appeared  and  answered  to  the 
merits. 

§  1224.  An  actual  trangferqf  interest  to  give  a  federal  eourt  juriadicticn 
wiU  give  euoh  jurisdiction;  a  coloraUe  transfer  will  not. 

If  the  conveyance  by  the  Kidgelys  of  the  District  to  S.  C.  Ridgely  of  Mary- 
land had  really  transferred  the  interest  of  the  former  to  the  latter,  although 
made  for  the  avowed  purpose  of  enabling  the  court  to  entertain  jurisdiction  of 
the  case,  it  would  have  accomplished  that  purpose.  McDonald  v.  Smalley,  1  Pet, 
620  (§§  1219-20, 9upra\  and  several  cases  since,  have  well  established  this  rale. 
But  in  point  of  fact  that  conveyance  did  not  transfer  the  real  interest  of  the 
grantors.  It  was  made  without  consideration,  and  with  a  distinct  understanding 
that  the  grantors  retained  all  their  real  interest,  and  that  the  deed  was  to  have 
no  other  effect  than  to  give  jurisdiction  to  the  oourL  And  it  is  now  equally 
well  settled  that  the  court  will  not,  under  such  circumstances,  give  effect  to 
what  is  a  fraud  upon  the  court,  and  is  nothing  more.  In  the  case  of  Smith  v. 
Kernochen,  7  How.,  216,  this  court  said:  "The  true  and  only  ground  of  objec- 
tion in  all  these  cases  is,  that  the  assignor  or  grantor,  as  the  case  may  be,  is  the 
real  party  in  the  suit,  and  the  plaintiff  on  the  record  but  nominal  and  colorable, 
his  name  being  used  merely  for  the  purpose  of  jurisdiction.  The  suit  is  then,  in 
fact,  a  controversy  between  the  former  and  the  defendants,  notwithstanding  the 
conveyance."  And  the  court  cites  McDonald  v.  Smalley,  already  mentioned; 
Maxfield  v.  Levy,  4  Dal.,  830;  Hurst's  Lessee  t;.  McNeil,  1  Wash.,  70;  and 
Briggs  V.  French,  2  Sumn.,  257.  It  is  not  possible  to  see  how  the  case  before 
us  can  be  taken  out  of  the  principle  here  laid  down.  We  are  therefore  of 
opinion  that  the  circuit  court  had  no  jurisdiction*  of  the  case. 

It  follows  that  the  decree  of  that  court,  which,  on  its  face,  appears  to  be  a 
dismissal  of  the  bill  on  the  merits,  must  be  reversed,  and  the  case  remanded, 
with  directions  to  that  court  to  enter  a  decree  dismissing  the  bill  for  want  of 
jurisdiction,  and  without  prejudice  to  plaintiff's  right  to  bring  any  suit  she  may 
be  advised  in  the  proper  court. 

Dissenting  opinion  by  Mb.  Jubtiob  Clippord. 

Unable  to  concur  in  the  opinion  of  the  court,  I  will  proceed  to  state  very 
briefly  the  reasons  of  my  dissent. 

Consent,  I  agree,  cannot  give  jurisdiction  in  a  case  where  it  is  not  conferred 
by  the  constitution  and  the  laws  of  congress,  but  the  judicial  power  as  described 
in  the  constitution  extends  in  express  terms  to  controversies  between  citizens 
of  different  states.  Article  3,  section  2.  By  the  eleventh  section  of  the  judi- 
ciary act  it  is  also  provided  that  the  circuit  courts  shall  have  exclusive  cogni- 
zance, concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclu* 
sive  of  costs,  the  sum  or  value  of  $500,  and  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  stata  1  Stat  at  Large^ 
78.    Complainant  is  a  citizen  of  Delaware,  and  the  respondents  are  citizens  of 
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Maryland,  which  brings  the  case  within  the  express  words  of  the  judiciary  act 
and  of  the  constitntion. 

§  1325.  Non-joinder  of  pariiea;  eff^ect  on  jurUdiotion. 

Express  decision  of  this  court  in  Hagan  v.  Walker,  14  How.,  36,  is  that  since 
the  act  of  the  28th  of  February,  1839,  it  does  not  defeat  the  jurisdiction  of  the 
court  in  a  suit  in  equity,  that  a  person  named  as  defendant  is  not  an  inhabitant 
of  or  found  within  the  district  where  the  suit  is  brought.  5  Stat,  at  Large,  821. 
The  court  may  still  adjudicate  between  the  parties  who  are  properly  before  it, 
and  the  rule  is  that  the  absent  parties  are  not  to  be  concluded  or  affected  by 
the  decree.  Cases  may  arise,  say  the  court,  in  which  the  court  cannot  adjudi- 
cate between  the  parties  who  are  regularly  before  it,  for  the  reason  that  it  can- 
not bind  those  who  are  absent,  as  where  relief  cannot  be  given  without  taking 
an  account  between  an  absent  party  and  one  before  the  court.  Defect  of  par- 
ties in  such  a  case  does  not  defeat  the  jurisdiction,  strictly  speaking,  yet  the 
court  will  make  no  decree  in  favor  of  the  complainant. 

Kon-joinder  of  an  absent  party  in  such  a  case  not  only  does  not  defeat  the 
jurisdiction  of  the  court,  but  it  does  not  raise  any  such  question  under  the  con- 
stitution and  the  law  of  congress,  because  the  parties  before  the  court  being 
citizens  of  different  states  the  jurisdiction  of  the  court  is  undeniable.  Belief 
will  not  be  granted  in  such  a  case  where  it  appears  that  the  interests  of  absent 
parties  will  be  injuriously  affected ;  but  the  question  is  not  one  whether  a  fed- 
eral court  has  jurisdiction  to  hear  and  determine  the  cause.  On  the  contrary, 
it  is  a  question  of  equity  practice  as  to  parties,  common  to  all  courts  exercising 
equity  powers. 

Such  an  objection  is  never  allowed  to  prevail  if  the  court  can  protect  the 
interest  of  the  absent  party,  or  where  it  appears  in  the  record  that  due  notice 
was  given  to  him,  and  that  he  has  formally  waived  the  objection.  The  maxim 
volenti  non  fit  injuria  applies  in  such  a  case,  and  consequently  the  difficulty 
may  be  remedied  by  a  conveyance  or  stipulation  appearing  in  the  record. 
Courts  of  equity  refuse  to  grant  relief  in  such  cases,  not  because  they  have  not 
jurisdiction,  but  only  because  the  right  of  absent  parties  interested  in  the  sub- 
ject-matter may  be  injuriously  affected.  Hence  the  rule  is  that,  if  the  court 
can  grant  relief  without  affecting  such  rights,  or  can  protect  those  rights  in  the 
decree,  the  court  will  not  dismiss  the  suit;  and  the  same  rule  is  applicable  if  it 
appears  in  the  record  that  the  absent  parties  have  full  knowledge  of  the  con- 
troversy and  that  they  have  in  due  form  of  law  waived  all  objections  to  the 
prosecution  of  the  suit.  Unless  these  views  are  correct,  then  it  is  clear  that  the 
act  of  the  28th  of  February,  1839,  is  unconstitutional  and  void,  as  no  one  will 
pretend  that  congress  can  extend  the  jurisdiction  of  the  federal  courts  beyond 
the  power  conferred  in  the  constitution.  Validity  of  that  act  of  congress  is 
admitted  in  the  opinion  of  the  majority  of  the  court,  and  it  is  also  admitted 
that  the  decision  of  this  court  in  the  case  of  Inbusoh  v.  Farwell,  1  Black,  571, 
is  correct.  Direct  decision  in  that  case  was,  that  the  jurisdiction  of  the  federal 
courts  in  a  common  law  suit  is  not  defeated  by  the  suggestion  that  other  par- 
ties are  jointly  liable  with  the  defendants,  provided  it  appears  that  such  other 
parties  are  out  of  the  jurisdiction  of  the  court. 

Under  the  constitution  and  the  judiciary  act  the  conditions  of  jurisdiction 
are  the  same  in  a  suit  in  equity  as  at  common  law,  and  it  is  not  possible  to  dis 
tinguish  the  one  from  the  other  without  adding  language  to  those  provisions 
which  neither  the  framers  of  the  constitution  nor  congress  ever  employed. 
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For  these  reasons  I  am  of  the  opinion  that  the  circuit  court  had  jurisdiction 
of  the  case,  but  the  majority  of  the  court  are  of  a  different  opinion,  which 
renders  it  unnecessary  to  enter  upon  the  consideration  of  the  merits. 

Chase,  C.  J.,  and  Field,  J.,  dissented. 

(  HAYDEN  V.  MANNING. 

k  (16  Otto,  586-589.     1882.) 

Appeal  from  XJ.  S.  Circuit  Court,  District  of  Oregon. 

Opinion  by  Mb.  Justice  Miller. 

Statement  of  Facts. —  This  is  a  case  which  the  circuit  court  should  have 
dismissed,  under  the  fifth  section  of  the  act  of  March  3, 1875,  ch.  137,  concern- 
ing the  jurisdiction  of  the  circuit  courts  of  the  United  States,  instead  of  grant- 
ing the  relief  for  which  the  complainant  prayed.  It  is  charged  in  the  bill  that 
Hayden,  the  appellant,  while  acting  as  the  attorney  of  Rachel  Dove  and 
Bethuel  Dove,  her  husband,  purchased  under  execution  a  valuable  tract  of  land 
belonging  to  her,  and  that  he  had  defended  the  suit  for  the  foreclosure  of  a 
mortgage,  in  which  a  decree  was  rendered  under  which  the  property  was  sold. 
It  is  set  out  with  sufficient  fullness  that  at  this  sale  he  bought  the  land  at  less 
than  its  value,  under  circumstances  which  should  subject  the  title  which  be 
acquired  to  the  character  of  a  trust  for  the  benefit  of  Mrs.  Dove. 

It  is  not  necessary  now  to  inquire  into  the  truth  of  that  allegation,  on  which 
the  circuit  court  rendered  a  decree  in  favor  of  Manning,  the  complainant  in 
the  suit,  because  we  are  of  opinion  that  he  had  no  such  interest  in  the  mat- 
ter as  to  enable  him  to  sustain  a  suit  in  the  circuit  court  of  the  United  States 
in  regard  to  it.  The  sale  to  Hayden  was  made  March  5, 1864,  and  be  received 
the  sherifFs  deed  April  26th,  thereafter.  On  the  7th  of  April,  1875,  Rachel 
and  Bethuel  Dove  conveyed  the  land  to  Manning,  who  brought  the  present 
suit  May  12,  1876. 

§  1226.  Circumstances  under  which  it  appears  that  a  collusive  transfer  of 
title  was  made  to  give  jurisdiction  to  a  United  States  court  In  such  case  it 
was  the  duty  of  the  court  to  dismiss  the  bill. 

It  appears  in  evidence  that,  not  long  after  the  sheriff's  deed  was  made  to 
him,  Hayden  took  possession  of  the  land,  and  has  retained  it  ever  since,  though 
it  is  said  he  obtained  the  possession  unfairly.  In  April,  1874:,  Rachel  Dove 
began  a  suit  in  the  state  court  of  Polk  county,  where  the  land  was  situated, 
against  Hayden  to  recover  these  premises,  and  the  court  decided  against  her  on 
demurrer.  From  this  decision  she  took  an  appeal  to  the  supreme  court.  She 
subsequently  dismissed  it,  and  also  her  suit  in  the  court  of  original  jurisdiction. 
While  the  latter  was  pending,  and  in  April,  1875,  the  conveyance  of  the  land 
in  question  was  made  to  Manning.  Manning  was  the  husband  of  her  daughter, 
and,  as  he  resided  ki  California,  be  had  the  citizenship  necessary  to  enable  him 
to  renew  the  litigation  in  the  circuit  court  of  the  United  States. 

The  deed  purports  to  be  one  of  bargain  and  sale  for  the  consideration  of 
$5,000 ;  but  no  money  was  ever  paid  on  it.  No  note  or  other  obligation  was 
given,  nor  any  mortgage  as  security  for  the  debt.  It  does  not  appear  that  Man- 
ning ever  promised  to  pay  anything  for  it.  Mrs.  Dove's  account  of  the  trans- 
action is  this:  "My  daughter  Elizabeth  is  the  wife  of  Charles  Manning,  the 
plaintiff.     Manning  never  has  paid  me  any  money  on  this  land,  but  he  was 
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going  to.  He  never  gave  me  his  note.  I  can't  say  when  I  saw  Manning  last. 
I  think  eight  years  ago.  Manning  wrote  first  about  having  the  land  conveyed 
to  him;  said  he  would  take  the  matter  off  our  hands.  I  have  not  the  letter 
with  me."  Dove  says  that  neither  from  his  own  knowledge  nor  that  of  his 
wife  is  he  able  to  state  whether  any  part  of  the  $5,000  has  been  paid.  Man- 
ning's deposition  was  not  taken,  nor  is  any  word,  verbal  or  in  writing,  produced 
as  coming  from  him  in  regard  to  this  suit.  The  bill,  which  is  filed  in  his 
name,  is  neither  signed  nor  sworn  to  by  him.  Dove  swears  that  he  is  the  agent 
and  attorney  in  fact  of  Manning,  and  as  such  he  verifies  the  bill. 

The  defendant,  who  is  called  upon  to  make  full  and  perfect  answer,  does  so 
under  oath,  and  denies  that  Manning  was  in  good  faith  the  lawful  owner  of 
the  land.  No  bond  for  costs  was  given  by  Manning,  or  any  one  for  him. 
Dove,  in  swearing  to  the  bill  of  costs  of  about  $300,  does  not  say  that  plaintiff 
had  paid  any  part  of  them,  but  that  they  were  incurred  in  the  suit.  There  is 
no  evidence  that  the  deed  from  Dove  and  wife  to  Manning  was  ever  delivered 
to  him,  or  was  ever  in  his  possession;  and  there  is  no  reason  to  suppose  it  ever 
left  Oregon,  or  that  he  had  been  in  Oregon  for  years  before  or  after  its  execu- 
tion. 

Undoubtedly  Mrs.  Dove  and  her  husband  could  have  given  their  interest  in 
the  property  to  their  daughter,  and  a  conveyance  in  consideration  of  natural 
love  and  affection  might  have  been  good.  But  this  deed  was  not  made  to  her, 
nor  on  any  such  consideration,  but  recites  a  consideration  of  $5,000  in  money, 
while  it  clearly  appears  that  no  money  was  paid,  or  secured  by  note  or  mort- 
gage, or  promised  or  intended  to  be  paid.  "  Manning  wrote  to  me,"  says  Mrs. 
Dove,  "about  having  the  land  conveyed  to  him;  said  he  would  take  the  matter 
off  our  hands."  What  matter?  Manifestly  the  litigation  at  that  time  going 
on.  "  T  will  sue  for  you  in  my  name.  I  can  go  into  a  court  of  the  United 
States,  where  you  can't  go,"  is  what  he  meant. 

There  is  not  a  syllable  in  this  record  inconsistent  with  the  idea  that  the  deed 
was  made  to  Manning  without  his  knowledge,  recorded  in  Oregon,  and  de- 
livered to  the  lawyers  who  brought  this  suit  (the  same  who  brought  the  suit  in 
the  state  court),  without  his  authority,  and  without  any  communication  from 
him  whatever.  If  the  bringing  of  this  suit  was  a  tort,  there  is  no  evidence  in 
the  record  by  which  Manning  could  be  connected  with  it,  or  with  any  assertion 
of  claim  under  the  deed.  It  seems  to  us  that  Manning's  name  is  used  because 
he  is  a  citizen  of  a  different  state  from  the  defendant,  for  the  sole  benefit  of 
Mrs.  Dove;  that  he  has  no  real  interest  in  the  controversy,  and,  if  cognizant  of 
what  is  going  on,  of  which  there  is  much  doubt,  that  he  is  passively  permitting 
the  use  of  his  name  for  her  benefit,  in  order  to  make  a  simulated  case  of  juris- 
diction in  the  federal  court. 

This  is  precisely  the  case  provided  for  in  the  act  of  1875.  The  "suit  does 
not  really  and  substantially  involve  a  dispute  or  controversy  properly  witl  in  the 
jurisdiction  of  the  circuit  court,"  because  the  real  controversy  is  wholly  be- 
tween citizens  of  the  same  state.  "The  name  of  Manning,  the  plaintiff  in  the 
suit,  has  been  improperly  and  collusively  used  (in  the  language  of  this  statute), 
for  the  purpose  of  creating  a  case  cognizable  under  it."  Williams  v,  Nottawa, 
104  U.  S.,  209  (§§  1217-18,  supra);  Hawes  v.  Oakland,  id.,  450;  Detroit  v.  Dean, 
16  Otto,  537. 

Decree  reversed  and  cause  remanded,  with  directions  to  dismiss  the  bill  for 

want  of  jurisdiction,  and  without  prejudice  to  any  other  action  in  a  proper 

court. 
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WELLES  V.  NEWBURY, 
(arcuit  Court  for  Michigan:  4  McLean,  296-230.    1847.) 

Opinion  by  Wilkins,  J. 

Statement  of  Facts. —  This  case  was  tried  at  the  last  term  and  a  verdict 
rendered  for  the  defendant.  The  action  was  bronght  against  him  as  one  of  the 
indorsers  of  a  certain  promissory  note,  made  by  one  G^rge  L.  Whitney,  at  De- 
troit, January  21,  1839,  for  the  sam  of  $3,500,  payable  ninety  days  after  date. 
The  principal  witness  for  the  plaintiff  was  Mr.  John  A.  Welles,  who  proved 
the  making  of  the  note,  the  handwriting  of  the  defendant  as  indorser,  its 
negotiation  and  discount  at  the  Farmers'  &  Mechanics'  Bank  of  Michigan,  at 
the  time  of  its  date^  of  which  banking  institution  the  witness  was  then  the 
cashier,  the  protest  of  the  aote  at  maturity  for  non-payment,  and  the  regular 
fiotioe  to  the  indorsers. 

On  cross-examination  Mr.  Welles  further  testified,  in  substance,  as  follows: 
^'  The  Farmers'  &  Mechanics'  Bank  continued  the  owners  of  the  note  until  the 
10th  of  March,  1845,  when  it  was  assigned  by  deed  under  seal  with  other  notos 
and  assets  of  the  bank  to  the  plaintiff,  as  collateral  security  for  a  loan  of  money 
made  to  the  bank  by  him  and  other  stockholders,  one  of  whom  was  a  citisen 
of  this  state.  The  nominal  consideration  in  the  deed  of  assignment  was  $1,200. 
Under  its  provisions  the  proceeds,  as  collected,  were  to  be  applied  by  the  plaint- 
iff, as  assignee,  in  payment  of  the  loan  to  the  bank;  after  the  liquidation  of 
which,  by  the  means  thus  provided  or  otherwise,  this  note,  with  others,  if 
uncollected,  was  to  revert  to  the  bank.  The  note  never  was  out  of  the  posses- 
sion of  the  bank — was  never  actually  delivered  to  the  plaintiff  —  and  was 
transferred  expressly  with  the  view  of  bringing  this  suit  in  the  court  of  the 
United  States.  The  plaintiff  was  not  here  at  the  time  of  the  execution  of  the 
assignment,  and  never  had  been  here  before.  His  first  visit  to  this  place  was 
in  the  summer  of  1815,  subsequent  to  the  assignment,  and  neither  he  nor  any 
other  person  ever  paid  anything  for  the  note.  He  was  not  aware  that  the 
plaintiff  knew  anything  al>out  the  transaction  at  the  time,  or  that  this  partio- 
ular  note  bad  been  assigned  to  him.  The  bank  had  a  general  arrangement  with 
certain  of  the  stockholders,  who  had  made  pecuniary  advances  for  its  relief,  to 
transfer  to  them  as  collateral  security  certain  notes,  but  the  original  object  in 
the  assignment  of  this  note  to  the  plaintiff  without  his  knowledge  was  to 
enable  suit  to  be  brought  in  the  circuit  court  of  the  United  States,  and  thereby 
avoid  the  decision  of  the  state  courts  in  relation  to  proof  of  notice.  Subse- 
quently, in  the  month  of  June,  the  plaintiff  ratified  the  assignment,  and 
accepted  this  note  as  collateral  security  for  his  advances,  but  the  note  itself 
never  was  delivered  to  him,  and  never  passed  out  of  the  actual  custody  of  the 
bank  until  delivered  by  the  witness  to  Mr.  Abbot,  the  attorney  of  the  bank,  to 
bring  this  suit.  The  arrangement  with  the  other  indorser  was  made  and  com- 
pleted anterior  to  the  assignment  to  the  plaintiff." 

The  note  was  delivered  to  the  attorney  without  explanation,  as  the  note  of 
the  plaintiff,  and  at  the  time  the  bank  was  indebted  to  him  beyond  the  amount 
of  the  note.  Such  is  the  substance  of  the  testimony  of  Mr.  Welles,  the  wit- 
ness of  the  plaintiff,  and  for  a  long  time  the  cashier  of  the  Farmers'  &  Mechan- 
ics' Bank  of  Michigan,  a  banking  institution  chartered  by  this  state  and  located 
and  doing  business  in  the  city  of  Detroit. 

On  the  question  presented  by  this  testimony  the  court,  among  other  matters, 
instructed  the  jury  that  "  if  they  believed  that  the  note  was  transferred  only 

550 


CHARACTEB  OF  PARTIES.— ASSIGNEES  AND  INDORSEES.  §1227. 

as  collateral  security,  to  secure  a  prior  debt  of  the  bank  to  the  plaintiff,  to  be 
accounted  for  and  restored  to  the  bank  in  case  such  debt  was  otherwise  dis- 
charged, and  for  the  purpose  of  suing  in  the  United  States  court,  the  note  still 
remaining  the  property  and  in  possession  of  the  bank,  then  such  assignment 
did  not  absolutely  vest  the  ownership  of  the  note  in  the  plaintiff." 

The  new  trial  is  asked  on  the  ground  of  the  insufficienoy  of  the  testimony, 
and  error  in  the  charge  of  the  court;  but  argued  mainly  on  the  last  point. 

§  1227.  A  merely  ooloraUe  assignment  of  a  note  to  a  citizen  qf  another  state 
to  give  jurisdiction  to  the  oirouit  court  wiU  not  vest  title  in  the  trantferee^  nor 
give  the  jurisdiction. 

It  is  clear  that  the  bank  was  the  real  bolder  of  the  note,  from  the  period  of 
its  negotiation,  down  to  the  institution  of  the  suit  in  this  court.  The  assign- 
ment to  the  plaintiff,  under  the  circumstanoesi  with  the  sole  object  of  bringing 
the  suit  in  this  court,  did  not  divest  the  bank  of  its  property,  or  make  the 
plaintiff  the  real  bolder.  He  was  merely  the  agent  of  the  bank,  with  authority 
to  collect,  and  bound  to  account  for  the  proceeds;  and  if  uncollected,  to  restore 
the  note  to  the  principal.  In  fact,  the  suit  was  instituted  and  prosecuted  for 
the  sole  benefit  of  and  under  the  direction  of  the  bank,  in  the  name  of  the 
plaintiff.  It  is  true,  the  possession  of  a  negotiable  note  iBpri7na/a<ne  evidence 
of  the  party^s  being  a  holder  for  a  valuable  consideration,  and  he  is  not  boand 
to  prove,  by  other  evidence,  that  he  is  a  bona  fide  holder.  But,  if  it  is  proved 
aliunde  that  he  is  but  a  mere  agent,  to  give  jurisdiction  to  this  court,  and  holds 
and  prosecutes  the  note  as  such,  and  with  such  object,  he  cannot  recover  a  judg- 
ment npon  it  here  in  his  own  name.  Such  was  the  decision  of  Mr.  Justice 
Story,  in  5  Mason,  68,  and  who  cited  10  John.  B.,  387,  and  6  Mass.,  491. 

The  point  made  in  5  Mason  waa,  that  the  plaintiff  was  not  the  owner  of  the  notee 
upon  which  the  action  was  brought,  but  that  they  belonged  to  the  Merchants* 
Bank  at  Newport,  by  which  they  had  been  originally  discounted,  and  that  they 
had  been  delivered  to  the  plaintiff  for  the  purpose  of  enabling  suit  to  be  brought 
upon  them  in  the  circuit  court  of  the  United  States.  The  evidence  here  waa 
much  stronger  against  the  plaintiff's  recovery,  for  this  note  was  never  actually 
delivered  to  him,  nor  was  he  privy  to  the  deed  of  assignment  at  the  time  of  ita 
execution,  bis  name  being  used  without  his  assent  at  the  time,  and  the  assign- 
ment was  made  to  him  as  a  citizen  of  a  foreign  jurisdiction,  having  an  interest 
in  the  bank,  for  the  sole  purpose  of  enabling  the  bank  to  bring  suit  in  this 
court. 

Apart  from  his  interest  in  the  bank  as  a  stockholder,  the  plaintiff  had  no 
substantial  interest  in  the  note.  The  jury  found  the  facts  that  the  plaintiff  was 
to  account  to  the  bank  for  the  note  as  agent,  and  to  restore  it,  if  not  collected, 
and  that  the  note  still  remained  the  property  of  the  bank,  and  that  the 
action  was  prosecuted  for  the  benefit  of  the  bank.  Such  being  the  case, 
be  could  not  maintain  an  action  as  the  indorsee  of  the  note  against  the 
defendant  in  this  court.  But  the  plaintiff's  title  to  the  note,  if  any  he  had, 
was  not  derived  from  the  contract  of  indorsement.  He  did  not  receive  it  as 
negotiable  paper,  in  the  course  of  trada  The  note  was  past  due  at  the  time  of 
the  transfer;  many  years  previous  to  the  assignment  the  note  had  matured, 
and  had  been  protested  for  non-payment.  His  title,  therefore,  was  conferred 
by  the  deed  of  assignment,  which  circumstance  alone  was  sufficient  to  defeat 
his  action  in  this  court.    Motion  for  a  new  trial  refused. 
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STARUNG  V.  HAWK& 
(Circuit  Court  for  Ohio:  5  McLean,  81&-833.     1851.) 

Opinion  by  the  Court. 

Statement  of  Faots. —  A  motion  is  made  to  dismiss  this  oanse  for  want  of 
jurisdiction,  on  the  ground  that  the  land  claimed  was  conveyed  to  the  lessor 
of  the  plaintiff  by  Sullivant,  to  give  jurisdiction  to  this  court  to  prosecute  a 
suit  for  the  benefit  of  the  grantor.  Mr.  Backus  stated,  as  counsel,  which  was 
admitted  by  the  other  party,  that  there  were  many  cases  involving  the  title  to 
land  to  a  large  amount,  pending  in  Champaign  county.  That  from  the  trial 
of  one  of  them  he,  as  counsel,  became  convinced,  from  the  local  interest  felt, 
and  consequent  influence  on  the  juries,  a  fair  trial  could  not  be  had  in  that 
county;  and  that  he  advised  the  conveyance  made  by  Mr.  Starling  to  the  lessor 
of  the  plaintiff,  for  the  consideration  of  $20,000,  in  order  that  suits  might  be 
prosecuted  to  settle  the  title  at  the  expense  of  the  grantor.  And  it  was  agreed 
that  if,  at  the  end  of  five  years,  the  grantee  should  prefer,  he  had  the  privilege 
to  reconvey  the  land ;  that  if  sales  could  be  made,  the  proceeds  should  be  paid 
over  to  the  grantor,  in  payment  for  the  lands.  And  that  Sullivant  executed 
deeds  of  general  warranty  for  the  lands  sold. 

The  following  correspondence  took  place  in  making  the  arrangement:  In  a 
letter  dated  5th  of  August,  184S,  after  complaining  of  the  influence  brought  to 
bear  on  the  jury,  on  one  of  the  trials  for  a  part  of  the  land,  which  caused  a 
verdict  against  Sullivant,  Mr.  Backus  states,  ^* Sullivant  and  myself  now  pro- 
pose to  sell  the  tracts  to  you.  Our  title  you  are  acquainted  with,  and  as  to  the 
value  of  the  land  you  are  as  able  to  judge  as  we.  It  has  been  estimated  at 
various  amounts  from  ten  to  sixty  thousand  dollars.  We  will  sell  it  to  you  for 
$20,000,  payable  in  five  years,  with  intei*est,  upon  the  condition,  that  is,  if,  at 
the  expiration  of  five  years,  you  should  make  default  in  the  payment  of  the 
purchase  money,  the  land  shall  be  reoonveyed  and  your  note  given  up.  In 
other  words,  the  condition  shall  not  operate  as  a  mortgage  in  favor  of  either 
party ;  and  if,  at  the  end  of  the  time,  you  should  not  choose,  or  it  should  be 
inconvenient,  to  make  the  payment  and  take  the  land,  we  cannot  compel  yoo 
to  do  so.  But  upon  reconveyance  we  shall  be  compelled  to  release  you  from 
the  payment  of  the  purchase  money.  We,  on  the  other  side,  should  you  be 
allowed  to  force  us  to  look  to  a  sale  of  the  land  for  the  purchase  money,  or  to 
yourself  upon  your  note,  being  as  you  are  a  citizen  of  New  York,  you  would 
be  more  favorably  situated,  so  far  as  regards  litigation,  than  we,  because  you 
can  bring  your  suits  in  the  United  States  courts,  and  be  beyond  the  local  prej- 
udice and  feelings  of  the  people  of  the  county  where  the  land  lies." 

Another  letter  was  dated  22d  August,  1848,  in  which  Mr.  Starling  savs:  "  I 
am  pleased  with  your  proposition  to  sell  me  the  Lee  lands  in  Champaign,  ar.d 
I  accept  your  proposition  without  hesitation,  and  inclose  you  my  note  for  the 
purchase  money.  The  legal  title  is  in  William;  let  him  execute  the  proper 
conveyances  and  deliver  them  to  you.  Do  you  place  them  on  record,  and 
prosecute  the  suits  for  the  recovery  diligently  in  the  manner  you  shall  deem 
conducive  to  my  interest."  On  the  3d  September,  1851,  Mr.  Starling  writes: 
"I  promptly  accepted  your  offer  to  purchase  the  Lee  lands  upon  the  terms  you 
proposed.  I  intended  to  have  inclosed  you  a  note  for  the  purchase  money,  but 
believe  I  neglected  to  do  it,  and  I  now  inclose  it,  dated  August  22d,  which  is 
about  the  time  I  wrote  to  you."  Under  the  above  circumstances  the  convi-y- 
ance  was  executed,  and  suits  for  the  recovery  of  the  lands  were  commenced. 
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§  1228.  Property  may  he  conveyed  solely  to  give  juriediation  to  the  federal 
courts.     But  the  co7iveyance  must  be  in  good  faiih^  and  not  merely  colorable. 

A  conveyance  of  land  may  be  made  with  the  express  view  of  giving  juris- 
diction to  the  courts  of  the  United  States,  and  if  it  be  an  absolute,  bona  fide 
conveyance,  it  is  good.  This  is  the  right  of  every  citizen.  A  person  may 
change  his  citizenship  for  this  purpose;  and  the  motive  with  which  the  con- 
veyance was  executed,  or  the  change  of  citizenship  was  made,  though  avowed, 
if  both  were  done  in  good  faith,  constitutes  no  objection  to  the  exercise  of 
jurisdiction.  In  a  conveyance  of  land  for  this  purpose,  the  only  question  is,  Is 
it  an  absolute  conveyance,  without  condition  that  it  shall  inure  to  the  benefit 
of  the  grantor?  If  it  be  colorable  only,  it  is  a  fraud  on  the  law,  and  jurisdic- 
tion in  the  federal  court  is  not  sustainable.  The  deed  is  absolute  on  its  face. 
The  condition,  whether  expressed  in  tbe  deed  or  out  of  it,  if  inoperative  as  to 
a  transfer  of  jurisdiction,  would  not  destroy  the  validity  of  the  deed,  only  for 
tbe  purpose  of  giving  jurisdiction  to  this  court. 

The  contract  stipulates  that  the  agreement  should  not  operate  as  a  mortgage; 
but  suppose  a  mortgage  on  the  land  had  been  given  to  secure  the  payment  of  the 
consideration.  The  conveyance  would  have  been  absolute,  and  the  jurisdiction 
undoubted.  But  this  is  not  the  character  of  the  conveyance.  The  grantor 
had  the  option  to  rescind  the  contract  at  the  end  of  five  years.  He  was  not 
bound  to  do  so,  but  it  was  a  right  secured  to  him.  This  shows  the  nature  of 
the  transaction,  and  the  purpose  for  which  it  was  entered  into.  In  addition  to 
this  the  suits  were  to  be  prosecuted  at  the  expense  of  the  grantor,  which 
authorizes  the  inference  that  the  suits  were  to  be  brought  for  his  benefit. 
Starling  was  not  obliged  to  take  the  land,  but  had  the  right  to  relinquish  it,  on 
which  tbe  grantor  was  bound  to  deliver  up  his  obligation.  This  shows  the 
conveyance  was  not  intended  to  be  absoluta 

There  is  no  immorality  in  this.  It  was  simply  a  device  and  a  contrivance  to 
change  the  jurisdiction  with  a  view  of  obtaining  a  trial  free  from  local  preju- 
dices. This,  indeed,  is  a  laudable  motive,  and  there  can  be  no  objection  to  it, 
except  that  the  law,  and  the  policy  of  the  law,  are  against  it.  The  case  of 
McDonald  v.  Smalley,  1  Pet.,  623  (§§  1219-20,  supra),  was  different  from  this 
in  several  important  particulars.  The  title  was  absolute  upon  its  face,  and  an 
adequate  consideration  was  expressed  in  the  deed.  There  was  no  condition  for 
a  reconveyance,  no  promise  to  aid  in  the  prosecution  of  the  suit,  nor  that  the 
grantor  would  pay  the  expense.  Upon  the  whole,  we  are  satisfied,  from  the 
facts  of  this  case,  that  the  conveyance  was  colorable  only,  and  with  the  view 
to  give  jurisdiction  to  this  court;  the  suit  is,  therefore,  dismissed. 

MARION  V.  ELLIS. 
(Circuit  Court  for  Louisiana:  10  Federal  Reporter.  410-413.    1883.) 

Opinion  by  Pardee,  J. 

Statement  op  Facts. —  When  this  cause  was  lately  before  the  court,  {a)  it 
was  decided  that  ^Hhe  demurrers  herein  filed  will  be  sustained  except  so  far  as 
the  issue  of  Marion's  ownership  is  concerned,  and  that  will  leave  the  petition 
or  cross-bill  substantially  a  plea  to  the  jurisdiction,  on  the  ground  that  Marion 

(a)  A  cross-bill  filed  by  the  defendant  In  a  suit  on  a  mortgage  note  in  the  circuit  court  of  the  United  States, 
which  is  Bubstantiaily  a  plea  to  the  jurisdiction,  and  which  alleges  that  the  assignment  of  tbe  note  to  the  plaint- 
iff was  made  colluslvely  for  the  purpose  of  giving  the  court  jurisdiction,  the  real  owner  being  a  citizen  of  the 
Mune  state  with  the  defendant,  presents  an  issue  under  the  sixth  section  of  the  act  of  1875,  and  a  demurrer  to  it 
camiot  be  sustained.    Marvin  v.  Ellis.**  9  Fed.  R.,  867. 
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has  been  collusivelj  made  a  party  in  order  to  give  the  coart  jarisdiction."  On 
this  plea  to  the  jurisdiotion  evidence  has  been  taken  and  the  parties  have  been 
heard.  The  evidence  shows  that  the  firm  of  Grobel  &  Co.,  being  the  holders 
of  the  mortgage  notes  in  controversy,  pledged  them  to  plaintiff,  Marion,  to 
secure  the  sum  of  $250  borrowed  money ;  that  the  object  of  Grobel  &  Oo.  was 
to  transfer  the  notes  to  such  a  holder  as  contd  institute  foreclosure  proceedings 
in  the  United  States  court;  that  plaintiff,  Marion,  loaned  the  money  to  Grobel 
&  Co.,  and  took  the  notes  in  pledge,  without  any  knowledge  of  the  object  of 
Grobel  &  Co. ;  that  be  only  learned  the  object  after  the  transaction  was  com- 
pleted. On  this  showing  the  matter  is  submitted  to  the  conrt,  and  the  question 
is  whether  the  transaction  is  a  pure  simulation  or  a  veritable  contract. 

§  1 229.  Where  a  note  is  trafi^erred  to  a  citizen  of  a  different  stale  in  order 
to  give  jurisdiction  to  the  federal  oouri^  and  the  assignee  takes  in  good  faith  and 
vnthotU  knowledge  itf  the  object^  the  court  will  have  jurisdiction. 

There  seems  to  be  no  doubt  that,  as  between  Marion  and  Grobel  &  Co.,  the 
arrangement  is  a  binding  contract.  Marion  paid  the  money  over,  and  has  not 
been  repaid.  He  took  the  notes  in  pledge,  as  he  bad  a  right  to  do.  He  had 
no  knowledge  of  the  object  of  Grobel  &  Co.,  even  if  that  object  would  affect 
the  transaction.  This  conclusion  decides  the  plea  adversely,  for  there  can  be 
no  doubt  that  if  plaintiff  became  the  pledgee  of  the  notes  in  good  faith,  he 
would  have  undoubted  right  to  bring  suit  for  foreclosure.  See  Armstrongs  v. 
Baldwin,  13  La.,  666;  Garrish  v,  Hyman,  29  La.  Ann.,  28;  and  see  Giovanovich 
V.  Citizens'  Bank,  26  La.  Ann.,  15.  The  citizenship  of  the  parties  would  give 
the  court  jurisdiction. 

The  case  of  Lawrence  v.  Holmes,  decided  at  the  last  term,  was  a  case  of 
simulation ;  in  other  words,  "  there  was  no  actual  transfer  of  the  account  sned 
on.  The  transfer  alleged  was  a  pretense.''  But  it  is  urged  that  the  friendly 
relations  shown  to  exist  between  Marion  and  Grobel  &  Co.,  and  the  large 
amount  of  notes — over  $3,000  —  given  in  pledge  between  friends  to  secure  so 
small  a  loan  —  $250  —  evidences  that  the  transaction,  although  a  contract,  was 
one  made  to  give  the  court  jurisdiction,  and  it  is  argued  that  this  is  a  fraud  on 
the  court.  Concede  that  the  contract  of  transfer  was  made  by  both  parties 
with  a  view  to  enable  suit  to  be  instituted  in  this  court,  and  still  the  plea  must 
fail  under  the  rules  laid  down  in  numerous  adjudicated  cases. 

In  the  case  of  De  Laveaga  v.  Williams,  (a)  5  Saw.,  573,  Mr.  Justice  Field 
said :  ^'  There  is  no  doubt  that  the  sole  object  of  the  deed  to  the  complainant 
was  to  give  this  court  jurisdiction,  and  that  the  grantor  has  borne,  and  still 
bears,  the  expenses  of  the  suit.  But  neither  of  these  facts  renders  the  deed 
inoperative  to  transfer  the  title.  The  defendants  are  not  in  a  position  to  ques- 
tion the  right  of  the  grantor  to  give  away  the  property  if  he  chooses  to  do  so. 
And  the  court  will  not,  at  the  suggestion  of  a  stranger  to  the  title,  inquire  into 
the  motives  which  induced  the  grantor  to  part  with  his  interest.  It  is  sufficient 
that  the  instrument  executed  is  valid  in  law,  and  that  the  grantee  is  of  the 
class  entitled  under  the  laws  of  congress  to  proceed  in  the  federal  courts  for . 
the  protection  of  bis  rights.  It  is  only  when  the  conveyance  is  executed  to 
give  the  court  jurisdiction,  and  is  accompanied  with  an  agreement  to  retrans- 
fer  the  property  at  the  request  of  the  grantor  upon  the  termination  of  the 
litigation,  that  the  proceeding  will  be  treated  as  a  fraud  on  the  court."  See, 
also,  Briggs  v,  French,  2  Sumn.,  256;  Smith  v.  Kernochen,  7  How.,  215;  Barney 
V.  Baltimore,  6  Wall.,  28S  (§§  1221-25,  mpra). 

(o)  Overruled  in  Comn  v.  Haf^gm,  7  Saw.,  509  (|  U80,  h^fra).  ' 
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CouDsel,  by  brief,  attempt  to  raise  the  qaestion  that  Grobel  &  Co.,  being 
themselves  the  pledgees  of  the  notes  against  defendant,  bad  no  right  to  re- 
pledge  them  to  plaintiff.  To  this  it  may  be  answered :  (I)  That  is  no  issue  now 
in  the  ease;  (2)  the  defendant  can  raise  no  sach  issae,  it  being  no  concern  of 
his;  (3)  that  so  far  as  it  was  in  this  case  it  has  been  settled  by  the  ruling  on 
the  demarrers  lately  decided.  The  complainant  must  have  judgment  on  this 
plea  to  the  jurisdiction.  And  as  the  balance  of  the  defendant's  petition  or 
cross-bill  has  been  held  bad  on  demurrer,  there  is  nothing  left  in  the  case  to 
sustain  the  outstanding  injunction  to  restrain  the  sale  originally  ordered  in  the 
premises.  Judgment  may  therefore  be  also  entered  dissolving  the  injunction 
heretofore  issued  in  this  case,  with  costs,  and  reserving  to  complainant  his 
right  to  proceed  on  the  injunction  bond  for  all  damage  incurred  by  reason  of 
said  injunction.    Let  a  decree  in  accordance  herewith  be  entered. 

COFFIN  V.  HAGGIN. 
(Circuit  Court  for  Califomia:  7  Sawyer,  609-516.    188S.) 

Opinion  by  Sawyer,  J. 

Statement  op  Facts. —  On  April  15,  1880,  one  Bonestell  conveyed  to  the 
complainant,  Coffin,  a  citizen  and  resident  of  Nbw  York  city  and  state,  one 
thousand  nine  hundred  and  twenty  acres  of  land,  worth,  according  to  his  esti- 
mate, about  $20,000 —  the  expressed  consideration  being  $10;  but  no  consid- 
eration was  in  fact  paid.  The  deed  was  not  recorded.  On  the  same  day  31  r. 
Stebbins  also  conveyed  one  thousand  two  hundred  and  eighty  acres  in  the  same 
vicinity  to  the  same  party,  costing  and  worth  about  $10  per  acre,  including 
some  $6  per  acre  expended  for  procuring  water  for  irrigating*— the  expressed 
consideration  in  this  deed  being  $10,  but  nothing  being  in  fact  paid.  Neither 
Bonestell  nor  Stebbins  knew  Coffin,  or  ever  saw  him,  or  had  any  communica- 
tion with  him  upon  this  or  any  other  subject,  and  at  the  date  of  the  convey- 
ances, so  far  as  Bonestell  and  Stebbins  are  aware,  Coffin  knew  nothing  either 
of  the  conveyances  or  the  intention  to  convey  to  him.  On  April  25th,  ten  days 
afterwards,  and  before  sufficient  time  had  elapsed  to  exchange  communications 
by  mail,  this  bill  was  filed  to  enjoin  the  diversion  of  the  waters  of  Kern  river 
from  its  channel,  which  ran  through  the  lands  conveyed.  The  bill  alleges  the 
ownership  of  the  land  by  Coffin,  and  that  Coffin  is  a  citizen  of  New  York  and 
the  defendants  citizens  of  California.  The  citizenship  of  the  parties  is  the 
jurisdictional  fact.  The  several  defendants  filed  pleas  to  the  jurisdiction,  de- 
nying that  Coffin  is  the  bona  fide  owner  of  the  land,  but  alleging  that  the  land 
was  conveyed  to  him  by  Bonestell  and  Stebbins,  respectively,  only  colorably 
and  coUusively  for  the  sole  purpose  of  enabling  them  to  bring  the  suit  and  lit- 
igate it  for  their  own  benefit  in  the  name  of  Coffin  in  the  United  States  courts; 
that  they  are  still  the  real  parties  in  interest  and  substantial  owners  of  the 
land. 

The  testimony  upon  the  issues  raised  by  these  pleas  and  the  replications  is 
mainly  that  of  Bonestell  and  Stebbins.  Neither  Coffin  nor  the  attorney  who 
managed  the  transaction  was  examined.  Bonestell  testifies — and  the  testi- 
mony of  Stebbins  is  substantially  the  same  —  that  he  never  saw  or  knew 
Coffin;  that  he  made  the  conveyance  by  the  advice  of  Eedington  for  the  pur- 
pose of  beginning  this  suit  (Stebbins'  testimony  is  by  advice  of  counsel);  that 
no  consideration  was  paid ;  that  there  was  no  agreement  to  reconvey,  but  he 
did  not  know  but  that  he  might  get  it  back;  that  he  expected  he  was  to  get  it 
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back  some  time,  but  not  a  word  was  said  about  getting  it  back;  that  it  was  said 
to  him  that  an  absolute  deed  was  necessary  without  agreement  to  reconvey  to 
give  jurisdiction;  that  be  was  advised  it  was  necessary  to  make  an  absolute 
transfer,  and  he  made  it;  that  the  purpose  was  to  bring  this  suit;  that  be 
hoped  some  time  to  get  it  back,  but  could  not  claim  it;  that  he  trusted  entirely 
to  Coffin's  generosity,  because  it  was  considered  one  of  those  cases  where  it 
was  necessary  to  make  such  a  deed;  that  the  attorney  in  the  case,  Mr.  Stetson, 
told  him  that  the  deed  was  at  the  notary's,  and  he  went  there  and  executed  it, 
and  left  it  there  to  be  called  for;  that  he  understood  Mr.  Coffin  was  in  New 
York;  that  he  never  got  the  deed  again,  and  don't  know  what  became  of  it; 
that  he  intended  it  for  Mr.  Coffin  because  his  name  was  in  it,  and  there  was  no 
other  person  for  it  to  go  to.  Mr.  Stebbins  testifies  to  a  similar  state  of  facts, 
and  that,  although  there  was  no  agreement  to  that  eflFect,  he  hoped  to  get  some- 
thing: "I  hope  the  suit,  on  account  of  which  I  gave  this  title,  will  result  in 
establishing  the  title  to  the  land.  I  gave  the  deed  for  that  purpose,  and  if  that 
purpose  is  accomplished,  I  hope  to  get  something  for  what  I  have  deeded 
away."  He  stated  that  in  making  the  conveyance  without  any  previous  con- 
sultation with  Coffin,  a  stranger  to  him,  he  relied  on  the  honor  usually  found 
among  men  in  their  transactions  with  their  fellows. 

Mr.  Eedington,  who  verifies  the  bill  as  the  attorney  in  fact  of  Coffin,  says 
that  he  knows  Coffin ;  has  heard  about  these  deeds,  but  does  not  remember 
having  ever  seen  them;  has  never  had  any  conversation  with  Coffin  upon  the 
subject  of  the  land;  did  not  suggest  to  the  grantors  the  making  of  the  deeds; 
bad  nothing  to  do  with  making  the  deeds;  had  no  conversation  about  the 
deeds,  but  received  a  telegram  from  Coffin  requesting  him  to  sign,  as  his  attor- 
ney in  fact,  the  papers  in  Stetson  &  Houghton's  hands,  referring,  as  he  sup- 
posed, to  the  bill  in  equity  in  this  case,  which  he  accordingly  did  sign;  that  he 
has  held  a  power  of  attorney  from  Coffin  for  several  years.  From  other  testi- 
mony it  seems  that  Coffin  is  a  partner  of  Mr.  Eedington  in  a  New  York  firm 
of  which  Eedington  is  a  member.  Mr.  Stetson,  solicitor  of  complainant,  pro- 
duced the  deeds  on  request  of  defendants'  solicitors.  A  clerk  in  the  office  of 
Mr.  Stetson  testified  that,  by  direction  of  Mr.  Stetson,  he  mailed  the  deeds  to 
Mr.  Coffin,  at  New  York,  on  April  15th,  in  a  registered  letter,  and  in  due  course 
of  mail,  about  the  2d  or  8d  of  May,  got  a  postoffice  receipt  therefor.  It  does 
not  appear  what  communication,  if  any,  was  made  with  the  deeds,  or  what 
response,  if  any,  to  any  communication  was  received  from  Mr.  Coffin. 

Whether  the  counsel  under  whose  advice  these  highly  important  transactions 
were  had  made  any  arrangement  with  Coffin  on  behalf  of  the  parties  in  inter- 
est not  communicated  to  them,  and  if  so,  what  arrangement  or  what  communi- 
cation was  had  between  them  upon  the  subject  of  the  conveyances  and  suit, 
does  not  appear.  Whatever  occurred — and  in  view  of  the  great  importance 
of  the  steps  taken,  it  is  natural  to  suppose  that  something  must  have  trans- 
pired—  it  is  but  fair  to  presume  that  what  did  take  place  between  them  would 
not  strengthen  the  complainant's  position,  for  it  was  important  for  him  to  make 
as  strong  a  case  on  the  pleas  as  possible.  Had  these  facts  been  favorable  to  his 
view,  as  they  were  wholly  under  complainant's  control,  it  is  scarcely  probable 
that  he  would  have  omitted  to  put  them  in  evidence.  The  defendants  them- 
selves have  been  compelled  to  go  into  the  camp  of  their  opponents  for  all  their 
evidence  to  sustain  their  pleas.  It  is  not  to  be  presumed,  therefore,  that  the 
evidence  to  support  the  pleas  has  even  a  gloss  in  defendants'  favor  that  the 
facts  will  not  fully  justify. 
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Thus,  to  state  the  facts  in  the  strongest  light  in  favor  of  the  complainant,  or 
complainants,  as  the  case  may  be,  whether  nominal  or  real,  I  think  it  clearly 
appears  from  the  evidence  that  the  grantors,  Bonestell  and  Stebbins,  were  de- 
sirous of  bringing  a  suit  in  the  United  States  courts  ia  determine  their  rights 
to  the  waters  of  Eern  river,  and  the  United  States  courts  not  having  jurisdic- 
tion over  either  the  subject-matter  or  the  parties,  they  set  about  devising  some 
plan  by  which  a  case  of  jurisdiction  could  be  made;  that  their  counsel,  Messrs. 
Stetson  &  Houghton,  advised  them  that  the  object  could  be  accomplished  by 
making  an  absolute  conveyance  to  a  citizen  of  some  other  state;  then  bring 
and  prosecute  the  suit  in  his  name;  but  that  in  order  not  to  defeat  the  jurisdic- 
tion, it  would  be  necessary  to  avoid  making  any  agreement  for  a  reconveyance; 
that  it  would  be  necessary  to  rely  upon  the  honor  of  the  grantee  to  reconvey 
the  land ;  that  Mr.  CoiBn's  name  was  suggested  by  some  one,  it  does  not  clearly 
appear  by  whom,  and  accepted ;  that  the  deeds  were  prepared  by  the  counsel, 
sent  to  a  notary  for  execution,  and  the  parties  notified  to  go  and  execute  them, 
which  they  did,  and  left  the  deeds  to  be  handed  to  Mr.  Stetson;  and  that  they 
subsequently  came  to  his  possession ;  that  he  caused  them  to  be  sent  to  Mr. 
Coffin,  and  immediately  upon  their  receipt,  this  being  the  first  intimation,  so 
far  as  appears,  to  Coffin  of  the  making  of  these  deeds,  he.  Coffin,  telegraphed 
to  Redington  to  sign,  as  his  attorney  in  fact,  the  bill  in  equity  prepared  by 
Stetson,  which  he  accordingly  did,  and  the  bill  in  this  case  was  thereupon  filed 
ten  days  after  the  date  of  the  execution  of  the  deeds;  that  Bonestell  thus 
deeded  voluntarily,  without  consideration,  to  an  entire  stranger  whom  he  had 
never  seen  or  known,  and  who  had  no  interest  whatever  in  the  matter,  prop- 
erty of  the  value  of  $20,000,  for  the  very  purpose  of  making  a  case  of  juris- 
diction in  this  court,  taking  special  care  not  to  communicate  with  him  on  the 
subject,  and  especial  care  that  no  one  should  make  any  assurance  or  intimation 
of  any  reconveyance;  and  Stebbins,  in  like  manner  and  with  like  precautions, 
for  the  same  express  purpose,  conveyed  property  of  the  value  of  more  than 
$12,000;  that  the  sole  purpose  of  the  said  grantors  in  making  the  conveyances 
was  to  prosecute  their  contemplated  suit  in  the  name  of  Coffin  in  the  United 
States  courts,  but  for  their  own  benefit,  relying  upon  Coffin's  honor  to  reconvey 
at  the  termination  of  the  litigation,  or  before,  and  expecting  he  would  so 
reconvey;  that  Coffin,  upon  being  informed  of  the  execution  of  the  deeds, 
co-operated  in  this  plan  by  immediately  authorizing  by  telegraph  the  proposed 
suit  to  be  commenced  in  his  name.  What  further  he  may  do,  of  course  re- 
mains for  the  future  to  disclose.  He  has  got  standing  in  his  name,  however,  a 
large  amount  of  property  which  was  conveyed  to  him  by  entire  strangers, 
without  consideration  and  even  without  his  knowledge,  for  the  sole  purpose  of 
giving  to  the  United  States  courts  jurisdiction  of  a  suit  to  be  prosecuted  in  his 
name  for  their  own  benefit,  and  relying  upon  his  honor  as  a  man  to  reconvey 
to  them  on  or  before  the  accomplishment  of  their  object.  Immediately  upon 
receiving  the  information  as  to  what  has  taken  place,  he  assents  to  the  bring- 
ing of  the  suit,  the  papers  in  which  were,  doubtless,  and  must  almost  neces- 
sarily have  been,  already  prepared,  and  then  accepts  the  situation,  and  co-oper- 
ates with  his  grantors  in  carrying  out  their  purposes.  He  does  not  even  await 
the  slow  process  of  communication  by  mail,  but  uses  the  telegraph  to  express 
his  assent.  He  does  not  act  of  his  own  motion,  but  moves  upon  the  suggestion 
of  others  to  carry  out  their  own  purposes.  He  cannot  repudiate  the  right  or 
claim  of  his  grantors  to  a  reconveyance  upon  the  accomplishment  of  their  pur- 
pose, notwithstanding  the  fact  that  care  was  designedly  and  studiously  taken 
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not  to  commit  him  by  express  promise  withoot  an  act  of  perfidy.  To  refose  a 
reconveyance  under  the  circnmstaaces  would  be  a  breach  of  confidence,  & 
breach  of  faith  and  trust  between  man  and  man  of  which  no  honest  or  honor- 
able man  would  be  guilty. 

§  1 230.  Where  property  ie  conveyed  to  a  eitissen  of  another  etate  without  eot^ 
(  eider ation^  and  euit  brought  in  the  name  of  tfuU  pefeon  concerning  that  property 
in  a  court  of  the  CFnited  States^  euch  conveyance  ie  coUueive  and  givee  nojurie- 
diction,  and  the  euit  will  be  diemieeed. 

There  can  be  no  possible  doubt  that  this  is  in  fact,  whatever  it  may  be  in 
form  and  appearance,  the  suit  of  Bonestell  and  Stebbins,  for  their  own  use  and 
benefit,  and  that  the  conveyance  and  prosecution  of  the  suit  in  another's  name 
are  only  colorable  and  collusive.  It  is  no  less  so  beoanse  the  agreement  and 
co-operation  are  tacit  and  not  express.  The  fact  that  the  conveyances  were 
made  by  the  grantors  for  their  own  purposes  of  bringing  and  prosecuting  the 
suit  without  even  the  knowledge  of  the  grantee,  and  that  the  grantee  imme- 
diately, without  delay  or  hesitation,  carried  out  that  special  purpose  upon  re- 
ceiving information  of  their  act  and  design,  shows  an  assent  to  their  act,  a 
oo-operation  in  their  purpose,  and  further  shows  that  parties  have  been  '<  coUa- 
sively  made  for  the  purpose  of  creating  a  case  cognizable  ...  in  the  said 
circuit  court,"  and  ^  that  such  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the  jurisdiction  of  said  circuit  coort," 
within  the  meaning  of  the  provisions  of  section  5  of  the  act  of  1875.  The  case 
of  De  Laveaga  v.  Williams,  5  Saw.,  574,  is  relied  on  by  complainant  to  sustain 
the  jurisdiction  in  this  case,  and  it  is,  I  think,  very  apparent  that  the  whole 
arrangement  in  this  case  was  made  and  all  the  steps  taken  with  especial  refer- 
ence to  the  rulings  in  that  case  —  with  a  preconceived  purpose  to  bring  it 
within  that  decision.  It  is  true  that  that  suit  was  brought  since  the  passage  of 
the  act  of  1875 ;  but  it  was  considered  and  decided  with  reference  to  the  de- 
cisions of  the  supreme  court  made  upon  prior  acts  of  congress.  I  took  part  in 
the  decision,  and,  although  I  thought  the  question  not  free  from  doubt,  yet, 
upon  the  whole,  I  came  to  the  conclusion  that  it  was  in  accordance  with  the 
rulings  of  the  supreme  court  as  they  then  stood  under  the  prior  statutes.  It 
was  not  suggested  by  counsel  on  the  hearing,  however,  that  the  provisions  of 
section  5  oif  the  act  of  1875  in  any  degree  affected  the  question,  nor  did  it  occur 
to  my  mind,  nor  was  the  effect  of  that  act  considered  by  the  court  in  deoidimg 
the  case. 

The  decision  of  the  supreme  court  at  the  present  term  in  Williams  v.  Town 
of  Nottawa  (14  Otto,  209;  §§  1217-18,  etipra)  shows  that  that  act  has  an  im- 
portant bearing  upon  this  question,  which  must  now  be  considered.  In  that 
case  the  court,  by  the  chief  justice,  says:  *'  But  whatever  may  have  been  the 
practice  in  this  particular  under  the  act  of  1789,  there  can  be  no  doubt  what  it 
should  be  under  the  act  of  1875.  In  extending  a  long  way  the  jurisdiction  of 
the  courts  of  the  United  States,  congress  was  especially  careful  to  guard 
against  the  consequences  of  collusive  transfers  to  make  parties^  and  made  it  the 
duty  of  the  court,  on  its  own  motion,  without  waiting  for  the  parties,  to  step 
aU  further  proceedings  and  dismiss  the  suit  the  mxmient  anything  of  the  kind 
appeared.  This  was  for  the  protection  of  the  court,  as  well  as  the  parties, 
against  fraud  upon  its  jurisdiction;  for,  as  was  very  properly  said  by  Mr.  Jus- 
tice Miller,  speaking  for  the  court,  in  Barney  v.  Baltimore,  supra,  ^  such  trans- 
fers for  such  purposes  are  frauds  upon  the  court  and  nothing  more.'  .  .  . 
Inasmuch,  therefore,  as  it  was  the  duty  of   the  circuit  court,  on  ita  own 
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motion,  as  soon  as  the  evidence  was  in,  and  the  ooUvsim  charticter  of  the 
case  shawn,  to  have  stopped  all  farther  proceedings  and  dismissed  the  suit, 
the  judgment  is  reversed  and  the  cause  remanded,  with  instructions  to 
dismiss  the  suit  at  the  cost  of  the  plaintiff  in  error,  because  it  did  not  really 
and  substantially  involve  a  disptUe  or  controversy  witiiin  the  jurisdiction  of  the 
court.  ...  In  this  connection  we  deem  it  proper  to  say  that  this  provision 
of  the  act  of  1875  is  a  salutary  one,  and  that  it  is  t/ie  duty  of  the  circuit  courts 
to  exercise  their  power  under  it  in  proper  cases.^^  After  a  fall  consideration  of 
the  facts  I  am  constrained  to  think  that  this  is  a  case  which  the  court,  undei*  the 
act  of  1875,  is  required  to  dismiss  on  the  ground  that  it  is  oolorably  and  ool- 
lusively  brought  in  the  name  and  with  the  acquiescence  of  a  party  who  has 
really  no  substantial  interest  in  the  matter.  I  do  not  wish  to  be  understood  as 
imputing  to  the  parties  to  this  action,  or  their  counsel,  anything  morally 
wrong.  They  are  all  men  of  high  character.  They  only  sought  the  jurisdic- 
tion of  the  national  courts  by  means  which,  under  former  statutes^  had  the 
sanction  of  the  highest  authority. 

I  find  the  plea  to  be  true,  and  that  defendants  are  entitled  to  have  the  bill 
dismissed  for  want  of  jurisdiction;  and  it  is  so  ordered. 

GREENWALT  v,  TUCKER, 
(Circuit  Court  for  Missouri:  8  McCrary,  46(M55;  10  Federal  R^)orter,  884-^8a    1882.) 

Opinion  by  Treat,  D.  J. 

Statement  of  Facts. —  This  is  an  action  of  ejectment  against  three  defend- 
ants, charging  them  with  being  in  possession  of  the  premises.  There  was  a 
joint  answer,  in  which  there  was  no  denial  of  the  joint  possession  as  averred ;  and 
hence  the  suggestion  that  the  judgment  for  damages  against  all  the  defend- 
ants was  erroneous  has  no  foundation  in  law  or  in  the  pleadings,  or  in  the 
facts  agreed. 

This  case  was  heard  on  an  agreed  statement  of  facts,  which  has  the  force  of 
a  special  verdict.  The  plaintiff  contends  that,  therefore,  nothing  is  open  for 
consideration  or  review  on  this  motion,  except  the  conclusions  of  law  upon  such 
agreed  statement.  That  point  would  be  well  taken  if  the  motion  embraced 
only  what  had  heretofore  been  before  the  court,  but  it  urges,  supported  by 
affidavits,  that  from  facts  brought  to  the  knowledge  of  defendants  since  the 
trial,  and  which  could  not,  by  due  diligence,  have  been  previously  ascertained, 
a  fraud  on  the  jurisdiction  of  the  court  had  been  perpetrated,  in  this,  to  wit: 
That  the  plaintiff  had  no  interest  in  the  controversy;  that  one  fleinders,  hav- 
ing the  tax  title  in  question,  executed  and  acknowledged  a  deed  in  blank  as  to 
the  grantee;  that  he  left  that  paper  with  his  attorney  '^  for  collection  "  (what- 
ever that  may  mean);  that  said  attorney  filled  the  blank  with  the  name  of  the 
non-resident  plaintiff  for  the  mere  purpose  of  bringing  suit  in  her  name  in  the 
United  States  court,  she  not  having  paid  any  consideration  therefor.  The 
qoestion  involved  is  not  free  from  the  embarrassments  arising  from  several  de- 
cisions, mainly  concerning  the  transfer  of  promissory  notes,  etc. 

§  1231.  Provisions  in  judiciary  act  of  1789^  and  in  act  of  March  3, 1876,  as 
to  suits  by  assignees. 

Under  the  judiciary  act  (1789)  the  transfer  of  such  notes,  etc.,  even  bona  fide 
and  for  value,  was  subjected  to  a  restriction,  in  order  to  avoid  an  attempt  to 
draw  into  the  federal  courts  the  adjudication  of  questions  therein  which  could 
be  as  well  and  ought  to  be  determined  in  the  state  courts,  in  which  and  under 
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whose  laws  said  contracts  were  made.  Ilence,  that  act  denied  to  United  States 
courts  jurisdiction  "  of  any  suit  to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents  if  no  assignment 
had  been  made,  except  in  cases  of  foreign  bills  of  exchange."  Under  that  act 
there  have  been  many  decisions,  which  it  is  not  necessary  to  review. 

The  act  of  1875,  which  has  in  many  respects  enlarged  the  jurisdiction  of 
United  States  courts  to  an  almost  indefinite  extent,  contains  this  provision: 
^^Nor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  founded 
on  contract  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court,  to  recover  thereon,  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law  merchant,  and  bills  of 
exchange.*' 

The  change  in  the  language  of  the  act  of  1875,  on  the  subject  quoted,  may  be 
only  another  form  of  expressing,  in  the  light  of  decisions,  what  had  been  held 
to  be  the  true  interpretation  of  the  act  of  1789.  However  that  may  be,  the 
various  acts  of  congress,  and  the  better  decisions  thereunder,  look  to  the  pres- 
ervation of  the  constitutional  rights  of  citizens,  to  a  judicial  determination  of 
their  controversies  in  the  federal  courts,  when  fairly  entitled  thereto,  and  to  a 
prevention  of  fraudulent  or  other  contrivances,  whereby  the  federal  should 
supersede,  or  be  substituted  for,  the  more  rightful  jurisdiction  of  state  courts. 

§  1232.  A  formal  transfer  of  property^  without  consideration^  for  the  pur- 
pose of  giving  jurisdiction  to  the  federal  courts  will  not  give  suchjurisdiciion. 

There  are  several  cases  in  which  it  is  held  that  a  bona  fide  transfer  for  value, 
although  made  for  the  purpose  of  giving  jurisdiction  to  a  federal  court,  should 
be  held  valid  for  jurisdictional  purposes.  Some  of  these  cases  are  noted  in 
Marion  v.  Ellis,  10  Fed.  R,  410  (§  1229,  supra).  If  any  of  said  cases  have  gone 
so  far  as  to  hold  that  a  formal  transfer,  without  consideration,  [may  be  made] 
for  the  mere  purpose  of  having  a  federal  court  obtain  jurisdiction,  this 
court  cannot  assent  to  such  doctrine.  None  of  those  cases,  however,  rightly 
considered,  can  properly  be  held  to  advance  such  a  rule.  The  ruling  in  this 
case  does  not  cover  cases  of  bona  fide  transfers  for  value.  The  rule  as  to  prom- 
issory notes,  etc.,  under  the  act  of  1789,  and  as  to  contracts  under  the  act  of 
1875,  are  especially  suggestive  as  to  actions  in  ejectment,  wherein  the  rights 
of  the  parties  are  ordinarily  dependent,  if  title  is  involved,  upon  local  statutes. 
It  is  a  familiar  principle  that  on  questions  of  title  the  federal  courts  follow  the 
interpretation  given  to  state  statutes  by  the  court  of  last  resort  in  the  state.  Its 
interpretation  becomes  a  rule  of  property,  and  may  be  considered  conclusive, 
not  as  in  cases  under  the  law  merchant.  Why,  then,  should  not  the  state 
courts  decide  what  is  peculiarly  in  their  province,  unless  a  non-resident,  who, 
in  good  faith,  has  a  case  for  adjudication,  chooses  to  come  into  a  federal  court! 
Can  a  nominal  grantee,  who  has  no  real  interest  in  the  controversy,  and  to 
whom  the  realty  has  been  transferred  only  for  the  purpose  of  bringing,  in  his 
name,  a  suit  in  the  federal  court,  escape  the  consequences  of  a  plea  in  abate- 
ment, or  of  an  issue  in  the  nature  of  a  plea  in  abatement,  whereby  it  may  be 
shown  that  he  is  not  the  real  party  in  interest,  and,  further,  that  his  formal  re- 
lation to  the  controversy  was  solely  to  effect  a  fraud  on  the  jurisdiction  ?  Can 
it  be  that,  under  pretense  of  a  constitutional  right  as  to  citizenship,  such  frauds 
can  be  successfully  perpetrated?  There  is,  and  long  has  been,  a  statute  of 
Missouri  in  the  following  words: 

''  Any  conveyance  of  land  made  by  a  citizen  or  citizens  of  this  state  to  & 
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citizen  ,or  citizens  of  any  of  the  states  or  territories  of  tbe  United  States, 
without  a  valuable  or  bona  fide  consideration,  and  for  the  purpose  of,  or  with  the 
view  of,  giving  jurisdiction  to  any  of  the  courts  of  the  United  States,  and 
thereby  to  harass  the  occupants  thereof,  shall  be  and  tbe  same  conveyance  is 
hereby  declared  inoperative,"  etc. 

Of  course,  no  state  statute  can  deprive  a  citizen  of  any  of  his  rights  under 
the  federal  constitation  and  laws,  and  if  the  Missouri  statute  jnst  quoted  were 
tbe  only  authority  on  the  qaestion  before  this  court,  no  special  weight  could  be 
given  thereto  where  real  controversies  exist  between  a  citizen  of  Missonn  and 
a  citizen  of  another  state.  The  statute  in  question,  so  far  as  quoted  above, 
merely  announces  a  recognized  rule  in  the  federal  courts,  and  proceeds  to  affix 
consequences  for  the  attempted  fraud.  With  those  consequences  this  court  has 
in  this  case  nothin;;  to  do.  The  sole  question  is  whether  the  transfer  by  a 
blank  deed,  mala  fide^  without  consideration,  of  the  title  to  a  parcel  of  land  in 
Missouri,  for  the  purpose  of  bringing  suit  in  this  court,  will  enable  such  a 
grantee  to  maintain  an  action  of  ejectment  heret  If  such  be  permissible,  then, 
despite  constitutional  and  legal  provisions  and  restrictions,  nearly  every  con- 
troversy can,  through  fraudulent  schemes,  be  absorbed  in  the  federal  vortex,  to 
the  great  damage  and  possible  ruin  of  the  adverse  party  through  extraordinary 
costs  and  expenses.  A  citizen  of  Missouri,  resident  on  the  Iowa  border,  or 
resident  on  the  Arkansas  border,  the  title  to  whose  land  his  neighbor  disputes, 
can  have  tbe  cause  tried  in  his  county,  where  the  witnesses  reside  and  wherd 
the  loeus  in  quo  is  known,  according  to  the  state  laws,  which  are  controllable 
in  every  forunj.  Why,  then,  should  he  be  dragged  far  away  from  bis  home  to 
contest  his  rights  at  great  expense  in  another  forum,  instead  of  having  thQ 
controversy  judicially  determined  where  it  can  be  properly  and  inexpensively 
investigated! 

In  the  case  now  under  consideration  this  court  rules  that  the  motion  for  a 
new  trial  should  be  granted,  for  tbe  following  reasons:  (1)  That  since  the 
trial  new  testimony  has  been  discovered,  which  by  due  diligence  could  not  have 
been  previously  obtained.  (2)  That  the  prima  fade  showing  of  the  defend- 
ants is  to  the  effect  that  a  fraud  on  the  jurisdiction  of  this  court  has  been  prac- 
ticed. Ko  court  with  jealous  regard  to  its  duties  will  permit  itself  to  be  an 
instrument  of  fraud.  If  the  judgment  in  this  case  were  sought  to  be  im- 
peached by  summary  or  plenary  proceedings,  the  court  would  be  bound  to  take 
cognizance  thereof.  It  is  not  necessary  in  all  oases  to  bring  a  bill  in  equity  to 
have  a  judgment  set  aside  for  fraud ;  but  where  the  injured  party  proceeds 
promptly,  as  by  a  motion  for  a  new  trial  or  otherwise,  the  court  will  entertain 
the  question,  granting  to  the  respective  parties  due  opportunity  to  be  heard. 
On  the  present  motion  the  court  must  act  from  the  evidence  before  it^  which, 
if  true,  shows  a  fraudulent  judgment.    Motion  sustained. 

McCrabt,  C.  J.,  concurs. 

g  128S.  Boads.— Bonds  with  the  payee  left  blank,  and  regarded  as  negotiable  in  the  stale- 
where  issued,  are  considered  such  by  the  federal  courts,  and  as  if  payable  to  bearer.   A  holder* 
cittsen  of  New  Hampebire,  may  sue  a  Maasaohuaetts  company  issuing  them,  in  the  federal . 
eourts,  though  they  were  first  issued  to  a  Massachusetts  citixen.    White  e.  Vermont  ft  Mass. 
B.  Co.,  21  How.,  577. 

8  1284.  The  circuit  court  of  the  United  States,  sitting  in  Massachusetts,  has  no  jorisdictioa  . 
of  a  suit  against  a  Massachusetts  corporation  upon  its  bonds  which  are  made  pajabto  to  order 
and  assigned  to  a  citizen  of  New  Hampshire^  by  whom  the  suit  is  brought^    White  o.  Ycr-^ 
nont  &  Mass.  R  Co.,*  21  Law  Rep.,  409. 
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§  1285.  A  boDd  with  a  special  indorsement  which  makes  it  payable  to  bearer  may  be  sued 
upon  in  the  circuit  court  notwithstanding  the  provisions  of  the  eleventh  section  of  the 
judiciary  act  of  1789.    Bradley. t).  Williams,  8  Hughes,  35. 

§  1286.  Municipal  bonds  being  negotiable  by  the  law  merchant,  an  assignee  thereof  may, 
under  the  act  of  March  8,  1875,  maintain  a  suit  upon  them  in  the  federal  court,  when  bis 
assignor  is  incompetent.    Rich  v,  Seneca  Falls,*  19  Blatch.,  558. 

§  1287.  Municipal  bonds  have  all  the  qualities  of  negotiable  paper,  and  come  within  the 
spirit  at  least  of  the  exception,  in  the  act  of  March  8,  1875,  in  favor  of  suits  by  assignees  of 
promissory  notes.    Halsey  v.  New  Providence,*  8  Fed.  R.,  864. 

§  1288.  Bonds  under  the  seal  of  a  municipal  corporation  are  specialties;  the  legal  right 
to  sue  upon  them  is  in  the  obligee,  and  the  assignee  of  the  latter  cannot  sue  upon  them  in  his 
own  name.    Clark  v,  Janes ville,  1  Biss.,  102. 

§  1289.  Interest  coupons, —  The  holder  of  a  coupon  payable  to  bearer  is  not  an  assignee  in 
such  a  sense  that,  if  a  former  holder  could  not  have  sued  on  it  in  a  federal  court,  he  also  can- 
not. Thompson  t7.  Perrine,  16  Otto,  502;  S.  C,  17  Blatch.,  20;  Chickaming  v.  Carpenter,  16 
Otto,  666;  McCoy  v.  Washington  County,  8  Wall.  Jr.,  888.  If  he  bought  the  coupons  ex- 
pressly for  the  purpose  of  suing  in  a  federal  court,  and  with  the  understanding  that  he  should 
sue.in  that  court  and  return  part  of  the  proceeds  to  the  vendor,  this  fact  does  not  prevent  liis 
suing  in  such  court.    Perrine  v.  Thompson,  17  Blatch.,  20. 

§  1240.  The  act  of  March  3,  1875,  which  provides  that  no  circuit  court  shall  have  cogni- 
zance of  any  suit  on  a  contract  in  favor  of  an  assignee,  unless  such  suit  could  have  been  pros- 
ecuted in  such  court,  if  no  assignment  had  been  made,  does  not  prevent  the  holder  of  a  coupon 
payable  to  bearer  from  maintaining  a  suit  in  this  court,  although  the  party  from  whom  he  de- 
rived title  could  not  have  maintained  an  action  himself,  for  he  acquires  title,  not  by  assign- 
ment, but  by  delivery.    Cooper  v.  Town  of  Thompson,  18  Blatch.,  434. 

§  1241.  Under  section  11  of  the  judiciary  act,  no  action  can  be  maintained  in  the  United  States 
courts  on  a  chose  in  action  by  its  assignee,  unless  such  suit  could  have  been  maintained  if  no 
assignment  had  been  made.  So  held  in  cusumpsit  on  the  coupons  of  certain  bonds  issued  by 
the  city  of  Janesville  to  the  Rock  River  Valley  Union  Railroad  Company,  and  assigned  to 

,  or  bearer,  to  recover  the  interest  due  thereon.    Clark  t;.  Janesville,  4  Am.  h,  R^., 

591;  1  Biss..  100. 

g  1242.  A  promissory  Bote  payable  to  bearer  is  not  within  the  prohibition  of  the  eleventh 
:  section  of  the  judiciary  act  of  1789,  which  prohibits  suits  by  an  assignee  unless  the  suit  could 
•  have  been  maintained  in  the  federal  courts  if  there  had  been  no  assignment.  BuUard  v.  Be!l» 
U  Mason,  251 ;  Smith  v.  Clapp,*  15  Pet,  125. 

§  1248.  A  holder  of  bank-notes  payable  to  bearer  is  an  original  holder,  and  is  not  under 
.  the  prohibition  of  the  eleventh  section  of  the  judiciary  act  of  1789,  chapter  20.  Wood  r. 
Dummer,  8  Mason,  818. 

;§  1244.  Suit  may  be  brought  in  a  federal  court  on  a  promissory  note  payable  to  bearer, 
without  regard  to  whether  former  owners  of  the  note  could  have  sued  in  such  court.  Hal- 
sted  V,  Lyon,  2  McL.,  228. 

.g  1245.  The  circuit  court  has  jurisdiction  of  a  suit  against  a  citizen  of  the  state  in  which 
the  court  sits,  by  a  citizen  of  another  state,  on  a  promissory  note  payable  to  bearer.  Vamer 
t7.  West,*  1  Woods,  494. 

^  1246.  The  bona  fide  holder  for  value  of  a  note  payable  to  bearer,  secured  by  a  mortgage, 
may,  if  he  is  a  citizen  of  a  ditferent  state  from  the  promisor,  sue  him  in  the  circuit  court  of 
the  .United  States,  although  the  payee,  from  whom  the  holder  got  the  note,  is  a  citizen  of  the 
same  state  as  the  promisor.  The  eleventh  section  of  the  judiciary  act  of  1789  does  not  apply. 
Halsted  v.  Lyon,  2  McL.,  227. 

..§'.1247.  Where  a  note  is  made  payable  to  A.  B.,  or  bearer,  the  circuit  court  has  jurisdiction 
to  enforce  payment  in  favor  of  a  holder  who  is  a  citizen  of  another  state,  without  an  averment 
that  A.  B.  could  have  sued ;  and  it  is  not  material  that  the  note  was  transferred  by  indorse- 
ment—the holder  may  ignore  the  indorsement  and  sue  as  bearer.  Varner  v,  West.*  1  Woods,  495. 

^.134S.  Where  a  note  was  indorsed  before  being  put  into  circulation,  ordering  the  payment 
of  the  contents  to  the  bearer,  in  a  suit  against  the  indorser,  it  was  held  that  the  contract  of 
the  indorser  was  with  the  bearer,  who  might  be  anybody,  and  that  no  assignment  of  the 
liability  would  be  necessary,  and  no  disability  of  the  original  payee  to  sue  in  the  federal 
courts  would  follow  the  cause  of  action.    Codman  v,  Vermont  &  Canada  R.  Co.  ,♦  17  Blatch. ,  1. 

g  124t>.  Indorsement  in  blank.—  If  the  payee  of  a  note  indorses  it  in  blank,  and  the  in- 
dorsement is  filled  up  to  a  resident  of  a  different  state  from  that  of  the  payee,  the  latter  may 
be  sued  thereon  in -a  federal  court.     Dennison  v.  Lamed,*  6  McL.,  496. 

§.1250.  When  a  promissory  note  is  indorsed  in  blank,  a  holder  who 'is  a  citizen  of  a  diiTer- 
ent  state  from^the  «naker  may  sue  the  maker  in  a  federal  court  without  regard  to  the  citizen* 
ship  of  the  previous  holders.  '  Adamsv.  White,*  2  Pittsb.  R.,  25. 
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§  1251.  When  a  promissory  note  is  made  payable  to  one  or  his  order,  and  is  indorsed  by  the 
payee  in  blanir,  it  then  becomes  a  note  payable  to  bearer,  and  any  holder  thereof  may,  if  he  is 
citisen  of  a  different  state  from  the  defendant,  sue  on  it^  without  regard  to  whether  the  pre- 
vious holder  might  have  sued.  The  eleventh  section  of  chapter  20  of  the  judiciary  act  of 
1789  does  not  apply  to  such  a  note.    Towne  «.  Smith,  1  Woodb.  So  M.,  119. 

§  1252.  Notc«.— Averments  that  the  plaintiff  and  his  assignor  are  citizens  of  New  York, 
and  the  defendant  of  Michigan,  and  that  the  note  sued  upon  was  made  at  New  York,  and  at 
the  same  place  and  time  was  indorsed  to  plaintiff,  are  sufficient  to  sustain  the  jurisdiction  of 
the  circnit  court    Brainard  v,  Williams,*  4  McL.,  128. 

§  125IL  As  the  federal  courts  have  not  jurisdiction  between  aliens,  the  assignee  of  a  note  to 
which  both  parties  are  aliens  could  not  sue  in  such  courts.  If  it  does  not  appear  upon  the 
record  that  the  character  of  the  original  parties  would  support  the  jurisdiction,  the  objection 
is  fatal    Hontalet  v.  Murray,*  4  Cr.,  46. 

§  1254.  The  federal  courts  have  no  jurisdiction  of  a  suit  by  the  indorsee  of  a  note  against  the 
maker  and  the  payee  when  these  are  citiaens  of  the  same  state.    Qibson  v.  Chew,*  16  Pet,  815. 

§  1255.  A  suit  was  brought  in  the  circuit  court  for  Georgia  by  the  indorsee  of  a  note,  a  cit* 
isen  of  Alabama,  against  the  maker  and  the  payee,  both  citizens  of  Greorgia,  under  a  statute 
of  that  state  providing  that  the  maker  and  payee  may  be  so  joined.  Held,  that  as  the  payee 
could  not  have  sued  in  a  federal  court,  the  court  had  no  jurisdiction.  Shuford  v,  Cain,*  1 
Abb.,  803. 

g  1 256.  A  statute  of  Mississippi,  requiring  all  parties  to  a  note  to  be  joined  in  a  suit  thereon, 
will  not  enable  the  holder  to  sue  the  maker  and  payee  in  a  federal  court,  when  these  are  citi- 
zens of  the  same  state,  as  such  a  suit  is  prohibited  by  the  restriction  in  section  11  of  the  judi- 
ciary act    Dromgoole  v.  Farmers'  and  Merchants*  Bank,*  2  How.,  241. 

§  1257.  When  suit  is  brought  upon  a  promissory  note  in  a  federal  court,  if  the  maker  and 
payee  are  both  citizens  of  the  same  state,  the  court  has  no  jurisdiction  of  the  case,  although 
the  holder  of  the  note,  by  assignment,  is  a  citizen  of  a  different  state.    Ibid. 

g  1258.  Where  both  maker  and  payee  of  a  promissory  note  are  citizens  of  the  same  state, 
but  the  payee,  afterwards  becoming  a  citizen  of  another  state,  assigns  the  note  to  a  citizen  of 
the  latter,  the  federal  courts  have  jurisdiction.    Kirkman  v,  Hamilton,  6  Pet,  25. 

g  1259.  When  suit  is  brought  in  a  federal  court  on  a  promissory  note  payable  to  order,  the 
plaintiff  must  show  that  the  action  could  have  been  maintained  if  no  assignment  had  been 
made.    Fry  v.  Rousseau,  8  McL.,  106. 

g  1260.  In  a  case  in  the  federal  courts,  where  the  jurisdiction  depends  upon  the  citizenship 
of  the  parties,  if  the  suit  is  brought  on  a  non-negotiable  promissory  note  in  the  name  of  the 
payee,  against  the  maker,  and  to  the  use  of  a  third  party  to  whom  the  claim  is  assigned,  the 
nominal  plaintiff  Js  also  the  real  plaintiff,  and  if  he  is  a  citizen  of  a  different  state  from 
the  defendant  the  jurisdiction  is  maintained,  although  the  assignee  is  a  citizen  of  the  same 
state  as  the  defendant    Irvine  v,  Lowry,  14  Pet,  299  (gg  1207-1209). 

g  1261.  Aceommodatlon  Indorser.—The  restriction  in  section  11  of  the  judiciaiyact  of 
1789  applies  to  cases  where  the  assignor  was  a  mere  accommodation  indorser.  8mall  v.  King,  * 
5  McL.,  147;  Noell  v.  Mitchell,*  4  Biss.,  846. 

§  1262.  An  indorsee  of  an  Inland  bill  of  exchange  may  not  sue  the  drawer  or  acceptor 
without  averring  the  citizenship  of  the  payee.  Morgan  v.  Gay,*  19  Wall.,  81 ;  Fletcher  v. 
Turner,*  5  McL.,  468;  Rogers  v.  Linn,*  2  McL.,  126. 

g  1268.  Suit  by  Indorsee,  adding  money  eonnts.— A  Pennsylvania  corporation,  through 
its  agents  in  Boston,  sold  coal  to  a  citizen  of  Massachusetts.  The  agents  indorsed  the  note 
given  for  the  purchase  money  to  the  president  of  the  company,  a  citizen  of  New  York. 
The  latter  sued  the  purchaser  in  the  federal  court  in  Massachusetts.  There  was  a  special 
count  on  the  note  and  also  general  counts.  It  was  held  that  if  the  action  were  considered  as 
a  direct  one  by  the  corporation  on  the  original  consideration,  the  jurisdiction  would  be  clear ; 
that  the  court  could  not  consider  the  plaintiff  as  prosecuting  to  recover  the  note  on  the 
special  count  as  indorsee,  since  the  count  did  not  contain  the  necessary  jurisdictional  aver- 
ment that  the  note  could  originally  have  been  sued  on  in  that  court  without  the  assignment ; 
but  that  he  might  recover  on  the  count  for  money  had  and  received,  and  not  for  the  original 
consideration,  using  the  note  as  evidence,  the  jurisdiction  being  sustainable  if  the  corporation 
had  sued  on  the  note.    Heckscher  v,  Binney,*  3  Woodb.  &  M.,  883. 

g  1264.  Suits  between  indorsers.— The  federal  courts  have  jurisdiction  of  a  suit  on  a 
promissory  note  by  an  indorsee  against  an  indorser,  if  they  are  citizens  of  different  states, 
although  the  indorser  may  not  be  able  to  sue  the  maker  in  the  same  court  because  they  are 
both  citizens  of  the  same  state.    Evans  v.  Gee,  11  Pet.,  68  (Bills  and  Notes,  i^^  1178-82). 

§  1266*  An  indorsee  may  sue  an  indorser  in  the  federal  court  if  they  are  citizens  of  differ- 
ent states,  though  the  maker  and  indorser  were  citizens  of  the  same  state.  Cod  wise  v,  Qlea- 
son,*  8  Day  (Conn.),  8. 
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§  1266.  A  suit  by  a  first  indorser  of  a  promissory  note  against  a  second  indorser,  upon  a 
collateral  promise  to  share  any  loss  upon  the  note,  may  be  maintained,  although  the  payee 
and  the  defendant  are  citizens  of  the  same  stat«.  Phillips  v.  Preston,  5  How.,  290  (Bills 
AND  Notes,  §§  603-607). 

§  1267.  In  a  suit  in  a  federal  court  by  an  indorsee  against  his  indorser,  the  citizenship  of 
the  drawer  is  immaterial.  Young  v.  Bryan,*  6  Wheat.,  146;  Gaylord  v.  Johnson,*  5  McL., 
448;  Coffee  v.  Planters'  Bank,*  13  How.,  183. 

§  126S.  Mortgage.— Under  statute  of  1875,  chapter  137,  section  1,  the  federal  courts  have 
jurisdiction  of  a  real  action  for  the  possession  of  land  brought  by  the  assignee  of  a  note  and 
mortgage,  even  though  the  assignor  is  a  citizen  of  the  same  stttte  as  the  defendant,  for  the 
proceeding  is  not  one  **  founded  on  contract  in  favor  of  an  assignee. **  Whiting  r.  Wellington, 
10  Fed.  R.,  815. 

g  1269.  The  restriction  in  section  U  of  the  judiciary  act  does  not  prohibit  the  jurisdiction 
of  the  circuit  court  in  a  bill  to  foreclose  a  mortgage,  filed  by  the  assignee  of  the  mortgage. 
Dundas  v.  Bowler,*  8  McL.,  204. 

g  1270.  Sernble,  that,  under  the  judiciary  act  of  1789,  a  circuit  court  had  no  jurisdiction  to 
foreclose  a  mortgage  at  suit  of  a  non-resident  assignee  unless  the  assignor  could  have  sued, 
although  the  note  secured  by  the  mortgage  was  payable  to  bearer.     Hill  v.  Winne,*  1  Biss.,  275. 

§  1271.  When  a  mortgagee,  a  resident  of  the  same  state  as  the  mortgagor,  transfers  the 
mortgage  by  delivery  to  a  citizen  of  another  state,  the  mortgage  not  being  a  negotiable  in- 
strument, and  the  assignor  not  being  competent  to  sue  in  the  circuit  court  of  the  United 
States,  the  assignee  cannot  sue  by  the  eleventh  section  of  the  judiciary  act  of  1789.  Mersman 
V,  Wt^rpes,  1  McC,  584  (CONV.,  §§  407,  408). 

§  1272.  Judgments.— The  statute  giving  the  circuit  court  jurisdiction  (18  U.  S.  Stat,  pt.  8, 
p.  470) declares  that  it  shall  not  have  jurisdiction  of  any  suit  founded  on  contract  in  favor  of 
an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover  thereon  if  no 
assignment  had  been  made.  Under  this  statute,  no  action  can  be  brought  in  the  circuit  court 
by  tiie  assignee  of  a  judgment  rendered  on  a  contract,  unless  the  assignor  might  have  sued, 
for  the  judgment  is  a  contract.    Walker  r.  Powers,  14  Otto,  248. 

§  1273.  When  judgment  is  obtained  by  a  citizen  of  one  state  against  a  citizen  of  another 
state  in  a  state  court,  and  assigned  to  a  citizen  of  the  same  state  as  the  plaintiff,  the  assignee 
can  sue  on  the  judgment  in  a  federal  court.     Dexter  v.  Smith,  2  Mason,  804 

§  1274.  Suit  on  Jadgment. —  Where  the  indorsee  of  a  promissory  note  sues,  not  on  the 
note,  but  on  a  judgment  already  obtained  thereon,  the  circuit  court  may  take  jurisdiction, 
althoucrh  the  original  payee  could  not  have  sued  in  that  court.    Ober  v.  Oallagher,  3  Otto,  199. 

§  1275.  When  a  chose  in  action  is  assigned,  the  assignee  cannot  sue  in  the  federal  courts, 
though  he  may  be  a  citizen  of  a  different  state  from  that  of  the  debtor,  unless  his  assignor 
was  also  a  citizen  of  another  state  than  the  debtor.     Smith  v.  Railroad  Co.,  9  Otto,  400. 

§  1276.  The  assignee  of  a  chose  in  action,  being  a  resident  of  a  different  state  from  the  de- 
fendant, can  sue  in  the  circuit  court  of  the  United  States,  unless  it  appears  affirmativoly  that 
his  assignor  was  a  citizen  of  the  same  state  as  the  defendant.  Manufacturing  Co.  v.  Bradley, 
15  Otto,  180. 

g  1277.  Citizenship  at  time  of  suit  gOTerns.— The  right  of  an  assignee  of  a  chose  in  action 
to  bring  suit  in  the  circuit  court  under  the  judiciary  act  of  1789  depends  upon  the  citizenship 
of  his  assignor  at  the  time  of  suit  brought,  and  not  at  the  time  of  contract  made.  White  u 
Leahy,*  8  Dill.,  878. 

g  1278.  An  executor  or  administrator  is  not  an  assignee,  and  may  sue  in  the  federal 
courts  if  he  is  a  citizen  of  a  different  state  from  the  defendant,  although  his  testator  or  intes- 
tate could  not  have  sued.     Mayer  v.  Foulkrod,  4  Wash. ,  353. 

§1279.  The  receiTer  of  a  bank  cannot  sue  in  the  circuit  court  of  the  United  States  on  a 
note  payable  to  the  bank  or  bearer,  if  the  promisor  and  the  payee  are  citizens  of  the  same 
state,  altliough  the  receiver  is  a  citizen  of  another  state.  The  eleventh  section  of  the  judici- 
ary act  of  1789  applies,  which  forbids  an  assignee  to  bring  an  action  in  the  federal  courts, 
unless  his  assignor  could,  and  the  receiver  is  not  a  bona  fide  holder  for  value,  but  a  trustee  for 
the  bank.     Bradford  v.  Jenks,  2  McL  ,  133. 

g  12S0.  Bj  section  1  of  act  of  congress  of  March  8,  1875,  any  assignee  may  sue  in  the 
federal  courts  without  regard  to  the  citizenship  of  his  iissigaor,  unless  the  suit  is  founded 
on  contract.  Such  assignee  must  show  that  the  suit  might  have  been  prosecuted  in  such  court 
if  no  assignment  had  be^^n  made,  except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant,  or  bills  of  exchange.     Van  B>kkelen  v.  Cook,  5  Saw.,  .191. 

§  1*281.  Conveyance  pendente  lite.r-  A  state  statute  provided  that,  when  an  action  is  begun, 
a  voluntary  transfer  of  the  claim  pendente  lite  by  tiie  plaintiff  will  not  abate  the  action,  but 
it  may  be  continued  in  his  name.  An  action  for  real  estate  having  been  brought  in  the  fed- 
eral circuit  court  by  a  citizen  of  one  state  against  a  citizen  of  another,  a  voluntary  transfer 
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of  the  plaintifTs  interest  in  the  land  was  made  by  him  to  a  citizen  of  the  same  state  as  the 
defendant  It  was  held  that  the  citizenship  of  the  vendee  was  immaterial,  he  not  being  a 
party  to  the  cause.    Elliott  v.  Teal,  5  Saw.,  100. 

^  1282.  Damage  suit  for  neglect  to  pay  not-e. —  If  suit  is  brought  in  a  federal  oourt  for 
damages  suffered  by  complainants  by  the  neglect  of  defendant  to  pay  certain  promissory  notes, 
and  not  as  assignees  of  the  notes,  there  is  no  necessity  of  showing  that  the  plaintiff's  assignor 
could  have  sued  on  the  notes,  as  suit  is  not  brought  on  the  notes.  Weems  v,  Qeorge,  13  How., 
196. 

g  1283.  Damage  suit  for  failare  to  protest  and  gire  notice.--  A  suit  brought  by  the  as- 
signee of  a  bank  on  a  claim  of  the  bank  against  another  bank  for  damages,  by  re&son  of  its 
failure  to  give  notice  of  and  protest  certain  drafts  forwarded  to  the  defendant  bank,  is  not  a 
suit  brought  *' to  recover  the  contents  of  a  chose  in  action,"  and  therefore  the  rule  that  an 
assignee  cannot  in  such  cases  sue  unless  his  assignor  might  have  sued  in  the  same  court  does 
not  apply.     Barney  v.  Globe  Bank,  5  Blatch.,  114. 

§  1284.  Salt  for  eonTejing  property  to  defeat  a  Jadgment—  A  suit  by  a  citizen  of  one 
state  against  citizens  of  another  state  for  fraudulent  conveyances  of  property,  by  which 
plaintiff  is  deprived  of  his  just  rights  as  creditor  of  one  defendant  upon  a  judgment  in  the 
state  court,  may  be  maintained  in  a  federal  court,  although  the  judgment  in  question  was  on 
a  bill  of  exchange  of  which  the  plaintiff  was  assignee,  and  therefore  under  the  prohibition 
of  the  eleventh  section  of  the  judiciary  act  of  1789,  chapter  20.   Bean  v.  Smith,  2  Mason,  2ii8. 

§  1285,  Pleading. —  When  suit  is  brought  by  an  indorsee  of  a  promissory  note  against  the 
maker,  in  a  federal  court,  and  the  pleadings  show  that  the  parties  are  citizens  of  different 
states,  if  the  declaration  is  on  a  money  count,  there  need  be  no  allegation  in  regard  to  the 
citizenship  of  the  indorser  under  whom  the  plaintiff  claims;  otherwise  if  the  declaration  sets 
out  a  special  count  on  the  note,  setting  forth  the  chain  of  indorsers.  Brown  v.  Noyes,  2 
Woodb.  &  M.,  79. 

§  1286.  Where  inability  of  assignor  to  sne  is  not  shown  by  the  record.—  Although  under 
the  eleventh  section  of  the  judiciary  act  of  1789.  an  assignee  cannot  sue  in  the  federal  courts 
unless  his  assignor  could,  yet  when  there  is  nothing  on  the  record  to  show  that  the  assignor 
could  not  sue,  a  defendant  who  has  been  defaulted  cannot  raise  that  question.  Wescott  v. 
Cole,  4  McL.,  80. 

§  1287.  While  a  federal  court  has  no  jurisdiction  of  a  suit  brought  by  an  assignee  of  a  mort- 
gage to  foreclose  it,  if  his  assignor  could  not  sue  in  a  federal  court  because  a  citizen  of  the 
same  state  as  the  mortgagor  (Judiciary  Act,  1789,  sec.  11),  yet  if  this  fact  of  the  citizenship 
of  the  assignor  does  not  appear  upon  the  record,  and  judgment  of  foreclosure  is  given,  this 
judgment  will  not  be  treated  as  a  nullity  by  the  circuit  court  in  a  collateral  proceeding. 
Farmers'  Loan  &  Trust  Co.  v,  McKinney,  6  McL.,  7. 

g  1288.  Transfer  in  order  to  give  a  right  to  sne.—  There  is  nothing  immoral  or  fraudulent 
in  a  transfer  of  real  or  personal  property  to  another  in  order  that  he  n[iay  sue  in  a  federal 
court.  Thus  where  a  father  delivered  bonds,  payable  to  bearer,  to  his  son  as  a  gift,  with  the 
understanding  that  the  son  would  sue  upon  them  in  the  United  States  circuit  court,  being  a- 
citizen  of  a  different  state  from  the  corporation  issuing  the  bonds,  it  was  held  that  there  was 
nothing  in  this  transaction  to  defeat  the  jurisdiction  of  the  court.  Newbyv,  Oregon  Central 
R.  Co.,  1  Saw.,  fl5. 

S  1289.  A  conveyance  of  land,  for  full  consideration,  made  for  the  express  purpose  of 
enabling  the  grantee  to  sue  in  a  federal  court,  is  not  any  fraud  on  the  laws  of  the  United 
States  which  will  prevent  the  grantee  from  suing  in  such  court,  and  it  seems  that  a  convey- 
ance without  consideration  will  not.     Briggs  r.  French,  2  Sumn. ,  255. 

§  1290.  When  a  party,  otherwise  competent,  acquires  a  title  for  the  express  purpose  of 
bringing  a  suit  in  the  federal  court,  and  pays  a  valuable  consideration  for  his  title,  the  mere 
fact  that  the  title  was  conveyed  to  him  expressly  to  enable  him  to  sue  in  the  federal  court  is 
not  of  itself  enough  to  defeat  the  jurisdiction.  Blackburn  v,  Selma,  M.  &  Memphis  R.  Co., 
2  Flip.,  588  (Corp.,  §§  1179-86). 

§  1291.  That  a  transfer  of  property  by  a  resident  of  the  state  to  an  alien  was  made  for 
the  purpose  of  enabling  the  transferee  to  sue  in  the  United  Stales  court,  and  was  for  a  nom- 
inal consideration,  will  not  prevent  the  transferee  from  suing  in  the  United  States  court, 
although  the  original  owner  bear  the  expenses  of  the  litigation,  unless  there  is  a  contract  on 
the  part  of  the  transferee  to  reconvey  upon  the  termination  of  the  litigation.  De  Laveaga 
V,  Williams,*  6  Saw.,  678. 

§  1292.  Trustees,  citizens  of  Pennsylvania,  held  land  to  convey  it  to  certain  persons  form- 
ing a  population  company.  One  of  these  persons,  a  citizen  of  New  York,  obtained  a  convey- 
ance of  land  in  Pennsylvania  from  the  trustees,  and  brought  suit  in  equity  against  the 
occupier  of  the  land,  a  citizen  of  Pennsylvania.    It  was  held  in  the  United  States  circuit 
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court  that  though  the  convejance  was  voluntary  it  waa  not  collusive  and  would  support  the 
jurisdiotion.    Bowne  v.  Aurbuckle,  4  DaL,  888,  n. 

§  1298.  If  a  partj  holding  land  upon  which  he  is  incompetent  to  sue  in  a  federal  court,  hy 
reason  of  his  citizenship,  transfer  the  land  to  another  with  the  sole  intention  of  avoiding  the 
restriction  in  section  11  of  the  judiciary  act,  yet  the  grantee  may  sue  if  he  took  in  good  faith, 
and  without  notice  of  fraud.    Smith  v,  Kernochen,*  7  How.,  198. 

g  1204.  If  property  be  transferred  in  order  that  the  transferee  may  sue  upon  it  in  the 
federal  court,  the  motive  will  not  defeat  the  jurisdiction,  provided  the  transaction  be  real 
and  not  merely  colorable.    Ibid. 

§  1205.  The  objection  that  a  transfer  was  merely  colorable  must  be  taken  by  plea  in  abate- 
ment, and  is  waived  by  a  plea  in  bar.    Ibid. 

g  1208.  A  conveyance  executed  in  order  to  give  plaintiff  a  right  to  sue  in  a  federal  court 
must  be  real  and  not  fictitioua    Barney  v.  Baltimore,  1  Hughes,  120. 

g  1207.  No  party  can  obtain  the  right  to  sue  In  the  federal  courts  by  a  device,  or  colorable 
transfer.    Lanning  v.  Lockett,*  10  Fed.  R,  451. 

§  1208.  The  fact  that  a  note  has  been  transferred  to  a  citizen  of  another  state,  to  give  juiia- 
diction  to  the  circuit  court,  will  not  defeat  such  jurisdiction;  but  a  mere  indorsement  with- 
out consideration  will  not  be  held  to  constitute  a  valid  transfer  for  this  purpose.  Hawley  v, 
Kepp,*  3  Flip.,  177. 

§  1200.  A  conveyance  of  land,  made  without  consideration  and  collusively,  in  order  that 
the  grantee  may,  by  reason  of  his  citizenship,  bring  a  suit  in  ejectment  in  a  federal  court, 
will  not  support  the  jurisdiction  of  the  court.    Maxfield  v.  Levy,  4  DaL,  830. 

g  1800.  AVhen  land  was  conveyed  to  a  plaintiff  in  the  United  States  circuit  court  by  a 
citizen  of  the  same  state  as  the  defendant,  without  consideration,  and  it  was  admitted  by  the 
nominal  plaintiff  that  his  name  was  used  only  for  the  accommodation  of  the  grantor,  the  con- 
veyance was  held  colorable  and  collusive,  and  not  to  give  jurisdiction.  Maxwell  v.  Levy,  2 
Dal.,  881. 

§  1801.  When  suit  is  brought  in  the  circuit  court  by  a  resident  of  the  District  of  Columbia 
against  several  defendants,  of  wiiom  some  are  residents  of  the  said  District,  and  those  de- 
fendants collusively,  in  order  to  give  jurisdiction  to  the  circuit  court,  convey  their  interest  in 
the  subject-matter  of  the  suit  to  a  citizen  of  another  state,  expecting  a  reconveyance  after 
the  decision  of  the  suit,  this  conveyance  will  not  support  the  jurisdiction.  Barney  v.  Mayor 
of  Baltimore,  1  Hughes,  122. 

§  1802.  Where  a  party  claiming  to  own  certain  land  upon  which  he  could  not  sue  in  the 
federal  court  transferred  the  land  to  another,  upon  an  agreement  that  the  latter  should  sue 
in  the  federal  court,  and  in  case  of  success  should  convey  to  the  grantor  two-thirds  of  the 
lands,  and  should  himself  pay  one-third  the  costs  of  litigation,  Jield,  that  the  transaction 
was  not  bona  fldCt  and  the  circuit  court  was  without  jurisdiction.  Jones  v.  League,*  18 
How.,  78. 

g  1808.  If,  in  order  to  give  the  district  court  jurisdiction  of  a  case,  because  the  plaintiff  is 
a  citizen  of  a  different  state  from  the  defendant,  a  citizen  of  one  state  makes  a  merely  formal 
assignment  of  a  claim  against  a  citizen  of  the  same  state,  to  a  citizen  of  another  state,  and  the 
defendant  knowingly  acquiesces  in  tlie  arrangement,  and  the  court  assumes  jurisdiction,  the 
defendant  cannot  afterwards  avoid  the  judgment  on  the  ground  of  a  fraud  practiced  on  him. 
Mattocks  V.  Baker,  2  Fed.  R.,  456. 

§  1804b  Where  a  citizen  of  one  state  conveys  land  to  a  citizen  of  another,  in  order  to  confer 
jurisdiction  of  an  action  of  ejectment  against  a  defendant  in  the  circuit  court  of  the  United 
States,  this  fact  should  be  pleaded,  if  at  all,  in  abatement;  and  if  such  conveyance  is  made 
without  any  fraudulent  intention  and  for  a  valuable  consideration,  it  will  support  the  juris- 
diction.    Morgan  v.  Curtenius,  4  McL,  867. 

§  1805.  If  a  deed  conveying  land  be  sufficient  upon  its  face,  the  objection  that  it  is  color- 
able and  intended  to  give  jurisdiction  cannot  be  taken  unless  proof  of  the  fact  be  given. 
Hotchkiss  V,  Glasgow,*  5  McU,  424. 

c.  Aliens. 

[See  CmzsNS  and  Aliens,  m.] 
f^rcmtXRY  —  Alien  may  be  plaintiff  or  defendant,  §  IdOQ.— Nationality  to  be  averred,  %  1307. 

^  1300.  The  circuit  court  has  jurisdiction  of  an  action  between  a  citizen  of  the  United 
States  and  a  foreign  subject,  whether  the  latter  be  plaintiff  or  defendant  Hinckley  «.  Byrne, 
^§  130&-11. 

§  1807.  A  plea  in  abatement  which  merely  states  that  the  defendant  is  an  alien  is  insuffi- 
cient.   It  should  disclose  the  foreign  state  of  which  he  is  a  subject.    Ibid. 

[Notes.— See  g§  1312-1327.] 
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HINCKLEY  V.  BYRNE. 
(Circuit  Court  for  CaUforuia:  Deady,  221-228.    1857.) 

Opinion  by  Deady,  J. 

Statehbnt  of  Factis. —  The  complaint  in  this  action  alleges  ^^  that  the  plaint- 
iff is  a  citizen  and  actual  resident  and  inhabitant  of  the  state  of  Massachusetts, 
United  States  of  America,"  and  *'that  each  and  all  of  the  defendants  .  .  . 
are  citizens  and  residents  of  the  state  of  California."  There  are  a  large  num- 
ber of  defendants.  A  portion  of  them  plead  in  abatement  to  the  jurisdiction 
of  the  court  One  of  them  pleads  separately,  submitting  to  the  jurisdiction, 
bot  denying  the  onster  and  possession.  A  number  of  the  defendants  do  not 
plead  at  all.  To  the  plea  in  abatement,  the  plaintiff  demurs  that  the  matters 
therein  pleaded  are  not  sufBcient  to  abate  the  action.  The  plea  avers  that  at 
the  time  of  the  commencement  of  the  action,  nor  since,  cUl  the  defendants 
were  not  citizens  of  the  state  of  California  or  of  the  United  States,  but  that 
Soo  Chung,  Hip  Hing  and  William  Kroning  are  each  and  all  aliens  and  citi- 
zens and  subjects  of  the  Empire  of  China,  except  said  Eroning,  wUo  i^  an  alien. 

§  1 308.  An  objection  that  the  court  has  no  jurisdiction  over  a  defendant  may 
he  raised  only  by  such  defendant^  except  in  cases  of  joint  liability. 

The  first  averment  in  this  plea  assumes  that  because  all  the  defendants  are 
not  citizens  of  the  state  of  California,  the  court  has  no  jurisdiction  over  any 
of  them;  and  further,  that  the  defendants  joining  in  this  plea,  who  are  citizens 
of  California,  with  one  exception,  may  make  the  objection  that  their  co-defend- 
ants are  aliens,  although  such  alien  defendants  refuse  to  join  in  the  plea  bat 
submit  to  the  jurisdiction.  For  reasons  which  will  appear  hereafter,  I  do  not 
deem  it  necessary  to  absolutely  decide  the  questions  suggested  by  this  state- 
ment of  the  plea.  But  I  think  that  the  objection  to  the  jurisdiction  of  the 
court,  that  any  of  the  defendants  has  not  the  status  as  to  citizenship  or  alienage 
to  give  the  court  jurisdiction  over  him,  can  only  be  made  by  such  defendant. 
In  an  action  ex  contractu  where  the  defendants  are  jointly  liable,  such  an  objec- 
tion when  taken  by  the  proper  defendant  would  abate  action  as  to  all,  for  it 
mast  be  maintained  as  a  whole  or  fail.  But  the  objection  is  a  personal  privilege, 
and  cannot  be  made  by  one  defendant  for  another.  This  is  an  action  ex  delicto^ 
without  even  a  community  between  the  defendants  in  the  wrong  complained 
of,  except  they  happen  to  be  within  the  exterior  lines  of  the  premises  sought 
to  be  recovered.  In  effect,  the  action  is  a  separate  one  against  each  of  them. 
The  defendants  are  entitled  to  separate  defenses  for  such  parts  of  the  property 
as  they  may  choose  to  defend  for,  and  to  have  a  separate  verdict  and  judgment 
upon  such  defense.  In  such  case  the  objection  to  the  jurisdiction  of  the  court 
on  account  of  the  stattLS  of  the  defendant  should  not  be  allowed  to  affect  the 
jurisdiction  as  to  other  defendants. 

§  1S09.  A  flea  in  abatement  that  all&f  ihe  defendants  are  not  citiaens,  etc*^ 
would  he  had  for  uncertainty. 

An  allegation  that  all  the  defendants  are  not  citizens  of  the  state  of  Califor- 
nia, even  although  all  the  defendants  joined  in  such  plea,  would  be  bad  for 
uncertainty,  because  it  would  not  apprise  the  plaintiff  which  of  such  defend- 
ants were  not  such  citizens,  so  that  he  could  be  prepared  to  support  the  con- 
troverted allegation  with  proof. 

§  1310.  The  circuit  court  has  jurisdiction  between  a  citizen  and  analien^ 
vohMher  ike  latter  be  plaintiff  or  defendant. 

But  independent  of  these  considerations,  this  demurrer  must  be  sustained. 
The  plea  is  bad  in  every  respect.     The  constitution  (art  III,  §  2}  provides 
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that  ^Tbe  jadicial  power  shall  extend  to  all  .  .  .  controversies  between 
a  state  or  the  eitiaens  thereof,  and  foreign  states^  citizens  or  subjects.'^  Section 
2  of  the  judiciary  act  (1  Slat.,  7S)  provides  that  ''The  circuit  courts  shall  have 
original  cognizance^  concurrent  with  the  courts  oi  the  several  states,  of  all  suits 
of  a  civil  nature^  at  common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceedsy  exolnsive  of  costs,  the  sum  or  value  of  $500,  and  tbe  United  States  are 
plaintiffs  or  petitioners,  or  an  alien  is  aparty^  or  tbe  suit  is  between  a  citizen 
of  tbe  state  where  the  suit  is  brought  and  a  citizen  of  another  state.''  It  has 
long  since  been  settled  that  an  action  between  aliens  cnly  cannot  be  maintained 
in  the  circuit  court.  That  the  language  of  the  judiciary  act,  giving  jurisdiction 
where  ^an  alien  is  a  party ,"  must  be  restrained  within  the  terms  of  tbe  consti- 
tution, which  only  ^  extends  the  judicial  power  '^  to  an  action  between  an  alien 
and  a  citizen  of  a  state  of  the  United  States.  When  both  plaintiff  and  defend- 
ant are  aliens,  the  judicial  power  of  the  United  Suites  does  not  extend  to  the 
case.  Ifontalet  V.  Murray,  4  Cranch,  46;  Mossman  ir.  Higginson,  4  Dal.,  12; 
Piqnignot  ^.  Tbe  Pennsylvania  R  Co.,  16  How.,  104  (§  1086,  supra). 

Bnt  the  second  part  of  this  plea  in  abatement  assumes  that,  it  the  party 
defendant  is  an  alien  or  subject  of  a  foreign  state,  the  court  has  no  jurisdiction. 
This  assumption  is  not  warranted  by  tbe  constitution  or  judiciary  act,  but  is  in 
direct  contradiction  of  both.  If  the  action  is  between  a  citizen  of  a  state  and 
the  subject  of  a  foreign  state,  the  court  has  jurisdiction.  It  is  immaterial 
which  party  is  plaintiff  or   which  defendant.    In  Jackson  v.   Tirentyman, 

2  Pet.^  V66>f  the  court  says:  ^^That,  by  the  constitution,  the  judicial  power 
was  not  extended  to  pi*ivate  suits  in  which  an  alien  is  a  party,  wiless  a  citizen 
ha  the  adwree  party/^  The  case  at  bar  conies  within  the  latter  alternatira 
Admitting  ih&  facts  as  affirmatively  stated  in  the  plea,  tbe  court  has  jurisdic- 
tion, because  the  {daintiff  is  a  citizen  of  the  state  of  Massachusetts,  and  tbe 
d^endants,  Soo  Chung,  Hip  Hing  and  Kroning,  are  subjects  of  a  foreign  state. 
The  action  is  between  them,  and  each  is  the  adversary  of  the  other.  Then, 
whether  these  drfendants  are  all  citizens  of  tbe  state  of  California,  as  alleged 
in  the  complaint,  or  a  part  of  them  are  subjects  of  a  foreign  state,  as  averred 
in  tbe  plea,  it  makes  no  difference.  The  jurisdiction  of  the  court  is  undoubted 
in  either  case. 

§  1311.  A  plea  in  abatement  is  not  sufficient  v^ioh  simply  alleges  ikat  the 
de^ndani  is  an  alien;  it  sJi&ald  disdose  the  naina  cf  the  foreign  state  of  tohick 
he  is  a  sMbjecL 

I  may  add  that,  as  a  question  of  pleading,  the  plea  is  otherwise  insuflScient 
as  to  Kroning.  It  alleges  that  be  is  an  alien.  To  allege  that  a  party  is  an 
alien  ia  not  sufficient  to  give  jurisdiction  to  the  court.    Wilson  v.  City  Bank, 

3  Snmn.,  423^  By  a  parity  of  reasoning  such  an  averment  is  not  sufficient  in  a 
plea  of  abatement  for  tbe  purpose  of  preventmg  the  jurisdiction  of  the  courts* 
The  language  of  the  constitution  is,  that  the  party  is  a  citizen  or  subject  of  a 
foreign  state.  As  a  matter  of  practice,  I  think  the  plea  ought  also  to  disclose 
the  name  of  the  particular  foreign  state  of  which  the  party  daims  to  be  a  oiti- 
aen  or  subject,  so  as  to  give  the  adverse  party  an  opportunity  to  traverse  it. 

The  demurrer  is  sustained,  with  leave  to  the  defendants  joining  in  the  plea 
in  abatement  to  answer  to  the  merits  within  five  days,  and  upon  the  payment 
of  the  costs  of  the  plea  and  demurrer. 

$1812l  Salt  vast  be  between  an  alien  and  a  eitlzen  of  a  stata— It  ib  not  Bufficiank  to 
aiTe  jurifldictioD  to  a  f edend  court  that  an  aliea  is  a  party ;  the  controversy  must  be  between 
adtiflsiQf  astateandaa  alien.    Pieatiss  v.  Brennan.*  a  Blatch.»  1^    Tha  fedoral  courts 
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have  no  jarisdiction  of  salts  between  aliens.  And  where  the  action  was  by  a  citizen  of  New 
York  against  an  alien  as  maker  of  promissory  notes  payable  to  another  alien,  and  indorsed  to 
the  plaintiff,  it  was  held  that  the  court  had  no  jurisdiction.    Montalet  v,  Murray,*  4  Cr.,  46. 

§  1818.  It  is  not  sufficient  that  one  of  the  parties  may  for  some  purposes  be  regarded  as  a 
citizen  of  the  United  States ;  he  must  be  a  citizen  of  a  state.    Montalet  v,  Murray,*  4  Cr.,  46. 

§  1814.  In  suits  in  the  federal  court,  where  the  plaintiff  is  an  alien,  the  record  should  con- 
tain averments  of  the  citizenship  of  the  defendants,  otherwise  the  court  will  not  have  juris* 
diction  of  the  case.    Jackson  v,  Twentyman,  2  Pet,  186. 

§  1815.  Where  the  plaintiff  was  a  native  of  New  York  but  domiciled  In  Canada,  and  the 
defendant  an  alien,  it  was  held  that  the  court  had  no  jurisdiction ;  because  in  order  to  give 
it  jurisdiction  between  individuals  the  suit  must  be  one  in  which  a  citizen  of  a  state  and  an 
alien  are  parties.    Prentiss  v.  Brennan,*  2  Blatch.,  162. 

§  1818.  If  a  plaintiff  alleges  himself  to  be  an  alien  and  the  defendant  a  citizen  of  a  state, 
it  is  a  good  plea  if  the  defendant  alleges  both  to  be  aliens.    Donaldson  v.  Hazen,  Hemp., 

§  1817.  Averment  of  alienage. — Where  alienage  of  one  of  the  parties  is  relied  upon  to 
confer  jurisdiction,  it  mitst  be  alleged  expressly ;  it  will  not  be  inferred  from  facts  stated  or 
that  the  party  is  a  subject  of  a  foreign  power.    Michaelson  v,  Dunison,*  8  Day  (Conn.),  294. 

§  1818.  Joinder  of  another  alien  as  defendant-— When  a  suit  in  equity  is  brought  in  the 
United  States  circuit  court  by  an  alien  against  a  citizen  of  the  United  States,  the  joinder  of 
another  alien  as  defendant,  particularly  if  he  is  not  a  material  party  to  the  bill,  will  not  affect 
the  jurisdiction  of  the  court.    Rateau  v.  Bernard,  8  Blatch.,  248. 

§  1819.  Salt  for  use  of  alien. —  In  a  suit  against  a  citizen  of  Virginia,  where  the  plaintiffs 
were  nominally  the  justices  of  the  peace  for  a  county  of  the  same  state,  but  the  suit  was 
solely  for  the  use  of  an  alien,  held,  the  circuit  court  had  jurisdiction.  Browne  v.  Strode,* 
6Cr.,  808. 

§  1320.  Intention  to  become  a  citizen. —  Semble,  that  a  foreign  subject  cannot  divest  him- 
self of  his  character  as  an  alien,  for  judicial  purposes,  by  declaring  his  intention  of  becoming 
a  citizen.    Baird  v.  Byrne,*  8  Wall.  Jr.,  1. 

g  1821.  Where  stockholder  in  defendant  corporation  Is  also  an  alien.— If  suit  1b  brought 
by  a  friendly  alien  in  the  circuit  court  of  the  United  States,  against  a  corporation  chartered 
l^  the  laws  of  a  state,  and  against  two  of  its  agents,  to  restrain  them  by  injunction  from  per- 
forming certain  acts,  the  objection  that  one  of  the  stockholders  of  the  corporation  is  also  a 
friendly  alien  will  not  oust  the  jurisdiction  of  the  court,  as  it  can  proceed  against  the  agents, 
though  it  could  not  against  the  company  alone.  Bonaparte  v.  Camden  &  Amboy  R.  Co., 
Bald.,  216. 

g  1822.  Claim  based  on  frand  on  revenne.— A  federal  court  will  not  support  a  claim  which 
IS  based  on  a  fraud  on  the  revenue  laws,  although  the  claimant  is  an  alien,  for  if  he  imports 
Into  the  United  States  he  is  bound  to  know  the  revenue  laws.  So  where  A.  and  B.  engaged 
in  commercial  tiunsactions,  A.  being  an  alien  and  B.  a  citizen  of  the  United  States,  and  B. 
fraudulently  obtained  an  American  register  for  the  vessel  which  they  jointly  owned  and  in 
which  they  imported  their  merchandise,  thus  avoiding  payment  of  the  high  revenue  duties 
on  importations  in  foreign  vessels,  it  was  held  that  A.  could  not  sue  on  a  balance  due  him  on 
these  importations  in  a  federal  court.    Cambioso  v.  Maffet,  2  Wash.,  108. 

g  1828.  A  resident  alien,  holding  real  estate,  by  virtue  of  a  state  law,  is  entitled  to  main- 
tain a  suit  in  regard  to  it  in  the  United  States  courts.  Bonaparte  v,  Camden  &  Amboy  R. 
Ca,  Bald.,  216. 

g  1824.  A  friendly  alien  residing  in  a  state,  and  holding  land  there  by  a  special  law  of  the 
state,  may  sue  in  the  circuit  court  of  the  United  States  a  corporation  chartered  by  the  laws  of 
that  state.    Ibid. 

§  1825.  Injnnetlon  against  county  .-—If  an  alien  owns  land  in  a  state  which  is  liable  to  be 
taxed  to  raise  money  to  pay  the  interest  on  bonds  to  be  issued  by  the  county  in  which  the  land 
Is  situated,  to  assist  a  railroad  company,  and  the  amount  of  the  interest  exceeds  $500,  the  alien 
may  bring  a  suit,  so  far  as  jurisdiction  is  concerned,  in  the  United  States  circuit  court,  to 
enjoin  the  county  from  issuing  the  bonds.    Gk>edgen  v.  Manitowoc  County,  2  Biss.,  830. 

S  1826.  Foreign  soTerelgn.-—  A  suit  in  our  courts  by  a  foreign  sovereign  is  not  abated  by  a 
change  in  the  person  of  the  sovereign,  as  here  by  the  deposition  of  Napoleon  III;  but  the 
next  successor,  recognized  by  our  government,  is  competent  to  carry  on  the  suit  and  receive 
the  fruits  of  it,  and  the  court  has  authority  to  permit  any  necessary  change  of  names.  The 
Sapphire,  11  Wall.,  IM. 

g  1827.  A  foreign  sovereign,  as  well  as  any  other  foreign  person,  who  has  a  demand  of  a 
civil  nature  against  any  person  here  may  prosecute  it  in  our  courts.    Ibid, 
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d.  Oorporations. 

[Bee  CoEPOBAnoini.] 

SmuiASY -^  CitizeMhip  of  eorporaUyt%  §g  1828-81.— CorporaKoTi,  how  fownd;  service  upon 
agent  §S  1380-^. —  Corporation  chartered  by  two  etatee,  §g  1886-80. —  Corporation  of  one 
state  licensed  in  anotJier,  g  1840.—  Corporation  of  one  state,  however  established,  may  sue 
in  any  other,  §  1841. —  Corporation  a  person  within  act  of  1871,  ^  1342. —  Joint  stock  eotn- 
panics  similar  to  corporations,  g  1843. 

g  1828.  A  corporation  aggregate  cannot  for  jurisdictional  parpoaes  be  a  citisen,  and  hence 
the  capacity  of  a  corporation  tosne  in  the  federal  courts  depends  upon  the  citizenship  of  its 
members.  Bank  of  United  States  v.  Deveaux,  gg  1844r-45.  (Overruled  in  Louisville  R.  Oa  a 
Letson,  2  How.,  497;  g  1829,  infra.) 

g  1829.  When  a  corporation  of  one  state  is  sued  by  a  citizen  of  another,  the  fact  that  all 
of  its  members  are  not  citizens  of  the  same  state  will  not  oust  the  jurisdiction  of  the  federal 
courts.    Louisville  R.  Co.  v.  Letson,  gg  184^-50. 

g  1880.  A  corporation  created  by  and  doing  business  in  a  particular  state  is,  for  the  pur- 
poeee  of  jurisdiction  at  least,  to  be  deemed  a  citizen  of  that  state,  without  regard  to  the  citi- 
zenship of  its  corporators.    Ibid, 

g  1881.  A  suit  by  a  corporation  created  by  two  states  is  regarded  as  a  suit  in  which  citizens 
of  those  states  are  joined  as  plaintiffs,  and  the  federal  courts  have  no  jurisdiction  in  such  a 
suit  against  an  inhabitant  in  either  state.  Railroad  Co.  v.  Wheeler,  g§  1851-52.  (Qualified 
in  following  cases.) 

g  1882.  A  corporation  maybe  "found,"  within  the  meaning  of  the  judiciary  act,  in  another 
state  from  that  of  its  creation,  and  hence  the  circuit  court  may  take  jurisdiction  of  a  case 
against  a  foreign  insurance  company  which  has  in  accordance  with  a  state  statute  agreed  that 
service  upon  its  agent  should  be  considered  service  upon  itself.  Knott  v.  Insurance  Co., 
gg  1853-55. 

g  1888«  Under  a  Pennsylvania  statute  requiring  foreign  insurance  companies  doing  busi- 
ness in  that  state  to  designate  an  agent  to  accept  service  of  process,  the  circuit  court  tar 
Pennsylvania  has  jurisdiction  of  a  suit  by  a  citizen  of  tliat  state  against  a  company  upon 
whose  agent  service  was  made  in  accordance  with  the  statute,  and  it  is  not  a  sufficient  an- 
swer that  the  defendant  is  neither  an  inhabitant  of  nor  found  within  the  district  Ex  parte 
SchoUenberger,  gj^  1353-58. 

§  1884.  A  corporation  may  be  found  out  of  the  state  of  its  creation,  and  it  seems  that  a 
trading  corporation  may  be  found  for  the  purposes  of  an  action  wherever  it  has  an  established 
place  of  trade.  Hayden  v.  Androscoggin  Mills,  gg  1359-^1.  (Overruled  in  same  court  by 
Colt,  J.,  in  Boston  Electric  Co.  v.  Electric  Gas  Lighting  Co.,  1885.) 

g  1885.  The  authorities  have  gone  no  farther  than  to  hold  that  where,  by  local  law,  a  for- 
eign corporation  may  be  sued  in  the  state  courts  by  service  upon  its  agent,  the  federal  courts 
will  acquire  jurisdiction  by  a  like  service.  The  mere  fact  that  a  foreign  corporation  does 
business  within  the  district  does  not  bring  it  within  the  jurisdiction  of  the  federal  court. 
Eaton  V.  Smelting  Co.,  g§  1862-1864. 

g  1886.  Where  two  railroad  companies  chartered  by  different  states  have  been  consolidated 
under  the  laws  of  those  states,  the  corporation  so  formed  may  sue  or  be  sued  as  a  citizen  of 
one  of  those  states^  provided  liiat  its  opponent  be  a  citizen  of  any  other  state  than  that  one. 
St.  Louis  R.  Co.  V.  Indianapolis  R.  Co.,  gg  1865-68. 

g  1887.  A  corporation  formed  as  above  is  composed  of  two  distinct  entities,  and  when  suing 
as  a  citizen  of  one  state  may  join  as  a  party  defendant  the  corporation  as  a  citizen  of  the 
other.    Ibid, 

g  1888.  When  two  oorporations  of  different  states  are  consolidated  by  the  laws  of  those 
states,  the  corporation  is  for  some  purposes  a  citizen  of  each,  and  may  sue  or  be  sued  as  a  cit- 
izen of  either.    Nashua  &  Lowell  R.  Co.  v.  Boston  Sc  Lowell  R.  Ca,  g  1869. 

g  1889.  A  corporation  was  chartered  by  Indiana  and  Illinois,  the  first  act  being  passed  by 
Indiana.  Its  work  was  upon  the  river  dividing  the  two  states.  Its  directors  met  in  either 
state,  though  more  commonly  in  Indiana,  where  lived  the  president  and  a  majority  of  the  di-r 
rectors.  Held,  it  could  be  sued  in  Indiana  as  a  citizen  of  that  state,  and  probably  also  in  Illi- 
nois as  a  citizen  of  that    Culbertson  v.  Navigation  Co.,  gg  1870-78. 

g  1840.  A  Kansas  corporation  which,  under  a  general  statute  of  Missouri,  purchases  and 
operates  a  railroad  incorporated  by  and  located  in  Missouri,  does  not  thereby  become  a  oorpo- 
xation  of  that  state,  and  is  still  amenable  to  suit  in  the  federal  courts  of  that  state  as  a  for- 
eign corporation*    Williams  v.  Railway  Co.,  g  1874. 
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§  1841.  A  oorporstion  having  a  legal  existence  in  one  state,  whether  established  under  the 
laws  of  that  state  or  of  the  United  States,  may  sue  in  the  federal  courts  of  any  other  state. 
Park  Bank  v.  Nichols,  §  1875. 

§  184S.  A  corporation  is  within  the  act  of  April  30, 1871,  giving  a  right  of  action  to  any 
"person**  deprived  of  rights  or  privileges,  under  color  of  any  law  of  the  United  States. 
Fertilizing  Ca  v.  Hyde  Park,  f^g  1370-77. 

§  1843.  Joint  stock  companies,  organized  under  the  laws  of  the  different  states,  and  which 
are  practically  like  corporations,  except  in  the  lack  of  a  common  seal,  are  considered  the 
same  as  corporations,  for  jurisdictional  purposes,  and  a  suit  in  the  name  of  the  president  of 
finch  a  company  oiganized  in  New  York,  agisdnst  a  defendant,  a  citizen  of  Indiana,  may  be 
maintained  in  the  federal  court,  although  some  of  the  stockholders  are  citizens  of  the  latter 
state.    Fargo  v.  Bailway  Co.,  gg  1878-79. 

[NOTE&— See  §g  1880-1487.] 

BANE  OF  THE  UNITED  STATES  v.  DEVEAUX. 
(5  Cranch,  61-Ua.    1809.) 

Ebbob  to  IT.  S.  Circuit  Court,  District  of  Georgia. 

Statement  ot  Facts. — Plea  to  the  jurisdiction,  on  the  gronnd  that  a  corpo- 
ration is  not  competent  to  sue  in  the  circuit  court  of  the  United  States.  De- 
murrer to  the  plea,  and  judgment  for  the  defendants.  The  action  was  brought 
by  the  president,  directors  and  company  of  the  Bank  of  the  United  States,  and 
there  was  an  averment  that  the  plaintiffs  were  citizens  of  Pennsylvania,  and 
that  the  defendants  were  citizens  of  Georgia. 

Opinion  by  Mabshall,  C.  J. 

Two  points  have  been  made  in  this  cause: 

1.  That  a  corporation,  composed  of  citizens  of  one  state,  may  sue  a  citizen 
of  another  state  in  the  federal  courts. 

2.  That  a  right  to  sue  in  those  courts  is  conferred  on  this  bank  by  the  law 
which  incorporates  it.    The  last  point  will  be  first  considered. 

§  1344*  The  act  of  incorporation  of  the  Bank  of  ike  United  States  conferred 
no  right  on  Vie  hank  to  eue  in  the  federal  courts. 

The  judicial  power  of  the  United  States,  as  defined  in  the  constitution,  is 
dependent:  1st.  On  the  nature  of  the  case;  and  2d.  On  the  character  of  th^ 
parties.  By  the  judicial  act  (1  Stats,  at  Large,  78)  the  jurisdiction  of  the  cir- 
cuit courts  is  extended  to  cases  where  the  constitutional  right  to  plead  and  be 
impleaded,  in  the  courts  of  the  Union,  depends  on  the  character  of  the  parties; 
but  where  that  right  depends  on  the  nature  of  the  case,  the  circuit  courts  de- 
rive no  jurisdiction  from  that  act,  except  in  the  single  case  of  a  controversy 
between  citizens  of  the  same  state,  claiming  lands  under  grants  from  different 
states.  Unless,  then,  jurisdiction  over  this  cause  has  been  given  to  the  circuit 
court  by  some  other  than  the  judicial  act,  the  Bank  of  the  United  States  had 
Bot  a  right  to  sue  in  that  court,  upon  the  principle  that  the  case  arises  under  a 
law  of  the  United  States. 

T^e  plaintiffs  contend  that  the  incorporating  act  confers  this  jurisdiction. 
That  act  creates  the  corporation,  gives  it  a  capacity  to  make  contracts  and  to 
acquire  property,  and  enables  it  ^'  to  sue  and  be  sued,  plead  and  be  impleaded,  an- 
swer and  be  answered,  defend  and  be  defended,  in  courts  of  record,  or  any 
other  place  whatsoever.'^  This  power,  if  not  incident  to  a  corporation,  is  con- 
ferred by  every  incorporating  act,  and  is  not  understood  to  enlarge  the  jurisdic- 
tion of  any  particular  court,  but  to  give  a  capacity  to  the  corporation  to  appear, 
as  a  corporation,  in  any  court  which  would,  by  law,  have  cognizKnce  of  the 
cause,  if  brought  by  individuals.    If  jurisdiction  is  given  by  this  clause  to  the 
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federal  courts,  it  is  equally  given  to  all  courts  having  original  jurisdiction,  and 
for  all  sums,  however  small  they  may  be. 

But  the  ninth  article  of  the  seventh  section  of  the  act  (1  Stats,  at  Large,  194) 
furnishes  a  conclusive  argument  against  the  construction  for  which  the  plaint- 
iffs contend.  That  section  subjects  the  president  and  directors,  in  their  indi- 
vidual capacity,  to  the  suit  of  any  person  aggrieved  by  their  putting  into 
circulation  more  notes  than  is  permitted  by  law,  and  expressly  authorizes  the 
bringing  of  that  action  in  the  federal  or  state  courts.  This  evinces  the  opinion 
of  congress  that  the  right  to  sue  does  not  imply  a  right  to  sne  in  the  courts  of 
the  Union,  unless  it  be  expressed.  This  idea  is  strengthened  also  by  the  law 
respecting  patent  rights.  The  law  expressly  recognizes  the  right  of  the  pat- 
entee to  sue  in  the  circuit  courts  of  the  United  States.  The  court,  then,  is  of 
opinion  that  no  right  is  conferred  on  the  bank,  by  the  act  of  incorporation,  to 
sue  in  the  federal  courts. 

§  1345.  A  corporation  aggregato  cannot,  for  jurisdictional  purposes^  he  a  citi- 
zen. The  capacity  fjf  a  corporation  to  sue  in  the  federal  courts  depends  upon  the 
citizenship  of  its  members. 

2.  The  other  point  is  one  of  much  more  difficulty.  The  jurisdiction  of  this 
court  being  limited,  so  far  as  respects  the  character  of  the  parties  in  this  par- 
ticular case,  ^'  to  controversies  between  citizens  of  different  states,"  both  parties 
must  be  citizens  to  come  within  the  description.  That  invisible,  intangible  and 
artificial  being,  that  mere  legal  entity,  a  corporation  aggregate,  is  certainly  not 
a  citizen;  and,  consequently,  cannot  sue  or  be  sued  in  the  courts  of  the  United 
States,  unless  the  rights  of  the  members,  in  this  respect,  can  be  exercised  in 
their  corporate  name.  If  the  corporation  be  considered  as  a  mere  faculty,  and 
not  as  a  company  of  individuals,  who,  in  transacting  their  joint  concerns,  may 
use  a  legal  name,  they  must  be  excluded  from  the  courts  of  the  Union. 

The  duties  of  this  court,  to  exercise  jurisdiction  where  it  is  conferred,  and 
not  to  usurp  it  where  it  is  not  conferred,  are  of  equal  obligation.  The  consti- 
tution, therefore,  and  the  law  are  to  be  expounded,  without  a  leaning  the  one 
way  or  the  other,  according  to  those  general  principles  which  usually  govern 
in  the  construction  of  fundamental  or  other  laws.  A  constitution,  from  its 
nature,  deals  in  generals,  not  in  detail.  Its  framers  cannot  perceive  minute 
distinctions  which  arise  in  the  progress  of  the  nation,  and  therefore  confine  it 
to  the  establishment  of  broad  and  general  principles. 

The  judicial  department  was  introduced  into  the  American  constitution  nnder 
impressions,  and  with  views,  which  are  too  apparent  not  to  be  perceived  by  all. 
However  true  the  fact  may  be  that  the  tribunals  of  the  states  will  administer 
justice  as  impartially  as  those  of  the  nation  to  parties  of  every  description,  it 
is  not  less  true  that  the  constitution  itself  either  entertains  apprehensions  on 
this  subject  or  views  with  such  indulgence  the  possible  fears  and  apprehensions 
of  suitors,  that  it  has  established  national  tribunals  for  the  decision  of  contro- 
versies between  aliens  and  a  citizen,  or  between  citizens  of  different  states. 
Aliens,  or  citizens  of  different  states,  are  not  less  susceptible  of  these  apprehen- 
sions, nor  can  they  be  supposed  to  be  less  the  objects  of  constitutional  provis- 
ions, because  they  are  allowed  to  sue  by  a  corporate  name.  That  name,  indeed, 
cannot  be  an  alien  or  a  citizen ;  but  the  persons  whom  it  represents  may  be  the 
one  or  the  other;  and  the  controversy  is,  in  fact  and  in  law,  between  those  per- 
sons suing  in  their  corporate  character,  by  their  corporate  name,  for  a  corporate 
right,  and  the  individual  against  whom  the  suit  may  be  instituted.  Substan- 
tially and  essentially,  the  parties  in  such  a  case,  where  the  members  of  the 
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oorporation  are  aliens,  or  citizens  of  a  different  state  from  the  opposite  party, 
come  within  the  spirit  and  terms  of  the  jurisdiction  conferred  by  the  constitu- 
tion on  the  national  tribunals. 

Such  has  been  the  universal  understanding  on  the  subject.  Repeatedly  has 
this  court  decided  causes  between  a  corporation  and  an  individual  without  feel- 
ing a  doubt  respecting  its  jurisdiction.  Those  decisions  are  not  cited  as  author- 
ity; for  they  were  made  without  considering  this  particular  point;  but  they 
have  much  weight,  as  they  show  that  this  point  neither  occurred  to  the  bar  or 
the  bench;  and  that  the  common  understanding  of  intelligent  men  is  in  favor 
of  the  right  of  incorporated  aliens,  or  citizens  of  a  different  state  from  the  de- 
fendant, to  sue  in  the  national  courts.  It  is  by  a  course  of  acute,  metaphysical 
and  abstruse  reasoning,  which  has  been  most  ably  employed  on  this  occasion, 
that  this  opinion  is  shaken.  As  our  ideas  of  a  corporation,  its  privileges  and  its 
disabilities,  are  derived  entirely  from  the  English  books,  we  resort  to  them  for 
aid  in  ascertaining  its  character.  It  is  defined  as  a  mere  creature  of  the  law, 
invisible,  intangible  and  incorporeal.  Yet,  when  we  examine  the  subject 
further,  we  find  that  corporations  have  been  included  within  terms  of  de- 
scription appropriated  to  real  persons. 

The  statute  of  Henry  VIIL,  concerning  bridges  and  highways,  enacts  that 
bridges  and  highways  shall  be  made  and  repaired  by  the  *' inhabitants  of  the 
city,  shire  or  riding,"  and  that  the  justices  shall  have  power  to  tax  every  "  in- 
habitant of  such  city,"  etc.,  and  that  the  collectors  may  "distrain  every  such 
inhabitant  as  shall  be  taxed  and  refuse  payment  thereof,  in  his  lands,  goods 
and  chattels."  Under  this  statute  those  have  been  construed  inhabitants  who 
hold  lands  within  the  city  where  the  bridge  to  be  repaired  lies,  although  they 
reside  elsewhere.  Lord  Coke  says,  "  every  corporation  and  body  politic  re- 
siding in  any  county,  riding,  city  or  town  corporate,  or  having  lands  or  tene- 
ments in  any  shire,  qum  prqpriis  manibtcs  et  aumptihm  posaident  et  hahent^  are 
said  to  be  inhabitants  there,  within  the  purview  of  this  statute."  The  tax  is 
not  imposed  on  the  person,  whether  he  be  a  member  of  the  corporation  or  not, 
who  may  happen  to  reside  on  the  lands;  but  is  imposed  on  the  corporation 
itself,  and,  consequently,  this  ideal  existence  is  considered  as  an  inhabitant 
when  the  general  spirit  and  purpose  of  the  law  requires  it. 

In  the  case  of  The  King  v,  Gardner,  1  Cowp.,  79,  a  corporation  was  decided, 
by  the  court  of  king's  bench,  to  come  within  the  description  of  "occupiers  or 
inhabitants."  In  that  case  the  poor  rates,  to  which  the  lands  of  the  corpora- 
tion were  declared  to  be  liable,  were  not  assessed  to  the  actual  occupant,  for 
there  was  none,  but  to  the  corporation.  And  the  principle  established  by  the 
case  appears  to  be  that  the  poor  rates  on  vacant  ground  belonging  to  a  oorpora- 
tion may  be  assessed  to  the  corporation,  as  being  inhabitants  or  occupiers  of 
that  ground.  In  this  case  Lord  Mansfield  notices  and  overrules  an  inconsider- 
ate dictum  of  Justice  Yates,  that  a  corporation  could  not  be  an  inhabitant  or 
occupier.  These  opinions  are  not  precisely  in  point;  but  they  serve  to  show 
that  for  the  general  purposes  and  objects  of  a  law  this  invisible,  incorporeal 
creature  of  the  law  may  be  considered  as  having  corporeal  qualities. 

It  is  true  that  as  far  as  these  cases  go  they  serve  to  show  that  the  corpora- 
tion itself,  in  its  incorporeal  character,  mty  be  considered  as  an  inhabitant  or 
an  occupier;  and  the  argument  from  them  would  be  more  strong  in  favor  of 
considering  the  corporation  itself  as  endowed  for  this  special  purpose  with  the 
character  of  a  citizen,  than  to  consider  the  character  of  the  individuals  who 
compose  it  as  a  subject  which  the  court  can  inspect,  when  they  use  the  name 
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of  the  corporation  for  the  purpose  of  asserting  their  corporate  rights.  Still, 
the  cases  show  that  this  technical  definition  of  a  corporation  does  not  uniformly 
circumscribe  its  capacities,  but  that  courts  for  legitimate  purposes  will  contem- 
plate it  more  substantially.  There  is  a  case,  however,  reported  in  12  Mod., 
669,  which  is  thought  precisely  in  point.  The  corporation  of  London  brought 
a  suit  against  Wood  by  their  corporate  name,  in  the  mayor^s  court.  The  suit 
was  brought  by  the  maj'or  and  commonalty,  and  was  tried  before  the  mayor 
and  aldermen.  The  judgment  rendered  in  this  cause  was  brought  before  the 
court  of  king's  bench  and  reversed,  because  the  court  was  deprived  of  its  juris- 
diction by  the  character  of  the  individuals  who  were  mimbers  of  the  corpora- 
tion. In  that  case  the  objection  that  a  corporation  was  an  invisible,  intangible 
thing,  a  mere  incorporeal  legal  entity  in  which  the  characters  of  the  individuals 
who  composed  it  were  completely  merged,  was  urged  and  was  considered. 
The  judges  unanimously  declared  that  they  could  look  beyond  the  corporate 
name  and  notice  the  character  of  the  individual.  In  the  opinions,  which  wera 
delivered  seriatim^  several  cases  are  put  which  serve  to  illustrate  the  principle 
and  fortify  the  decision. 

The  case  of  The  Mayor  and  Oommonalty  v.  Wood  is  the  stronger  because  it 
is  on  the  point  of  jurisdiction.  It  appears  to  the  court  to  be  a  full  authority 
for  the  case  now  under  consideration.  Il  seems  not  possible  to  distinguish 
them  from  each  other.  If,  then,  the  congress  of  the  United  States  had,  in 
terms,  enacted  that  incorporated  aliens  might  sue  a  citizan,  or  that  the  incor- 
porated citizens  of  one  state  might  sue  a  citizen  of  another  state  in  the  federal 
courts  by  its  corporate  name,  this  court  would  not  have  felt  itself  justified  in 
declaring  that  such  a  law  transcended  the  constitution.  The  controversy  is 
substantially  between  afiens,  suing  by  a  corporate  name,  and  a  citizen,  or  be- 
tween citizens  of  one  state,  suing  by  a  corporate  name,  and  those  of  another 
state.  When  these  are  said  to  be  substantially  the  parties  to  the  controversy, 
the  court  does  not  mean  to  liken  it  to  the  case  of  a  trustee.  A  trustee  is  a 
real  person  capable  of  being  a  citizen  or  an  alien,  who  has  the  whole  legal 
estate  in  himself.  At  law  he  is  the  real  proprietor,  and  he  represents  himself, 
and  sues  in  bis  own  right.  But  in  this  case  the  corporate  name  represents 
persons  who  are  members  of  the  corporation. 

If  the  constitution  would  authorize  congress  to  give  the  courts  of  the  Union 
jurisdiction  in  this  case,  in  consequence  of  the  character  of  the  members  of  the 
corporation,  then  the  judicial  act  ought  to  be  construed  to  give  it.  For  the 
term  citizen  ought  to  be  understood  as  it  is  used  in  the  constitution,  and  as  it 
is  used  in  other  laws.  That  is,  to  describe  the  real  persons  who  come  into 
court,  in  this  case,  under  their  corporate  name.  That  corporations  composed 
of  citizens  are  considered  by  the  legislature  as  citizens,  under  certain  circum- 
stances, is  to  be  strongly  inferred  from  the  registering  acL  It  never  could  be 
intended  that  an  American  registered  vessel,  abandoned  to  an  insurance  com- 
pany composed  of  citizens,  should  lose  her  character  as  an  American  vessel; 
and  yet  this  would  be  the  consequence  of  declaring  that  the  members  of  the  cor- 
poration were,  to  every  intent  and  purpose,  out  of  view,  and  merged  in  the  cor- 
poration. 

The  court  feels  itself  authorized,  by  the  case  in  12  Mod.  (on  a  question  of 
jurisdiction),  to  look  to  the  character  of  the  individuals  who  compose  the  cor- 
poration, and  they  think  that  the  precedents  of  this  court,  though  they  were 
not  decisions  on  argument,  ought  not  to  be  absolutel}^  disregarded.  If  a  cor- 
poration may  sue  in  the  courts  of  the  Union,  the  court  is  of  opinion  that  the 
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averment  in  ibis  case  is  sufficient.    Being  aathorized  to  sue  in  their  corporate 
name,  they  could  make  the  averment^  and  it  must  apply  to  the  plalntififs  as 
individuals,  because  it  could  not  be  true  as  applied  to  the  corporation. 
Judgment  reversed;  plea  in  abatement  overruled,  and  cause  remanded. 

LiviNosTON,  J.y  having  an  interest  in  the  question,  gave  no  opinion. 

LOUISVILLE,  CINCINNATI  &  CHARLESTON  RAILROAD  COMPANY  v.  LETSON. 

(2  Howard,  497-^0.    1844.) 

Ebbob  to  TJ.  S.  Circuit  Oourt,  District  of  South  Oarolina. 

Statement  of  Facts. —  Letson  was  a  citizen  of  New  York.  The  defendant 
pleaded  to  the  jurisdiction  in  substance  as  follows:  1.  That  some  of  its  mem- 
bers were  citizens  of  South  Carolina,  and  others  of  North  Carolina.  2.  That 
the  state  of  South  Carolina  was  a  member  of  the  defendant  company.  3. 
That  the  Bank  of  Charleston  and  the  Charleston  Insurance  and  Trust  Com- 
pany, corporations,  were  also  members,  and  that  some  of  the  members  of  each 
were  citizens  of  New  York.  There  was  a  demurrer  to  the  plea,  which  was 
sustained,  and  the  jury  found  for  plaintiff.  This  writ  is  prosecuted  to  review 
the  decision  on  the  demurrer. 

Opinion  by  Mr.  Justice  Wayne. 

The  jurisdiction  of  the  court  is  denied  in  this  case  upon  the  grounds  that 
two  members  of  the  corporation  sued  are  citizens  of  North  Carolina;  that  the 
state  of  South  Carolina  is  also  a  member,  and  that  two  other  corporations  in 
South  Carolina  are  members,  having  in  them  members  who  are  citizens  of  the 
same  state  with  the  defendant  in  error. 

§  1346.  The  fact  that  a  state  is  a  memher  of  a  private  corporation  does  not 
oust  th^  jurisdiction  of  the  United  States  courts  in  a  suit  against  the  corporation. 

The  objection  that  the  state  of  South  Carolina  is  a  member  cannot  be  sus- 
tained. Cases  have  been  already  decided  by  this  court  which  overrule  it.  The 
doctrine  is,  if  the  state  be  not  necessarily  a  defendant,  though  its  interest  may 
be  affected  by  the  decision,  the  courts  of  the  United  States  are  bound  to  exer- 
cise jurisdiction.  United  States  v.  Peters,  5  Cranch,  115.  In  the  case  of  The 
Bank  of  the  United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat.,  907  (§§  692, 
693,  supra\  this  court  ruled  'Hhat  when  a  government  becomes  a  partner  in  a 
trading  concern,  it  divests  itself,  so  far  as  it  concerns  the  transactions  of  that 
company,  of  its  sovereign  character,  and  takes  that  of  a  private  citizen.  In- 
stead of  communicating  to  the  company  its  privileges  and  its  prerogatives,  it 
descends  to  a  level  with  those  with  whomjt  associates  itself,  and  takes  the 
character  which  belongs  to  its  associates  and  to  the  business  which  is  to  be 
transacted.  Thus,  many  states  of  this  Union,  who  have  an  interest  in  banks, 
are  not  suable  even  in  their  own  courts,  yet  they  never  exempt  the  corporation 
from  being  sued.  The  state  of  Georgia,  by  giving  to  the  bank  the  capacity 
to  sue  and  be  sued,  voluntarily  strips  itself  of  its  sovereign  character,  so  far  ns 
respects  the  transactions  of  the  bank,  and  waives  all  the  privileges  of  that 
character."  South  Carolina  stands  in  the  same  attitude  in  the  case  before  us 
that  Georgia  did  in  the  case  in  9  Wheat.  It  is  no  objection,  then,  to  the  juris- 
diction of  the  court,  on  account  of  the  averment  in  the  plea  that  the  state  of 
South  Carolina  is  a  member  of  the  Louisville,  Cincinnati  &  Charleston  Eail- 
road  Company.  The  true  principle  is,  that  the  jurisdiction  of  the  circuit  courts 
of  the  United  States  cannot  be  decreed  or  taken  away  on  account  of  a  state 
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having  an  interest  in  a  suit,  anless  the  state  is  a  party  on  the  record.  Osbom 
V.  The  Bank  of  the  United  States,  9  Wheat,  852  (Const.,  §§  2363-87).  This 
roust  be  the  rule  under  our  system,  whether  the  jurisdiction  of  the  court  is  de- 
nied on  account  of  any  interest  which  a  state  may  have  in  the  subject-matter 
of  the  suit,  or  when  it  is  alleged  that  jurisdiction  does  not  exist  on  account  of 
the  character  of  tbe  parties. 

§  1347.  Where  a  corporation  of  one  state  is  sued  hy  a  citizen  of  another^  the 
fact  that  some  of  its  tnemlers  are  citizens  of  a  different  state  from  that  in  which 
the  suit  is  brought  wUl  not  oust  the  jurisdiction  of  the  United  Stales  courts. 

We  will  here  consider  that  averment  in  the  plea  which  alleges  that  tbe 
court  has  not  jurisdiction,  "  because  the  Louisville,  Cincinnati  &  Charleston 
Railroad  Company  is  not  a  corporation  whose  members  are  citizens  of  South 
Carolina,  but  that  some  of  the  members  of  the  said  corporation  are  citizens  of 
South  Carolina,  and  some  of  them,  namely,  John  Rutherford  and  Charles  Bar- 
ing, are  and  were,  at  the  time  of  commencing  the  said  action,  citizens  of  North 
Carolina."  The  objection  is  equivalent  to  this  proposition:  that  a  corporation 
in  a  state  cannot  be  sued  in  tbe  circuit  courts  of  the  United  States,  by  a  citizen 
of  another  state,  unless  all  the  members  of  the  corporation  are  citizens  of  the 
state  in  which  the  suit  is  brought.  The  suit,  in  this  instance,  is  brought  by  a 
citizen  of  New  York  in  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina,  which  is  the  locality  of  the  corporation  sued. 

Jurisdiction  is  denied  because  it  is  said  it  is  only  given  when  'Hhe  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state  "  (1  Stats,  at  Large,  78).  And  it  is  further  said  that  the  present  is  not 
such  a  suit,  because  two  of  the  corporators  are  citizens  of  a  third  state.  The 
point  in  this  form  has  never  before  been  under  the  consideration  of  this  court. 
We  are  not  aware  that  it  ever  occurred  in  either  of  the  circuits,  until  it  was 
made  in  this  case.  It  has  not  then  been  directly  ruled  in  any  case.  Our  in- 
quiry now  is,  what  is  the  law  upon  the  proposition  raised  by  the  pleaf  Oar 
first  remark  is,  that  the  jurisdiction  is  not  necessarily  excluded  by  the  terms 
when  *'  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought  and 
a  citizen  of  another  state,"  unless  the  word  citizen  is  used  in  the  constitution 
and  the  laws  of  the  United  States  in  a  sense  which  necessarily  excludes  a  cor- 
poration. 

A  corporation  aggregate  is  an  artificial  body  of  men,  composed  of  divers 
constituent  members  ad  instar  corporis  humwii^  the  ligaments  of  which  body 
politic,  or  artificial  body,  are  the  franchises  and  liberties  thereof,  which  bind 
and  unite  all  its  members  together,  and  in  which  the  whole  frame  and  essence 
of  the  corporation  consist.  Bac.  Abr.,  Cor.  (A.).  It  must  of  necessity  have  a 
name,  for  the  name  is,  as  it  were,  the  very  being  of  the  constitution,  the  heart 
of  their  combination,  without  which  they  could  not  perform  their  corporate  acts, 
for  it  is  nobody  to  plead  and  be  impleaded,  to  take  and  give,  until  it  hath 
gotten  a  name.  Bac.  Abr.,  Cor.  (C).  Composed  of  persons,  it  may  be  that  the 
members  are  citizens;  and  if  they  are,  though  the  corporation  can  only  plead 
and  be  impleaded  by  its  name,  or  the  name  by  which  it  may  sue  or  be  sued,  if 
a  controversy  arises  between  it  and  a  plaintiff  who  is  a  citizen  of  another  state, 
and  the  residence  of  the  corporation  is  in  the  state  in  which  the  suit  is  brought, 
is  not  the  suit  substantially  between  citizens  of  different  states,  or,  in  the  words 
of  the  act  giving  to  the  courts  jurisdiction,  **  a  suit  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state?" 

Jurisdiction,  in  one  sense,  in  cases  of  corporations,  exists  in  virtae  of  the 
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character  of  members,  and  must  be  maintained  in  the  courts  of  the  United 
States,  unless  citizens  can  exempt  themselves  from  their  constitutional  liability 
to  be  sued  in  those  courts,  by  a  citizen  of  another  state,  by  the  fact  that  the 
subject  of  controversy  between  them  has  arisen  upon  a  contract  to  which  the 
former  are  parties,  in  their  corporate  and  not  in  their  personal  character.  Con- 
stitutional rights  and  liabilities  cannot  be  so  taken  away  or  be  so  avoided.  If 
they  could  be,  the  provision  which  we  are  here  considering  could  not  compre- 
hend citizens  universally,  in  all  the  relations  of  trade,  but  only  those  citizens 
in  such  relations  of  business  as  may  arise  from  their  individual  or  partnership 
transactions. 

Let  it  then  be  admitted,  for  the  purposes  of  this  branch  of  the  argument, 
that  jurisdiction  attaches  in  cases  of  corporations,  in  consequence  of  the  citi- 
asenship  of  their  members,  and  that  foreign  corporations  may  sue  when  the 
members  are  aliens;  does  it  necessarily  follow,  because  the  citizenship  and  resi- 
dence of  the  members  give  jurisdiction  in  a  suit  at  the  instance  of  a  plaintiff 
of  another  state,  that  all  of  the  corporators  must  be  citizens  of  the  state  in  which 
the  suit  is  brought?  The  argument  in  support  of  the  affirmative  of  this  in- 
quiry is,  that  in  the  case  of  a  corporation  in  which  jurisdiction  depends  upon 
the  character  of  the  parties,  the  court  looks  beyond  the  corporation  to  the  in- 
dividuals of  which  it  is  composed,  for  the  purpose  of  ascertaining  whether  they 
have  the  requisite  character,  and  for  no  other  purpose. 

The  object  would  certainly  be  to  ascertain  the  character  of  the  parties,  but 
Qot  to  the  extent  of  excluding  all  inquiry  as  to  what  the  effect  will  be,  when 
it  has  been  ascertained  that  the  corporators  are  citizens  of  different  states  from 
that  of  the  locality  of  the  corporation,  where  by  its  charter  it  can  only  be 
sued.  Then  the  question  occurs,  if  the  corporation  be  only  suable  where  its 
locality  is,  and  those  to  whom  its  operations  are  confided  are  citizens  of  that 
state,  and  a  suit  is  brought  against  it  by  a  citizen  of  another  state,  whether,  by 
a  proper  interpretation  of  the  terms  giving  to  the  circuit  court  jurisdiction,  it 
is  not  a  suit  between  citizens  of  the  state  where  the  suit  is  brought  and  a  citi- 
zen of  another  state?  The  fact  that  the  corporators  do  live  in  different  states 
does  not  aid  the  solution  of  the  question.  The  first,  obvious  and  necessary  in- 
terpretation of  the  terms  by  which  jurisdiction  is  given  is,  that  the  suit  need 
not  be  between  citizen  and  citizen,  but  may  be  between  citizens.  Then,  do  the 
words,  *^of  the  state  where  the  suit  is  brought,"  limit  the  jurisdiction  to  a  case 
in  which  all  the  defendants  are  citizens  of  the  same  state? 

The  constitutional  grant  of  judicial  power  extends  to  controversies  ''  between 
citizens  of  different  states."  The  words  in  the  legislative  grant  of  jurisdiction, 
'^of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state,"  are 
obviously  no  more  than  equivalent  terms  to  confine  suits  in  the  circuit  courts 
to  those  which  *'are  between  citizens  of  different  states."  The  words  in  the 
constitution,  then,  are  just  as  operative  to  ascertain  and  limit  jnrisdiction  as 
the  words  in  the  statute.  It  is  true,  that  under  these  words,  "  between  citizens 
of  different  states,"  congress  may  give  the  courts  jurisdiction  between  citizens 
in  many  other  forms  than  that  in  which  it  has  been  conferred.  But  in  the  way 
it  is  given,  the  object  of  the  legislature  seems  exclusively  to  have  been  to  con- 
fer jurisdiction  upon  the  court,  strictly  in  conformity  to  the  limitation  as  it  is 
expressed  in  the  constitution,  ^^  between  citizens  of  different  states." 

A  suit,  then,  brought  by  a  citizen  of  one  state  against  a  corporation  by  its 
corporate  name,  in  the  state  of  its  locality,  by  which  it  was  created,  and  where 
its  business  is  done  by  any  of  the  corporators  who  are  chosen  to  manage  its 
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affairs,  is  a  sail,  so  far  as  jarisdiction  is  concerned,  between  citizens  of  the 
state  where  the  sait  is  brought  and  a  citizen  of  another  state.  The  corporators, 
as  individuals,  are  not  defendants  in  the  suit,  but  they  are  parties  having  an 
interest  in  the  result,  and  some  of  them  being  citizens  of  the  state  where  the 
suit  is  brought,  jurisdiction  attaches  over  the  corporation ;  nor  can  we  see  how 
it  can  be  defeated  by  some  of  the  members,  who  cannot  be  sued,  residing  in  a 
different  state.  It  may  be  said  that  the  suit  is  against  the  corporation,  and 
that  nothing  must  be  looked  at  but  the  legal  entity,  and  then  that  we  cannot 
view  the  members  except  as  an  artificial  aggregate.  This  is  so,  in  respect  to 
the  subject-matter  of  the  suit  and  the  judgment  which  may  be  rendered ;  but  if 
it  be  right  to  look  to  the  members  to  ascertain  whether  there  be  jurisdiction 
or  not,  the  want  of  appropriate  citizenship  in  some  of  them  to  sustain  jurisdic- 
tion cannot  take  it  away,  when  there  are  other  members  who  are  citizens,  with 
the  necessary  residence  to  maintain  it. 

§  1 348.  Strawhridge  v,  Ourtiss,  S  OrancK  ^67,  and  Bank  of  the  United  States 
V.  DeveauXj  6  Cranchy  Sj^  overruled. 

But  we  are  now  met  and  told  that  the  cases  of  Strawhridge  v.  Cnrtiss,  3 
Cranch,  267  (§  881,  supra),  and  that  of  The  Bank  of  the  United  States  v. 
Deveaux,  6  Cranch,  84  (§§  1344-45,  supra),  hold  a  different  doctrine.  We  do 
not  deny  that  the  language  of  those  decisions  does  justify  in  some  degree 
the  inferences  which  have  been  made  from  them,  or  that  the  effect  of  them  has 
been  to  limit  the  jurisdiction  of  the  circuit  courts  in  practice  to  the  cases  con- 
tended for  by  the  counsel  for  the  plaintiff  in  error.  The  practice  has  been, 
since  those  cases  were  decided,  that  if  there  be  two  or  more  plaintiffs  and  two 
or  more  joint  defendants,  each  of  the  plaintiffs  must  be  capable  of  suing  each 
of  the  defendants  in  the  courts  of  the  United  States  in  order  to  support  the 
jurisdiction,  and  in  cases  of  corporations  to  limit  jurisdiction  to  cases  in  which 
all  the  corporators  were  citizens  of  the  state  in  which  the  suit  is  brought.  The 
case  of  Strawhridge  v.  Curtiss  was  decided  without  argument.  That  of  the 
Bank  v.  Deveaux  after  argument  of  great  ability.  But  never  since  that  case 
has  the  question  been  presented  to  this  court,  with  the  really  distinguished 
ability  of  the  arguments  of  the  counsel  in  this,  in  no  way  surpassed  by  those 
in  the  former.  And  now  we  are  called  upon  in  the  most  imposing  way  to  give 
our  best  judgments  to  the  subject,  yielding  to  decided  cases  everythmg  that 
can  be  claimed  for  them  on  the  score  of  authority,  except  the  surrender  of  con- 
science. 

After  mature  deliberation,  we  feel  free  to  say  that  the  oases  of  Strawhridge 
V.  Curtiss,  and  that  of  The  Bank  v.  Deveaux,  were  carried  too  far,  and  that 
consequences  and  inferences  have  been  argumentatively  drawn  from  the  reason- 
ing employed  in  the  latter  which  ought  not  to  be  followed.  Indeed,  it  is  diffi- 
cult not  to  feel  that  the  case  of  The  Bank  of  the  United  States  v.  The  Planters' 
Bank  of  Georgia,  9  Wheat.,  904  (§§  295-303,  supra),  is  founded  upon  principles 
irreconcilable  with  some  of  those  on  which  the  cases  already  adverted  to  were 
founded.  The  case  of  The  Commercial  Bank  of  Vicksburgv.  Slocomb,  14  Pet, 
60,  was  most  reluctantly  decided  upon  the  mere  authority  of  those  cases.  We 
do  not  think  either  of  them  maintainable  upon  the  true  principles  of  interpre- 
tation of  the  constitution  and  the  laws  of  the  United  States.  A  corporation, 
created  by  a  state,  to  perform  its  functions  under  the  authority  of  that  state, 
and  only  suable  there,  though  it  may  have  members  out  of  the  state,  seems  to 
us  to  be  a  person,  though  an  artificial  one,  inhabiting  and  belonging  to  that 
state,  and  therefore  entitled,  for  the  purpose  of  suing  and  being  sued,  to  be 
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deemed  a  citizen  of  that  state.  We  remark,  too,  that  the  cases  of  Strawbridge 
V.  Curtiss,  and  The  Bank  v.  Deveaux,  have  never  been  satisfactory  to  the  bar, 
and  that  they  were  not,  especially  the  last,  entirely  satisfactory  to  the  coart 
that  made  them.  They  have  been  followed  always  most  reluctantly  and  with 
dissatisfaction.  Sy  no  one  was  the  correctness  of  them  more  questioned  than 
by  the  late  chief  justice  who  gave  them.  It  is  within  the  knowledge  of  several 
of  us  that  he  repeatedly  expressed  regret  that  those  decisions  had  been  made, 
adding,  whenever  the  subject  was  mentioned,  that  if  the  point  of  jurisdiction 
was  an  original  one,  the  conclusion  would  be  different.  We  think  we  may 
safely  assert  that  a  majority  of  the  members  of  this  court  have  at  all  times 
partaken  of  the  same  regret,  and  that,  whenever  a  case  has  occurred  on  the 
circuit,  involving  the  application  of  the  case  of  The  Bank  v,  Deveaux,  it  was 
yielded  to,  because  the  decision  had  been  made,  and  not  because  it  was  thought 
to  be  right.  We  have  already  said  that  the  case  of  The  Bank  of  Yicksburg 
V.  Slocomb,  14  Pet.,  60,  was  most  reluctantly  given,  upon  mere  authority.  We 
are  now  called  upon,  upon  the  authority  of  those  cases  alone,  to  go  further  in 
this  case  than  has  yet  been  dona  It  has  led  to  a  review  of  the  principles  of 
all  the  cases.  We  cannot  follow  further,  and  upon  our  maturest  deliberation 
we  do  not  think  that  the  cases  relied  upon  for  a  doctrine  contrary  to  that 
which  this  court  will  here  announce,  are  sustained  by  a  sound  and  comprehen- 
sive course  of  professional  reasoning.  Fortunately,  a  departure  from  them 
involves  no  change  in  a  rule  of  property.  Our  conclusion,  too,  if  it  shall  not 
have  universal  acquiescence,  will  be  admitted  by  all  to  be  coincident  with  the 
policy  of  the  constitution  and  the  condition  of  our  country.  It  is  coincident 
also  with  the  recent  legislation  of  congress,  as  that  is  shown  by  the  act  of  the 
28th  of  February,  1839  (5  Stats,  at  Large,  321),  in  amendment  of  the  acts  respect- 
ing the  judicial  system  of  the  United  States.  We  do  not  hesitate  to  say  that 
it  was  passed  exclusively  with  an  intent  to  rid  the  courts  of  the  decision  in  the 
case  of  Strawbridge  v.  Curtiss. 

§  1349.  The  act  of  February  28,  1839^  enlarges  the  jwiadiction  of  the  federal 
oourteas  to  parties.  The  doctrine  in  Commercial  Bank  v.  Slocomby  14  Peters^ 
60^  modified. 

.But  if  in  all  we  have  said  upon  jurisdiction  we  are  mistaken,  we  say  that  the 
act  of  28th  of  February,  1839,  enlarges  the  jurisdiction  of  the  courts,  compre- 
hends the  case  before  us,  and  embraces  the  entire  result  of  the  opinion  which 
we  shall  now  give. 

The  first  section  of  that  act  provides :  ''  That  where  in  any  suit  at  law  or  in 
equity  commenced  in  any  court  of  the  United  States,  there  shall  be  several 
defendants,  any  one  or  more  of  whom  shall  not  be  inhabitants  of  or  found 
within  the  district  where  the  suit  is  brought,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction,  and  proceed  to 
the  trial  and  adjudication  of  such  suit  between  the  parties  who  may  be  properly 
before  it;  but  the  judgment  or  decree  rendered  therein  shall  not  conclude  or 
prejudice  other  parties,  not  regularly  served  with  process,  or  not  voluntarily 
appearing  to  answer."  We  think,  as  was  said  in  the  case  of  The  Commercial 
Bank  of  Yicksburg  v.  Slocomb,  that  this  act  was  intended  to  remove  the  diffi- 
culties which  occurred  in  practice,  in  cases  both  in  law  and  equity,  under  that 
clause  in  the  eleventh  section  of  the  judiciary  act  which  declares:  ^^Tbat  no 
civil  suit  shall  be  brought  before  either  of  said  courts  against  an  inhabitant  of 
the  United  States,  by  any  original  process,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serv- 
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iag  the  writ;"  bttt  a  re-examination  of  the  entire  section  will  not  permit  us  to 
re-aflSrm  what  was  «aid  in  that  case,  that  the  act  did  not  contemplate  a  change 
in  the  jurisdiction  of  the  courts  as  it  regards  the  character  of  the  parties.  If 
the  act,  in  fact,  did  no  more  than  to  make  a  change,  by  empowering  the  courts 
to  take  cognizance  of  cases  other  than  such  as  were  permitted  in  that  clause  of 
the  eleventh  section  which  we  have  just  cited,  it  would  be  an  enlargement  of 
jurisdiction  as  to  the  character  of  parties.  The  clause  that  the  judgment 
or  decree  rendered  shall  not  conclude  or  prejudice  other  parties,  who  have  not 
been  regularly  served  with  process,  or  who  have  not  voluntarily  appeared  to 
answer,  is  an  exception,  exempting  parties  so  situated  from  the  enactment,  and 
must  be  so  strictly  applied.  It  is  definite  as  to  the  persons  of  whom  it  speaks, 
and  contains  no  particular  words,  as  a  subsequent  clause,  by  which  the  general 
words  of  the  statute  can  be  restrained.  The  general  words  embrace  every  suit 
at  law  or  in  equity,  in  which  there  shall  be  several  defendants,  ^^any  one  or 
more  of  whom  shall  not  be  inhabitants  of  or  found  within  the  district  where 
the  suit  is  brought,  or  who  shall  not  voluntarily  appear  thereto."  The  words, 
''shall  not  be  inhabitants  of,"  apply  as  well  to  corporators  as  to  persons  who 
are  not  so;  and  if,  as  corporators,  they  are  not  suable  individually,  and  cannot 
be  served  with  process,  or  voluntarily  appear  in  an  action  against  the  corpora- 
tion of  which  they  are  members,  the  conclusion  should  be  that  they  are  not 
included  in  the  exception,  but  are  within  the  general  terms  of  the  statute.  Or« 
if  they  are  viewed  as  defendants  in  the  suit,  then,  as  corporators,  they  are  reg*- 
ularly  served  with  process  in  the  only  way  the  law  permits  them  to  be  when 
the  corporation  is  sued  by  its  name. 

§  1 350.  A  corporation  created  by  and  doing  business  in  a  particular  gtcUe  is 
to  be  deemed  ts  oitisen  of  such  state,  and  may  be  sued  in  the  federal  courts  as 
such,  withotU  regard  to  the  citizenship  of  its  corporators. 

The  case  before  us  might  foe  safely  put  upon  the  foregoing  reasoning  and 
upon  the  statute,  but  hitherto  we  have  reasoned  upon  this  case  upon  the  sap- 
position  that,  in  order  to  found  the  jurisdiction  in  cases  of  corporations,  it  is 
necessary  there  should  be  an  averment  which,  if  contested,  was  to  be  supported 
by  proof  that  some  of  the  corporators  are  citizens  of  the  state  by  which  the 
corporation  was  created,  where  it  does  its  business,  or  where  it  may  be  sued. 
But  this  has  been  done  in  deference  to  the  doctrines  of  former  cases  in  this 
court  upon  which  we  have  been  commenting.  But  there  is  a  broader  ground 
upon  which  we  desire  to  be  understood,  upon  whi^  we  altogether  rest  our 
present  judgment,  although  it  might  be  maintained  upon  the  narrower  ground 
already  suggested.  It  is  that  a  corporation  created  by  and  doing  busmess  in 
a  particular  state  is  to  be  deemed,  to  all  intents  and  purposes,  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same  state,  for  the  purposes 
of  its  incorporation,  capable  of  being  treated  as  a  citiaen  of  that  state  as  much 
as  a  natural  person.  Like  a  citizen  it  makes  contract?,  and  though  in  regard  to 
what  it  may  do  in  some  particulars  it  differs  from  a  natural  person,  and  in  this 
especially,  the  manner  in  which  it  can  sue  and  be  sued,  it  is  substantially, 
within  the  meaning  of  the  law,  a  citizen  of  the  state  which  created  it  and 
where  its  business  is  done,  for  all  the  purposes  of  suing  and  being  sued.  And 
in  coming  to  this  conclusion,  as  to  the  character  of  a  corporation,  we  only 
make  a  natural  inference  from  the  language  of  this  court  upon  another  occa- 
sion, and  assert  no  new  principle.  In  the  case  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.,  636  (Const.,  §§  2099-2117),  this  court  says:  "A  corporation  is 
an  artificial  being,  invisible,  intangibU*,  and  existing  only  in  contemplation  of 
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law.  Being  the  mere  creature  of  law  it  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly  or  as  incidental  to 
Its  very  existence.  These  are  such  as  were  supposed  best  calculated  to  effect 
the  object  for  which  it  was  created.  Among  the  most  important  are  immor- 
tality, and  if  the  expression  may  be  allowed,  individuality  —  properties  by 
which  a  perpetual  succession  of  many  persons  are  considered  as.  the  same,  and 
may  act  as  a  single  individual.  They  enable  a  corporation  to  manage  its  own 
affairs,  and  to  hold  property  without  the  perplexing  intricacies,  the  hazardous 
and  endless  necessity,  of  perpetual  conveyances  for  the  purpose  of  transmitting 
it  from  hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men 
in  succession  with  these  qualities  and  capacities,  that  corporations  were  invented 
and  are  in  use.  By  these  means  a  perpetual  succession  of  individuals  are 
capable  of  acting  for  the  promotion  of  the  particular  object  like  one  immortal 
being." 

Again,  in  The  Providence  Bank  v.  Billings,  4  Pet.,  514  (Const:,  §§  2321-24)^  it 
is  said:  ^^The  great  object  of  an  incorporation  is  to  bestow  the  character  and 
properties  of  individuality  on  a  collective  and  changing  body  of  men.  This 
capacity  is  always  given  to  such  a  body.  Any  privileges  which  may  exempt 
it  from  the  burdens  common  to'  individuals  do  not  flow  necessarily  from  the 
charter,  but  must  be  expressed  in  it,  or  they  do  not  exist."  In  that  case  the 
bank  was  adjudged  to  be  liable  to  a  tax  on  its  property  as  an  individual.  Lord 
Coke  says:  ''Every  corporation  and  body  politic  residing  in  any  county,  rid- 
ing, city  or  town  corporate,  or  having  lands  or  tenements  in  any  shire,  qua 
propria  manibus  ei  sumptibus  possident  et  habent^  are  said  to  be  inhabitants 
there  within  the  purview  of  the  statute."  In  the  case  of  King  v.  Gardner,  in 
Cowp.,  79,  a  corporation  was  decided  by  the  court  of  king's  bench  to  come 
within  the  description  of  occupiers  or  inhabitants.  In  The  Bank  v.  Deveaox, 
the  case  relied  upon  most  for  the  doctrines  contended  for  by  the  plaintiff  in 
error,  it  is  said  of  a  corporation,  ^'  this  ideal  existence  is  considered  as  an  in- 
habitant when  the  general  spirit  and  purposes  of  the  law  require  it."  If  it  be 
so  for  the  purposes  of  taxation,  why  is  it  not  so  for  the  purposes  of  a  suit  in 
the  circuit  court  of  the  United  States,  when  the  plaintiff  has  the  proper  resi- 
dence? Certainly  the  spirit  and  purposes  of  the  law  require  it.  We  confess 
our  inability  to  reconcile  these  qualities  of  a  corporation  —  residence,  habitancy 
and  individuality  —  with  the  doctrine  that  a  corporation  aggregate  cannot  be  a 
citizen  for  the  purposes  of  a  suit  in  the  courts  of  the  United  States,  unless  in 
consequence  of  a  residence  of  all  the  corporators  being  of  the  state  in  which 
the  suit  is  brought.  When  the  corporation  exercises  its  powers  in  the  state 
which  chartered  it,  that  is  its  residence,  and  such  an  averment  is  sufficient  to 
give  the  circuit  courts  jurisdiction. 

Our  conclusion  makes  it  unnecessary  for  us  to  consider  that  averment  in  the 
plea  which  denies  jurisdiction  on  the  ground  that  citizens  of  the  same  state 
with  the  plaintiff  are  members  of  corporations  in  South  Carolina,  which  are 
members  of  the  Louisville,  Cincinnati  &  Charleston  Railroad  Company.     The' 
judgment  of  the  circuit  court  below  is  affirmed. 

OHIO  &  MISSISSIPPI  RAILROAD  COMPANY  v,  WHEELER 

(1  Black,  28e-29a     1861.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts.—  This  action  was  brought  in  the  circuit  court  of  the 
United  States  for  tbe  district  of  Indiana,  to  recover  $2,400,  with  ten  per  cent. 
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damages,  which  the  plaintiffs  alleged  to  be  due  for  fifty  shares  of  the  capital 
stock  of  the  company,  subscribed  by  the  defendant.  The  declaration  states 
that  the  plaintiffs  are  '^a  corporation,  created  by  the  laws  of  the  states  of 
Indiana  and  Ohio,  having  its  principal  place  of  business  in  Oincinnati,  in  the 
state  of  Ohio;  that  the  corporation  is  a  citizen  of  the  state  of  Ohio,  and  Henry 
D.  Wheeler,  the  defendant,  is  a  citizen  of  the  state  of  Indiana." 

The  defendant  pleaded  to  the  jurisdiction  of  the  court,  averring  that  he  was 
a  citizen  of  the  state  of  Indiana,  and  that  the  plaintiffs  were  a  body  politic 
and  corporate,  created,  organized  and  existing  in  the  same  state,  under  and  by 
virtue  of  an  act  of  assembly  of  the  state.  The  plaintiffs  demurred  to  this 
plea;  and  the  judges  being  opposed  in  opinion  upon  the  question  whether  their 
court  had  jurisdiction,  ordered  their  division  of  opinion  to  be  certified  to  this 
court. 

§  1351.  Review  of  authorities  upon  the  citizenship  of  corporations. 

A  brief  reference  to  oases  heretofore  decided  will  show  how  the  question 
must  be  answered.  And,  as  the  subject  was  fully  considered  and  discussed  in 
the  cases  to  which  we  are  about  to  refer,  it  is  unnecessary  to  state  here  the 
principles  and  rules  of  law  which  have  heretofore  governed  the  decisions  of 
the  court,  and  must  decide  the  question  now  before  us.  In  the  case  of  The 
Bank  of  Augusta  v.  Earle,  13  Pet.,  519  (Corp.,  §§  112^-35),  the  court  held  that 
th  e  artificial  person  or  legal  entity  known  to  the  common  law  as  a  corporation 
can  have  no  legal  existence  out  of  the  bounds  of  the  sovereignty  by  which  it 
is  created;  that  it  exists  only  in  contemplation  of  law,  and  by  force  of  law; 
and  where  that  law  ceases  to  operate,  the  corporation  can  have  no  existence. 
It  must  dwell  in  the  place  of  its  creation. 

It  had  been  decided,  in  the  case  of  The  Bank  v.  Deveaux,  5  Cr.,  61  (§§  1344^ 
45,  supra)y  long  before  the  case  of  The  Bank  of  Augusta  v.  Earle  came  before 
the  court,  that  a  corporation  is  not  a  citizen,  within  the  meaning  of  the  con- 
stitution of  the  United  States,  and  cannot  maintain  a  suit  in  a  court  of  the 
United  States  against  the  citizen  of  a  different  state  from  that  by  which  it  was 
chartered,  unless  the  persons  who  compose  the  corporate  body  are  all  citizens 
of  that  state.  But,  if  that  be  the  case,  they  may  sue  by  their  corporate  name, 
averring  the  citizenship  of  all  the  members;  and  such  a  suit  would  be  re- 
garded as  the  joint  suit  of  the  individual  persons,  united  together  in  the  cor- 
porate body,  and  acting  under  the  name  conferred  upon  them,  for  the  more 
convenient  transaction  of  business,  and  consequently  entitled  to  maintain  a 
suit  in  the  courts  of  the  United  States  against  a  citizen  of  another  state. 

This  question,  as  to  the  character  of  a  corporation,  and  the  jurisdiction  of 
the  courts  of  the  United  States,  in  cases  wherein  they  were  sued  or  brought 
suit  in  their  corporate  name,  was  again  brought  before  the  court  in  the  case  of 
The  Louisville  R  Co.  v.  Letson,  2  How.,  497  (§§  1346-50,  *t^^>m);  and  the  court 
in  that  case,  upon  full  consideration,  decided  that  where  a  corporation  is 
created  by  the  laws  of  a  state,  the  legal  presumption  is  that  its  members  are 
citizens  of  the  state  in  which  alone  the  corporate  body  has  a  legal  existence; 
and  that  a  suit  by  or  against  a  corporation,  in  its  corporate  name,  must  be 
presumed  to  be  a  suit  by  or  against  citizens  of  the  state  which  created  the  cor- 
porate body;  and  that  no  averment  or  evidence  to  the  contrary  is  admissible 
for  the  purposes  of  withdrawing  the  suit  from  the  jurisdiction  of  a  court  of  the 
United  States.  The  question,  however,  was  felt  by  this  court  to  be  one  of 
great  difficulty  and  delicacy;  and  it  was  again  argued  and  maturely  considered 
in  the  case  of  Marshall  v.  The  Baltimore  <&  Ohio  R.  Co.,  16  How.,  314  (Con- 
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TBACT8,  §§  555-62),  as  will  appear  by  the  report,  and  the  deoision  in  the  case  of 
The  Louisville  B.  Co.  v.  Letson,  reafl9rmed. 

And  again,  in  the  case  of  The  Covington  Drawbridge  Company  v.  Shepherd^ 
30  How.,  232  (§§  1088-89,  supra),  the  same  question  of  jurisdiction  was  pre- 
sented, and  the  rule  laid  down  in  the  two  last  mentioned  cases  fully  maintained. 
After  these  successive  decisions,  the  law  upon  this  subject  must  be  regarded  as 
settled ;  and  a  suit  by  or  against  a  corporation  in  its  corporate  name  as  a  suit 
by  or  against  citizens  of  the  state  which  created  it. 

§  1358.  A  suit  by  a  corporation  created  by  two  states  is  regarded  as  a  suit  in 
which  citizens  of  those  states  are  joined  as  plaintiffs^  and  the  federal  courts  have 
no  Jurisdiction  in  such  a  suit  against  an  inhabita/nt  of  either  state. 

It  follows  from  these  decisions  that  this  suit  in  the  corporate  name  is,  in 
contemplation  of  law,  the  suit  of  the  individual  persons  who  compose  it,  and 
mnst^  therefore,  be  regarded  and  treated  as  a  suit  in  which  citizens  of  Ohio 
and  Indiana  are  joined  as  plaintiffs  in  an  action  against  a  citizen  of  the  last 
mentioned  state.  Such  an  action  cannot  be  maintained  in  a  court  of  the 
United  States,  where  jurisdiction  of  the  case  depends  altogether  on  the  citizen- 
ship of  the  parties.  And,  in  such  a  suit,  it  can  make  no  difference  whether  the 
plaintiffs  sue  in  their  own  proper  names,  or  by  the  corporate  name  and  style 
by  which  they  are  described.  The  averments  in  the  declaration  would  seem 
to  imply  that  the  plaintiffs  claim  to  have  been  created  a  corporate  body,  and 
to  have  been  endued  with  the  capacities  and  faculties  it  possesses  by  the  co- 
operating legislation  of  the  two  states,  and  to  be  one  and  the  same  legal  being 
in  both  states.  If  this  were  the  case,  it  would  not  affect  the  question  of  juris- 
diction in  this  snit.  But  such  a  corporation  can  have  no  legal  existence  npon 
the  principles  of  the  common  law,  or  under  the  decision  of  this  court  in  the 
case  of  The  Bank  of  Augusta  v.  Earle,  before  referred  to. 

It  is  true  that  a  corporation  by  the  name  and  style  of  the  plaintiffs  appears 
to  have  been  chartered  by  the  states  of  Indiana  and  Ohio,  clothed  with  the 
same  capacities  and  powers,  and  intended  to  accomplish  the  same  objects,  and 
it  is  spoken  of  in  the  laws  of  the  states  as  one  corporate  body,  exercising  the 
same  powers  and  fulfilling  the  same  duties  in  both  states.  Yet  it  has  no  legal 
existence  in  either  state,  except  by  the  law  of  the  state.  And  neither  state 
could  confer  on  it  a  corporate  existence  in  the  other,  nor  add  to  or  diminish 
the  powers  to  be  there  exercised.  It  may,  indeed,  be  composed  of  and  repre- 
sent, under  the  corporate  name,  the  same  natural  persons.  But  the  legal  entity 
or  person,  which  exists  by  force  of  law,  can  have  no  existence  beyond  the 
limits  of  the  state  or  sovereignty  which  brings  it  into  life  and  endues  it  with 
its  faculties  and  powers.  The  president  and  directors  of  the  Ohio  &  Mis- 
sissippi Railroad  Company  is,  therefore,  a  distinct  and  separate  corporate  body 
in  Indiana  from  the  corporate  body  of  the  same  name  in  Ohio,  and  they  can- 
not be  joined  in  a  suit  as  one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that 
character  against  a  citizen  of  Ohio  or  Indiana  in  a  circuit  court  of  the  United 
States.  These  questions,  however,  have  been  so  fully  examined  in  the  cases 
above  referred  to,  that  further  discussion  can  hardly  be  necessary  in  deciding 
the  case  before  us.  And  we  shall  certify  to  the  circuit  court  that  it  has  no 
jurisdiction  of  the  case  on  the  facts  presented  by  the  pleadings. 
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KNOTT  V.  SOUTHERN  LIFE  INSURANCE  COMPANY. 
(Circuit  Court  for  Alabama:  2  Woods,  479-483.     1874.) 

Statement  of  Facts. —  Motion  to  dismiss  for  want  of  jarisdiction,  on  the 
ground  that  defendant,  being  a  Tennessee  corporation,  cannot  be  sued  in  the 
United  States  circuit  court  for  Alabama,  by  virtue  of  process  served  upon  its 
agent.  The  code  of  Alabama  required  that  foreign  insurance  companies  doing 
business  in  that  state  should  agree  that  process  served  upon  or  acknowledged 
by  their  agents  should  be  service  upon  the  company.  Defendant  had  so 
agreed,  but  insisted  that  the  stipulation  only  applied  to  state  courts. 

Opinion  by  Woods,  J. 

The  eleventh  section  of  the  judiciary  act  (1  Stat.,  78  and  79;  R  S.,  sec.  629) 
provides  that  the  circuit  courts  shall  have  original  cognizance  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  when  the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  and  an  alien  is  a  party,  or  the  suit 
is  between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  an- 
other state.  The  same  section  also  declares  that  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  an  inhabitant  of  the  United  States  by  any 
original  process  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serving  the  writ. 

The  first  requirement  of  the  law  just  cited  is  filled.  The  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state. 
The  plaintiff  is  averred  to  be  a  citizen  of  the  state  of  Alabama,  and  the  defend- 
ant a  citizen  of  the  state  of  Tennessee.  The  defendant  corporation  having 
been  created  by  the  state  of  Tennessee,  for  the  purposes  of  the  jurisdiction  of 
the  United  States  courts  it  must  be  regarded  as  a  citizen  of  the  state  where  it 
was  incorporated,  and  no  averment  or  proof  as  to  the  citizenship  of  its  mem- 
bers elsewhere  will  be  permitted.  This  is  a  presumption  of  law  which  is  con- 
clusive. Louisville  R  Co.  v,  Letson,  2  How.,  497  (§§  1346-50,  «t<pra) ;  Mar- 
shall V.  B.  &  O.  R  Co.,  16  How.,  329  (CoNTRAcra,  §§  555-62);  Ohio  «fe  M.  R 
Co.  V.  Wheeler,  1  Black,  297  (§§  1351-52,  supra).  Ttie  plaintiff  then  being  a 
citizen  of  the  state  where  the  suit  is  brought,  and  the  defendant  a  citizen  of 
another  state,  it  is  only  necessary,  to  give  this  court  jurisdiction  of  the  cause, 
that  the  defendant  should  be  an  inhabitant  of  or  found  within  the  district  for 
which  the  court  sits. 

The  plaintiff  claims  that  the  averments  of  the  complaint  and  the  return  of 
the  marshal  show  that  the  defendant  has  been  ''found"  within  the  southern 
district  of  Alabama.  It  is  well  settled  that  the  resident  of  another  district,  by 
an  appearance  generally,  waives  his  privilege  not  to  be  sued  out  of  the  district 
where  he  resides  or  is  found.  Irvine  v.  Lowry,  14  Pet.,  293  (§§  1207-1209, 
supra)]  Levy  v.  Fitzpatrick,  15  id.,  167  (Appeals,  §§  319-20);  Flanders  t>.  In- 
suranoe  Co.,  3  Mason,  158;  Kitchen  v.  Strawbridge,  4  Wash.,  84. 

§  1353.  A  corporate  body^  being  a  citizen  of  the  state  by  which  it  was  incor- 
porated^ cannot  migrate^  but  may  exercise  its  functions  in  another  state  upon 
terms  prescribed  by  that  state. 

But  defendant  insists  that  a  corporate  body  can  only  be  a  citizen  of  the  state 
by  which  it  was  created;  that  it  cannot  migrate;  that  it  cannot  become  an  in* 
habitant  of  another  state,  nor  can  it  be  '* found"  therein.  To  support  this 
view,  reliance  is  placed  on  the  cases  of  Bank  of  Augusta  v.  Earle,  13  Pet.,  519 
(Corp.,  §§  1123-35);  Ohio  &  M.  R  Co.  v,  Wheeler,  1  Black,  286  (§§  1351-52, 
supra).    The  doctrine  of  these  cases  has  been  modified   by  later  decisions. 
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While  it  is  settled  law,  as  already  seen,  that  a  corporation  created  by  one  state 
cannot  migrate  and  become  a  citizen  of  another  state,  yet  it  may  exercise  its 
authority  in  a  foreign  territory  upon  such  conditions  as  may  be  prescribed  by 
the  law  of  the  place.  One  of  these  conditions  may  be  that  it  shall  consent  to 
be  sued  there.  If  it  do  business  there  it  will  be  presumed  to  have  assented, 
and  will  be  bound  accordingly.  Railroad  Oo.  u  Harris,  12  Wall.,  81  (Corp., 
§§1166-74). 

In  the  case  just  cited,  the  defendant  company  was  held  to  be  a  Maryland 
corporation.  It  was  sued  in  the  circuit  court  of  the  District  of  Columbia. 
The  law  regulating  the  jurisdiction  of  that  court  (sec.  6,  act  of  February  7, 
1801 ;  2  Stat.,  106)  is  identical  with  the  second  clause  of  the  eleventh  section  of 
the  judiciary  act  of  1789  above  quoted.  It  declares  "  that  no  action  shall  be 
brought  before  said  court  by  any  original  process,  against  any  person  who  shall 
not  be  an  inhabitant  of  or  found  within  said  District  at  the  time  of  serving  the 
writ." 

§  1354.  A  corporation  may  be  *^^found^^  in  a  state  otJier  than  that  by  which 
it  was  created. 

An  act  of  congress,  approved  February  22,  1867  (14  Stat,  404),  provided 
that  foreign  corporations  doing  business  in  the  District  of  Columbia  might 
be  served  with  process  by  service  on  their  agents,  and  such  service  should 
be  efifectual  to  bring  the  corporation  before  the  court.  In  the  case  of  The 
Eailroad  Co.  v,  Harris,  service  was  made  within  the  District  of  Columbia  upon 
the  agent  of  the  Maryland  corporation,  and  the  court  held,  in  effect,  that  the 
service  was  a  good  one,  and  brought  the  defendant  into  court.  This  case  then 
settled  the  question  that  a  corporate  body  may,  in  the  language  of  the  judici- 
ary act,  be  ^*  found  "  in  a  state  other  than  that  by  whose  law  it  was  created. 
If  then  the  defendant  company  has  agreed  that  service  upon  its  agent  in  Mobile 
of  process  issued  from  the  United  States  courts  shall  be  taken  and  held  as 
service  upon  the  company,  I  think  the  defendant,  by  service  upon  Walthall, 
has  been  ^^ found"  within  this  district. 

§  1355.  The  agreement  of  a  corporation  that  process  may  be  served  on  its 
agents^  though  made  under  a  state  statute,  applies  as  well  to  federal  as  to  state 
process^  if  the  statute  is  general  in  its  terms. 

The  defendant  insists,  however,  that  its  agreement  touching  service  of  proc- 
ess only  applies  to  process  issued  from  the  state  courts.  It  seems  to  me  to  be 
a  sufficient  answer  to  this,  that  no  such  intimation  is  to  be  found  in  the  statute. 
It  is  general  in  its  terms,  and  applies  to  the  process  of  all  the  courts  held 
within  the  state.  The  statute  was  intended  for  the  protection  of  the  citizens 
of  the  state  in  their  dealings  with  foreign  insurance  companies.  It  provides 
that  they  should  place  on  record  their  appearance  in  advance,  in  any  suit  that 
may  be  brought,  whether  in  a  state  court  or  federal  court.  The  state,  by  sec* 
tion  1180  of  the  code,  has  not  attempted  to  vest  this  court  with  any  new  juris- 
diction it  did  not  possess  under  the  constitution  and  laws  of  the  United  States. 
If  the  defendant,  on  suit  brought,  had  voluntarily  appeared  in  this  court  and 
acknowledged  service  of  process,  or  waived  it,  there  can  be  no  question  that 
this  court  would  have  jurisdiction.  All  the  state  law  has  done  has  been  to 
require  that  the  defendant  should  agree,  as  a  condition  precedent  to  the  trans- 
action of  business  within  the  state,  that  upon  suit  brought,  it  should  either 
authorize  its  agent  to  acknowledge  service  of  process,  or  allow  service  to  be 
made  on  him.    There  is  no  restriction  of  this  agreement  to  process  issued  by 
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the  state  oourt,  and  in  my  judgment  it  applies  to  the  prooess  of  the  XTnited 
States  courts  as  well. 

If  these  views  be  correct,  it  follows  that  the  defendant  is  properly  in  oonrt; 
that  the  court  has  acquired  jurisdiction  of  its  person,  and  having,  as  is  conceded, 
jurisdiction  of  the  subject-matter,  it  is  authorized  to  proceed  with  the  caose  to 
final  judgment.    The  motion  to  dismiss  must  be  overruled. 

EX  PARTE  BCHOLLENBEROER. 
(6  Otto,  8(»-87a    1877.) 

PsTrnoN  for  a  mandamus. 

Opinion  by  Waitb,  0.  J. 

Statement  of  Facts. —  This  is  a  petition  for  a  writ  of  mandamrta^  reqniring 
the  judges  of  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania  to  hear  and  determine  certain  suits  brought  in  that  court  in  favor 
of  the  relators  against  a  number  of  insurance  companies  incorporated  by  the 
laws  of  other  states,  but  doing  business  in  that  state  under  a  license  granted 
pursuant  to  a  statute  regulating  that  subject.  The  circuit  court  declines  to  en- 
tertain jurisdiction  of  the  causes,  for  the  reason,  as  is  alleged,  that  the  defend- 
ant companies  were  not  ^' at  the  commencement  of  the  respective  suits,  or  at 
any  time,  inhabitants  of  or  found  in  the  said  district."  This  presents  the  only 
question  in  the  case,  as  it  is  conceded  that  the  citizenship  of  the  parties  is  such 
as  to  give  the  court  jurisdiction,  if  the  several  defendants  can  be  sued  in  the 
district  without  their  consent. 

A  statute  of  Pennsylvania  provides  that  '^no  insurance  company  not  of  this 
state,  nor  its  agents,  shall  do  business  in  this  state  until  he  has  filed  with  the 
insurance  commissioner  of  this  state  a  written  stipulation,  duly  authenticated 
by  the  company,  agreeing  that  any  legal  process  affecting  the  company  served 
on  the  insurance  commissioner,  or  the  party  designated  by  him,  or  the  agent 
specified  by  said  company  to  receive  service  of  process  for  the  said  company, 
shall  have  the  same  effect  as  if  served  personally  on  the  company  within  this 
state;  and,  if  such  company  should  cease  to  maintain  such  agent  in  this  state, 
so  designated,  such  process  may  thereafter  be  served  on  the  insurance  commis- 
sioner; but,  so  long  as  any  liability  of  the  stipulating  company  to  any  resident 
of  this  state  continues,  such  stipulation  cannot  be  revoked  or  modified,  except 
that  a  new  one  may  be  substituted,  so  as  to  require  or  dispense  with  the  service 
at  the  office  of  said  company  within  this  state,  and  that  such  service  of  process 
according  to  this  stipulation  shall  be  sufiicient  personal  service  on  the  company. 
The  term  'process'  includes  any  writ  of  summons,  subpoena  or  order  whereby 
any  action,  suit  or  proceedings  shall  be  commenced,  or  which  shall  be  issued  in 
or  upon  any  action,  suit  or  proceedings  brought  in  any  court  of  this  common- 
wealth having  jurisdiction  of  the  subject-matter."  Laws  of  Penn.,  1873,  p.  27, 
sec.  13. 

The  return  to  the  rule  to  show  cause  admits  that  all  the  defendant  com- 
panies were  doing  business  in  the  state  under  this  statute,  and  that  their  desig- 
nated agents  were  duly  served  with  process  in  each  of  the  suits.  For  the 
purposes  of  this  hearing,  the  fact  of  due  service  upon  the  agents  must  be  con- 
sidered as  established.  If  in  reality  it  is  not  so,  the  court  below  will  not  be 
precluded  by  anything  in  this  proceeding  from  inquiring  into  the  truth,  and 
acting  upon  the  facts  as  they  are  found  to  exist. 
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§  1366.  A  circuit  court  of  the  United  States  hoe  jurisdiction  over  insurathce 
companies  of  other  states  doing  business  within  its  district  under  a  stipulation 
toith  the  state  to  receive  service  of  process  there. 

The  act  of  1875,  determining  the  jurisdiction  of  the  ciroait  courts  (18  Stat., 
470),  and  which  in  this  particular  is  substantially  a  re-enactment  of  the  act  of 
1789  (1  Stat.,  79,  sec.  11),  provides  that  '^no  civil  suit  shall  be  brought  before 
either  of  said  courts  against  any  person  by  any  original  process  or  proceeding 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  such  process  or  commencing  such  pro- 
ceedings, except,"  etc. 

It  is  unnecessary  to  inquire  whether  these  several  companies  were  inhabitants 
of  the  district  The  requirements  of  the  law,  for  all  the  purposes  of  this  case, 
are  satisfied  if  they  were  found  there  at  the  time  of  the  commencement  of  the 
suits;  and  that  question,  we  think,  was  settled  in  Railroad  Oo.  v.  Harris,  12 
Wall.,  65  (CoiEP.,  §§  1166-74).  In  that  case  it  appears  that,  when  the  suit  was 
<K>mmenced,  the  statutes  defining  the  jurisdiction  of  the  courts  of  the  District 
of  Columbia  provided  that  ^'  no  action  or  suit  shall  be  brought  ...  by 
any  original  process  against  any  person  who  shall  not  be  an  inhabitant  of  or 
found  within  the  District  at  the  time  of  serving  the  writ."  2  Stat.,  106,  sec.  6. 
Afterwards,  in  1867,  the  law  was  changed  in  respect  to  foreign  corporations 
doing  business  in  the  District,  and  service  allowed  upon  the  agent  (14  Stat., 
404,  sec.  11);  but  when  the  suit  was  begun  and  the  process  served  the  old  law 
was  in  force.  The  Baltimore  &  Ohio  Railroad  Company,  a  Maryland  corpora- 
tion, was  authorized  by  congress  to  construct  and  extend  its  railroad  into  the 
District  of  Columbia.  Harris,  having  been  injured  while  traveling  as  a  pas- 
senger upon  the  railroad  outside  of  the  District,  sued  the  company  in  the 
supreme  court  of  the  District,  and  caused  the  writ  to  be  served  upon  the  presi- 
dent of  the  company  within  the  District.  The  company  objected  to  the  juris- 
diction of  the  court,  and  insisted  that  it  was  neither  an  inhabitant  of  nor 
found  within  the  District.  In  ruling  upon  this  objection,  we  held  that,  al- 
though the  company  was  a  foreign  corporation,  it  was  suable  in  the  District, 
because  it  had,  in  effect,  consented  to  be  sued  there,  in  consideration  of  its 
being  permitted  by  congress  to  exercise  therein  its  corporate  powers  and  privi- 
leges.  The  language  of  the  court,  speaking  through  Mr.  Justice  Swayne,  is: 
^^It  (a  corporation)  cannot  migrate,  but  may  exercise  its  authority  in  a  foreign 
territory  upon  such  conditions  as  may  be  prescribed  by  the  law  of  the  place. 
One  of  these  conditions  may  be  that  it  shall  consent  to  be  sued  there.  If  it 
do  business  there,  it  will  be  presumed  to  have  assented,  and  will  be  bound  ao- 
cordingly."  Then,  after  an  examination  of  the  statute  granting  the  right  to 
extend  the  road,  it  was  said  (p.  84):  ^'  We  entertain  no  doubt  that  it  made  the 
company  liable  to  suit  where  this  suit  was  brought,  in  all  respects  as  if  it  had 
been  an  independent  corporation  of  the  same  locality."  This  language  was 
-cited  with  approbation,  and  adopted  as  a  correct  exposition  of  the  law,  by  Mr. 
Justice  Field,  speaking  for  the  court,  in  Railway  Co.  v.  Whitton,  13  Wall.,  270 
{§§  585-588,  supra). 

§  1357.  Under  the  statute  of  Pennsylvania  a  circuit  court  of  the  United 
States  can  take  jurisdiction  of  suits  against  foreign  insurance  companies. 

Applying  these  principles  to  the  present  case,  there  cannot  be  any  doubt,  as 
it  seems  to  us,  of  the  jurisdiction  of  the  circuit  court  over  these  defendant 
companies.    They  have  in  express  terms,  in  consideration  of  a  grant  of  the 
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privilege  of  doing  business  within  the  state,  agreed  that  they  may  be  sued 
there;  that  is  to  say,  that  they  may  be  found  there  for  the  purposes  of  the 
service  of  process  issued  "  by  any  court  of  the  commonwealth  having  jurisdic- 
tion of  the  subject-matter."  This  was  a  condition  imposed  by  the  state  upon 
the  privilege  granted,  and  it  was  not  unreasonable.  Lafayette  Ins.  Co.  v. 
French,  18  How.,  404  (Corp.,  §§  1140-45).  It  was  insisted  in  argument  that 
the  statute  confines  the  right  of  suit  to  the  courts  of  the  state;  but  we  cannot 
so  construe  it.  There  is  nothing  to  manifest  such  an  intention;  and,  as  the 
object  of  the  legislature  evidently  was  to  relieve  the  citizens  of  Pennsylvania 
from  the  necessity  of  going  outside  of  the  state  to  seek  judicial  redress  upon 
their  contracts  made  with  foreign  insurance  companies,  it  is  but  reasonable  to 
suppose  that  they  were  entirely  at  liberty  to  select  the  court  in  the  state  having 
jurisdiction  of  the  subject-matter,  which,  in  their  judgment,  was  the  most  con- 
venient and  desirable.  As  the  company,  if  sued  in  a  state  court,  could  remove 
the  cause  to  the  circuit  court,  and  thus  compel  a  citizen  of  the  state  to  submit 
to  that  jurisdiction,  we  see  no  reason  why  the  citizen  may  not,  if  he  desires  it, 
bring  the  company  into  the  same  jurisdiction  at  the  outset.  While  the  circuit 
court  may  not  be  technically  a  court  of  the  commonwealth,  it  is  a  court  within 
it;  and  that,  as  we  think,  is  all  the  legislature  intended  to  provide  for. 

§  1358.  State  legislation  and  consent  of  parties  7nay  operate  to  give  jurisdic- 
tion to  federal  courts. 

States  cannot  by  their  legislation  confer  jurisdiction  upon  the  courts  of  the 
United  States;  neither  can  consent  of  parties  give  jurisdiction  when  the  facts  do 
not;  but  both  state  legislation  and  consent  of  parties  may  bring  about  a  state 
of  facts  which  will  authorize  the  courts  of  the  United  States  to  take  cogni- 
zance of  a  case.  JSxs  parte  McNiel,  18  Wall,  236.  Thus,  if  the  parties  to  a 
suit,  both  plaintiff  and  defendant,  are  in  fact  citizens  of  the  same  state,  an 
agreement  upon  the  record  that  they  are  citizens  of  different  states  will  not 
give  jurisdiction.  But  if  the  two  agree  that  one  shall  move  into  and  become  a 
citizen  of  another  state,  in  order  that  jurisdiction  may  be  given,  and  he  act- 
ually does  so  in  good  faith,  the  court  cannot  refuse  to  entertain  the  suit.  So, 
as  in  this  case,  if  the  legislature  of  a  state  requires  a  foreign  corporation  to 
consent  to  be  *' found"  within  its  territory,  for  the  purpose  of  the  service  of 
process  in  a  suit,  as  a  condition  to  doing  business  in  the  state,  and  the  corpora- 
tion does  so  consent,  the  fact  that  it  is  found  gives  the  jurisdiction,  notwith- 
standing the  finding  was  procured  by  consent.  The  essential  fact  is  the  finding, 
beyond  which  the  court  will  not  ordinarily  look. 

A  corporation  cannot  change  its  residence  or  its  citizenship.  It  can  have  its 
legal  home  only  at  the  place  where  it  is  located  by  or.  under  the  authority  of 
its  charter;  but  it  may  by  its  agents  transact  business  anywhere,  unless  prohib- 
ited by  its  charter  or  excluded  by  local  laws.  Under  such  circumstances,  it 
seems  clear  that  it  may,  for  the  purpose  of  securing  business,  consent  to  be 
^^  found  "  away  from  home,  for  the  purposes  of  suit,  as  to  matters  growing  out 
of  its  transactions.  The  act  of  congress  prescribing  the  place  where  a  person 
may  be  sued  is  not  one  affecting  the  general  jurisdiction  of  the  courts.  It  is 
rather  in  the  nature  of  a  personal  exemption  in  favor  of  a  defendant,  and  it  is 
one  which  he  may  waive.  If  the  citizenship  of  the  parties  is  sufficient,  a  de- 
fendant may  consent  to  be  sued  anywhere  he  pleases,  and  certainly  jurisdiction 
will  not  be  ousted  because  he  has  consented.  Here  the  defendant  companies 
have  provided  that  they  can  be  found  in  a  district  other  than  that  in  which 
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they  reside,  if  a  particular  mode  of  proceeding  is  adopted,  and  they  have  been 
so  found.  In  our  opinion,  therefore,  the  circuit  court  has  jurisdiction  of  the 
causes,  and  should  proceed  to  hear  and  decide  them. 

We  are  aware  that  the  practice  in  the  circuit  courts  generally  has  been  to 
decline  jurisdiction  in  this  class  of  suits.  Upon  an  examination  of  the  reported 
oases  in  which  this  question  has  been  decided,  we  find  that  in  almost  every  in- 
stance the  ruling  was  made  upon  the  authority  of  the  late  Mr.  Justice  Nelson, 
in  Day  u  The  Newark  India  Rubber  Manuf.  Co.,  1  Blatch.,  628  (§|  1622-25, 
infra\  and  Pomeroy  «.  The  New  York  &  New  Haven  R.  Co.,  4  id.,  120*  These 
cases  were  decided  by  that  learned  justice,  the  one  in  1850  and  the  other  in 
1857,  long  before  our  decision  in  Railroad  Co.  u  Harris,  supra^  which  was  not 
until  1870,  and  are,  as  we  think,  in  conflict  with  the  rule  we  there  estabhshed.  It 
may  also  be  remarked  that  Mr.  Justice  Nelson,  as  a  member  of  this  court,  con- 
curred in  that  decision.  Judge  Woods,  of  the  fifth  circuit,  has  already  decided 
in  favor  of  the  jurisdiction  in  Knott  v.  The  Southern  Life  Ins.  Co.,  2  Woods, 
479  (§§  1353-55,  8upra\  and  Judge  Dillon,  of  the  eighth  circuit,  declined  to 
take  it,  only  because  he  felt  himself  foreclosed  by  the  rulings  of  other  judges, 
and  especially  of  Mr.  Justice  Nelson.  Still  well  v.  The  Empire  Fire  Ins.  Co.,  4 
Gent.  L.  J.,  463. 

Writ  of  mandamxis  granted, 

HATD£N  V.  ANDROSCOGGIN  MILLS 
(CSrcttit  Court  for  Massachusetts:  1  Federal  Reporter,  93-96.    1879.) 

Statebcibnt  o7  Facts. —  Action  of  trespass  for  the  infringement  of  a  patent. 
The  defendant  was  incorporated  under  the  laws  of  Maine,  and  was  doing  busi- 
ness in  Boston.  By  the  return  of  the  marshal  it  appeared  that  he  attached  a 
chip  as  the  property  of  the  defendant,  and  delivered  a  summons  to  the  presi- 
dent of  the  company.     Motion  to  dismiss. 

Opinion  by  Lowbll,  J. 

The  important  point  of  jurisdiction  intended  to  be  raised  by  the  defendants 
cannot  be  decided  in  their  favor  upon  a  motion  to  dismiss,  because  it  is  entirely 
consistent  with  this  record  that  the  defendants  should  have  an  agent  here 
expressly  authorized  to  accept  service,  or  that  some  other  fact  should  exist 
which  would  prove  the  defendants  to  be  sabject  to  process  here  under  the 
recent  decisions.  Sach  a  motion  is  not  well  advised  for  another  reason:  that 
the  supreme  court  might,  in  one  event,  refuse  to  revise  my  action.  Toland  v. 
Sprague,  12  Pet,  300. 

As  the  point  has  been  fully  argued,  I  see  no  impropriety  in  my  giving  my 
opinion  upon  it,  taking  the  facts  to  be  as  I  understood  the  parties  to  state 
them.  Those  facts  are,  that  the  corporations  are  chartered  in  Maine,  and  have 
each  a  principal,  if  not  the  principal,  place  of  business  in  Massachusetts,  where 
most  of  the  business,  financial  and  other,  except  the  actual  manufacture,  is 
done,  and,  indeed,  from  which  the  manufacture  itself  is  directed  and  controlled. 
I  suppose  that  most  of  the  stockholders  and  officers  live  here.  I  do  not  mean 
to  say  that  this  fact  alone  would  be  very  material  The  question  is,  whether 
each  a  corporation  is  suable  here  in  a  transitory  action  begun  in  the  circuit 
court  of  the  United  States  without  an  effectual  attachment  of  property. 

§  1 359.  A  corporation  nuiy  be  found  out  of  the  state  of  ite  creation. 

The  acts  of  congress  from  the  beginning  have  prohibited  the  maintenance  of 
original  civil  suits  against  any  one  unless  he  shall  be  an  inhabitant  of,  or  be 
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found  within,  the  district  where  the  suit  is  brought.  The  foundation  of  natural 
justice  upon  which  this  practice  was  supposed  to  rest  has  been  much  weakened 
by  the  decision  that,  in  admiralty,  a  personal  action  may  be  maintained  against 
an  absent  defendant  by  attachment  of  his  goods.  Atkins  v.  Disintegrating 
Co.,  18  Wall.,  272. 

Formerly  the  circuit  courts,  following  the  high  authority  of  Mr.  Justice 
Nelson,  were  accustomed  to  hold  that  a  corporation  coald  not  be  **  found '' 
beyond  the  limits  of  the  state  or  country  by  whose  authority  it  was  chartered. 
This  rule  worked  badly,  and  especially  in  patent  cases;  for,  if  a  corporation, 
by  its  agents,  maintained  a  flagrant  breach  of  a  patent  right  within  any  judicial 
district,  there  was  no  adequate  redress  in  the  place  of  infringement;  and  if  the 
corporation  happened  to  be  chartered  in  Europe,  or  South  America,  or  Canada, 
there  was  no  adequate  redress  anywhere  within  the  United  States,  for  no  one 
will  affirm  that  the  power  to  enjoin  the  agent,  and  to  sue  him  personally  for 
damages,  will  meet  the  requirements  of  all  or  of  most  patent  oases. 

Fortunately  the  supreme  court  have  taken  a  different  view  of  the  subject,  and 
in  three  decisions  have  held,  in  the  first,  that  a  corporation  may  be  found  in 
any  place  where  it  has  exercised  its  corporate  powers  by  express  consent  of  the 
legislature,  and  in  the  second  and  third,  that  a  foreign  company,  which  is  re- 
quired by  a  general  law  of  the  state  to  appoint  an  agent  for  service  of  process, 
as  a  condition  to  its  transaction  of  business  in  the  state,  may  be  sued  in  either 
the  state  or  federal  courts.  Railroad  Oo.  v,  Hiirris,  12  Wall.,  65  (Corp., 
§§  1166-74);  Lafayette  Ins.  Oo.  v.  French,  18  How.,  404  (Corp.,  §§  1140-45); 
JSo  parte  SchoUenberger,  96  U.  S.,  369  (§§  1356-58,  supra).  Since  these  de- 
cisions were  made  two  cases  have  arisen  in  the  circuits  in  which  the  general 
laws  of  a  state  making  foreign  corporations  suable  have  been  applied  to  suits 
in  the  courts  of  the  United  States,  held  within  that  state,  without  the  appoint- 
ment of  an  agent  for  that  particular  purpose.  Williams  v.  Empire  Trans- 
portation Co.,  14  Off.  Gaz.,  523;  Wilson  Packing  Oo.  v.  Hunter,  7  Reporter, 
455. 

§  1360.  SemUe^  that  hy  Massaohusetia  law  a  foreign  corporation  having  iia 
principal  establishment  in  that  state  is  found  there^  and  amenable  to  service  upon 
its  agent. 

The  case  before  me  differs  from  any  which  has  been  decided,  in  this:  By  the 
statutes  of  Massachusetts,  as  construed  by  the  supreme  judicial  court,  aotions 
against  foreign  corporations  must  be  begun  by  effectual  attachment  of  prop- 
erty. Andrews  v.  Mich.  Cent.  R  Co.,  99  Mass.,  534.  Here  there  was  no  such 
attachment.  The  Massachusetts  law  gives  their  courts  jurisdiction  when  there 
is  an  attachment,  though  the  corporation  is  not  found  in  the  state,  having  no 
agent  or  place  of  business  there.  Under  our  statutes  an  action  cannot  be  begun 
in  that  way  in  the  federal  courts  unless  the  defendant  is  found  here.  There- 
fore if  there  had  been  an  attachment  in  this  case  the  question  would  still  re- 
main, whether  the  defendant  had  been  found  here.  Now  no  Massachusetts 
case,  that  I  have  seen,  holds  that  a  foreign  trading  corporation,  having  its  prin- 
cipal establishment  here,  is  not  found  here,  but  must  be  brought  in  by  publica- 
tion, as  in  the  case  of  a  defendant  actually  absent.  As  attachment  cannot  give 
us  jurisdiction,  so  the  want  of  it  cannot  in  my  opinion  take  it  away,  if  the  de- 
fendant is  here.  The  service  is  sufficient  in  form  by  the  law  of  this  state,  and 
would  bind  a  domestic  corporation  in  the  state  courts,  and  I  think  it  would 
likewise  suffice  for  a  foreign  corporation,  except  for  the  general  rule  requiring 
attachments  against  them,  which  cannot  affect  us. 
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§  1361.  Semble^  that  a  trading  corporation  is  personally  present  for  the 
purposes  of  wn  action  wherever  it  has  an  eatahlished  place  of  trade. 

I  think  a  trading  corporation  may  be  said  to  be  personally  present  for  the 
purposes  of  an  action  wherever  it  has  an  established  place  of  trade.  This  was 
so  decided  in  England  on  principle,  and  as  a  new  qaestion,  as  late  as  the  year 
1872.  New  by  t?.  Von  Oppen,  L.  R,  7  Q.  B.,  293.  That  was  the  case  of  the 
Colt  Patent  Arms  Company,  having  a  house  in  London  for  the  sale  of  its  man- 
ufactures. In  the  only  other  case  that  I  have  seen,  the  ticket  office  of  a  railroad 
company  was  held  not  to  be  such  a  place  of  trade  as  to  give  jurisdiction,  and 
the  court  say  that  the  question  is  one  of  fact  in  each  casa  Mackereth  v,  G-las- 
gow  R.  Co.,  L  B.,  8  Ex.,  149.  In  the  United  States  most  of  the  cases  turn 
upon  the  words  of  a  statute,  but  the  reasoning  is  often  more  general,  and  is,  I 
think,  in  substantial  accordance  with  the  law  of  England,  namely,  that  a  trad- 
ing corporation  is  of  right  suable  in  any  country  in  which  it  conducts  an  im- 
portant part  of  its  business.  Accordingly  the  tendency  of  opinion,  if  I  may 
so  call  it,  is  to  apply  general  words  concerning  corporations  to  include  foreign 
corporations  under  those  circumstances.  See  Angell  &  Ames,  Corp.,  §§  402-406 ; 
Borer,  Interstate  Law,  282. 

Upon  the  whole  I  think  I  am  authorized  to  decide  that  a  foreign  corporation 
may  be  sued  in  the  circuit  court  here  under  the  circumstances  existing  in  this 
case  as  I  understand  them ;  though  the  fact  of  attachment,  immaterial  to  our 
jurisdiction,  does  not  exist  If  the  question  should  be  brought  up  in  some  new 
form,  and  the  facts  should  prove  to  be  different,  my  decision  may  be  different. 
Motion  to  dismiss  denied. 

EATON  V.  ST.  LOUIS  SHAKSPEAR  MINING  AND  SMELTING  COMPANY. 
(Circuit  Court  for  Missouri:  2  McCrary,  862-870.     1881.) 

Statement  of  Facts. — This  case  was  heard  on  a  motion  to  dismiss  for  want 
of  jurisdiction.  The  defendant  was  an  Illinois  corporation.  Service  of  process 
was  made  upon  the  secretary  of  the  corporation  in  St.  Louis. 

§  1362.  Heview  of  authorities  upon  qtiestion  of  suits  against  foreign  corpora- 
tions^ brought  ly  service  upon  an  agent 

Opinion  by  McCbaby,  J. 

The  respondent  corporation  was  organized,  under  the  law  of  Illinois,  to  carry 
on  the  business  of  mining,  and  is  for  jurisdictional  purposes  to  be  regarded  aa 
a  citizen  of  that  state.  The  motion  to  dismiss  being  before  us  for  considera- 
tion, the  important  question  is,  whether  such  a  foreign  corporation  can  be  sued 
in  this  court  upon  the  ground  that  it  has  an  office  in  the  city  of  St.  Louis  for 
the  transaction  of  its  business,  and  upon  service  made  at  such  office  upon  its 
secretary.  We  construe  the  return  as  showing  that  service  was  made  upon  the 
secretary  at  the  office  of  the  company  in  the  city  of  St.  Louis.  The  general 
question  of  the  right  of  a  creditor  of  a  foreign  corporation  to  sue  such  corpora- 
tion in  a  federal  court  of  any  district  in  which  it  may  have  an  office,  and  an 
officer  or  agent  for  the  transaction  of  its  general  business,  has  been  considered 
in  the  following,  among  other  cases:  Railroad  Co.  v,  Harris,  12  Wall,  65  (Cobp., 
§§  116ft-74);  Ex  parte  SchoUenberger,  96  U.  S.,  369  (§§  1356-58,  supra)\  Hay- 
den  r.  Androscoggin  Mills,  1  Fed.  R,  93  (§§  1359-61,  s^ipra);  Runkle  v.  Ins. 
Co.,  2  Fed.  R.,  9;  Brownell  v.  Railroad  Co.,  3  Fed.  R,  761 ;  Williams  v.  Transp. 
Co.,  14  Oflf.  Gaz.,  523 ;  Wilson  Packing  Co.  v.  Hunter,  7  Reporter  (Boston),  455. 

Railroad  Co.  v.  Harris  was  a  suit  brought  in  the  supreme  court  of  the  Dis- 
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trict  of  Columbia  against  the  Baltimore  &  Ohio  Railroad  Oompany,  a  Mary- 
land corporation.  It  was  held  that  the  oorporation  was /bund  within  the 
District  of  Columbia.  The  act  of  congress,  upon  the  construction  of  which 
the  question  was  decided,  authorized  the  company  to  build  a  branch  road  into 
the  District  of  Columbia,  and  provided  as  follows:  ^^  And  the  said  Baltimore 
&  Ohio  Eailway  Company  are  hereby  authorized  to  exercise  the  same  powers, 
rights  and  privileges,  and  shall  be  subject  to  the  same  restrictions,  in  the  con- 
struction and  extension  of  said  lateral  road  into  and  within  said  District,  as 
they  may  exercise  or  be  subject  to  under  or  by  virtue  of  the  said  act  of  incor- 
poration, in  the  extension  and  construction  of  any  railroad  within  the  state  of 
Maryland,  and  shall  be  entitled  to  the  same  rights,  benefits  and  immunities  ia 
the  use  of  said  road,  and  in  regard  thereto,  as  are  provided  in  said  charter,  ex- 
cept the  right  to  construct  any  lateral  road  or  roads  in  said  District  from  said 
lateral  road."  It  was  held  that  under  this  act,  while  there  was  but  one  cor- 
poration in  Maryland  and  the  District  of  Columbia,  there  was  a  unity  of  own- 
ership throughout,  and  that  the  corporation  might  be  sued  in  the  District  of 
Columbia  for  injuries  done  on  its  road  outside  of  said  District. 

In  Ex  parte  SchoUenberger  the  facts  were:  That  a  foreign  corporation  was 
transacting  business  in  Pennsylvania  under  a  statute  which  provided  that  the 
company  should  file  a  written  stipulation  agreeing  that  process  issued  in  any 
suit  brought  in  any  court  of  the  commonwealth  having  jurisdiction  of  the  sub- 
ject-matter, and  served  upon  an  agent  specified  by  the  company  to  i*eceive  serv- 
ice of  process  for  it,  should  have  the  same  effect  as  if  personally  served  upon 
the  company  within  the  state.  It  was  held  in  this  case  that  a  corporation  may 
consent  to  be  sued  in  a  foreign  state  in  consideration  of  its  being  permitted  to 
carry  on  its  business  there,  and  accordingly  it  was  held  that  such  a  corporation, 
doing  business  in  Pennsylvania  under  said  statute,  was  found  there  within  the 
meaning  of  the  act  of  congress.  The  decision  is  put  distinctly  upon  the  ground 
that  the  law  of  the  state  required  foreign  corporations  to  consent  to  be  ^^ found'* 
there  as  a  condition  precedent  to  their  being  permitted  to  transact  business  in 
the  state,  and  that  the  company  in  that  case  had  so  consented.  These  are  the 
latest  adjudications  of  the  supreme  court  upon  the  subject. 

In  Hayden  v,  Androscoggin  Mills,  in  the  circuit  court  for  the  district  of 
Massachusetts,  Lowell,  C.  J.,  went  further,  and  held  that,  independently  of  any 
local  statute,  a  trading  corporation  is  of  right  suable  in  a  country  in  which  it 
transacts  an  important  part  of  its  business.  Runkle  v.  Ins.  Co.  is  m  all  respects 
like  the  case  of  Ex  parte  SchoUenberger,  and  was  decided  upon  the  anthority 
of  that  case,  and  under  a  similar  statute.  In  Wilson  Packing  Ca  v.  Hunter  it 
was  held  by  Drummond,  C.  J.,  that  a  Missouri  corporation^  owning  and  possess- 
ing a  slaughter-house  and  stock-yard  in  East  St  Louis,  Illinois,  where  beef  to 
be  canned  by  said  company  was  slaughtered  and  dressed  for  and  in  the  name 
of  the  company,  could  be  sued  in  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Illinois.  The  liability  of  such  a  corporation  to  be  sued  in 
lUinois,  it  was  held,  might  be  inferred  from  its  right  to  do  business  in  that  state, 
although  there  was  no  express  provision  of  law  authorizing  service  upon  it 
within  that  state.  In  Williams  v.  Transportation  Co.,  in  the  United  States 
circuit  court  for  the  eastern  district  of  New  Jersey,  it  was  held  that  a  foreign 
corporation,  without  charter  from  a  state,  but  transacting  business  therein,  and 
amenable  to  process  of  its  courts  in  accordance  with  local  law,  \&  found  within 
the  state  in  the  sense  of  the  judiciary  acts,  and  may  be  sued  in  the  United  States 
circuit  court. 
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§  1363.  The  extent  of  the  authorities  thuefar  is  to  hold  that  where^  by  local 
lawy  a  foreign  corporation  is  amendble  to  suit  in  the  courts  of  a  state  by  service 
upon  an  agent^  the  federal  courts  may  acquire  jurisdiction  by  a  like' service. 

It  will  be  seen  by  an  examination  of  these  and  other  cases,  that,  according 
to  the  great  weight  of  aathority,  the  most  that  can  be  claimed  in  favor  of  the 
jurisdiction  of  federal  courts  is,  that  where,  by  the  local  law,  the  foreign  cor- 
poration is  amenable  to  suit  in  the  courts  of  the  state,  service  being  made  upon 
an  agent  within  the  state,  the  federal  courts  may  be  regarded  as  courts  of  the 
state,  and  may  take  jurisdiction  upon  such  service  as  would  be  good  in  a  state 
court.  At  all  events,  we  are  unwilling  to  go  further  than  this.  We  do  not 
agree  to  the  proposition  that  the  mere  fact  that  a  foreign  corporation  does 
business  within  the  district  brings  it  within  our  jurisdiction,  in  the  absence  of 
a  local  law  which  authorizes  service  of  the  process  of  the  state  courts  upon  it. 
The  state  and  federal  courts,  upon  a  question  such  as  this,  should  be  governed 
by  the  same  rule,  to  the  end  that  citizens  litigating  their  rights  in  the  two 
forums  shall  stand  upon  an  equality. 

§  1364.  Construction  of  statutes  of  Missouri  on  the  subject  of  jurisdiction 
over  foreign  corporations. 

It  becomes  necessary,  therefore,  to  consider  the  legislation  of  this  state  upon 
the  subject.  There  is  no  statute  in  Missouri  requiring  foreign  corporations  in 
general,  transacting  business  in  this  state,  to  subject  themselves  to  the  jurisdic- 
tion of  its  courts.  The  Revised  Statutes  of  1855  contained  a  provision  as  fol- 
lows: "  Any  corporation,  incorporated  by  any  other  state  or  country,  and 
having  property  in  this  state,  shall  be  liable  to  be  sued,  and  the  property  of  the 
same  shall  be  subject  to  attachment  in  the  same  manner  as  individual  residents 
of  other  states  and  countries,  having  property,  are  now  liable  to  be  sued  and 
their  property  subject  to  attachment."  R.  8.  1855,  ch.  34,  §  22.  By  act  ap- 
proved March  14,  1859,  it  was  provided:  '^That  all  railroad  companies  who 
own  and  operate  roads  terminating  opposite  to  the  city  of  St.  Louis,  whose 
chief  ofSce  or  place  of  business  is  in  St.  Louis,  shall  be  sued  in  the  same  man- 
ner, and  no  other,  that  railroad  companies  chartered  by  the  laws  of  this  state 
are  now  sued."    Acts  1869,  p.  67. 

These  provisions  were  embodied  in  the  revision  of  1865,  oh.  22,  §  17.  By 
an  act  passed  in  1877  it  was  provided  as  follows:  "All  railroad  corporations 
that  own  or  operate  roads  terminating  opposite  to  any  point  in  this  state,  and 
which  have  offices  or  places  of  business  in  this  state,  shall  be  sued  in  the  same  ^ 
manner  as  railroad  corporations  chartered  by  this  state."  Laws  1877,  p.  369. 
Similar  statutes  have  from  time  to  time  been  enacted  with  reference  to  foreign 
insurance  companies,  but  none  in  general  terms  applying  to  all  foreign  corpora- 
tions. Another  statute,  and  the  one  chiefly  relied  on  by  complainant,  provides 
as  follows:  **  A  summons  shall  be  executed,  except  as  otherwise  provided  by 
law :  .  .  .  fourth^  where  defendant  is  a  corporation  or  joint  stock  com- 
pany, organized  under  the  laws  of  any  other  state  or  country,  and  haviog  an 
oflQce  or  doing  business  in  this  state,  by  delivering  a  copy  of  the  writ  and  peti- 
tion to  any  officer  or  agent  of  such  corporation  or  company  in  charge  of  any 
office  or  place  of  business;  or,  if  it  have  no  office  or  place  of  business,  then  to 
any  officer,  agent  or  employee  in  any  county  where  such  service  may  be  ob- 
tained." 

It  has  been  held  by  the  supreme  court  of  Missouri,  that,  under  the  above- 
mentioned  act  of  March  14,  1859,  foreign  railroad  companies  were  not  liable  to 
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be  8ned  in  the  ooorta  of  this  state  withopt  aa  attachmeDt  of  praperly,  onless 
in  the  oaae  of  a  oorapany  owning  a  railroad  terminating  opposite  the  city  of  St. 
Louis,  and  having  its  chief  office  for  the  transaption  of  its  hn3LBe83  in  that  city. 
Bobb  V.  Bailroad  Go,,  47  Mo.,  540,  and  ca3^  cited.  This  was  held  upon  the 
principle  that  a  statute  specifying  what  particular  foreign  corporations  may  be 
sued  in  this  state  necessarily  excludes  suits  i^inst  such  a9  ave  nob  included 
within  the  terms  of  the  law.  The  later  act  enlarges  the  right  of  suit  by  ex- 
tending it  to  railroad  companies  having  lines  of  road  terminating  apposite  to 
any  point  in  iM»  state^  and  which  have  an  office  or  place  of  business  in  this 
state,  whether  it  be  its  chief  office  or  not ;  but  it  still  applies  only  to  railroad 
corporations. 

It  is  thijis  seen  that  the  action  in  the  present  case  could  not  be  maintained  in 
a  state  court,  under  the  decisions  of  the  supreme  court  of  Mis3ouri,  in  the  ab- 
sence of  the  last  statute  above  quoted.  The  question  then  is^  does  that  statute 
enlarge  the  jurisdiction  of  the  courts  of  the  state,  and  authorize  suits  in  per- 
9anam  therein  against  foreign  corporations,  in  cases  not  coming  within  the  laws 
previously  in  force?  It  will  be  observed  that  it  is  a  statute  regulating  the  serv- 
ice of  summons  upon  a  foreign  oorporatioa  The  natural  construction  of  suph 
a  statute  is  that  it  is  intended  to  regulate  service  of  process  in  such  cases  as 
are  authorized  by  law  to  be  brought  —  in  such  cases  as  come  within  the  juris- 
diction of  the  court;  not  that  it  is  intended  to  confer  jurisdiction  in  cases  not 
covered  by  previous  legislation.  It  is  strongly  urged  by  counsel  that  the  act 
was  intended  by  the  Isgialature  to  go  further,  and  to  authorize  salts  to  be 
brought  against  all  foreign  corporations  having  offices  aud  agents  in  this  state, 
and  it  is  said  that  great  inconvenience  will  result  from  any  other  construction. 
We  recognize  the  fact  that  it  is  important  that  laws  should  h^  enacted  anthor- 
izing  suits  against  corporations  wherever  they  are  found  doing  business;  but  it 
must  also  be  conceded  th^t  it  is  the  duty  of  the  legislature,  and  not  that  ol  the 
courts,  to  make  such  laws.  If  the  statute  of  Missouri  as  it  now  stands,  and  be- 
ing fairly  construed,  does  not  authorize  such  suits  to  be  brought  in  uhe  courts 
of  the  state,  we  are  not  disposed  to  assert  the  jurisdiction  of  this  court.  Al- 
though the  supreme  court  of  this  state  has  not  passed  upon  the  question  of  the 
true  construction  of  the  act  last  mentioned,  it  has  received  the  careful  consid- 
eration of  the  St  Louis  court  of  appeals,  in  the  recent  ca^e  of  McNichol  v.  The 
U.  S.  Mercantile  Beporting  Agency,  where,  in  a  well-reasoned  opinion,  it  is 
held  that  the  statute  does  not  authorize  suits  against  all  foreign  corporations 
doing  business  in  this  state.  It  is  held  that  the  several  acts  must  be  construed 
together;  that  they  are  not  necessarily  in  conflict,  and  that  it  is  the  duty  of  the 
courts  to  give  full  e£Fect  to  each ;  and  it  is  said : 

^^The  clause  in  question  is  perfectly  consistent  in  terms  with  section  742. 
The  latter  section  prescribes  in  exact  terms  what  right  of  action  shall  exist 
against  foreign  corporations.  The  section  under  consideration  goes  no  further 
than  to  prescribe  the  manner  in  which  process  shall  be  served  on  such  corpora- 
tions. It  says  nothing  about  the  effect  of  such  servioe;  that  is  left  subject  to 
the  operation  o{  other  provisions  of  the  Revised  Statutes,  and  under  those  pro- 
visions it  can  have  no  more  operation  than  as  a  substitute  for  constructive  notice 
in  a  proceeding  against  a  nop-resident  individual" 

For  the  present,  and  until  the  question  shall  be  decided  by  the  supreoie  court 
of  Missouri,  we  shall  adopt  and  follow  this  ruling.  As,  however,  the  case  just 
cited  is  now,  aa  we  understand,  pending  on  appeal  in  the  supreme  court  of  the 
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State,  the  oomplainant  may,  if  he  sees  fit,  have  this  case  continued  uutil  that 
ooart  shall  give  an  antboritative  construction  to  the  statute,  which  will  be 
adopted  by  us  as  the  rule  of  decision  here.  If  complainant  does  not  adopt  this 
suggestion  the  motion  to  dismiss  will  be  sustained. 

ST.  LOUIS,  ALTON  «;   TERRE   HAUTE   RAILROAD  COMPANY   v.  INDIANAPOU8 
^  ST.  LOUIS  RAILROAD  COMPANY. 

(Girooili  Court  for  Indiuia:  9  BiBseU,  144-156.    1879.) 

Opinion  by  Dbtjmmond,  J. 

Statement  of  Facts. — This  is  a  bill  filed  by  the  St.  Louis,  Alton  &  Terre 
Haute  Bailroad  Oompany  against  the  Indianapolis  &  St.  Louis  Railroad  Com- 
pany, and  other  railroad  companies,  to  enforce  the  obligations  of  a  contract, 
part  of  which  was  a  lease  made  in  1867,  between  the  parties,  and  of  which 
some  of  the  defendants  were  guarantors.  In  the  bill  the  plaintiff  is  alleged  to 
be  a  corporation  created  onder  the  laws  of  Illinois,  and  the  defendants  are 
allied  to  be  corporations  created  nnder  the  laws  of  Indiana  and  of  Pennsyl* 
yania.  We  propose  now  to  decide  but  two  questions  in  the  case:  one  as  to 
the  jurisdiction  of  the  conrt,  and  the  other  whether  this  is  a  case  properly 
cognizable  in  a  court  of  equity,  instead  of  a  court  of  law. 

There  is  another  question  which  was  somewhat  argued  by  the  counsel  of  the 
respective  parties,  but  which  I  think  ought  to  be  reserved  for  the  final  bearing 
of  the  case,  viz.,  whether  the  guaranty,  made  by  some  of  the  defendants,  of 
the  contract  was  ultra  vires;  that  is,  beyond  the  power  of  the  companies  re- 
spectively under  their  charters.  It  is  sufficient  as  to  this  last  point  to  say  that 
I  do  not  think  there  is  anything  in  the  case  as  now  presented  which  would 
authorize  the  court  to  declare  absolutely  that  these  contracts  of  guaranty  were 
ultra  vires.    That  question  will  properly  come  up  at  the  hearing. 

§  1365.  Wliere  a  contract  and  lease  of  a  railroad  has  been  performed  for  a 
time  and  then  there  has  been  a  failure^  a  suit  requiring  rest7Kiining  orders^  etc.^  is 
properly  brought  in  a  court  of  equity. 

We  think  there  can  be  no  doubt  that  a  conrt  of  chancery  has  jurisdiction  in 
this  case.  The  controversy  grows  out  of  a  contract  and  lease  made  in  1867, 
containing  various  provisions,  and  relating  to  the  operation  of  a  railroad  be- 
tween Terre  Haute  and  East  St.  Louis,  by  which  a  certain  rental  was  to  be 
paid,  and  various  other  stipulations  were  to  be  performed  by  the  lessee,  and 
which  were  guarantied  by  some  of  the  defendant  railroad  companies.  The 
plaintiff  asks  that  this  contract  shall  be  enforced  as  against  these  various 
parties.  It  was  performed  till  1878,  when  they  failed  to  meet  their  engage- 
ments. The  plaintiff  asks  that  various  restraining  orders  shall  be  made  against 
some  of  the  defendants  to  prevent  injustice  from  being  done  to  it,  the  applica- 
tion being  made  because  of  the  contract,  and  of  various  relations  which  exist 
between  the  parties;  for  example,  the  holding  by  some  of  the  defendants  of 
certain  bonds  which  are  the  subject  of  controversy,  and  in  relation  to  which 
the  plaintiff  claims  that  the  defendants  should  not  be  permitted,  while  they 
are  nnder  the  obligations  of  the  contract,  to  collect  interest  due  upon  coupons. 

Now,  these  facts  in  themselves,  thus  briefly  stated,  we  think  constitute  a 
case  where  there  may  not  be  a  full  remedy  in  a  court  of  law,  and  where  it  may 
be  proper  for  the  plaintiff  to  apply  to  a  court  of  chancery  to  have  complete 
equity  done.  However,  that  which  has  been  regarded  by  counsel  as  the  most 
important  question  in  the  case,  and  which  has  perhaps  been  more  fully  argued 
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than  any  other,  and  to  which  the  atteDtion  of  the  court  has  been  particularly 
directed,  is  whether  the  circuit  court  of  the  United  States  for  the  district  of 
Indiana,  in  which  the  bill  was  filed,  has  jurisdiction.  That  depends  entirely 
npon  the  citizenship  of  the  parties.  It  is  conceded  that  there  is  no  federal 
question  necessarily  arising  in  the  case  which  per  w  would  give  jurisdiction  to 
the  court. 

As  the  plaintiff  is  alleged  in  the  bill  to  be  a  corporation  created  by  the  laws 
of  the  state  of  Illinois,  and  the  defendants  are  alleged  to  be  corporations 
created  respectively  by  the  laws  of  the  state  of  Indiana  and  of  Pennsylvania, 
it  appears  prima  facie  that  there  is  no  objection  to  the  jurisdiction  of  the 
<court.  But  there  is  a  plea  interposed  to  the  bill  in  which  it  is  alleged  that 
cinder  various  acts  of  the  legislatures  of  Illinois  and  Indiana  there  are  two  cor- 
iporations;  one  the  plaintiff,  the  St.  Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany, and  another,  the  same  company  in  name;  and  that  there  has  been  a 
consolidation  of  the  two  corporations  created  respectively  by  the  states  of 
Illinois  and  Indiana,  and  that  they  are  inseparably  connected  together  in  such 
a  way  that  the  plaintiff  is  really  a  corporation  as  well  of  Indiana  as  of  Illinois, 
and  as  some  of  the  defendants  are  corporations  of  the  state  of  Indiana,  the 
court  cannot  have  jurisdiction  of  the  case.  If  this  is  so,  then  jurisdiction  in 
the  federal  court  does  not  exist,  and  we  cannot  hear  the  case  or  decide  it  upon 
its  merits.  I  think  we  must  assume,  upon  the  allegations  of  the  plea,  that  there 
are  two  corporations,  one  created  by  the  state  of  Illinois  and  the  other  by  the 
state  of  Indiana. 

I  It  will  be  borne  in  mind  that  while  the  larger  portion  of  the  railroad  is 
within  the  territory  of  the  state  of  Illinois,  namely,  from  East  St.  Louis  to  the 
eastern  boundary  of  the  state,  there  is  a  portion  of  the  line  within  the  territory 
of  the  state  of  Indiana,  from  the  western  boundary  of  the  state  to  Terre 
Haute,  a  distance  of  a  few  miles,  and  in  order  to  control,  own  and  operate  the 
whole  line  of  road  from  Terre  Haute  to  East  St.  Louis  it  was  necessary  to 
obtain  authority  from  both  states.  And  accordingly  authority  has  been  given 
by  both  states.  And  it  is  alleged  in  the  plea  that  under  the  act  of  1861  (Pri- 
vate Laws  of  Illinois,  1861,  530)  of  Illinois,  and  the  act  of  the  same  year  of 
the  state  of  Indiana,  a  corporation  of  Illinois  and  Indiana  has  been  created ; 
that  a  consolidation  has  taken  place,  and  that  it  has  become  one  corporation, 
owning,  controlling  and  operating  the  road  between  East  St.  Louis  and  Terre 
Haute. 

There  is  an  allegation  in  the  bill,  that  under  and  by  virtue  of  the  statutes  of 
the  states  of  Indiana  and  Illinois,  ^'your  orator  was  and  is  the  owner  of  a  rail- 
road extending  from  the  city  of  Terre  Haute,  in  the  county  of  Yigo,  in  the 
state  of  Indiana,  to  East  St.  Louis,  on  the  Mississippi  river,  in  the  state  of  Uii- 
nois,  with  a  branch  to  Alton  in  the  said  last  named  state,  having  the  power  to 
operate  and  maintain  its  said  road  under  the  laws  of  said  states." 

g  1366.  Review  of  the  authorities  upon  the  question  of  citizenship  and  domi- 
cile of  a  corporation. 

The  manner  in  which  the  supreme  court  of  the  United  States  has  reached 
the  conclusions  which  are  now  adopted  as  law  in  relation  to  the  citizenship  of 
corporations  is  well  known  to  the  profession,  and  was  adverted  to  by  the 
counsel  on  both  sides  in  the  argument  of  this  case.  That  court  held,  in  the 
first  instance,  that  in  order  to  give  the  federal  court  jurisdiction  where  a  cor- 
poration was  a  party,  on  the  ground  of  citizenship,  it  was  necessary  that  all 
the  corporators  should  be  citizens  of  a  particular  state,  and  that  the  adversary 
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party  sboold  be  citizens  of  another  state  different  from  that  of  the  corporators, 
and  if  it  tnrned  out  that  any  one  of  the  corporators  was  a  citizen  of  the  same  state 
as  the  adversary  party,  the  jurisdiction  of  the  court  was  gone.  That  rule, 
however,  was  afterwards  changed,  and  the  court  finally  reached  this  result: 
that  it  would  assume  as  conclusively  established  that  all  the  stockholders  or 
shareholders  of  a  corporation  were  citizens  of  the  state  which  created  the  cor- 
poration. 

So,  while  it  was  true  that  a  corporation  was  not  a  citizen  within  the  ordinary 
meaning  of  the  word  as  used  in  the  constitution  and  the  laws  of  congress,  still 
that  the  shareholders  were  citizens  of  the  same  state  that  created  the  corpora- 
tion, and  nothing  could  be  heard  in  denial  of  that  fact;  the  result  of  which 
was  that  by  a  fiction  of  law  the  corporation  became  a  citizen  of  the  state  which 
created  it.  That  was  the  state  of  the  law  when  the  case  of  The  Ohio  &  Mis- 
sissippi R  Co.  V.  Wheeler,  1  Black,  286  (§§  1351-52,  8upra\  was  deoitled,  and 
whicii  was  much  relied  on  by  the  counsel  of  the  defendants.  In  that  case 
there  were  two  corporations  created  by  the  states  of  Indiana^  and  Ohio  (or 
rather  there  was  a  corporation  created  by  the  state  of  Indiana,  and  a  license 
given  to  the  Indiana  corporation  by  the  state  of  Ohio  to  operate  a  railroad  and 
to  own  property  in  the  latter  state),  and  the  suit  was  brought  against  a  citizea 
of  Indiana  in  the  circuit  court  of  the  United  States  of  that  district.  The  dec- 
laration alleged  'Hhat  the  plaintiff  was  a  corporation  created  by  the  laws  of 
the  states  of  Indiana  and  Ohio,  having  its  principal  place  of  business  in  Cin- 
cinnati, in  the  state  of  Ohio,  a  citizen  of  the  state  of  Ohio."  Objection  was 
taken  that  the  court  had  no  jurisdiction  of  the  case,  on  the  ground  that  the 
defendant  Wheeler  was  a  citizen  of  Indiana,  and  that  the  plaintiff  was  also  a 
citizen  of  Indiana;  and  the  supreme  court  of  the  United  States  so  held.  Taney, 
chief  justice,  in  giving  the  opinion  of  the  court,  says:  ^^It  follows  from  the 
decisions  that  this  suit  in  the  corporate  name  is,  in  contemplation  of  law,  the 
suit  of  the  individual  persons  who  compose  it,  and  must,  therefore,  be  regarded 
and  treated  as  a  suit  in  which  citizens  of  Ohio  and  Indiana  are  joined  as  plaint- 
iffs in  an  action  against  a  citizen  of  the  l£ist  mentioned  state;"  and  he  holds 
that  '^such  an  action  cannot  be  maintained  in  a  court  of  the  United  States;" 
and  he  says,  "  in  such  a  suit  it  can  make  no  difference  whether  the  plaintiffs 
sue  in  their  own  proper  names  or  by  the  corporate  names  and  style  by  which 
they  are  described."  It  will  be  observed  that  the  chief  justice  in  this  opinion 
treats  the  plaintiff  as  a  corporation  of  the  state  of  Ohio  and  of  Indiana.  He 
says  nothing  about  its  being  a  corporation  of  Indiana,  licensed  by  the  state  of 
Ohio.  The  case,  then,  decides  this  principle:  that  it  is  not  competent  for  a 
plaintiff  which  is  a  corporation  of  two  different  states  to  bring  a  suit  against  a 
citizen  of  one  of  the  states,  where  the  declaration  alleges  the  fact  that  the 
plaintiff  is  a  citizen  of  both  states,  or  a  corporation  created  by  both  states, 
which,  for  the  purpose  of  pleading,  is  the  same  thing.  It  must  be  conceded,  I 
think,  that,  in  principle  at  least,  this  case  has  not  been  strictly  followed  in  sub- 
sequent decisions  of  the  supreme  court  of  the  United  States,  and  so  it  is  not 
the  duty  of  the  court  to  follow  it  unless  in  a  case  within  its  terms. 

The  case  of  The  Railroad  Co.  u.  Harris,  12  Wall.,  65  (Coep.,  §§  1166-74),  is 
perhaps  only  important  in  consequence  of  some  observations  made  by  the  court 
upon  the  case  of  The  Ohio  &  Mississippi  E.  Co.  v.  Wheeler,  supra.  The  ques- 
tion in  this  case  of  The  Railroad  Company  v.  Harris  was  whether  the  defendant 
railroad  company  was  a  person,  and  could  be  sued  within  the  District  of 
Columbia  under  acts  of  congress  which  require  that  a  defendant  should  be  au 
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inhabitant  of  the  state  where  the  suit  was  broaght,  or  should  there  be  found. 
The  oorporation — the  defendant  against  which  the  suit  was  brought  —  had 
been  created  by  the  state  of  Marj^land,  and  authority  had  been  given  by  the 
state  of  Virginia  to  extend  the  railroad  into  that  state,  and  authority  had  also 
been  given  by  congress  to  extend  it  into  the  District  of  Columbia,  and  the  suit 
was  brought  in  the  District.  The  objection  was  taken  that  it  was  not  compe- 
tent to  bring  the  suit  there,  because  the  defendant  was  not  an  inhabitant  of  the 
District,  and  was  not  there  found.  That  objection  was  overruled  by  the  court, 
although  there  was  no  act  of  congress  in  force  that  authorized  a  suit  to  be 
brought  against  a  foreign  corporation  doing  business  in  the  District,  and  the 
court  held  that  the  railroad  company  had  its  habitat  within  the  District  of 
Columbia,  so  that  process  could  be  served  upon  one  of  the  officers  of  the  coDi- 
pany. 

The  court  says  in  its  opinion :  ^'  We  see  no  reason  why  several  states  cannot, 
by  competent  legislation,  unite  in  creating  the  same  corporation,  or  in  combin- 
ing several  pi^e-existing  corporations  into  a  single  one."  The  court  proceeds: 
*^  The  jurisdictional  effect  of  the  existence  of  such  a  corporation,  as  regards  the 
federal  court,  is  the  same  as  that  of  a  copartnership  of  individual  citizens  re- 
siding in  different  states.  Nor  do  we  see  any  reason  why  one  state  may  not 
make  a  corporation  of  another  state,  as  there  organized  and  conducted,  a  cor- 
poration of  its  own,  quoad  hoc  any  property  within  its  territorial  jurisdiction.*' 

That  is  what  has  been  done  in  this  case,  giving  full  scope,  as  claimed,  to  the 
allegations  of  the  plea,  namely :  The  state  of  Indiana  has  given  authority  to 
the  corporation  of  the  state  of  Illinois  to  hold  property  and  to  operate  a  rail- 
road within  the  state  of  Indiana.  ^^  It  is  well  settled,**  the  court  further  re- 
marks, "  that  corporations  of  one  state  may  exercise  their  faculties  in  another  so 
far,  and  on  such  terms,  and  to  such  extent^  as  may  be  permitted  by  the  latter. 
We  hold  that  the  case  before  us  is  in  this  latter  category.  The  question  is 
always  one  of  legislative  intent,  and  not  one  of  I^islative  power  or  legal  pos- 
sibility. So  far  as  there  is  anything  in  the  language  of  the  court  in  the  case 
of  The  Ohio  &  Mississippi's.  Co.  v,  Wheeler  in  conflict  with  what  has  been 
here  said,  it  is  intended  to  be  restrained  and  qualified  by  this  opinion.  We  will 
add,  however,  that  as  the  case  appears  in  the  report,  we  think  the  judgment  of 
the  court  was  correctly  given.  It  was  the  case  of  an  Indiana  railroad  company 
licensed  by  Ohio."  The  court  seems  to  consider  that  the  case  of  The  Ohio  & 
Mississippi  R.  Co.  t^.  Wheeler  was  substantially  a  suit  brought  by  a  corpcnratiou 
of  Indiana  against  a  citizen  of  Indiana,  and  therefore  the  jurisdiction  of  tlie 
court  could  not  be  maintained. 

The  next  case  is  Railroad  Company  v.  Whitton,  18  Wall.,  270  (§§  685-588, 
supra).  Whitton  was  a  citizen  of  Illinois,  and  caused  the  transfer  of  a  suit 
against  the  Northwestern  Railroad  Company  from  the  state  court  to  the  circuit 
court  of  the  United  States  for  the  district  of  Wisconsin,  alleging  that  the  de- 
fendant was  a  corporation  created  by  the  laws  of  Wisconsin,  and  a  citizen  of 
that  state.  In  fact,  the  defendant,  while  it  was  a  corporation  created  by  the 
laws  of  Wisconsin,  was  also  a  corporation  created  by  the  laws  of  Illinois  and 
of  Michigan,  and  was  a  consolidated  company  under  the  authority  of  the  three 
states,  and  operated  a  road  throughout  its  entire  length  in  the  three  states  by 
the  same  board  of  directors  and  by  the  same  officers,  and,  therefore,  had  as 
complete  unity  as  it  is  possible  for  two  or  more  railroad  corporations  created 
by  different  states  to  have. 

The  objection  was  taken  that  as  Whitton  was  a  citizen  of  Illinois,  and  the 
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defendant  was  also  a  citizen  of  Illinois,  being  a  corporation  created  by  that 
state,  and  consolidated  with  a  corporation  created  by  the  states  of  Wisconsin 
and  Michigan,  in  the  nature  of  the  case  it  was  impossible  to  sever  the  corpora- 
tions so  as  to  give  the  federal  court  jurisdiction,  and  consequently  it  was  true, 
as  a  matter  of  fact  and  law,  that  the  plaintiff  and  defendant  were  citizens  of 
Illinois,  and  so  the  court  could  not  have  jurisdiction.  That  objection  was  over- 
ruled in  the  court  below,  and  that  ruling  was  sustained  in  the  supreme  court  of 
the  United  States.  Field,  justice,  in  giving  the  opinion  of  the  court,  said: 
**  And  here  the  objection  to  the  jurisdiction  arises,  that  the  defendant  is  also  a 
corporation  under  the  laws  of  Illinois,  and  therefore  is  a  citizen  of  the  same 
state  with  the  plaintiff.  The  answer  to  this  position  is  obvious.  In  Wisconsin 
the  laws  of  Illinois  have  no  operation.  The  defendant  is  a  corporation,  and  as 
such  a  citizen,  of  Wisconsin  by  the  laws  of  that  state.  It  is  not  there  a  corpo- 
ration or  a  citizen  of  any  other  state.  Being  there  sued,  it  could  only  be 
brought  into  court  as  a  citizen  of  that  state,  whatever  its  statta  or  citizenship 
tnay  be  elsetvhere." 

So  that  when  the  suit  was  transferred  to  the  federal  court  of  Wisconsin,  it 
mattered  not  that  the  defendant  had  a  status  and  citizenship  elsewhere,  as  in 
lUinois  and  Michigan,  and  that  it  was  as  a  corporation  a  citizen  of  those  states. 
It  was  in  the  suit  in  the  state  of  Wisconsin  to  be  treated  only  as  a  citizen  of 
that  state,  and  of  course  subject  to  the  jurisdiction  of  the  feiieral  court  as  such, 
if  the  citizenship  of  the  plaintiff  authorized  the  suit  to  be  transferred. 

Muller  V.  Dows,  94  TT.  B.,  444  (Corp.,  §§  1574-79),  was  a  ease  where  a  suit 
was  originally  brought  in  the  federal  court  by  several  plaintiffs,  one  of  whom 
was  a  citizen  of  the  state  of  Missouri,  against  defendants,  one  of  whom  was  a 
corporation  of  the  state  of  Iowa ;  and  if  the  corporation  was  a  citizen  of  Mis- 
souri, of  course  there  was  no  jurisdiction  in  the  court.  The  defendant  alleged, 
and  it  was  conceded,  that  there  were  two  corporations,  one  created  by  the  laws 
of  Iowa  and  another  by  the  laws  of  Missouri,  and  that  they  were  a  consol- 
idated company,  and  the  objection  was  that,  being  a  consolidated  company, 
the  Iowa  corporation  was  merged  or  so  connected  with  the  Missouri  corpora- 
tion, that  one  of  the  plaintiffs  could  not  maintain  a  suit  in  a  federal  court.  It 
is  to  be  observed  that  in  these  two  cases  last  referred  to  there  is  nothing  said 
about  any  license,  but  it  is  conceded  that  the  corporations  were,  to  all  intents 
and  purposes,  separate,  entire  corporations,  created  by  the  laws  of  the  respect- 
ive states,  and  that  under  those  laws  the  railroad  company  had  become  a  con- 
solidated company,  operated  throughout  by  virtue  of  those  laws. 

Mr.  Justice  Strong,  in  giving  the  opinion  of  the  court,  and  I  believe  this  is 
the  last  decision  of  the  court  upon  this  subject,  says:  ^' Still  it  is  argued  on 
behalf  of  appellants  that  the  Chicago  &  Southwestern  Bailroad  Company  can- 
not claim  to  be  a  corporation  created  by  the  laws  of  Iowa,  because  it  was 
formed  by  the  consolidation  of  the  Iowa  company  with  another  of  the  same 
name  chartered  by  the  laws  of  Missouri,  the  consolidation  having  been  allowed 
by  the  statute  of  each  state.  Hence,  it  is  argued  that  the  corporation  was  cre- 
ated by  the  laws  of  Iowa  and  of  Missouri,  and  as  Burnes,  one  of  the  plaintiffSi 
is  a  citizen  of  Missouri,  it  is  inferred  that  the  circuit  court  has  no  jurisdiction. 
We  cannot  assent  to  this  inference."  The  court  further  says,  "the  laws  of 
Missouri  had  no  operation  in  Iowa.  It  is,  however,  unnecessary  to  discuss  this 
subject  further."  The  court  then  cites  the  case  of  The  Railroad  Co.  v.  Whitton, 
Bupra^  which  is,  it  must  be  admitted,  substantially  like  the  case  then  ander 
consideration.    Perhaps  I  ought  to  advert  to  the  decision  which  was  cited  by 
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counsel  in  51  Pennsylvania  State,  228  (County  of  Allegheny  v.  Cleveland  & 
Pittsburg  R  Co.).  That,  however,  was  assumed  to  be  like  the  case  of  Ohio  & 
Mississippi  R  Co.  v.  Wheeler,  supra,  and  was  decided  upon  the  authority  of 
that  case. 

§  1367.  By  the  result  of  the  authorities^  the  fact  that  two  roads  chartered  by 
different  states  have  been  consolidated  under  the  laws  of  those  states  will  not  pre- 
vent the  corporation  so  formed  from  being  sued  or  from  suing  as  a  citizen  of  one 
of  those  states. 

Now  the  state  of  the  law  upon  this  subject,  as  decided  by  the  supreme  court 
of  the  United  States,  appears  to  be  this:  That  the  fact  that  there  are  railroad 
corporations  created  by  different  states  which  have  been  consolidated  under 
the  laws  of  those  states,  and  the  railroad  operated  by  virtue  of  that  consolida- 
tion as  one  entire  line  of  road,  will  not  prevent  the  corporation  from  being  sued 
in  one  of  those  states  as  a  corporation  created  by  the  laws  of  that  state,  pro- 
vided the  plaintiff  is  a  citizen  of  a  state  other  than  that  of  the  state  which 
creates  the  corporation.  The  only  law  that  operates  upon  it  is  the  law  of  its 
own  state.  If  the  corporation  is  a  defendant,  that  is  expressly  decided  by  the 
court  in  the  two  cases  last  cited.  Now  if  that  is  so  as  to  the  defendant,  why 
is  there  any  difference  where  the  plaintiff  as  a  corporation  brings  the  suit? 

If  the  defendant  corporation,  though  consolidated  with  another  of  a  different 
state,  can  be  sued  in  the  federal  court  in  the  state  of  its  creation,  as  a  citizen 
thereof,  why  can  it  not  sue  as  a  citizen  of  the  state  which  created  it?  I  can  see 
no  difference  in  principle.  It  seems  to  me  that  when  the  plaintiff  comes  into 
the  federal  court,  if  a  corporation  of  another  state,  it  is  clothed  with  all  the 
attributes  of  citizenship  which  the  laws  of  that  state  confer,  and  the  share- 
holders of  that  corporation  must  be  conclusively  regarded  as  citizens  of  the 
state  which  created  the  corporation,  precisely  the  same  as  if  it  were,  a  defend- 
ant. So  I  do  not  see  why,  if  the  plaintiff  in  this  case  alleges,  as  it  does,  that 
it  is  a  corporation  created  by  the  laws  of  Illinois,  it  cannot  institute  a  suit  in 
the  circuit  court  of  the  United  States  of  Indiana,  against  a  corporation  of  that 
state. 

§  1368.  The  right  of  one  corporation  which  has  been  consolidated  with  another 
to  SUA  the  other  in  a  federal  court. 

There  is  one  question  which  we  have  considered,  and  about  which,  perhaps, 
there  may  be  some  doubt,  and  that  is:  It  is  said  by  the  defendants  that  this  is 
a  contract  made  by  the  two  corporations,  the  one  of  Illinois  and  the  other  of 
Indiana,  and  as  a  united  corporation  of  both  states,  and  therefore  that  there  is 
a  defect  of  parties  because  the  corporation  created  by  the  state  of  Indiana, 
and  which  is  consolidated  with  the  Illinois  corporation,  is  not  made  a  party. 
It  may  be  admitted  that  there  is  considerable  force  in  the  objection.  The  bill 
alleges,  as  before  stated,  that  by  virtue  of  the  laws  of  the  two  states,  the 
plaintiff  owns  and  operates  a  railroad  in  the  two  states  between  Terre  Haute 
and  East  St.  Louis.  What  would  be  the  effect  if  the  Indiana  corporation  were 
made  a  party  defendant  in  this  case?  We  think  that  it  would  not  oust  the 
jurisdiction  of  the  court,  because,  as  already  stated,  the  two  cori)oration8  must 
be  considered  as  distinct,  the  one  having  its  habitat  in  Illinois,  and  the  other  in 
Indiana,  and  the  shareholders  in  one  being  conclusively  considered  as  citizens 
of  Illinois,  and  of  the  other  as  citizens  of  Indiana.  But  it  is  to  be  borne  in 
mind  that  the  Illinois  corporation,  as  such,  and  by  virtue  of  the  laws  of  Illi- 
nois, holds  and  controls  the  whole  line  of  the  road  from  East  St.  Louis  to  the 
east  boundary  of  Illinois,  and  that  the  Indiana  corporation  has  only  a  small 
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part  of  road  between  the  termini^  Terre  Haute  and  East  St.  Lonis,  and  there  is 
no  controversy  existing  between  the  two  corporations.  There  is  no  relief 
sought  by  the  Illinois  corporation  against  the  Indiana  corporation.  If  the  In- 
diana corporation  were  a  defendant,  it  would  be  only  a  nominal  party  against 
which  no  relief  was  asked,  and  between  which  and  the  plaintiff  there  was  no 
controversy  whatever;  so  that,  while  I  thinic  it  would  have  been  competent  for 
the  plaintiff  to  have  made  the  Indiana  corporation,  which  owned  a  part  of  its 
line,  a  party  defendant,  I  do  not  think  it  is  absolutely  necessary  for  it  so  to  do, 
because  I  am  inclined  to  think  that  under  the  allegations  of  the  bill  and  on  the 
facts  as  they  are  conceded  and  under  the  law,  the  Indiana  corporation  as  such 
would  be  estopped  by  any  decree  rendered  in  this  case,  and,  therefore,  I  hold 
that  the  fact  that  the  Indiana  corporation  is  not  made  a  party  does  not  prevent 
the  court  from  proceeding  with  the  case. 

At  the  same  time,  it  seems  to  me  that  it  might  be  desirable,  and  I  suggest  it, 
therefore,  to  the  counsel  of  the  plaintiff,  for  an  allegation  to  be  put  in  the  bill 
of  the  fact  of  the  existence  of  the  Indiana  corporation,  or  an  allegation  might 
be  inserted  that  the  Illinois  corporation  represents,  for  all  the  equities  sought 
by  the  bill,  the  Indiana  corporation. 

We  hold,  therefore,  first,  that  a  court  of  equity  has  jurisdiction  of  the  case 
made  by  the  bill.  And,  secondly,  that  the  federal  court  of  Indiana  has  juris- 
diction of  the  case  on  account  of  the  citizenship  of  the  parties. 

NASHUA  &  LOWELL  BAILROAD  CORPORATION  o.  BOSTON  &  LOWELL  RAILROAD 

CORPORATION. 

(Circuit  Court  for  MaaBachusetta:  8  Federal  Reporter,  408,  499.    1881.) 

Opinion  by  Nbi^son,  D.  J. 

Statement  of  Facts. —  This  case  was  argued  at  the  last  October  term  of  this 
oourt  upon  plea  of  the  defendant  to  the  jurisdiction  of  the  court  and  an  agree- 
ment of  the  facts.  Judge  Lowell,  C.  J.,  then  took  the  papers  for  the  purpose 
of  decision,  but  soon  afterwards  was  in  some  way  led  to  suppose  that  the  case 
had  been  adjusted  between  the  parties,  and  so  gave  it  no  further  consideration. 
Shortly  before  he  went  abroad  he  was  informed  that  the  case  had  not  been  ad- 
justed, and  be  left  it  with  me  for  determination,  so  that  the  decision  now  to  be 
announced  has  been  reached  by  myself  alone.  The  Nashua  &  Lowell  Railroad 
Oompany  was  separately  chartered  under  the  laws  of  New  Hampshire  and 
Kassaobusetts,  and  the  two  corporations  so  created  were  afterwards  consoli- 
dated by  law  in  both  states.  It  has  been  settled  by  the  supreme  oourt  of  the 
United  States  that  corporations  created  by  different  states  and  afterwards  con- 
BoUdated  do  not  become  a  single  corporation  for  all  purposes;  but  while  they 
may  for  some  purposes  be  treated  as  a  single  corporation,  yet  for  other  pu^ 
poses  they  remain  separate  and  distinct  cori)oration8. 

§  1869.  A  corparatiofi  chartered  hy  two  states  inay  be  a  citizen  of  edch^  and 
vwy  sue  or  he  sued  as  a  citizen  of  either. 

In  this  case  it  seems  that  the  defendant  corporation  might  go  into  New 
Hampshire,  and  there  sue  the  plaintiff  as  a  New  Hampshire  corporation  in  the 
federal  court,  although  it  could  not  bring  such  suit  in  the  district  of  Massachu- 
setts against  the  New  Hampshire  corporation,  because  no  service  upon  the  New 
Hampshire  corporation  as  such  could  be  got  in  this  district,  if  for  no  other 
reason.  It  has  been  determined  by  Judge  Lowell  that  in  some  cases  non-resi- 
dent corporations  may  be  served  with  process  from  United  States  courts  in 
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other  districts  than  those  in  which  they  were  chartered,  and  where  they  are 
found  to  be  doing  basiness  or  domiciled.  But  this  rule  would  not,  we  suppose, 
extend  to  a  case  like  the  present.  If  the  defendant  could  sue  the  plaintiff  in 
the  federal  court  for  New  Hampshire,  notwithstanding  the  fact  of  the  plaintiff 
being  chartered  under  the  laws  of  both  states,  there  wotild  seem  to  be  no  good 
reason  why  the  plaintiff,  claiming  under  its  New  Hampshire  charter,  should 
not  be  allowed  to  sue  the  defendant  in  the  federal  court  for  Massachusetts,  as 
it  would  be  impossible  for  the  defendant  in  such  cade  to  deny  the  title  of  the 
plaintiff  as  predicated  upon  the  New  Hampshire  charter,  or  to  deprive  the 
plaintiff  of  the  benefit  of  its  New  Hampshire  citizenship  thus  acquired.  I  am 
aware  that  a  different  conclusion  seems  to  have  been  reached  in  a  case  (1  Am. 
L.  Bev.,  457)  decided  in  the  eastern  district  of  Pennsylvania,  but  am  not  able 
to  concur  in  the  views  taken  in  that  case.  The  defendant's  plea  to  the  juris- 
diction is  therefore  overruled. 

CtiTLBERTBON  v.  WABASH  NAVIGATION  COMPANY. 
(Circuit  Court  for  Indiana:  4  McLean,  544-64a    19i».) 

Opinion  by  the  Couet. 

Statement  of  Facts. —  This  action  is  brought  on  a  contract  to  improve  the 
navigation  of  the  Wabash  river  by  various  works  specified,  which  were  to  be 
completed  on  the  1st  of  November,  1848,  dated  24th  of  August,  1847.  And  it 
was  provided  that  if,  at  ahy  time,  the  party  of  the  first  part  shall  refuse  or 
neglect  to  push  the  work  in  a  manner  that  will  warrant  its  completion  within 
the  time  specified,  or  to  do  the  same  in  a  workmanlike  manner  and  agreeably 
to  said  writing,  the  engineer  may,  at  his  discretion,  declare  said  writmg  for- 
feited, which  declaration  of  forfeiture  should  exonerate  the  defendants  from 
all  obligations  and  liabilities  arising  from  said  writing;  and  that  one-sixth  per- 
centage on  the  whole  work  then  due  shall  be  forfeited  to  said  defendants.  And 
it  was  agreed  that  the  decision  of  the  engineer  should  be  final.  The  right  to 
change  the  contract  was  reserved  in  the  company,  and  the  plaintiff  alleges  that 
the  contract  was  so  changed  as  greatly  to  increase  the  labor,  expenditure  and 
materials,  so  that  the  work  could  not  be  completed  within  the  time  limited. 

The  defendant  filed,  1.  A  plea  to  the  jurisdiction  of  the  court  —  that  the  de- 
fendant is  not  a  corporation  created  by  and  transacting  its  business  within  the 
state  of  Indiana,  but  was  constituted  by  the  states  of  Indiana  and  Illinois. 
By  the  act  of  13th  January,  1846,  made  dependent  upon  the  consent  of 
Illinois.  That  the  consent  of  Illinois  was  given  30th  January,  1847,  whereby 
the  above  company  was  incorporated,  and  that  the  company  was  organized 
under  both  laws.  2.  That  of  the  six  directors,  two  of  them  reside  in  Illinois 
and  are  citizens  of  that  state.  3.  That  the  business  of  the  company,  the  erec- 
tion of  certain  works  on  the  Wabash  river,  the  banks  of  which  are  within  the 
peculiar  jurisdiction  of  each  of  said  states,  and  the  other  part  is  within  the 
concurrent  jurisdiction  of  the  said  states.  4.  That  the  directors  have  met  as 
well  in  the  state  of  Illinois  as  in  the  state  of  Indiana,  for  the  transaction  of 
their  business,  as  its  nature  rendered  it  convenient.  And  that  there  is  no  par- 
ticular place  of  business  established  for  said  company  by  the  act  or  by  the  laws 
of  the  company.  5.  That  the  stockholders  are  citizens  of  Indiana  and  Illinois. 
6.  That  Culbertson,  the  plaintifif,  is  a  stockholder.  Eeplication  that  the  presi- 
dent and  secretary  reside  in  Indiana  —  directors  were  there  elected,  and  that 
Yincennes  is  the  place  of  business,  etc.     Demurrer,  etc. 
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The  ddfetidftAt  filed  a  special  demurrer  to  the  declaration.  And  the  plaintiff 
demurred  to  the  sixth  and  seventh  pleas,  filed  by  the  defendant  The  declara- 
tion avers  the  plaintiff  to  be  a  citizen  of  Pennsylvania,  and  complains  of  the 
^*  Wabash  Navigation  Company,  a  citizen  of  the  state  of  Indiana,"  etc. 

§  1870.  Suit  may  he  brought  against  a  eorporaiion  in  the  state  in  which  its 
business  is  done^  regardless  of  the  citizenship  of  its  stocJcholders. 

By  the  decision  of  the  case  in  2  How.,  497  (§§  1846-50,  supra),  the  right  of 
a  corporation  to  sue  in  the  courts  of  the  IJnitod  States,  as  a  citizen  of  the  state 
in  which  its  business  is  done,  is  recognized,  without  regard  to  the  citizenship 
of  its  stockholders.  Under  the  prior  decisions,  jurisdiction  was  taken  from  the 
citizenship  of  the  stockholders,  which  created  embarrassment  and  deprived 
many  corporations  from  suing  in  the  courts  of  the  United  States.  To  give 
thism  the  rights  of  citizens  of  the  state  where  their  business  is  done  carries 
out,  more  perfectly,  the  intention  of  congress,  by  enabling  citizens  of  different 
states  to  sue  in  the  federal  courts. 

§  1871.  A  oorporation  chart&red  by  t^wo  st(Ues  is  d  citizen  of  the  state  JirsA 
passing  the  act,  andprobtMy  of  the  other  also. 

The  question  now  before  us  is  one  ihat  has  not,  it  is  believed,  arisen  in  any 
of  the  federal  courts.  It  is  argued  that  as  the  corporation  derives  its  function 
from  both  states  to  accomplish  an  important  work,  on  a  river,  which  is  the 
boundary  of  both,  at  least  to  a  certain  extent,  that  the  courts  of  the  United 
States  cannot  take  jurisdiction,  as  the  place  of  business  of  the  corporation  is 
in  both  states,  and  not,  exclusively,  in  either.  Illinois  having  assented  to  the 
work,  and  conferred  on  the  corporation  the  necessary  powers,  so  far  as  its 
jurisdiction  is  concerned,  there  can  be  no  doubt  as  to  the  powers  of  the  cor- 
poration. And  the  question  is,  as  to  the  locality  of  the  place  in  which  the 
business  of  the  cot*poration  is  done. 

Under  the  joint  act  of  two  states,  the  powers  conferred  to  be  exercised  for 
the  benefit  of  both  may  be  exercised  in  either.  The  act  does  not  require  the 
business  to  be  done  in  either  state,  as  regards  the  action  of  the  directors;  the 
work  is  to  be  done  in  both.  But  we  are  not  now  speaking  of  the  manual 
labor  required,  whether  it  be  on  one  side  of  the  river  or  the  other,  but  as  to 
the  power  to  make  the  contract,  and  to  superintend  the  work.  In  this  respect 
it  would  seem  the  claim  of  Indiana  is  paramount  to  that  of  Illinois.  The  act 
was  first  passed  in  Indiana,  the  company  was  organized  in  it,  the  president 
and  secretary  have  constantly  resided  in  Indiana,  and  a  majority  of  the 
directors,  and  their  principal  business,  at  least,  has  been  done  at  Yincennes,  the 
residence  of  the  president  and  secretary.  And  if,  in  one  or  more  instances,  the 
directors  have  met  in  Illinois  to  judge  of  a  work  to  be  constructed,  it  does  not 
affect  the  general  residence  in  Indiana.  The  books  of  the  company  are  kept  in 
Yincennes,  in  Indiana,  which  is  the  general  place  of  meeting,  and  where  the 
business  of  the  directors  is  partially  done.  This,  we  think,  is  sufficient  to  make 
the  defendant  responsible  to  the  jurisdiction  of  Indiana,  and  would  enable  the 
corporation  to  bring  suit  in  that  state.  And  we  suppose  that  the  corporation 
migbt  also  sue  in  Illinois.  On  the  principle  of  comity  a  corporation  may  sue 
in  a  state  other  than  that  which  creates  the  corporation ;  and  in  this  case  there 
is  more  than  comity.  There  is  a  legal  sanction  to  the  corporation  by  the  laws 
of  Illinois.  We  think,  therefore,  that  the  jurisdiction  of  this  court  may  be  sus- 
tained in  this  case.  The  plaintiff  is  alleged  to  be  a  stockholder  in  the  corpora- 
tion, but  this,  we  suppose,  does  not  prevent  him  from  suing  the  company  under 
the  contract.    His  interest  in  the  company  extends  to  the  stock  he  has  sub- 
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scribed  and  the  oonseqaent  rights  of  one  of  the  corporators;  bat  he  is  individ- 
ualized in  the  contract,  and  whilst  he  would  be  held,  under  it,  individaaily 
responsible,  he  must  have  a  remedy  against  the  corporation  for  any  failure  on 
its  part. 

§  1372.  A  special  demurrer  will  be  sustained  on  account  of  uncertainty  in 
the  declaration. 

A  special  demurrer  is  filed  to  the  declaration.  After  stating  the  power  by 
the  defendant  to  alter  the  contract,  the  declaration  avers  '^  that,  after  the  mak- 
ing and  delivery  of  said  writing  obligatory,  the  said  defendant  altered  said 
specifications  and  greatly  increased  the  amount  of  work  to  be  done  by  said 
plaintiff  under  said  contract,  to  wit,  in  the  sum  of  $5,000,  and  thereby  so 
increased  the  amount  of  labor  to  be  done  and  materials  to  be  furnished  by 
plaintiff  and  said  Isaac,  that  they  could  not  perform  the  same  within  the  time 
specified  therein."  The  cause  of  demurrer  assigned  is  a  want  of  certainty  in 
the  excuse  for  not  performing  the  contract  within  the  time  limited.  On  a  gen- 
eral demurrer  we  suppose  the  declaration  might  have  been  sustained,  but  it  is 
not  good  on  a  demurrer  where  the  causes  are  assigned.  The  specifications  may 
be  considered  more  a  matter  of  form  than  substance.  But  it  is  proper  that  the 
defendant  should  have  reasonable  notice  of  the  alterations  in  the  contract  by 
way  of  excuse,  that  the  defendant  may  meet  them  by  proof.  In  this  respect, 
we  think,  the  declaration  is  defective  and  that  the  demurrer  must  be  sustained. 

§  1378.  A  plea  that  answers  only  part  of  the  declaration  is  demurrable. 

The  sixth  plea  alleges  that  the  defendant  did  not  alter  the  contract  so  as  to 
increase  the  amount  of  work  to  be  done,  so  that  the  same  could  not  be  completed 
within  the  time  limited.  This  plea  answers  only  a  part  of  the  second  count  in 
the  declaration.  The  plaintiff  alleges  that  he  was  prevented  from  going  on 
with  the  work.  To  this  important  allegation  no  answer  is  given.  The  plea, 
therefore,  that  the  alterations  did  not  so  increase  the  labor  of  the  defendant  so 
that  the  same  could  not  be  completed  within  the  time  limited,  answers  only  a 
part  of  the  allegation  in  the  count,  and  the  plea  is,  therefore,  defective.  The 
demurrer  to  it  is  sustained.  On  the  same  ground  the  demurrer  mast  be  sos- 
tained  to  the  seventh  plea.  That  plea  avers  that  the  alterations  mentioned  in 
said  second  count  did  not  require  any  extension  of  the  time,  but  does  not 
answer  the  other  and  important  averment  in  the  count,  that  the  plaintiff  was 
prevented  from  going  on  with  the  contract. 

On  application  leave  is  given  to  plaintiff  and  defendant  to  amend  their 
pleadings. 

WILLIAMS  V.  MISSOURI,  KANSAS  A  TEXAS  RAILWAY  COMPANY. 
(Circuit  Court  for  Missouri:  8  Dillon,  267-274.    1875.) 

Statement  of  Facts. —  Motion  by  plaintiff  to  remand  to  the  state  conrt,  on 
the  ground  of  want  of  jurisdiction  in  the  federal  court.  The  statute  relied  on  by 
plaintiff  was  a  very  general  one,  giving  all  railroad  companies  the  right  to  pur- 
chase any  part  or  all  of  any  railroad  which  was  wholly  or  in  part  in  Missouri, 
provided  that  the  roads  connected  at  some  point,  and  giving  such  purchasing 
railroad  all  the  rights  of  companies  within  the  state,  and  subjecting  it  to  all  their 
duties  and  liabilities  "  as  fully  as  if  incorporated  in  this  state,"  eta 

Opinion  by  Dillon,  J. 

The  question  here  presented  is  important,  since  it  involves  the  right  of  the 
defendant,  which  runs  and  operates  a  long  line  of  railroad  within  the  state  of 
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Missonri,  to  have  access  to  the  federal  courts  therein.  We  have  given  to  the 
statute  of  Missonri,  which  controls  its  decision,  and  to  the  judgments  of  the  su- 
preme court  of  the  United  States  having  a  bearing  upon  it,  careful  considera- 
tion, and  our  opinion  is  that  the  cause  was  properly  removed  into  this  court. 

Upon  the  statute  and  facts  brought  to  our  attention  it  is  plain  that  the  de- 
fendant is  a  Kansas  and  not  a  Missouri  corporation.  If  so,  then  it  is,  "  for  the 
purposes  of  federal  jurisdiction,  to  be  regarded  as  if  it  were  a  citizen  of  the 
state  where  it  was  created,  and  no  averment  or  proof  as  to  the  citizenship  of  its 
members  elsewhere  will  be  permitted."  Railroad  Co.  v,  Harris,  12  Wall.,  65, 
81;  Railway  Co.  t;.  Whitton,  13  Wall,  270,  285  (§§  585-588,  *w^a) ;  Louisville, 
etc.,  R  Co.  V.  Letson,  2  How.,  497  {§§  1346-50,  supra).  It  is  an  admitted  fact 
that  the  defendant  company  was  originally  organized  under  the  incorporation 
laws  of  the  state  of  Kansas,  and  hence  is  a  Kansas  corporation,  and  for  juris- 
dictional purposes  in  the  federal  courts  is  considered  to  be  a  citizen  of  that 
state;  but  it  is  claimed  by  the  plaintifiF  that  the  defendant,  by  virtue  of  its 
purchase  of  j}art  of  the  line  of  the  Tebo  &  Ifeosho  Railroad  Company,  under 
the  Missouri  act  of  1870,  became,  as  to  the  line  thus  purchased,  a  corporation 
of  the  state  of  Missouri,  and  hence  cannot  litigate  in  the  federal  court  therein 
with  a  citizen  of  the  same  state. 

§  1874.  The  statute  above  described  does  not  make  the  plaintiff  a  Missouri 
corporation. 

After  an  attentive  examination  of  the  statute  of  Missouri  in  question,  under 
which  the  defendant  purchased  part  of  the  line  of  the  Tebo  &  Neosho  Com- 
pany, and  constructed  the  road  it  operates  in  the  state  of  Missouri,  it  is  our 
opinion  that  the  defendant  did  not  thereby  cease  to  be,  even  in  the  state  of  Mis- 
souri, a  Kansas  corporation,  nor  did  it  become,  as  to  the  road  within  the  state 
of  Missouri,  a  new  and  distinct  corporation  created  by  the  laws  thereof.  There 
is  no  language  in  the  Missouri  act  which  re-incorporates  it  or  which  purports  to 
create  dk  new  corporation;  but  the  whole  scope  of  that  part  of  it  conferring 
upon  corporations  of  another  state  the  power  to  purchase  and  operate  roads  in 
Missouri  is,  that  such  corporations  retain  their  identity,  and  remain  foreign 
corporations,  but  subject  to  taxation,  and  to  all  the  duties,  liabilities  and  provisions 
of  the  laws  of  Missouri,  the  same  as  corporations  created  under  such  laws. 
Among  other  things,  they  are  to  establish  an  office  on  the  line  of  roads  acquired 
ander  the  act,  ^'  at  which  legal  process  and  notice  may  be  served  ae  upon  rail- 
road  corpofHUions  of  this  state.^^ 

The  case  is  strikingly  analogous  to  that  of  The  Railroad  Co.  v.  Harris,  12 
Wall.,  65  (Corp.,  §§  1166-74),  in  which  it  was  held  that  similar  legislation  on 
the  part  of  the  state  of  Virginia,  and  of  congress  in  respect  to  the  District  of 
Columbia,  did  not  create  a  new  corporation  of  the  Baltimore  &  Ohio  Railroad 
Company,  originally  chartered  by  the  state  of  Maryland,  and  which  con- 
structed extensions  of  the  road  through  Virginia,  and  within  the  District  of 
Columbia.  The  case  before  us  is  unlike  that  of  The  Ohio  &  Mississippi  R  Co. 
V.  Wheeler,  1  Black,  286  (§§  1351-52,  supra),  in  which  a  railroad  company 
chartered  by  the  laws  of  Indiana,  and  licensed  by  Ohio,  sued  a  citizen  of  Indiana 
in  the  federal  court  of  the  latter  state,  and  where  the  judgment  of  the  supreme 
court  was  against  the  jurisdiction. 

The  object  of  the  legislation  of  Missouri  under  consideration  is  obvious. 
Without  the  sanction  of  the  legislature  a  domestic  corporation  of  that  state 
would  have  no  power  to  sell  out  to  another  company  all  or  part  of  its  road  and 
franchises,  and  a  foreign  company  without  such  sanction  would  have  no  autbor- 
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ity  to  porobase  and  operate  the  road  ot  a  domestio  oorpoFatioa.  Tke  vArioos 
provisions  of  the  act  show  that  the  legislature  designed  to  encoarage  the 
building  of  railroads  and  to  facilitate  the  making  of  ooatinaous  or  oonnepted 
lines,  by  authorizing,  as  far  as  it  could,  its  own  companies  to  extend  their  roads 
into  other  states,  and  by  conferring  upon  the  companies  of  other  states  the 
"^  right  to  lease  or  to  buy,  and  to  build  and  operate  ra94a  within  ita  limits.  But 
as  above  observed,  it  did  not  create  such  companies  new  ooiporationsi  but 
simply  gave  them,  on  the  conditions  stated,  the  rights,  powers  and  immunitiea 
specified  in  the  act.  It  is,  th^erefore,  unnecessary  to  consider  in  this  case  what 
weuld  have  been  the  effect  on  the  jurisdiction  of  this  court,  if  t^be  Isgishitnre 
of  Missouri  bad  undertaken  to  make  new  or  domestio  corporations  of  the  com- 
panies of  other  states  coming  into  it,  under  the  act  of  1870.  Nor  have  we  any 
occasion  to  determine  how  far  such  a  case  would  be  controlled  by  that  of 
Wheeler  (1  Black,  287;  §§  1351-52,  8upra\  nor  how  far  the  doctrines  of  that 
case  have  been  modified  by  the  subsequent  decisions  of  theaame  tribunal  The 
motioin  to  remand  is  aocordingly  overruled. 

PARK  BANK  v.  NICHOIA 
(Circuit  Court  ior  Ittinois:  4  Bissetf,  915,  aiQ.    laiOk) 

§  1375.  A  corporation  legally  existing  in  one  state  may  sue  in  the  federal 
court  of  any  other. 

Opinion  by  Davis,  J. 

Statement  of  Faots. —  It  is  objected  that  the  Park  Bank  cannot  sue  in  this 
court,  because  it  is  not  a  corporation  created  by  the  laws  of  the  state  of  New 
York.  So  far  as  the  right  to  sue  is  concerned,  it  can  make  no  difference  that 
the  bank  is  authorized  by  congress  instead  of  the  legislature  of  New  York. 
If  it  is  created  by  law,  has  its  lawfnl  place  of  business  in  New  York  and 
nowhere  else,  and  its  corporators  are  citizens  of  the  state,  it  can  bring  a  suit  in 
any  circuit  court  of  the  United  States  outside  of  the  state  of  New  York.  This 
was  substantially  decided  by  Chief  Justice  Marshall  in  The  Bank  of  the  United 
States  V.  Deveaux,  5  Cranch,  61  (§§  1344-45,  supra\  but  he  held  that  it  was  a 
matter  of  proof  whether  all  the  corporators  of  the  Bank  of  the  United  States 
lived  in  the  state  of  Pennsylvania.  This  doctrine  has  been  modified,  and  it  is 
now  held  by  the  supreme  court  to  be  a  presumption  which  cannot  be  rebutted, 
that  if  the  corporation  lia3  a  legal  existence  in  the  state,  its  individual  members 
are  citizens  of  the  state. 

There  is  no  qnestion  but  the  Park  Bank  was  authorized  by  congress  to  trans- 
act business  in  New  York  and  nowhere  else,  and  it  therefore  follows,  as  a  legal 
presumption,  that  the  shareholders  of  the  bank  are  citizens  of  New  York.  If 
so,  this  suit  can  be  maintained.    Motion  denied. 

NORTHWESTERN  FERTILIZING  COMPANY  v.  TOWN  OF  HYDR  PARK, 
(arcuit  Court  for  Dlinois:  8  Bisseil,  48(M84.    187^) 

Statement  of  Facts. —  Complainant's  charter  was  granted  by  the  legislature 
of  Illinois,  in  1867.  The  object  of  the  organization  was  the  manufacture  of  a 
fertilizer  from  the  offal  of  animals.  The  works  of  the  company  were  located 
south  of  Chicago,  and  at  the  time  of  their  erection  were  not  within  the  corpo- 
rate limits  of  defendant,  but  the  corporate  limits  were  subsequently  extended 
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80  as  to  LDcIude  them.  The  defendaat  seeks  to  have  the  works  abated  as  a 
DQisance,  and  this  proceeding  ii^  equity  was  instituted  to  restrain  defendanc 
from  passing  certain  ordinances^  which,  it  is  claimed,  would  interfere  with  com- 
plainant's privileges.    Motion  to  dism^iss  for  want  of  jurisdiction. 

Opinion  by  Drumhond^  J. 

The  question  is,  whether  this  court  has  jurisdiotioo  of  the  bill 

§  1376.  A  charter  granUd  to  a  corporaticm  by  c^  state  is  to  be  viewed  to  some 
e^Btent  as  a  contract  between  the  state  and  the  corporation. 

There  is  no  doubt  that,  under  the  decisions  of  the  suprome  court  of  the 
United  States,  when  a  state  creates  4  private  corporation^  ap4  Qlothea  certain 
persons  with  rights  under  the  charter,  that  it  may  be  to  some  QXtent  a  contract 
protected  by  the  constitution  of  the  United  States.  WhU^  there  has  been  more. 
or  leas  of  a  struggle  in  relation  to  that,  still  it  must  be  considered  the  settled 
law  of  the  supreme  court  of  the  United  States,  and  of  course  is  the  la.w  of  this 
court;  and  therefore  the  charter  granted  by  the  legislature  of  Illiaois»  in  March, 
1867,  to  the  person^  constituting  the  Korthwestern  Fertilizing  Company  must 
be  coQsidered  in  some  respects  in  the  nature  of  a  contract  which  the  legisla- 
ture had  no  right  by  ^ub^equent  laws  to  interfere  with.  And  where  any  con- 
stitutional right  is  sought  to  be  affected  by  the  legislation  of  a  state^  it  ia 
competent  for  ccmgress  in  such  case  to  clothe  the  federal  courts  with  ordinal 
jorisdictioa,  or  with  jurisdiction  by  transfer  from  the  state  courts. 

§  1377.  A  corporation  is  a  ^^person^^  entitled  to  protection  undfir  the€hst  q^ 
AprU  SO,  1871. 

The  first  section  of  the  act  of  the  30th  April,  1871  (17  Stat,  at  Large,  13), 
declares  'Hhat  any  person  who,  under  color  of  any  l^w,  stati^te^  ordinance, 
regulation,  custom  or  usage  of  any  state  shall  subject,  or  oau^e  to  be  subjected, 
any  person  within  the  jurisdiction  of  the  United  States,  to  the  deprivation  of 
any  rights,  privileges  or  immunities  secured  by  the  constitution  of  the  United 
States,  shall,  any  such  law,  statute,  ordinance,  regulation,  custon^  or  usage  tp  tha 
contrary  notwithstanding,  be  liable  to  the  party  injured,  in  any  action  at  law« 
suit  in  equity,  or  other  proper  proceeding  for  redress." 

One  of  the  objections  made  to  the  jurisdiction  of  the  court  iei  that  this  law 
refers  io  personSf  and  it  is  said  they  must  be  natural  persons,  and  that  —  this 
being  a  statute  passed  under  the  provisions  of  the  fourteenth  amendment  of  the 
constitution  —  Qongress  did  not  intend  to  include  corporations  by  this  language ;. 
and  this  objection  is  certainly  not  without  force.  But  I  am  inclined  to  think 
that  it  ought  not  to  prevail,  provided  certain  facts  appear  in  the  case  to  show 
that  they  are  persons  who  have ''  rights,  privileges  or  immunities  secured  by  the 
constitution,"  aud  which  are  affected  ^'  by  color  of  any  law,  statute,  ordinance, 
regulation,  custom  or  usage  of  any  state."  It  seems  to  me  that  the  fact  that 
these  persons  hold  their  rights  or  property  under  the  name  of  a  corporation 
cannot  deprive  them  of  the  rights  and  remedies  which  the  constitution  and  the 
law  sought  to  confer.  It  is  true  that  the  supreme  court  of  the  United  States 
has  decided,  in  the  case  of  Paul  v.  Virginia,  8  Wall.,  168  (Const.,  §g  1052-59), 
that  where  the  constitution  declared  that  the  citizens  of  each  state  shall  have  the 
same  immunities  and  privileges  as  the  citizens  of  the  several  states  —  that  is  to 
say,  there  should  be  no  law  of  discrimination  made  by  any  state  against  the 
ciiizens  of  another  state  —  that  meant  persons  and  not  corporations,  and  there- 
fore that  it  did  not  prevent  a  state  from  declaring  that  a  corporation  of  another 
state  shonld  not  have  the  right  to  transact  business  except  on  special  terms,  as 
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by  obtaining  a  license.  In  that  case,  and  in  the  one  that  went  up  from  this 
state,  Ducat  v.  Chicago,  10  Wall.,  410,  the  state  imposed  upon  a  foreign  corpo- 
ration certain  restrictions  as  conditions  precedent  to  the  transaction  of  business 
in  the  state,  and  the  corporators  endeavored  to  protect  themselves  under  the 
principle  that  they  were,  as  a  corporation,  a  citizen  of  the  United  States,  and 
therefore  they  had  the  same  immunities  as  the  citizens  of  the  states  which 
attempted  to  impose  penalties  or  burdens  upon  them  different  from  those  that 
were  imposed  upon  the  citizens  of  those  states.  In  that  case,  the  court  held 
that  these  acts  of  the  state  were  within  the  authority  of  the  constitution,  and 
that  they  did  not  violate  that  provision,  because  the  language  referred  to  citi- 
zens—  to  persons,  and  not  to  corporations;  and  although  it  was  true  that,  for 
the  purpose  of  the  jurisdiction  of  the  federal  courts,  a  corporation  was  a 
citizen,  still  it  was  not  true  that  they  were  protected  in  the  same  way  precisely 
as  a  natural  person  who  was  a  citizen  of  another  state. 

It  is  to  be  observed  that  the  question  in  this  case  is  whether  the  court  has 
jurisdiction  in  order  to  protect  the  rights  of  the  corporation  and  its  property, 
and  therefore  the  rights,  privileges  and  property  of  the  persons  who  constitute 
the  corporation.  It  is  then  a  question  of  jurisdiction  here,  and  in  the  same 
way  as  it  was  a  question  of  jurisdiction  whether  a  corporation  was  a  citizen 
within  the  meaning  of  that  term  in  the  constitution,  so  as  \to  authorize  the 
federal  courts  to  take  jurisdiction  in  controversies  between  a  corporation  and 
an  individual.  It  seems  to  me  it  would  be  '*  sticking  in  the  bark"  to  hold  that 
the  rights  of  a  person  in  relation  to  his  property  should  be  protected  under 
these  provisions  of  the  constitution  and  law  where  he  was  simply  an  individual, 
and  the  rights  of  the  same  person  as  to  property,  as  a  member  of  a  corpora- 
tion, should  not  also  be  protected.  Why,  for  example,  if  a  corporation  as  such, 
under  color  of  any  law,  statute,  ordinance,  regulation,  custom  or  usage,  should 
subject  or  cause  to  be  subjected  any  person  within  the  jurisdiction  of  the 
United  States  to  the  deprivation  of  any  rights,  privileges  or  immunities  secured 
by  the  constitution  of  the  United  States,  should  not  the  individual  have  redress 
against  the  corporation?  And  yet  the  language  of  the  law  is  *'a  person,"  and 
not  a  corporation.  Why  should  a  party  be  protected  if  the  wrong  was  done 
by  a  person,  and  not  protected  if  it  was  done  by  a  corporation,  where  it  is  a 
question  as  to  the  jurisdiction  of  a  court?  Why,  in  other  words,  cannot  the 
court  treat  a  corporation,  if  that  does  the  wrong,  as  a  person,  precisely  as  the 
courts  have  always  treated  a  corporation  as  a  citizen,  for  the  purpose  of  main- 
taining jurisdiction  where  rights  are  affected?  It  seems  to  me  if  the  bill  shows 
that  the  rights  of  the  corporators  are  affected  within  the  terms  of  this  law 
they  may  seek  the  redress  which  is  there  pointed  out.  They  claim  that,  as 
individuals  constituting  the  corporation,  they  possess  certain  privileges  secured 
by  the  constitution  of  the  United  States,  of  which  they  are  to  be  deprived,  or 
which  are  to  be  affected  under  color  of  a  law,  statute,  ordinance,  regulation, 
custom  or  usage,  within  the  terms  of  this  provision  of  the  law,  and,  inasmuch 
as  I  think  where  if  the  wrong  was  done  by  a  corporation  there  would  be  a 
remedy  under  the  statute,  I  also  think  that  where  the  wrong  is  done  to  the  cor- 
poration (or  the  individuals  of  which  it  is  composed),  the  same  right  is  given 
to  the  corporation.  See  sec.  2,  Act  of  February  25,  1871;  16  Stat,  at  Large, 
431. 

The  statute  of  April  20,  1871,  declares  that  such  proceedings  are  to  be  pros- 
ecuted in  the  several  district  or  circuit  courts  of  the  United  States  with  and 
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subject  to  the  same  rights  of  appeal,  review  upon  error,  and  other  remedies 
provided  in  like  cases  in  said  courts.    I  think,  therefore,  upon  a  proper  show* 
ing,  a  bill  may  be  maintained  in  this  court  by  the  Northwestern  Fertilizing 
Company. 
Motion  to  dismiss  overruled,  {a) 

FARGO  V.  THE  LOUISVILLB,  NEW  ALBANY  &  CHICAGO  RAILWAY  COMPANY. 
(Circait  Court  for  Indiana:  6  Federal  Reporter,  787-794.    18S1.) 

Opinion  by  Gsbsham,  J. 

Statement  of  Facts. —  This  is  a  suit  in  equity  brought  by  William  O.  Fargo, 
a  citizen  of  the  state  of  New  York,  individually,  and  as  president  of  the 
American  Express  Company,  against  the  Louisville,  New  Albany  &  Chicago 
Railway  Company  for  an  injunction  and  other  relief.  The  grounds  of  juris* 
diction  assigned  in  the  bill  are:  (1)  That  the  right  of  the  American  Express 
Company  to  sue  and  be  sued  in  the  name  of  its  president  is  a  franchise  con* 
ferred  upon  it  by  the  legislature  of  New  York,  which,  by  comity,  follows  it 
into  other  states  where  it  is  permitted  to  do  business;  also,  that  the  president 
is  a  natural  person  and  a  citizen  of  the  state  of  New  York,  and  the  defendant 
is  a  citizen  of  the  state  of  Indiana.  (2)  That  if  it  be  held  that  the  complain- 
ant, as  such  president,  is  not  entitled  to  maintain  the  suit  under  the  laws  of 
New  York,  then  he  brings  the  suit,  not  only  in  his  own  name  and  behalf  indi« 
Tidaally  as  a  shareholder  in  the  company,  but  also  in  behalf  of  such  of  the 
other  numerous  shareholders  not  citizens  of  the  state  of  Indiana  as  shall  come 
in  and  be  made  parties  to  the  suit,  and  share  in  the  expense  thereof. 

The 'defendant's  objections  to  the  jurisdiction  of  the  court  are  that  the 
American  Express  Company  is  not  a  corporation,  but  a  mere  voluntary  asso* 
ciation,  with  no  existence  as  an  entity  separate  from  the  existence  of  its  mem- 
bers;  that,  not  being  a  citizen  in  the  sense  in  which  a  corporation  is,  it  can  sue 
only  with  the  names  of  all  its  associates,  who,  upon  the  face  of  the  bill,  must 
appear  to  be  citizens  of  states  other  than  the  state  of  Indiana;  that  the  New 
York  statutes,  which,  it  is  claimed,  authorized  this  suit  to  be  brought  in  its 
present  form,  permit  the  president  to  sue  only  when  all  the  stockholders  can 
sue,  and  that  all  the  stockholders  of  this  company  could  not  sue,  because  they 
are  all  of  the  same  class,  and  some  of  them  are  citizens  of  the  same  state  as 
the  defendant;  that  the  laws  of  New  York,  which  confer  upon  this  company 
certain  corporate  franchises,  have  no  extraterritorial  effect,  and  that  the  juris- 
diction of  this  court  is  not  of  comity,  but  of  constitutional  right  The  judicial 
power  of  the  United  States  is  extended  by  the  constitution  to  '^controversies 
between  citizens  of  different  states,"  and  by  the  judiciary  act  jurisdiction  is 
conferred  upon  the  circuit  courts  of  the  United  States  when  '^  the  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state.*'  It  is  now  settled  that  for  the  purpose  of  federal  jurisdiction  corpora- 
tions are  regarded  as  citizens  of  the  states  where  they  are  created,  and  no 
averment  as  to  the  citizenship  of  the  members  elsewhere  will  be  permitted. 

§  1378.  Joint  stock  companies  Jvr  purposes  of  jurisdiction  regarded  as  oiUr 
zens  of  the  state  under  the  laws  of  which  they  are  organised. 

Is  the  American  Express  Company,  which  is  a  joint  stock  company,  organized 
under  the  laws  of  New  York,  a  citizen  in  the  same  sense  and  for  the  same  purpose  ? 
In  chapter  258  of  the  laws  of  1849  of  the  state  of  New  York,  and  in  subse- 
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quent  amendatory  acts,  joint  stock  companies  may  sue  and  be  sued  in  the  name 
of  the  president  and  treasurer  when  the  nature  of  the  cause  of  action  is  such 
that  the  suit  might  be  maintained  by  or  against  all  the  shareholders.  Such 
companies  are  endowed  with  perpetual  succession — dissolution  not  resulting 
from  changes  in  membership  produced  by  death  or  otherwise.  A  pending  suit 
by  or  against  the  president  or  treasurer  of  the  company  is  not  abated  by  the 
death,  resignation  or  removal  of  such  officers;  and  a  judgment  against  the 
president  or  treasurer  as  such  is  not  a  lien  upon  their  individual  property,  but 
execution  is  levied  upon  the  property  of  the  company  only,  the  shareholders 
being  liable  individually  after  an  ineffectual  effort  to  thus  collect  the  debt  from 
the  company.  These  are  privileges  that  are  not  enjoyed  by  natural  persons  or 
partnerships.  While  these  companies  have  no  common  seal,  it  is  difficult,  in 
other  respects,  to  distinguish,  them  from  corporations.  They  are  organized 
tinder  general  laws  very  much  as  incorporations  are  now  usually  organized. 
Their  stock  is  divided  up  into  shares  and  sold  on  the  stock  boards  just  as  the 
stock  of  corporations  is  divided  up  and  sold. 

§  1379.  Principles  upon  which  the  attributes  of  joint  stock  companies  are  to 
he  determined.      When  a  corporation  de  facto. 

Corporations  are  artificial  persons  —  ideal  creatures  of  the  state  —  and  so  are 
ITew  York  joint  stock  companies.  It  is  of  lio  consequence  that  in  the  statutes 
under  which  these  companies  are  organized  they  are  called  ''unincorporated 
associations.'^  In  determining  what  such  institutions  really  are,  regard  is  to  be 
had  to  their  essential  attributes  rather  than  to  any  mere  name  by  which  they 
may  be  known.  If  the  essential  franchises  of  a  corporation  are  conferred  upon 
a  joint  stock  company,  it  is  none  the  less  a  corporation  for  being  called  some- 
thing else.  Section  3,  article  8,  of  the  constitution  of  New  York  declares  that 
'Hhe  term  corporation,  as  used  in  this  article,  shall  be  construed  to  include 
associations  and  joint  stock  companies  having  any  of  the  powers  and  privileges 
of  corporations  not  possessed  by  individuals  or  partnerships,  and  all  corpora- 
tions  shall  have  the  right  to  sue,  and  shall  be  subject  to  being  sued,  in  all  courts 
in  like  cases  as  natural  persons."  It  is  urged,  however,  by  counsel  for  the  de- 
fendant that  the  statute  which  confers  the  right  upon  these  companies  to  sue 
and  be  sued  in  the  name  of  the  president  or  treasurer  relates  to  the  remedy 
only,  and  that  it  can  have  no  extraterritorial  effect. 

Experience  demonstrated  the  usefulness  of  these  institutions  in  carrying  on 
trade  and  business,  and  convenience  required  that  they  should  be  allowed  to 
sue  and  be  subject  to  suit  in  the  name  of  an  individual  who  should  represent 
the  companies  as  distinct  from  the  individuals  composing  them.  The  right  of 
such  companies  to  sue,  and  of  others,  including  their  own  shareholders,  to  sue 
them,  could  not  be  acquired  by  agreement  between  the  associates.  In  Eng- 
land, by  an  act  of  parliament,  a  public  officer  is  designated  to  represent  the  in- 
dividuals composing  joint  stock  companies  in  the  courts,  both  as  plaintiff  and 
defendant,  and  a  judgment  taken  against  him,  in  his  representative  capacity, 
binds  only  the  property  of  the  company.  In  New  York,  where  the  same  ne- 
cessity was  felt  for  a  representative  of  joint  stock  companies  in  litigation  both 
by  and  with  them,  the  legislature  provided  that  suits  might  be  brought  by  and 
against  such  companies  in  the  name  of  the  president  or  treasurer.  Aside  from 
considerations  of  convenience,  it  would  be  a  practical  denial  of  justice  to  hold 
that  such  organizations,  representing  as  they  do  large  interests,  with  numerous 
and  ever-changing  shareholders,  can  sue  and  be  sued  only  in  the  names  of  all 
their  assooiatesi  as  in  the  case  of  partnerships.    It  is  only  by  comity  that  a  oor- 
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poration  which  has  been  created  by  one  state  is  permitted  to  carry  on  its  basi* 
Dcss  in  other  states,  and  there  sue  in  its  corporate  name;  and  it  is  not  easy  to 
assign  a  reason  why  the  same  rale  of  comity  should  not  apply  in  favor  of 
joint  stock  companies,  which  in  character  are  not  unlike  corporations. 

In  1855  the  legislature  of  Indiana  passed  an  act  (1  Davis,  466)  relating  to  ex* 
press  companies.  At  that  time,  and  ever  since,  the  express  business  in  this 
state  has  been  done  by  foreign  companies  organized  as  this  company  was.  By 
this  act  it  is  declared  that  all  such  companies  (and  clearly  foreign  companies 
are  contemplated),  before  entering  upon  business  in  any  county  in  this  state, 
shall  file  in  the  clerk's  office  of  that  county  a  statement  of  their  membership, 
the  amount  of  capital  invested  in  their  business,  and  an  agreement  that  service 
of  process  upon  any  agent  of  the  company  shall  be  deemed  good  service  on  the 
company.  Here  was  a  recognition  by  the  state  of  the  existence  of  express 
companies  like  the  American,  with  all  the  privileges  which  they  enjoyed  where 
organized,  one  of  which  was  the  right  to  sue  in  a  representative  or  common 
name. 

The  legislature  of  Massachusetts  passed  a  statute  which  imposed  upon  each 
fire,  marine,  and  fire  and  marine  insurance  company,  incorporated  or  associated 
under  the  laws  of  any  government  or  state  other  than  one  of  the  United  States, 
a  tax  of  four  per  cent  upon  all  premiums  charged  or  received  on  contracts  made 
in  that  state  for  insurance  of  property.  With  this  statute  in  force,  the  state  of 
Massachusetts  filed  a  bill  in  its  supreme  judicial  court  against  the  Liverpool  & 
London  Life  &  Fire  Insurance  Company  to  collect  a  tax  of  four  per  cent  on  its 
premiums  upon  contracts  made  in  Massachusetts,  and  to  restrain  the  company 
from  doing  further  business  until  the  tax  was  paid.  Payment  of  the  tax  was 
resisted  on  the  ground  that  the  defendant  was  an  association  of  natural  persons, 
nnder  certain  deeds  of  settlement  and  especial  acts  of  parliament,  and  not  a 
corporation.  In  these  acts  of  parliament,  conferring  privileges  on  the  com- 
pany, it  was  declared  not  to  be  the  intention  to  make  it  a  corporation.  The 
supreme  court  of  Massachusetts  gave  a  decree  against  the  company.  In  affirm- 
ing the  case  on  appeal  the  supreme  court  of  the  United  States  held  (10  Wall., 
566)  that,  as  the  law  of  corporations  is  understood  in  this  country,  the  Liver- 
pool &  London  Life  &  Fire  Insurance  Company  was  exercising  corporate 
franchises  in  Massachusetts,  and  that  it  was  liable  as  a  corporation  to  pay  the 
tax  under  the  statute  of  that  state. 

In  the  case  of  Westcott  v.  Fargo,  61  K  Y.,  542,  it  was  held  that  under  sec- 
tion 8,  article  8,  of  the  constitution  of  New  York,  and  under  the  legislation  of  that 
state,  already  alluded  to,  the  president  of  the  American  Express  Company  was 
to  be  deemed  a  corporation  sole  for  the  purpose  of  sning  and  being  sued  in  the 
courts  of  that  state.  The  reasons  which  induced  the  supreme  court  to  hold  that, 
for  the  purposes  of  federal  jurisdiction,  corporations  are  to  be  regarded  as  citi- 
zens of  the  states  whose  creatures  they  are,  call  with  equal  force  for  a  similar 
ruling  in  favor  of  joint  stock  companies  which  are  organized  under  the  laws  of 
New  York.  It  is  no  less  convenient  for  the  public  than  it  is  for  these  com- 
panies that  they  should  be  allowed  to  sue  and  be  sued  in  the  name  of  the  presi- 
dent or  treasurer.  If  they  are  not  allowed  the  privilege  of  thus  suing  they 
cannot  be  thus  sued.  The  American  Express  Company  has  a  capital  stock  of 
$18,000,000,  with  more  than  three  thousand  shareholders.  Its  right  to  sue  and  its 
liability  to  suit  in  the  name  of  its  president  or  treasurer  is  a  franchise  conferred 
npon  it  by  the  laws  of  New  York,  which  by  comity  should  and  does  follow  it  into 
other  states,  and  William  O.  Fargo,  who  brings  the  suit  as  president,  is  a  citi- . 
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zen  of  New  York,  and  the  defendant  is  an  Indiana  corporation  and  a  citizen  of 
that  state. 

For  these  reasons  I  think  the  suit  is  properly  brought,  and  without  deciding 
other  questions  which  were  argued  by  counsel,  the  motion  to  dismiss  for  want 
of  jurisdiction  is  overruled. 

§  1880.  Depends  on  citizenship  of  members.— The  right  of  a  corporation  to  litigate  in  the 
courts  of  the  United  States  depends  on  the  citizenship  of  its  members,  and  a  body  corporate 
cannot  as  such  be  a  citizen  within  the  meaning  of  the  constitution.  Hope  Ins.  Co.  of  Provi- 
dence v.  Board  man,*  5  Cr.,  57. 

§  1881.  In  the  following  cases,  it  was  said  by  one  or  more  judges  in  dissenting  opinions, 
that  a  corporation  cannot  from  its  nature  be  a  citizen  of  any  state,  and  therefore,  when  the 
jurisdiction  of  the  court  depends  on  the  allegation  that  the  corporation  is  a  citizen  of  any 
state,  the  jurisdiction  will  fail:  Philadelphia,  etc.,  B.  Co.  v,  Derby,  14  How.,  488;  Bundle  o. 
Delaware  &  Raritan  Canal  Co.,  14  How.,  97;  Salmon  Falls  Manuf.  Co.  v.  Ooddard,  14  How., 
457  (Contracts,  §§  17H3-67);  North.  Indiana  R  Co.  v.  Michigan  Cent.  R  Co.,  15  How.,  d49; 
State  Bank  of  Ohio  v.  Knoop.  Itf  How.,  405  (Const.,  §§  2246-58);  Ohio  Life  Ins.  &  Tniat  Co. 
V.  Det)olt,  16  How.,  443  (Const.,  §§  2254-65). 

8  1882.  Although  in  a  question  of  jurisdiction  it  was  held  in  the  Bank  of  the  United  States 
V,  Deveauz,  5  Cranch,  61,  that  the  court  might  look  into  the  residence  of  members  of  a  cor- 
poration, and,  if  they  are  all  members  of  different  states  from  the  other  party  to  a  suit,  might 
allow  the  corporation  to  sue  in  the  federal  courts,  yet  this  referred  only  to  jurisdiction.  As 
to  ascertaining  the  substantial  rights  of  parties  in  a  suit  against  a  corporation,  the  corpora- 
tion is  considered  an  iniiabitant  of  the  state  in  which  it  is  incorporated.  Bank  of  Augusta  «. 
Earle,  18  Pet.,  586  (Corp.,  §§  1123-35). 

§  138S.  In  the  following  cases  it  was  held  that  a  federal  court  has  no  jurisdiction  of  a  suit 
against  a  corporation,  if  any  of  the  corporator  are  citizens  of  the  same  state  with  the  plaint - 
iff:  Kirkpatrick  v.  White,*  4  Wash.,  595;  Bank  of  Cumberland  v.  Willis,*  8  Sumn.,  472; 
Commercial  &  Bailroad  Bank  v.  Slocomb,*  14  Pet,  60;  Breithaupt  v.  Bank  of  Georgia,*  1 
Pet.,  23a 

§  1S84.  Presnmption  as  to  citizenship  of  members.— The  members  of  a  corporation  are, 
for  purposes  of  jurisdiction,  conclusively  presumec^to  be  citizens  of  the  state  which  granted 
the  charter.  Steamship  Co.  v.  Tugman,  16  Otto,  120;  Boom  Co.  t;.  Patterson,  8  Otto,  407. 
And  it  may  therefore  sue  or  be  sued  by  a  citizen  of  another  state  in  the  federal  courts.  Boom 
Co.  V.  Patterson,  8  Otto,  407. 

§  1885.  The  rule  reaffirmed  that  a  corporation,  while  not  strictly  a  citizen  of  the  state  in 
which  it  is  incorporated,  is  conclusively  presumed  to  be  composed  of  citizens  of  that  state. 
An  allegation  that  the  corporation  is  a  body  corporate  by  the  laws  of  a  state  is  a  sufficient 
allegation  of  the  citizenship  of  its  members,  and  if  the  plaintiff,  resident  in  another  state, 
sues  the  corporation,  the  federal  courts  will  take  jurisdiction  of  the  case.  Marshall  v.  Balti- 
more &  Ohio  R.  Co.,  16  How.,  824  (CoNTRAcrrs,  5$§  555-62). 

§  1886.  Depends  on  citizenship  of  corporation.— For  the  purposes  of  an  action  at  law  a 
corporation  is  a  citizen  of  the  staie  which  created  it.  Railway  Co.  t;.  Whitton,  18  WalL»  870 
(§§  585-588). 

§  1887.  A  corporation  established  by  and  in  a  state,  and  doing  business  there,  is  to  be 
deemed  a  citizen  of  the  state ;  and  for  the  purposes  of  jurisdiction,  the  citizenship  of  the  cor- 
porators is  immaterial.     Oreeley  v.  Smith.  8  Story,  78. 

%  1888.  A  corporation  is  a  citizen  within  the  meaning  of  the  twelfth  section  of  the  federal 
judiciary  act,  entitling  a  party  to  a  suit  in  a  state  court  to  remove  the  suit  to  a  federal  oowt 
in  certain  cases.    Barney  v.  Globe  Bank,  5  Blatch.,  118. 

§  1889.  When  a  case  is  brought  by  a  citizen  of  one  state  against  a  corporation  chartered  in 
another,  in  a  fedt^ral  court,  the  allegation  that  the  defendant  is  a  corporation  in  such  state  by 
a  law  of  that  state  is  sufficient  to  establish  the  jurisdiction.  From  this  view  Daniel,  J.,  dis- 
senting, says  a  corporation  cannot  be  a  citizen  of  any  state  so  as  to  give  jurisdiction.  Phila- 
delphia, eta,  R  Co.  v.  Quigley,  21  How.,  214,  215. 

g  1890.  When  the  defendant  is  a  corporation  chartered  by  the  legislature  of  a  diJRTerent 
state  from  that  in  which  the  plaintiff  lives,  the  federal  courts  have  jurisdiction  of  the  case* 
and  it  is  immaterial  that  a  stockholder  of  the  corporation  lives  in  the  same  state  as  the  plaint- 
iff.   Greeley  v.  Smith,  8  Story,  77. 

§  1891.  When  a  suit  in  equity  is  brought  in  the  circuit  court  of  the  United  States,  and  a 
corporation  which  is  a  necessary  party  to  the  bill  is  not  made  a  party  because,  being  incorpo- 
rated by  the  laws  of  the  state  where  the  plaintiff  resides,  its  joinder  would  oust  the  jnriadio- 
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tion  of  the  court,  the  court  will  not  entertain  jurisdiction  of  the  case.    Northern  Indiana 
R.  Co.  u  Michigan  Cent  R  Co.,  15  How.,  244. 

g  1392.  When  a  record  shows  averments  by  the  plaintiff  that  he  is  a  citizen  of  one  state 
and  the  defendant  a  corporation  chartered  by  the  laws  of  another  state,  a  pritfia  facie  case 
of  jurisdiction  for  the  circuit  court  of  the  United  States  is  made  out.  Fremont  V'  Merced 
Mining  Co.,  McAl.,  268. 

g  1898.  An  allegation  as  to  defendant  that  *'  the  Covington  Drawbridge  Company,  of  Cov- 
ington, is  a  corporation  and  citi2sen  of  the  state  of  Indiana,*'  is  sufficient  for  jurisdictional 
purposes.    Covington  Drawbridge  Co.  v.  Shepherd,*  21  How.,  112. 

%  1894.  In  suits  in  the  federal  courts,  where  the  jurisdiction  depends  on  the  citizenship  of 
the  parties,  and  one  is  a  corporation,  it  is  not  enough  to  allege  the  corporation  to  be  a  citizen. 
It  should  be  alleged  tliat  the  company  is  *'  a  corporation  under  the  laws  of"  the  state  where 
it  is  chartered.  When  this  allegation  is  made,  it  is  conclusively  presumed  by  law  that  the 
stockholders  are  all  citizens  of  the  state  where  the  charter  is  given.  Muller  v.  Dows,  4  Otto, 
445  (Corp.,  §8  1574-79). 

g  1895.  Estoppel  as  to  eitizenship.— If  a  body  of  citizens  of  a  state  assume  to  act  as  a 
corporation  of  that  state,  have  offices  and  principal  officers  in  that  state,  execute  bonds  and 
mortgages  including  property  in  that  state,  and  reciting  and  showing  a  charter  and  legisla- 
tion of  that  state  as  part  of  its  authority  to  do  those  acts,  se^nble  it  is  estopped  by  these  acts 
to  deny  its  citizenship  in  that  state  when  the  question  of  jurisdiction  depends  on  that  fact. 
Blackburn  v,  Selma,  M.  &  Memphis  R.  Co.,  2  Flip.,  580  (Corp.,  gg  1179-86). 

g  1896.  Suable  only  in  state  where  chartered.—  When  a  defendant  corporation  is  sued  in 
the  United  States  circuit  court  in  another  state  from  that  in  which  the  corporation  is  organ- 
ized and  does  business,  the  case  will  be  dismissed  for  want  of  jurisdiction.  Northern  Indi* 
ana  R.  Co.  v.  Michigan  Central  R.  Co.,  5  McL.,  446. 

§  1897.  A  corporation  chartered  by  the  laws  of  a  state  is  a  citizen  of  that  state,  within 
the  meaning  of  the  eleventh  section  of  the  judiciary  act.  The  fact  that  it  does  business  in 
another  state,  and  that  by  the  laws  of  that  state  a  certain  mode  of  service  upon  it  is  pre- 
scribed, does  not  make  it  a  citizen  of  that  state.  Hatch  v.  Chic.,  R.  L  &  Paa  R.  Co.,  6 
Blatch.,  111. 

§  1898.  Union  Paeifle  B.  Go.— A  corporation  exists  only  in  the  state  in  which  it  Is  in* 
corporated  and  can  be  sued  there  only.    The  Union  Pacific  R.  Co.  did  not  extend  its  liability  • 
to  suit  by  accepting  its  charter  in  the  act  of  congress,  providing  that  it  may  sue  and  be  sued  in 
all  courts  of  law  and  equity  within  the  United  States.    Lathrop  o.  Union  Pac.  R.  Co.»*  I 
MacArth.,  237. 

§  1899.  Suable  in  any  state  where  it  does  business.— A  corporation  of  one  state,  doing 
business  in  another,  may  be  sued  where  its  business  is  done,  if  the  laws  make  provision  to 
that  effect    Railroad  Co.  v.  Koontz,  14  Otto,  10. 

§  1400.  The  act  of  March  2,  1881,  licensing  the  Baltimore  A  Ohio  Railroad  Company,  a 
corporation  of  Maryland,  to  extend  a  branch  into  the  District  of  Columbia,  made  the  oom« 
pany,  although  a  foreign  corporation,  subject  to  suits  in  the  courts  of  the  District;  and  it 
seems  that  in  any  case  where  a  foreign  corporation  does  business  in  a  state,  other  than  that 
of  its  origin,  it  thereby  consents  to  be  sued  in  the  courts  of  that  state.  Railroad  Co.  «.  Harris, 
12  WaU.,  65  (Corp..  S§  1166-74). 

%  1401.  When  a  foreign  corporation  is  doing  business  according  to  law  in  the  district  within 
which  it  is  sued,  it  is  *'  found  ^  there  so  as  to  be  suable,  whether  the  legislation  under  which 
it  so  does  business  incorporates  it  within  the  district,  or  is  merely  a  license  to  do  business  in 
some  place  within  the  district.  Blackburn  v.  Selma,  M.  &  Memphis  B.  Co.,  2  Flip.,  685 
(CORP.,  §g  1179-86). 

§  1402.  A  corporation  chartered  by  one  state,  and  doing  business  there  and  in  another  state 
also,  is  *'  found "  in  the  latter  state,  so  that  it  can  be  served  with  process  there,  out  of  the 
federal  courts.  The  legislation  of  the  state  relative  to  the  mode  of  service  on  foreign  insur- 
ance companies  does  not  imply  that  similar  legislation  is  necessary  in  order  to  serve  process 
<m  other  foreign  corporations.    Wilson  Packing  Co.  v.  Hunter,  8  Bias.,  480. 

§  1408.  Service  of  process  on  foreign  eorporatlon.—  A  federal  court  of  the  southern  dis- 
trict  of  New  York  cannot  acquire  jurisdiction  over  a  Connecticut  corporation  by  service  of 
process  on  one  of  its  officers  in  the  district  where  the  court  ia  sitting.  Decker  v.  New  York 
Belting  and  Packing  Co.,*  11  Blatch.,  76. 

g  1404.  An  insurance  company  doing  business  in  a  state  other  than  that  of  its  doraiciie 
may  be  sued  in  that  state,  and  process  may  be  served  upon  its  agent  there  who  receives  risks, 
signs  policies  and  transacts  the  ordinary  business  of  an  insurance  agent,  though  in  the  ab- 
sence of  statutes  authorizing  such  suits  or  such  method  of  service.  Moch  v.  Insurance  Co., 
4Hughe8,61(g§501-^K)7).  ^ 
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§  1405.  Although  authorities  have  held  that  a  corporation  cannot  be  found  for  seryice  of 
process  outside  of  the  state  of  its  creation,  yet  the  question  has  been  so  definitely  settled 
otherwise  as  to  be  beyond  discussion,  and  service  in  a  suit  in  the  federal  courts  may  be  made 
upon  a  duly  authorized  agent     Runkle  v,  Lamar  Ins.  Co.,*  2  Fed.  R.,  9. 

§  1400.  agent  anihorized  by  state  law  to  accept  gerrlce.— When  a  state  law  provides 

that  service  on  an  insurance  agent  shall  be  service  on  the  corporation,  though  the  corporation 
is  organized  and  chartered  in  another  state,  the  federal  court  will  uphold  the  jurisdiction  ac- 
quired by  such  service.    French  v,  Lafayette  Ins.  Co.,  5  McL.,  465. 

§1407.  Foreign  insurance  companies  doing  business  in  Ohio  under  a  license  requiring 
them  to  assent  to  service  upon  their  agents  may  be  sued  in  the  federal  court  by  such  service, 
as  well  as  in  the  state  courts,  and  this  whether  or  not  the  particular  causes  of  action  in  ques- 
tion were  created  by  the  action  of  these  agents.  Mohr  &  Mohr  Distilling  Ca  v.  Insurance 
Cos..*  12  Fed.  R.,  474. 

g  1408.  The  federal  courts  cannot  acquire  jurisdiction  over  a  corporation  created  by  the 
laws  of  another  state  by  service  of  process  upon  one  of  its  officers  within  the  district.  Pome- 
roy  «.  N.  Y.  &  New  Haven  R  Co.,*  4  Blatch.,  121. 

g  1409.  It  is  not  material  in  such  case  that  such  corporation  has  permission  to  extend  its 
xoad  into  the  state  in  which  the  court  is  held,  and  that  the  laws  of  such  state  make  it  subject 
to  process  from  the  state  courts,  to  be  served  upon  its  agents.    Ibid. 

8  1410.  A  statute  of  New  York  authorized  the  defendant,  a  Connecticut  corporation,  to  act 
within  .its  limits,  and  enacted  that  it  should  be  liable  to  be  sued  like  any  domestic  corpora- 
tion, and  that  service  on  its  agents  or  officers  should  be  sufficient  Held,  that  the  United 
States  circuit  court  for  a  New  York  district  could  acquire  no  jurisdiction  of  a  suit  against 
the  corporation  by  service  on  its  agent  appointed  under  the  New  York  statute  to  receive 
service  there.    Ibid, 

§  1411.  The  jurisdiction  of  the  courts  of  the  United  States  is  derived  alone  from  the  consti- 
tution and  laws  of  the  United  States;  hence  a  federal  court  cannot  get  jurisdiction  of  a  corpo- 
ration not  a  citizen  of  the  state  in  which  its  district  lies  by  service  on  an  agent  appointed  by 
the  corporation  to  receive  process  from  the  state  courts,  under  a  state  statute  licensing  the 
corporation  on  condition  of  such  appointment.  Southern  &  Atlantic  Tel.  Co.  v.  New  Orleans 
M.  &  T.  R.  Co.,*  2  Cent.  L.  J.,  88. 

§  1412.  A  mnnieipal  corporation  may  be  sued  in  the  federal  courts  by  a  citizen  of  another 
state,  for  it  is  a  citizen  of  the  state  in  which  it  exists,  so  far  as  is  necessary  for  purposes  of 
jurisdiction.    McCoy  v,  Washington  County,  8  Wall.  Jr.,  885. 

§  1418.  May  sne  in  another  state.—  A  corporation  may  sue  in  the  federal  courts  outside 
the  state  or  territory  within  which  it  was  incorporated.  Insurance  Co.  v.  The  "C.  D.,  Jr.," 
1  Woods,  78. 

§  1414.  Where  one  of  the  defendants  is  a  resident  of  the  same  state  as  the  plaintiff  cor- 
poration.— Where  a  bill  in  equity  in  the  United  States  circuit  court  is  brought  by  a  corporation 
existing  in  one  state  against  several  defendants,  one  of  whom  is  a  corporation  of  the  same  state, 
the  court  cannot  entertain  jurisdiction.   Ketchum  v.  Farmers*  Loan  and  Trust  Co.,*4McL.,  1. 

§  1415.  Suit  by  corporation  in  a  state  whose  laws  forbid  it  to  remoTe  salts  to  federal 
coarts. —  When  an  insurance  company  chartered  in  one  state  is  allowed  to  do  business  in  an- 
other stat«  on  terms  of  being  there  amenable  to  the  state  courts,  though  it  may  forfeit  its 
right  to  remove  a  case  brought  against  it  in  the  state  court  to  a  federal  court,  yet  it  retains 
its  right  as  a  foreign  corporation  to  sue  a  resident  of  that  state  in  the  federal  courts.  Metro- 
politan life  Ins.  Co.  v.  Harper,  8  Hughes,  271. 

g  1416.  Salt  in  state  where  it  is  prohibited  from  doing  bnsiness.— A  statute  forbidding 
foreign  corporations  from  transacting  business  within  the  state  except  under  certain  condi- 
tions would  include  a  national  bank.  Such  a  statute,  however,  should  not  be  construed  to 
forbid  a  corporation  from  maintaining  a  suit  within  the  state,  and  if  it  were  so  construed  it 
would  be  ineffectual,  as  jurisdiction  in  such  case  is  given  by  congress.  Orange  Nat  Bank  v, 
Traver,*7Saw.,  210. 

§  1417.  A  bill  in  eqnlty  for  the  distrlbation  of  assets  may  be  sustained  in  the  federal 
courts  by  a  stockholder  of  a  bank  incorporated  in  another  state  and  dissolved  by  the  law  of 
that  state  for  breach  of  its  charter.    Bacon  v,  Robertson,  18  How.,  482  (Corp.,  §§  1446-49). 

§  1418.  Suit  against  corporation  by  stockholders  residing  in  other  states.—  The  circoit 
court  for  Indiana  has  jurisdiction  of  a  suit  brought  by  stockholders  of  an  Indiana  corpora- 
tion who  are  citizens  of  other  states,  against  the  state  treasurer  and  the  corporation  to  enjoin 
the  collection  of  an  illegal  tax;  and,  although  the  corporation  appear  as  defendants,  the  court 
may  give  them  such  relief  as  may  be  just.    Paine  v,  Wright,*  6  McL.,  395. 

g  1419.  Consolidation  of  corporations  of  different  states.—  Although  two  corporations 
may  be  joined  into  one  consolidated  company  by  statutes  of  the  two  states  where  they  are 
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incorporated,  yet,  for  jurisdictional  purposes  in  the  federal  courts,  either  of  the  corporators 
is  considered  a  citizf>n  of  the  state  in  which  it  was  incorporated,  and  of  that  alone.  Muller  v, 
Dows,  4  Otto,  447  (Corp.,  §.:?  1474-79). 

§  1420.  By  a  legal  fiction,  all  the  incorporators  of  a  corporation  established  by  a  state 
legislature  are  conclusively  presumed  to  be  citizens  of  that  state;  and  if  a  railroad  company, 
which  has  been  chartered  separately  in  several  states,  is  afterwards  chartered  in  those  states 
as  a  single  consolidated  company,  the  corporation  established  thus  by  each  state  is,  for  juris- 
dictional purposes,  a  citizen  of  that  state.  UphofF  v.  Chic,  St.  L.  &  New  Or.  R.  Co.,  5  Fed. 
R,  048. 

§  1421.  Incorporation  in  seyeral  states.— When  a  company  is  incorporated  in  two  states, 
a  citizen  of  one  of  the  states  may  sue  the  corporation  in  the  federal  court  in  the  other.  City 
of  Wheeling  v,  Baltimore,  1  Hughes,  06. 

§  1422.  When  a  citizen  of  one  state  brings  a  bill  in  equity  against  two  corporations,  com- 
posed of  the  same  individuals,  but  incorporated,  one  in  the  state  in  which  the  plaintiff  lives, 
the  other  in  a  different  state,  the  bill  must  be  dismissed  as  to  the  former  for  lack  of  jurisdic<» 
tion,  but  may  be  maintained  against  the  latter.  Vose  v.  Reed,  1  Woods,  649. 
,  §  1423.  When  a  railroad  corporation  is  chartered  in  three  states,  and  is  sued  by  an  inhab- 
itant of  one  of  those  states  in  another  of  those  states,  and  is  described  in  the  suit  as  incoi> 
porated  in  the  state  in  which  it  is  sued,  the  suit  may  be  removed  into  a  federal  court  under 
act  of  congress  of  March  2,  1867,  for  the  corporation  is  in  that  suit  a  citizen  of  the  state  in 
which  it  was  sued,  although  it  is  likewise  incorporated  in  other  states.  Railway  Co.  v.  Whit- 
ton,  18  Wall..  288  (§.^  585-588). 

g  1424.  When  a  corporation  is  incorporated  by  acts  of  different  states  it  is,  for  purposes  of 
suit,  an  inhabitant  of  any  of  those  states;  but  when  a  corporation  is  incorporated  in  one  state, 
and  a  statute  of  another  state  recognizes  it  as  already  existing  by  the  laws  of  the  first  state, 
and  merely  extends  to  it  similar  powers  to  those  given  it  in  the  state  where  it  was  incorpo- 
rated, such  a  statute  must  be  construed  only  as  a  license  enlarging  the  field  of  operations,  and 
the  corporation  is  not,  for  purposes  of  jurisdiction,  a  citizen  of  the  second  state,  but  may  be 
sued  in  the  circuit  court  by  a  citizen  of  that  state.  Missouri,  E[an.  &  Tex.  R*y  Co.  v.  Texas 
^  St  L.  R'y  Co.,  10  Fed.  R,  502  (CORP.,  gg  1552-^5). 

§  1425.  When  a  corporation,  chartered  and  organized  originally  in  one  state,  afterwards 
secures  legislation  in  other  states,  it  is  a  question  of  legislative  intent  whether  such  legislation 
makes  the  corporation  a  citizen  of  those  states,  or  merely  licenses  it  to  do  business  in  them. 
When  the  original  charter  is  simply  adopted  by  the  other  states,  the  corporation  is,  for  pur- 
poses of  jurisdiction,  a  citizen  of  those  states,  although  it  may  not  have  organized  in  any  of 
them.    Blackburn  t;.  Selma,  M.  &  Memphis  R.  Co.,  2  Flip.,  686  (Corp.,  gg  1179-86). 

S  1426.  When  a  municipal  corporation  of  one  state  holds  stock  in  a  railroad  corporation, 
originally  chartered  by  another  state,  but  whose  charter  has  been  confirmed  by  the  state  in 
which  the  municipal  corporation  is  situated,  that  municipal  corporation  may  sue  the  railroad 
corporation  in  the  United  States  circuit  court  for  that  circuit  City  of  Wheeling  v.  Mayor  of 
Baltimore,  1  Hughes.  96. 

g  1427.  An  inhabitant  of  Alabama  brought  suit  in  a  state  court  of  Alabama  against  a  rail- 
road company  for  injuries.  The  company  was  originidly  incorporated  in  Tennessee,  but  an  act 
waa  passed  by  the  Alabama  legislature  incorporating  the  company  in  Alabama.  The  railroad 
company  removed  the  suit  to  the  federal  circuit  court  It  was  there  held  that  the  company 
was  a  citizen  of  Alabama,  for  jurisdictional  purposes,  as  well  as  of  Tennessee,  and  that  the 
federal  court  had  no  jurisdiction  of  the  suit  Copeland  v.  Memphis  &  Charleston  R.  Co.,  8 
Woods,  657. 

§  1428.  The  circuit  court  has  no  jurisdiction  of  a  suit  brought  by  a  citizen  of  one  state 
against  a  railroad  company  which,  although  originally  incorporated  in  a  different  state,  yet 
has  by  statute  been  adopted  by  the  state  in  which  the  plaintiff  resides,  if  the  statute  is  more 
than  a  mere  license  to  the  company,  as  a  corporation  of  another  state,  to  do  business  in  the 
state.  It  seems  that  if  the  plaintiff  shows  by  bis  pleadings  that  he  is  suing  a  corporation 
established  by  another  state,  the  court  may  take  jurisdiction.  Uphoff  v.  Chicago,  St  L.  & 
K.  O.  R.  Ca,  6  Fed.  R.,  547. 

g  1429.  Defendant  corporation  operating  road  in  plaintilTs  state.— When  suit  is  brought 
in  a  state  conrt  by  a  citizen  of  one  state  against  a  railroad  corporation  of  another  state,  but 
which  has  leased  a  line  of  railway  from  a  railroad  company  of  the  state  in  which  the  plaint- 
iff resides,  and  is  operating  the  same  under  the  leases  and  by  virtue  of  the  franchise  granted 
to  the  lessor  corporation,  these  facts  do  not  constitute  any  bar  to  a  petition  by  the  defendant 
corporation  for  removal  of  the  cause  to  the  circuit  court  of  the  United  States.  Railroad  Ca 
V.  KoonU,  14  Otto,  10. 

g  14S0.  Maudam as— Union  Pacific  Railroad  Company.— Under  the  act  of  March  8, 1878, 
the  proper  circuit  court  of  the  United  States  has  jurisdiction  of  all  cases  of  nuindamtu  ■ 

615 


S8  1481-140.     COUBTS.- JURISDICTION  OF  THE  CIRCUIT  COURT. 

against  the  Union  Paciflo  Railroad  to  compd  it  to  operate  its  road  acootding  to  law.  Bat 
there  must  be  service  on  the  oompany  to  give  the  court  juriedictionf  or,  unless  there  is  a  vol- 
untary appearance,  the  proceedings  will  falL  Qucsre,  whether  under  these  circumBtances 
the  circuit  court  for  the  district  of  Iowa  can  acquire  jurisdiction  over  the  company.  Hall  v. 
Union  Pacific  R.  Ca,*  6  Ch.  Leg.  N.,  807. 

%  1481.  Waiver  of  objection  to  jnrisdietion.—  A  corporation  does  not  waive  an  objectioii 
to  the  jurisdiction  by  appearing  by  attorney  and  pleading  to  the  jurisdiction.  Decker  v.  N. 
Y.  Belting  and  Packing  Co,*  11  Blatch.,  76;  Cadle  v.  Tracy,*  11  Blatoh.,  101. 

§  1482.  If  a  corporation  of  a  state  other  than  that  of  the  plaintiff  is  sued  in  the  circnit 
court  in  a  district  which  does  not  include  the  state  in  which  it  is  incorporated,  if  the  corpo- 
ration voluntarily  appears  in  the  case,  this  appearance  gives  jurisdiction  over  the  corpora- 
*tion  where  there  are  other  parties  resident  within  the  district  who  are  sued.  Blackbnrn  «. 
Belma,  M.  &  Memphis  R.  Co.,  2  FUp.,  581  (Cobp.,  §g  117»-86). 

g  1488.  When  a  suit  is  brought  in  a  state  court  against  a  corporation  which  was  inoofpo* 
rated  in  another  state,  and  the  case  is  then  removed  by  the  defendant  corporation  to  the  cir- 
cuit court  of  the  United  States,  the  corporation  thereby  waives  its  right  to  object  to  the 
jurisdiction  of  the  cirouit  court,  on  the  ground  that  it  is  not  resident  or  found  within  the  dis- 
trict of  the  court.    Winans  v,  McKean  R.  and  Nav.  Co.,  6  Blatch.,  218. 

§  1484.  If  a  defendant  corporation,  sued  in  the  United  States  circuit  court,  in  a  district 
where  it  was  not  found,  appears  and  flies  an  answer,  it  waives  its  privilege  and  is  amenable  to 
the  jurisdiction  of  the  court    Kelsey  v.  Pennsylvania  R.  Co.,  14  Blatch.,  89. 

§  1485.  When  a  railroad  company  has  obtained  acts  of  incorporation  in  two  adjoining 
states,  if  both  the  corporations  are  sued  in  the  cireuit  court  of  the  United  States  for  the 
district  within  which  one  of  them  is  incorporated,  and  both  appear  and  file  a  joint  answer, 
the  court  has  jurisdiction  of  both,  for  the  one  which  was  not  incorporated  within  the  district 
of  the  court  has  waived  the  objection  to  the  jurisdiction  by  appearing  and  answering. 
Wilmer  v.  Atlanta  &  Rich.  Air  Line  R'y  Co.,  2  Woods,  465  (Cony.,  g^  1405-9). 

§  1486.  Bemovai  to  federal  coart.—  Where  a  cause  is  removed  into  the  circuit  court, 
under  the  twelfth  section  of  the  judiciary  act,  the  court  has  jurisdiction  of  the  suit,  although 
it  could  not  have  taken  original  jurisdiction  of  the  action  owing  to  the  fact  that  the  defend* 
ant  is  a  foreign  corporation.    Bliven  v.  New  England  Screw  Co.,  8  Blatch.,  111. 

g  1487.  The  suit  was  originally  brought  in  the  New  York  state  court  against  the  defendant^ 
a  Massachusetts  corporation;  and  service  obtained  by  attachment  and  publication.  The  de- 
fendant entered  an  i^pearance  and  filed  a  petition  for  removal  into  the  federal  court  under 
section  12  of  the  judiciary  act.  On  motion  in  the  federal  court  to  remand,  it  was  held  that  the 
proceeding  in  the  state  court  was  a  suit  within  the  meaning  of  th^  act,  and  that  the  defend- 
ant having  voluntarily  appeared,  it  was  no  objeotion  to  the  removal  that  the  defendant  could 
not  have  originally  been  sued  in  this  court.  Barney  v.  Globe  Bank,  11  Am.  L.  Beg,,  281 ;  6 
Blatch.,  110» 

e.  National  Banks. 

D9ee  Bamss,  National,  YIIL] 

BUMXAXt^Suitt  out  of  the  district,  g  1488.-/9  a  citizen,  %  14:99.-- Right  to  mte  out  of  di^ 
triat  not  excluded,  §  1440.— fifui^s  within  district,  §  1441 ;  sues  under  its  charter,  §  1442.-* 
May  suetisa  citizen,  g§  1448-44— Ziocaf ton,  §  1445.—  May  sue  as  plaintiff,  g  1440.—  Are 
residents  of  their  district,  g  1447.— iVbf  migratory,  §  1448.—  Jurisdiction  of  cireuit  courts 
g  1449.— Banfc  as  nominal  party,  g  1^50.^  Interpleader,  g  1451.— Amount,  g  1453. 

g  14SS»  A  national  bank  cannot  sae  in  a  federal  court  out  of  its  district  except  on  tha 
ground  of  citizenship.    St  Louis  Bank  v,  Allen,  gg  1466-68. 

g  1489.  A  national  bank  is  a  citizen  of  its  state  in  the  same  sense  in  which  other  cori>ora- 
tions  are  citizens.    Ibid. 

g  1440.  The  right  of  national  banks  to  sue  in  any  federal  court  on  the  ground  of  citizen* 
ship  is  not  excluded  by  the  grant  of  the  right  to  sue  in  the  cireuit  court  of  their  own  district 
without  regard  to  citizenship.    Ibid. 

g  1441.  A  national  bank,  established  under  the  act  of  June  8,  1864,  may  sue  or  be  sued  in 
the  cireuit  court  for  its  own  state,  irrespective  of  citizenship.  Commercial  Bank  ty.  Simmons, 
^  1456-57. 

g  1442.  In  such  a  suit  as  the  above^  the  bank  sues,  not  under  the  judiciary  act,  bat  under 
its  charter,  the  national  banking  act;  and  the  restriction  in  the  judiciary  act  as  to  suits  by 
assignees  does  not  apply.    Ibid. 

g  1448*  A  national  bank  may  sue  and  be  sued  just  as  a  natural  person.  ICannfacturen* 
Bank  v.  Baack,  gg  1468-6a 
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§  1414  The  only  right  of  a  national  bank  to  sue  out  of  its  own  district  is  that  given  to  all 
citizens  by  section  11  of  the  judiciary  act.    Ibid, 

s)  1445.  A  national  bank  is  located  at  the  place  specified  in  its  organization  certificate,  and 
its  corporators  are  conclusively  presumed  to  be  citiisens  of  that  state,  as  in  case  of  other 
corporations.    IbidL 

g  1446.  Congress  has  passed  no  laws  with  the  intention  of  prohibiting  national  banks  from 
suing  as  plaintiffs  in  the  federal  courts.    Ibid. 

§  1447.  Banks  organized  under  the  national  banking  act  are  residents  of  the  district  where 
they  are  located,  and  as  such  may  sue  and  be  sued  as  natural  persons.  Main  v.  Second 
National  Bank  of  Chicago,  gg  1464-65. 

§  144S.  National  banks  are  not  migratory  and  cannot  be  found  out  of  the  state  of  their 
location.    Ibid. 

§  1449.  A  circuit  court  has  jurisdiction  of  all  suits  by  or  against  a  national  bank  within  its 
district     Foss  v.  First  National  Bank,  §^  1466-68. 

§  1460.  Quare:  Whether  this  rule  would  apply  where  the  bank  was  a  nominal  party  only  ? 
Ibid. 

§  1451.  A  circuit  court  has  jurisdiction  of  a  bill  of  interpleader  brought  by  a  national 
bank  of  its  district  against  claimants  also  of  its  district.    Ibid,    ' 

$  1452.  A  national  bank  has  not  the  right  to  sue  in  federal  courts  out  of  its  district  if  the 
amount  in  controversy  be  less  than  9S0O.    St  Louis  Bank  v.  Brinkham,  g  1169. 

[NOTX&— See  g§  1470-1485.] 

ST.  LOUIS  NATIONAL  BANK  v.  ALLEN. 
(Circuit  Court  for  Iowa:  2  McCrary,  92-96^    1881.) 

Opinion  by  McCraey,  J. 

Statsmbnt  of  Facts. —  The  demnrrer  to  the  declaration  in  this  case  raises 
the  question  wbetlier  a  national  bank,  organized  under  the  act  of  congress  of 
June  3,  1864  (13  Stat.,  12),  and  located  in  St.  Louis,  Mo.,  is  authorized  to  sue 
in  this  court  a  citizen  of  this  state.  In  the  discussion  of  the  demurrer  two  ques- 
tions have  been  suggested:  1.  Whether  a  national  bank  is  authorized  to  sue  in 
any  circuit  court  of  the  United  States  independently  of  any  question  of  citizen* 
ship?  and  2.  Whether  for  the  purposes  of  jurisdiction  a  national  bank  is  to  be 
regarded  as  a  citizen  of  the  state  in  which  it  is  established  and  located? 

§  1453.  A  national  bank  cannot  sue  in  a  federal  ixmrt  out  of  tie  district  excepi 
upon  the  ground  of  its  citizenship. 

1.  Although  upon  the  first  question  there  may  be  room  for  doubt,  we  are  in* 
dined  to  answer  it  in  the  negative.  The  language  of  the  statute  is,  that 
national  banks  shall  have  power  *^  to  sue  and  be  sued,  complain  and  defend  in 
any  court  of  law  or  equity  as  fully  as  natural  persons."  A  fair  construction  of 
this  provision  would  seem  to  go  no  further  than  to  place  these  corporations  on 
an  equal  footing  with  natural  persons,  and  to  confer  upon  them  the  right  to 
sue  and  be  sued  in  the  federal  courts  only  to  the  same  extent  as  natural 
persons,  and  under  like  circumstances  and  conditions.  The  first  charter  of  the 
United  States  Bank,  enacted  in  1791  (1  Stat.,  191),  contained  a  provision  which 
empowered  the  bank  '*  to  sue  and  be  sued,  etc.,  in  any  court  of  record  or  any 
other  place  whatsoever."  This  language  is  more  comprehensive  than  the  cor- 
responding clause  above  quoted  from  the  present  banking  act,  for  it  does  not 
contain  the  words  ^^as  fully  as  natural  persons,"  and  yet  it  was  construed  by 
the  supreme  court  as  not  broad  enough  to  authorize  suit  by  a  bank  in  a  circuit 
court  of  the  United  States.  Bank  of  United  States  v.  Daveaux,  5  Cr.,  85 
(§§  1844^  1845,  supra).  In  that  case  the  court  held  that  the  general  words  em- 
ployed in  the  act  gave  only  a  general  capacity  to  sue,  and  not  a  particular  priv- 
ilege to  sue  in  the  courts  of  the  United  States.  It  was  probably  in  view  of 
this  decision  that  congress^  in  the  second  bank  charter,  enacted  in  1816  (8  Stat., 
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101),  provided  expressly  that  the  bank  should  have  power  to  sue  and  be  sued 
"in  all  courts  having  competent  jurisdiction,  and  in  any  circuit  court  of  the 
United  States.''  Upon  the  first  question,  therefore,  our  conclusion  is  that,  as 
the  right  of  a  national  bank  to  sue  in  this  court  is  assimilated  to  the  right  of  a 
natural  person  under  the  statutes  to  do  so,  it  is  a  right  which  can  bs  maintained 
only  upon  the  ground  of  citizenship,  since  that  is  the  test  which  must  be  applied 
to  natural  persons. 

§  1454.  For  purposes  of  jurisdiction  a  national  hank  is  a  citizen  of  Uu  state 
in  whick  it  is  located^  similarly  to  corporations  created  by  the  state. 

2.  Can  the  plaintiff,  a  national  bank,  sue  as  a  citizen  of  Missouri?  By  a  long 
course  of  adjudications  by  the  supreme  court  of  the  United  States,  it  has  been 
settled  that  a  state  corporation  is,  for  jurisdictional  purposes,  to  be  regarded 
as  a  citizen  of  the  state  by  whose  laws  it  is  created.  These  adjudications  are, 
however,  for  the  most  part,  not  placed  upon  the  ground  that  a  corporation  can 
in  any  proper  sense  be  a  citizen  within  the  meaning  of  that  term  as  employed 
by  the  constitution.  On  the  contrary,  it  is  repeatedly  declared  that  a  corpo- 
ration cannot  possess  the  attributes  of  citizenship,  and  the  rule  is  upheld  upon 
the  ground  that  a  suit  brought  by  or  against  a  corporation  is  regarded  as  a  suit 
brought  by  or  against  the  stockholders  of  the  corporation;  and  for  the  purpose 
of  jurisdiction,  it  is  conclusively  presumed  that  all  the  stockholders  are  citizens 
of  the  state  which,  by  its  laws,  created  the  corporation.  Insurance  Co.  v. 
French,  18  How.,  404  (Corp.,  §§  1140-45);  Muller  w.  Dows,  94  U.  S.,  444  (Corp., 
§j$  1574-79);  Covington  Drawbridge  Co.  v.  Shepherd,  20  How.,  233  (§§  1088- 
89,  supra). 

The  question  for  our  consideration  in  this  case  is,  does  this  rule  apply  to  a 
national  bank,  created  by  act  of  congress,  but  located  and  established  within 
a  particular  state?  It  is  clear  that  a  corporation  acquires  no  attribute  of  citi- 
zenship by  being  organized  under  or  created  by  a  state  law,  that  it  would  not 
possess  if  created  by  a  law  of  the  United  States.  The  difHculties  in  the  waj 
of  permitting  corporations  to  sue  in  the  federal  courts  on  the  ground  of  citi- 
zenship apply  with  the  same  force  whether  a  corporation  derives  its  existence 
from  a  state  or  a  national  law.  These  difficulties  have  been  overcome,  with 
respect  to  state  corporations,  by  adopting  an  arbitrary  presumption  as  to  the 
citizenship  of  the  stockholders — a  presumption  no  doubt  often  contrary  to  the 
fact,  but  justified  in  the  opinion  of  the  supreme  court  by  considerations  of 
great  public  importance.  These  considerations  apply  alike  to  all  corporations 
located  and  cloing  business  within  a  state,  whether  chartered  under  state  or 
federal  authority.  The  policy  of  the  adjudications  referred  to  is  to  treat  cor- 
porations as  citizens  of  the  state  in  which  they  are  located;  the  circnmstaoce 
that  they  derive  their  existence  from  a  state  law  makes  no  difference.  If  they 
are  created  by  an  act  of  congress  and  located  within  a  state,  the}'  become  within 
the  reason  of  the  rule  citizens  of  the  state  as  much  as  state  corporations.  In 
delivering  the  opinion  of  the  supreme  court  in  Letson's  case  (the  leading  case 
upon  this  subject),  Mr.  Justice  Wayne  said:  <<  When  a  corporation  exercises  its 
powers  in  the  state  which  chartered  it,  that  is  its  residence."  2  How.,  497. 
An  examination  of  the  national  bank  act  will  clearly  show  that  national  banks 
are,  in  most  respects,  purely  local  institutions.  They  are  distributed  among 
the  states  and  territories  with  due  regard  to  their  several  wants,  and  by  a  fixed 
rule  of  apportionment.  It  is  provided  by  the  sixth  section  of  the  act  of  1864, 
that  the  organization  certificate  of  every  national  bank  ^^  shall  specify  the  place 
where   the  operations  of  discount  and  deposit  of  the  association  are  to  be 
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carried  on,  designating  the  state,  territory  or  district,  and  also  the  particular 
county  and  city,  town  or  village."  Numerous  other  provisions  of  the  act  refer 
to  the  associations  to  be  organized  under  it  as  ^'  located  "  within  the  states.  They 
are  also  made  subject  to  taxation  under  state  law.  It  is  far  from  correct  to 
say  that  because  they  are  organized  under  a  law  of  the  United  States  they 
possess  the  same  and  equal  rights  in  all  the  states.  They  must  carry  on  their 
business  of  banking  at  the  place  named  in  their  organization  certificate,  and 
nowhere  else.  For  all  practical  purposes  they  exercise  their  functions  only 
within  the  limits  of  the  state  in  which  they  are  located,  and  should  one  of  them 
attempt  to  carry  on  business  outside  of  those  limits,  it  would  find  itself  com- 
pletely without  authority.  For  these  reasons  we  conclude  that  a  national  bank, 
being  a  corporation  created  by  competent  authority,  and  located  within  a  state, 
with  power  to  transact  business  there,  and  not  elsewhere,  should  be  regarded, 
for  all  the  purposes  of  the  jurisdiction  of  the  federal  courts,  as  on  an  equal 
footing  with  state  corporations.  This  view  is  much  strengthened  by  the  pro- 
vision of  the  bank  act  already  quoted,  which  gives  these  corporations  power  to 
sue  and  be  sued  "in  any  court  of  law  or  equity  as  fully  as  natural  persons." 
If  this  provision  is  construed  as  excluding  all  cases  by  or  against  a  national 
bank  which  could  not  be  brought  by  or  against  a  natural  person,  it  must  also, 
we  think,  be  construed  as  including  all  cases  in  which  the  court  would  have 
jurisdiction  if  the  bank  were  a  natural  person.  In  other  words,  congress,  by 
enacting  this  provision,  must  be  supposed  to  have  assumed  that  these  corpora- 
tions would  be  regarded,  for  jurisdictional  purposes,  as  citizens  of  the  states 
where  located ;  for  otherwise  it  would  have  been  impossible  to  confer  upon 
them  the  right  to  sue  in  all  courts  "as  fully  as  natural  persons."  It  must  have 
been  understood  by  congress  that  they  were,  for  jurisdictional  purposes,  to 
stand  in  the  attitude  and  possess  the  attributes  of  natural  persons. 

§  1 455,  The  granting  of  the  right  to  national  banks  to  sue  in  the  circuit  court 
of  their  district^  irrespective  of  citizenship^  doss  not  exclude  their  right  to  sue  out 
of  the  district  on  the  ground  of  citizenship. 

It  is  insisted  that  jurisdiction  in  this  case  is  by  necessary  implication  excluded' 
by  the  terms  of  section  629  of  the  Revised  Statutes,  which,  among  other  things, 
provides  that  the  circuit  courts  shall  have  original  jurisdiction  "of  all  suits  by 
or  against  any  banking  association  established  in  the  district  in  which  the  court 
is  held,  under  any  law  providing  for  national  banking  associations."  But  it  is' 
very  clear  that  the  effect  of  this  provision  is  not  to  oust  the  court  of  jurisdic- 
tion under  other  provisions  of  the  statutes  of  the  United  States.  It  gives  to 
the  circuit  court  jurisdiction  in  cases  by  or  against  national  banks  "established 
in  the  district  in  which  the  court  is  held,"  independently  of  any  question  of 
citizenship,  and  without  reference  to  the  subject-matter;  but  it  does  not  prohibit 
the  exercise  of  jurisdiction  in  any  case  which,  under  the  bank  act  itself  or  under 
the  judiciary  act  or  any  of  its  amendments,  might  have  been  brought  inde- 
pendently of  that  provision.  There  is  nothing  in  the  language  in  question  to 
exclude  jurisdiction  in  any  other  class  of  cases ;  it  is  permissive  merely,  and 
there  is  no  necessary  conflict  between  it  and  the  provisions  of  law  under  which 
jurisdiction  is  claimed  in  the  present  case.  Our  attention  has  also  been  called 
to  the  provisions  of  section  640  of  the  Bevised  Statutes,  by  which  national 
banks  are  excluded  from  the  right  conferred  upon  other  federal  corporations, 
to  remove  suits  brought  a;^ainst  them  in  the  state  courts;  but  we  are  unable  to 
see  that  this  provision  has  any  application  to  the  question  of  the  original  juris- 
diction of  the  circuit  courts.    The  conclusions  we  have  reached  are  supported 
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by  the  following  aathorities,  and  we  know  of  none  to  the  contrary.  Manufact- 
urers' National  Bank  v.  Baack,  8  Blatch.,  137  (§§  1458-63,  infra)\  Cook  «. 
State  National  Bank,  52  N.  Y.,  96;  Davis  v.  Cook,  9  Nev.,  134;  Dillon  oa 
Removal  of  Causes,  51.    The  demurrer  to  the  petitiou  is  overruled. 

Love,  D.  J.,  concurs. 

COMMERCIAL  NATIONAL  BANK  OF  CLEVELAND  v.  SIMMON& 
(Circuit  Court  for  Ohio:  1  Flippin,  449-456.    1876.) 

Opinion  by  Welkeb,  J. 

Statement  of  Facts. —  This  suit  is  brought  on  two  promissory  notes  payable 
to  the  order  of  J.  6.  Simmons  &  Co.^  and  indorsed  to  the  plaintiff.  The  peti- 
tion states  that  the  plaintiff  is  a  corporation  existing  under  the  laws  of  the 
United  States^  and  does  not  state  that  the  payee  of  the  notes  is  not  a  citizen  of 
Ohio. 

The  defendants,  Thompson  and  Mills,  demur  to  the  petition,  and  assign  three 
grounds  of  demurrer:  1st.  That  it  appears  on  the  face  of  the  petition,  in  each 
of  said  causes  of  action,  that  the  court  has  no  jurisdiction  of  the  defendants; 
or  either  of  them,  or  of  the  subject  of  the  action.  2d.  That  the  plaintiff  and 
its  assignor  are  both  residents  of  the  state  of  Ohio^  and  of  said  district^  and 
have  no  legal  right  to  bring  suit  against  the  defendants  in  this  court.  3d.  For 
other  good  and  sufficient  reasons  appearing  on  the  face  of  the  petition. 

This  demurrer  raises  two  questions:  1st.  Whether  the  plaintiff  can  sne  in 
this  court,  being  located  in  the  state  of  Ohio, and  in  this  district?  2d.  Whether, 
under  the  judiciary  act  of  1789,  and  the  limitation  of  the  eleventh  section 
thereof,  the  plaintiff  can  sue  in  this  court  upon  the  promissory  notes  in  peti- 
tion described,  the  assignor  thereof  to  the  plaintiff  being  a  citizen  of  the  state 
of  Ohio,  and  of  this  district. 

§  1456.  A  national  bank  may  site  in  the  circuit  court /or  its  own  state  witk^ 
out  regard  to  citizenekip. 

In  order  to  dispose  of  the  questions  made,  it  will  be  necessary  to  examine 
the  provision  of  the  act  of  congress  ^^  to  provide  a  national  currency,''  etc.,  ap- 
proved June  3,  1864^  under  which  the  plaintiff  was  organized,  and  also  the  aet 
on  the  same  subject,  approved  in  1863.  The  fifty-ninth  section  of  the  act  of 
25th  February,  1863,  provides  that  '*  ail  suits,  actions  and  proceedings  by  or 
against  any  association  under  the  act  may  be  had  in  any  circuit,  district  or 
territorial  court  of  the  United  States  held  within  the  district  where  such  asso- 
ciation was  established.''  The  fift^'-seventh  section  of  the  act  of  1864  pro- 
vides: ''That  suits,  actions  and  proceedings  against  any  association  uiider 
this  act  may  be  had  in  any  circuit,  district  or  territorial  court  of  the  United 
States  held  within  the  district  in  which  such  associations  may  be  established, 
or  in  any  state  or  municipal  court  in  the  county  or  city  in  which  such  associa- 
tion  is  located  having  jurisdiction  in  similar  cases." 

It  is  claimed  by  the  defendants  that,  under  this  section  as  amended,  sait  can* 
not  be  brought  by  national  hanks  in  the  state  in  which  they  are  established;  that 
it  only  applies  to  suits  against  such  associations.  That,  it  is  true,  would  seem 
to  be  the  provision  of  the  section.  But  the  supreme  court  of  the  United  States, 
in  the  case  of  Kennedy  v.  Gibson,  8  Wall.,  498  (Banks,  Nat.,  §§  6-12),  have 
given  a  construction  of  these  two  sections  that  is  binding  upon  ttiis  court. 
Justice  Swayne,  delivering  the  opinion  of  the  court,  says: 
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"The  fifty-ninth  section  of  the  act  of  February  25,  1863,  provides  that  all 
suits  by  or  against  such  associations  may  be  brought  in  the  proper  courts  of  the 
United  States  or  of  the  state.  The  fifty-seventh  section  of  the  act  of  1864  re- 
lates to  the  same  subject,  and  revises  and  enlarges  the  provisions  of  the  fifty- 
ninth  section  of  the  preceding  act.  In  the  latter  the  word  by,  in  respect  to 
such  suits,  is  dropped.  The  omission  was  doubtless  accidental.  It  is  not  to  be 
supposed  that  congress  intended  to  exclude  the  associations  from  suing  in  the 
courts  where  they  can  be  sued.  The  difference  in  language  in  the  two  sections 
is  not  such  as  to  warrant  the  conclusion  that  it  was  intended  to  change  the 
rule  prescribed  by  the  act  of  1863.  Such  suits  may  still  be  brought  by  the  as- 
sociaiions  in  the  courts  of  the  United  States.  If  this  be  not  the  proper  con- 
struction, while  there  is  provision  for  suits  against  the  associations,  there  is 
none  for  suits  by  them  in  any  court."  Again,  in  10  Wall.,  605  (Banks,  §§  101- 
118),  the  National  Bank  of  Boston  sued  a  state  bank  of  the  same  state  in  the 
circuit  court  of  Massachusetts,  and  the  action  was  maintained.  This  case  rec* 
ognizes  the  construction  given  to  these  sections  by  Justice  Swayne  by  enter* 
laining  jurisdiction  in  that  case. 

We  may  then  regard  the  section  as  reading  by  or  against,  and  authorizing 
soit  by  or  against  these  associations.  It  is  claimed,  also,  by  defendants  that 
the  fifty-seventh  section  only  provides  for  suits  under  or  authorized  by  the  act, 
that  is,  for  liabilities  under  the  act.  This  is  not  tenable.  The  words  **  under 
ibis  act"  refer  to  and  apply  to  associations  under  the  act  as  descriptive  of  the 
parties  authorized  to  sue  or  be  sued,  and  not  to  liabilities  or  causes  of  action. 

§  1457*  A  natifmal  bank  suesy  fwt  under  the  judiciary  aet^  but  under  its  ovon 
charter^  the  act  of  June  Sy  1864^  and  the  restriction  as  to  suits  by  an  assignee  in 
the  judiciary  act  does  not  apply. 

We  now  come  to  the  second  question  made,  and  a  very  important  one,  and 
about  which  there  well  may  be  difference  of  opinion.  I  have  examined  it  with 
much  care,  in  order  to  arrive  at  a  correct  conclusion,  and  feel  well  satisfied  at 
the  conclusions  to  which  I  have  arrived. 

Suppose  the  plaintiff  has  the  right  to  sue  generally  in  this  court,  as  we  have 
determined,  has  it  the  right  to  sue  on  promissory  notes  assigned  to  it  by  a  res- 
ident of  the  district!  I  can  find  no  adjudicated  case  under  the  banking  law 
settling  this  question.  The  eleventh  section  of  the  judiciary  act  of  1789,  after 
stating  that  circuit  courts  shall  have  jurisdiction  in  civil  cases,  etc.,  in  all  cases 
wbera  the  suit  is  between  a  citizen  of  the  state  where  ^Uhe  suit  is  brought  and 
a  citizen  of  another  state,"  provides:  ^'Nor  shall  any  district  or  circuit  court 
have  cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note  or 
other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange." 

I  find  two  cases  in  9  Wheaton,  decided  by  the  supreme  court  under  a  similar 
question  made,  which  arose  under  the  charter  of  the  old  United  States  Bank. 
In  the  first  case,  9  Wheat.,  740,  Osborn  v.  The  United  States  Bank  (Const., 
%%  8363-87),  it  is  decided  that  the  charter  of  the  bank  confers  on  the  bank  the 
right  to  sue  in  any  circuit  court  of  the  United  States.  In  delivering  the  opin- 
ion in  this  case,  Chief  Justice  Marshall  says:  **The  charter  of  incorporation  not 
only  creates  it,  but  gives  it  every  faculty  which  it  possesses.  Tlie  power  to 
acquire  rights  of  any  description,  to  transact  business  of  any  description,  to 
make  contracts  of  any  description,  to  sue  on  those  contracts,  is  given  and 
measured  by  its  charter,  and  that  charter  is  the  law  of  the  United  States.  This 
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being  can  acqaire  no  right,  make  no  contract,  bring  no  suit,  which  is  not 
authorized  by  a  law  of  the  United  States." 

Another  case  was  decided  at  the  same  term  of  the  supreme  court:  9  Wheat., 
905,  The  United  States  Banlc  v.  The  Planters'  Bank  of  Georgia  (§§  692,  693^ 
supra).  The  suit  was  originally  brought  by  the  United  States  Bank  against 
defendant  in  the  circuit  conrt  for  the  district  of  Georgia,  upon  notes  payable 
to  a  citizen  of  Georgia,  and  indorsed  and  transferred  to  the  bank.  The  defense 
set  up  was  that  the  court  had  no  jurisdiction  under  the  eleventh  section  of  the 
judiciary  act,  or  rather  the  limitation  to  it.  In  delivering  the  opinion  of  the 
court  Chief  Justice  Marshall  says: 

'^  We  proceed  next  to  inquire  whether  the  jurisdiction  of  the  court  is  ousted 
by  the  circumstance  that  the  notes  on  which  the  suit  was  instituted  were  made 
payable  to  citizens  of  the  state  of  Georgia.  The  words  of  the  judiciary  act, 
section  11,  are: "  (He  then  quotes  the  part  of  the  act  above  quoted,  being  the 
limitation,  and  says:)  ''This  is  a  limitation  on  the  jurisdiction  conferred  by 
the  judiciary  act  It  was  apprehended  that  bonds  and  notes  given  in  the  usual 
course  of  business  by  citizens  of  the  same  state  to  each  other  might  be  assigned 
to  citizens  of  another  state,  and  thus  render  the  maker  liable  to  a  suit  in  the 
federal  courts.  To  remove  this  inconvenience,  the  act  which  gives  jurisdiction 
to  the  courts  of  the  Union  over  suits  brought  by  the  citizen  of  one  state  against 
the  citizen  of  another  restrains  that  jurisdiction  where  the  suit  is  brought  by 
an  assignee  to  cases  where  the  suit  might  have  been  sustained  had  no  assign- 
ment been  made.  But  the  bank  does  not  sue  in  virtue  of  any  right  conferred 
by  the  judiciary  act,  but  in  virtue  of  the  right  conferred  by  its  charter.  It 
does  not  sue  because  the  defendant  is  a  citizen  of  a  different  state  from  any  of 
its  members,  but  because  its  charter  confers  upon  it  the  right  of  suing  its 
debtors  in  a  circuit  court  of  the  United  States.  .  .  .  There  is,  consequently, 
scarcely  a  debt  due  to  the  bank  for  which  a  suit  could  be  maintained  in  the 
federal  court  did  the  jurisdiction  of  the  court  depend  on  citizenship.  A  gen- 
eral power  to  sue  in  any  circuit  court  of  the  United  States,  expressed  in  terms 
obviously  intended  to  comprehend  every  case,  would  thus  be  construed  to  com- 
prehend no  case.  Such  a  construction  cannot  be  the  correct  one.  We  think, 
then,  that  the  charter  gives  to  the  bank  a  right  to  sue  in  the  circuit  courts  of 
the  United  States  without  regard  to  citizenship." 

Now  let  us  examine  the  banking  law  itself  under  which  the  plaintiff  was 
organized.  Section  8  of  the  act  of  1864  provides:  ^^That  every  association 
formed  pursuant  to  the  provisions  of  this  act  shall,  from  the  date  of  the  execu- 
tion of  its  organization  certificate,  be  a  body  corporate.  .  •  «  By  such  name 
it  may  make  contracts,  sue  and  be  sued,  complain  and  defend  in  any  court  of 
law  and  equity  as  fully  as  natural  persons,  .  .  .  and  exercise  under  this  act 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking,  by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change and  other  evidence  of  debt;  by  receiving  deposits;  by  buying  and  sell- 
ing exchange,  coin  and  bullion;  by  loaning  money  on  personal  security,"  eta 
Then  follows  in  the  same  act,  section  57,  already  quoted,  providing  "that  suits,^ 
actions  and  proceedings,  by  or  against  any  association  under  this  act,  may  be 
bad  in  any  circuit,  district  or  territorial  court  of  the  United  States  within  the 
district  in  which  such  association  may  be  established." 

To  ascertain  the  privileges  and  powers  conferred  upon  the  banking  associa- 
tions, these  sections  are  to  be  taken  and  construed  together.  It  seems  to  me 
that  these  privileges  and  powers  thus  given  in  this  act  are  as  broad  and  com- 
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prehensive  as  those  given  to  the  United  States  Bank  by  its  charter,  and  referred 
to  in  the  case  of  9  Wheaton.  It  mast  be  borne  in  mind  that  in  the  judiciary 
act  the  right  to  sue  or  be  sued  mainly  depends  apon  citizenship  of  tbe  parties. 
That  corporations  are  only  allowed  to  sue  or  be  sued  in  the  federal  courts, 
under  the  act,  through  the  legal  fiction  of  citizenship,  arising  from  the  pre- 
sumption that  such  corporations  are  citizens  of  the  states  under  whose  laws 
they  are  created.  These  banking  associations,  not  being  created  by  state  laws^ 
have  no  state  citizenship  growing  out  of  the  presumed  residence  of  the  stock- 
holders. 

Under  the  judiciary  act,  then,  they  have  no  power  to  sue  in  federal  courts, 
and  must  therefore  derive  it  from  tbe  act  creating  them.  Having  no  right  to 
sue  under  that  act,  the  limitation  in  the  eleventh  section  as  to  suits  upon  indorsed 
notes  and  choses  in  action  does  not  apply ;  the  right  to  sue  under  that  section, 
and  the  limitation  thereto,  go  together,  the  one  controlling  the  other.  If  the 
matter  of  citizenship,  in  reference  to  the  national  banks,  is  dispensed  with  in 
favor  of  such  banks,  then  what  reason  is  there  for  the  application  of  the  limit- 
ation as  to  suits  on  assigned  paper?  That  limitation  is  only  attached  to  enforce 
the  privileges  of  citizenship  and  to  prevent  its  abuse  in  bringing  suits  in  federal 
courts.  And  further,  the  banks  in  purchasing  notes,  etc.,  only  are  doing  what 
the  law  authorizes  them  to  do. 

I  may  then  well  say,  as  was  said  in  the  case  in  Wheaton,  that  the  bank  does 
not  sue  in  virtue  of  any  right  conferred  by  the  judiciary  act,  but  in  virtue  of 
the  right  conferred  upon  it  by  the  act  of  1S64,  authorizing  and  creating  it,  and 
which  constitutes  its  charter.  Tbe  charter  of  the  old  United  States  Bank  was 
but  a  law,  as  this  general  act  is  a  law  of  the  United  States.  The  judiciary  act 
does  not  control  the  right  and  power  of  these  banks  to  sue  in  the  federal  courts. 
The  demurrer  to  the  petition  is  overruled. 

MANUFACTURERS'  NATIONAL  BANK  OF  CHICAGO  v.  BAACK. 
(Circuit  Court  for  New  York:  8  Blatchford,  187-146.    1871.) 

Opinion  by  Blatchford,  J. 

Statement  of  Faots. —  The  bill  in  this  case  describes  the  plaintiffs  as  ^^Tbe 
Manufacturers'  National  Bank  of  Chicago,  Illinois,  a  banking  corporation  in^ 
corporated  and  existing  under  and  by  virtue  of  an  act  of  the  congress  of  the 
United  States,  entitled  '  An  act  to  provide  a  national  currency  secured  by  a 
pledge  of  United  States  bonds,  and  to  provide  for  the  circulation  and  redemp- 
tion thereof/  approved  June  3,  1864,  and  having  capacity  to  sue  by  the  above 
title,  and  a  citizen  of  the  state  of  Illinois,  and  located  and  residing  and  doing 
business  in  the  city  of  Chicago,  in  said  state."  It  describes  tbe  defendants  as 
citizens  of  the  state  of  New  York.  The  allegations  of  the  bill  as  to  the  incor- 
poration and  location  of  the  plaintiffs  are  admitted  by  stipulation.  The  plaint- 
iffs move  for  an  injunction  and  the  appointment  of  a  receiver  in  the  case,  and 
tbe  question  arises  whether,  on  the  allegations  of  the  bill  thus  admitted,  with 
the  fact  that  the  allegation  of  the  bill  as  to  the  citizenship  of  the  defendants 
is  not  denied  by  the  answers,  this  court  has  jurisdiction  of  the  suit. 

§  1458*  Pravisiona  of  the  national  bank  law  as  to  the  status  in  court  of  a 
national  bank. 

The  eighth  section  of  the  act  of  June  8,  1864  (13  U.  S.  Stat,  at  Large,  101), 
under  which  the  plaintiffs  are  incorporated,  provides  that  every  association 
formed  pursuant  to  the  provisions  of  the  act  shall  be  a  body  corporate,  and 
may  have  a  corporate  seal,  and  shall  have  succession  by  the  name  designated 
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in  its  organization  certificate,  and  may  by  such  name  **8ue  and  be  sned,  com- 
plain and  defend  in  any  court  of  law  and  equity,  as  fully  as  natural  persons." 
The  effect  of  this  provision  is  not  to  give  to  the  corporation  the  right  to  sue  or 
the  capacity  to  be  sued  in  every  court  within  the  United  States,  whether  state 
or  federal,  or  to  give  to  every  such  court  jurisdiction  over  every  suit  which 
may  be  brought  in  it  wherein  the  corporation  is  plaintiff  or  defendant.  Its 
only  proper  tffect  is  to  provide  that  the  corporation,  when  it  has  come  or  been 
brought  as  a  suitor  into  a  court  which  has  jurisdiction  of  the  suit,  shall  stand 
in  court,  in  all  respects,  in  the  same  position  as  regards  its  own  rights  or  the 
rights  of  others  against  it,  as  to  the  subject-matter  of  the  suit,  in  which  a  nat- 
ural person,  who  is  a  suitor  in  such  court,  can  stand.  The  question  as  to  the 
proper  court  in  which  the  suit  is  to  be  brought  in  respect  of  jurisdiction  is  left 
to  be  determined  by  other  provisions  of  law.  If  a  natural  person  had  brought 
this  suit  in  this  court  against  the  defendants  as  citizens  of  New  York,  he  would 
have  been  obliged  to  aver  himself  to  be  a  citizen  of  some  state  other  than  New 
York,  the  bill  being  what  is  known  as  a  creditor's  bill,  founded  on  a  judgment 
at  law,  and  praying  for  equitable  relief.  Therefore,  so  far  as  the  provisions  of 
section  8  of  the  act  are  concerned,  the  plaintiffs  must  show,  by  the  averments 
of  their  bill,  jurisdiction  of  this  suit  by  this  court  by  showing  proper  citizen- 
ship in  the  parties. 

§  1459.  A  national  bank  can  only  stM  out  of  iU  own  district  by  virtue  of  the 
eleventh  section  of  the  judiciary  act  of  1789, 

There  is  no  other  provision  of  the  act  which  can  be  cited  as  giving  to  this 
court  jurisdiction  of  this  suit.  The  fifty-seventh  section,  even  if  under  the  dictum 
of  Mr.  Justice  Swayne,  in  Kennedy  t>.  Gibson  (8  Wall.,  498,  506;  Banks,  Nat., 
§§  6-12),  it  be  held  to  refer  to  suits  by  national  banks  as  well  as  to  suits  against 
them,  relates  only  to  suits  to  be  brought  in  courts  of  the  United  States  held 
within  the  district  in  which  the  bank  is  established,  and  does  not  affect  the 
question  of  the  jurisdiction  of  this  court  in  this  suit.  Such  jurisdiction,  in  order 
to  be  sustained,  must  therefore  appear,  by  the  averments  of  the  bill,  to  be 
brought  within  that  provision  of  the  eleventh  section  of  the  judiciary  act  of 
September  24, 1789  (I  U.  S.  Stat,  at  Large,  78),  which  gives  to  this  court  original 
cognizance  of  all  suits  of  a  civil  nature  in  equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  and  the  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  sta^e. 

The  averment  in  the  bill  that  the  plaintiff  corporation  is  a  citizen  of  the  state 
of  Illinois  is,  in  and  of  itself,  not  sufficient  to  show  jurisdiction,  as  a  corporation 
cannot  be  a  citizen  of  a  state  in  the  sense  in  which  that  word  is  used  in  the 
constitution  of  the  United  States.  The  Lafayette  Ins.  Co.  v.  French,  18  How., 
404  (Corp.,  §§  1140-45);  Covington  Drawbridge  Co.  v.  Shepherd,  20  id.,  227, 
233,  234  (§§  1088-89,  supra).  The  substance  of  the  averments  in  the  bill  in 
regsird  to  ihe  status  of  the  plaintiffs  is  that  they  are  a  banking  corporation, 
incorporated  under  the  act  of  congress  named;  that  their  members  are  author- 
ized to  sue  by  the  title  given  to  the  corporation ;  that  the  corporation  is  located 
and  does  business  at  Chicago,  in  the  state  of  Illinois;  and  that,  therefore,  the 
real  plaintiffs,  the  members  of  the  corporation,  must  be  regarded,  on  such  aver- 
ments, as  citizens  of  the  state  of  Illinois. 

§  1460.  A  corporation  created  by  a  state  is  a  citizen  of  that  state^  in  that  its 
corporators  are  conclusively  presumed  to  be  such  citizens. 

The  various  decisions  of  the  supreme  court  in  cases  of  suits  in  the  federal 
courts  by  and  against  corporations  created  by  the  laws  of  the  states,  where  the 
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jurisdiction  depended  on  the  citizenship  t>f  the  parties  to  the  sait,  are  reviewed 
in  the  opinion  given  by  that  conrt  in  the  case  of  Ohio  &  Mississippi  R  Co.  v. 
Wheeler,  1  Black,  286  (§§  1351-62,  supra).  The  law  is  there  stateJ  to  be  set- 
tled, that,  where  a  corporation  is  created  by  the  laws  of  a  state,  the  legal  pre- 
sumption is  that  its  members  are  citizens  of  such  state;  that  a  suit  by  or  against 
such  corporation,  in  its  corporate  name,  must  be  presumed  to  be  a  suit  by  or 
against  citizens  of  the  state  which  created  the  corporation ;  and  that  no  aver- 
ment or  evidence  to  the  contrary  is  admissible  for  the  purpose  of  withdrawing 
the  suit  from  the  jurisdiction  of  a  court  of  the  United  States.  In  the  case  of 
Cowles  V,  Mercer  County,  7  Wall.,  118,  121,  the  rule  is  thus  stated:  **  A  cor- 
poration created  by  the  laws  of  a  state,  and  having  its  place  of  business  within 
that  state,  must,  for  the  purposes  of  suit,  be  regarded  as  a  citizen,  within  the 
meaning  of  the  constitution  giving  jurisdiction  founded  upon  citizenship."  This 
rule,  however,  does  not,  ex  vi  termini,  cover  the  case  of  a  corporation  created 
by  an  act  of  congress. 

§  1461.  Consiruciion  of  the  national  banking  act  with  reference  to  the  dtiaery' 
ship  of  national  banks  as  corporations  created  by  the  United  States. 

The  argument  urged  against  a  jurisdiction  in  this  case,  drawn  from  citizen- 
ship, is  that,  as  the  corporation  is  created  by  the  United  States,  the  only  legal 
presumption  that  can  be  drawn  is  that  its  members  are  citizens  of  the  United 
States;  and  that  there  is  no  presumption  that  they  are  citizens  of  the  state  in 
which  the  corporation  is  located.  With  a  view  to  the  consideration  of  the 
question  raised,  it  will  be  necessary  to  examine  the  statutory  provisions  in 
respect  to  the  location  of  banking  associations.  The  sixth  section  of  the  act  of 
1864  provides  that  the  organization  certificate  of  every  association  for  carrying 
on  the  business  of  banking,  formed  under  the  act  (and  which,  by  the  execution 
of  such  certificate,  becomes,  under  the  eighth  section,  a  body  corporate),  shall 
specify  the  place  where  the  operations  of  discount  and  deposit  of  the  associa- 
tion are  to  be  carried  on,  designating  the  state,  territory  or  district,  and  also 
the  particular  county  and  city,  town  or  village.  The  forty-fourth  section  pro- 
vides that  any  bank  incorporated  or  organized  under  a  law  of  a  state  may,  by 
authority  of  such  act  of  congress,  become  a  national  association,  under  the  pro- 
visions of  such  act,  by  the  name  prescribed  in  an  organization  certificate,  such 
as  is  required  by  such  act,  to  be  executed  by  a  majority  of  its  directors,  the 
certificate  declaring  that  the  owners  of  two-thirds  of  the  capital  stock  have 
authorized  the  directors  to  make  such  certificate,  and  "  to  change  and  convert 
the  said  bank  or  banking  institution  into  a  national  association  under  this  act; " 
and  that,  on  a  compliance  with  certain  provisions  prescribed  in  that  section, 
the  association  shall  be  held  and  regarded  as  an  association  under  the  act. 
There  is,  therefore,  no  difference,  in  regard  to  its  status,  between  an  association 
formed  under  the  act  and  one  converted  into  a  national  association  under  the 
act.  In  each  case,  it  must  be  regarded  as  holding  its  corporate  existence  under 
and  by  virtue  of  the  act. 

What,  then,  are  the  consequences  of  the  fixing  of  place  provided  for  in  the 
sixth  section  ?  The  eighth  section  provides  that  the  usual  business  of  the  asso- 
ciation shall  be  transacted  at  an  office  or  banking  house  ^'  located  "  at  the  place 
specified  in  its  organization  certificate.  The  ninth  section  provides  that  at 
least  three-fourths  of  the  directors  shall  have  resided  in  the  state  in  which  the 
association  is  ''  located,"  one  year  next  preceding  their  election  as  directors, 
and  be  residents  of  the  same  during  their  continuance  in  office.  The  tenth, 
fifteenth,  eighteenth  and  forty-second  sections  speak  of  the  association  as  be- 
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ing  '^  located  "  in  a  city,  town  or  county.  The  thirtieth  section  speaks  of  the 
laws  of  the  state  where  the  bank  is  "located."  The  thirty-fourth  section 
speaks  of  the  place  where  the  association  is  "established."  The  forty-first  sec- 
tion speaks  of  taxes  imposed  "  by  or  under  state  authority  at  the  place  where 
such  bank  is  located."  The  word  "  place,"  in  this  forty-first  section,  is  de- 
clared, by  the  act  of  February  10,  1868  (15  U.  S.  Stat,  at  Large,  34),  to  mean 
"  the  state  within  which  the  bank  is  located."  This  act  of  1868  also  provides 
that  the  legislature  of  each  state  may  determine  and  direct  the  manner  and 
place  of  taxing  all  the  shares  of  national  banks  "  located  "  within  said  state, 
and  that  the  shares  of  any  national  -bank  owned  by  non-residents  of  any  state 
shall  be  taxed  in  the  city  or  town  where  such  bank  is  "  located."  The  fiftieth 
section  of  the  act  of  1864  provides  that  an  association  may  apply  to  the 
"nearest"  circuit  or  district  or  territorial  court  of  the  United  States,  in  cer- 
tain cases,  to  enjoin  the  comptroller  of  the  currency.  The  fifty-seventh  sectioa 
provides  that  suits,  actions  and  proceedings  against  any  association  under  the 
act  may  be  had  in  any  circuit,  district  or  territorial  court  of  the  United  States 
held  within  the  district  in  which  the  association  may  be  "established,"  or  in 
any  state,  county  or  municipal  court  in  the  county  or  city  in  which  the  associ- 
ation is  "  located,"  having  jurisdiction  in  similar  cases,  provided  that  all  pro- 
ceedings to  enjoin  the  comptroller  under  the  act  shall  be  had  in  a  circuit,  district 
or  territorial  court  of  the  United  States  held  in  the  district  in  which  the  associ- 
ation is  "  located." 

:  The  twenty-first  section  of  the  act  of  1864,  as  amended  by  the  act  of  March 
8, 1865  (18  U.  S.  Stat,  at  Large,  498),  provides  that,  of  the  three  hundred  mill- 
ions of  dollars  of  circulating  notes  authorized  to  be  issued,  one  hundred  and 
fifty  millions  of  dollars  shall  be  apportioned  to  associations  in  the  states,  in  the 
District  of  Columbia,  and  in  the  territories,  according  to  representative  popu- 
lation ;  and  that  the  remainder  shall  be  apportioned  by  the  secretary  of  the 
treasury  among  associations  formed  in  the  several  states,  in  the  District  of  Co- 
lumbia and  in  the  territories,  having  due  regard  to  the  existing  banking  capi- 
tal, resources  and  business  of  such  states,  districts  and  territories.  The  act  of 
July  12,  1870  (16  U.  S.  Stat,  at  Large,  251),  provides  (section  1)  that  fifty-four 
millions  of  dollars  in  notes  for  circulation  may  be  issued  to  national  banking 
associations,  in  addition  to  the  three  hundred  millions  of  dollars,  and  shall  be 
furnished  to  banking  associations  organized  or  to  be  organized  in  those  states 
and  territories  having  less  than  their  proportion  under  the  apportionment  con- 
templated by  the  act  of  1865,  before  referred  to,  and  that  a  new  apportionment 
of  such  increased  circulation  shall  be  made  as  soon  as  practicable,  based  upon 
the  census  of  1870.  The  sixth  section  of  the  act  of  1870  provides  for  "a  more 
equitable  distribution  "  of  the  national  banking  currency,  by  withdrawing  cir- 
culating notes  from  banking  associations  organized  in  states  having  a  circnla- 
tion  exceeding  that  provided  for  by  the  act  of  1865,  and  issuing  a  like  amouoi 
of  notes  to  banking  associations  organized  in  states  and  territories  having  less 
than  their  proportion,  the  intention  being,  as  declared  by  the  section,  that  "  the 
circulation  so  withdrawn  shall  be  distributed  among  the  states  and  territories 
having  less  than  their  proportion,  so  as  to  equalize  the  same."  The  seventh 
section  of  the  act  of  1870  provides  that,  after  the  12th  of  January,  1871,  any 
banking  association  "  located  "  in  any  state  having  more  than  its  proportion  of 
circulation  may  be  removed  to  any  state  having  less  than  its  proportion  of  cir- 
culation, under  such  rules  and  regulations  as  the  comptroller  of  the  currency, 
with  the  approval  of  the  secretary  of  the  treasury,  may  require. 

626 


CHARACTER  OF  PARTIES.— NATIOiNAl.  BA^KS.  g  1468. 

§  1462.  A  national  bank  is  '^located^^  at  the  place  specified  in  its  organise 
tion  certificate^  and  its  corporators  are  conclusively  presumed  to  he  citizens  of  the 
statCy  as  in  case  of  other  corporations. 

It  is  quite  apparent,  from  all  these  statutory  provisions,  that  congress  regards 
a  national  banking  association  as  being  "  located  "  at  the  place  specified  in  its  or- 
ganization certificate.  If  such  place  is  a  place  in  a  state,  the  association  is  located 
in  the  state.  It  is,  indeed,  located  at  but  one  place  in  the  state,  but,  when  it 
is  so  located,  it  is  regarded  as  located  in  the  state.  The  requirement  that  at 
least  three-fourths  of  the  directors  of  the  association  shall  be  residents,  during 
their  continuance  in  office,  in  the  state  in  which  the  association  is  located, 
especially  indicates  an  intention  on  the  part  of  congress  to  regard  the  associa- 
tion as  belonging  to  such  state.  Three-fourths  of  the  legal  representatives  of 
the  unknown  associates  forming  the  corporation,  with  which  representatives 
*  any  person  dealing  with  the  corporation  must  deal,  are  required  to  reside  in 
the  state  where  the  corporation  is  "located."  The  reasons  so  forcibly  stated 
in  the  opinion  of  the  court  in  the  case  of  Marshall  t;.  Baltimore  &  Ohio  B.  Co., 
16  How.,  314,  326-329  (Contracts,  §§  555-62),  why  a  grant  of  power  by  com- 
petent authority  to  certain  associated  persons  to  act  by  representatives,  and  to 
sue  and  be  sued  in  a  collective  or  corporate  name,  should  not  be  allowed  to 
prejudice  any  right  of  those  dealing  with  such  persons,  apply  as  fully  to  the 
case  of  a  bank  created  by  federal  authority,  and  located  in  a  particular  state, 
as  to  one  created  by  state  authority  and  located  in  the  state  which  created  it. 
The  view  taken  by  the  court  in  that  case  was,  that  the  persons  using  the  cor- 
porate name  of  a  corporation  created  by  a  state  may  be  justly  presumed  to  be 
resident  m  the  state  which  is  the  necessary  Aa&iVa^  of  the  corporation;  that 
the  presumption  arising  from  the  habitat  of  a  corporation  created  by  a  state  in 
the  place  of  its  creation  is  conclusive  as  to  the  residence  or  citizenship  of  those 
who  use  the  corporate  name,  and  exercise  the  faculties  conferred  by  it;  that 
the  right  of  choosing  an  impartial  tribunal  is  a  privilege  of  no  small  practical 
importance,  and  more  especially  in  cases  where  a  distant  plaintiff  has  to  con- 
tend with  the  power  and  influence  of  great  numbers,  and  the  combined  wealth 
wielded  by  corporations  in  almost  every  state;  and  that  it  is  of  importance, 
also,  to  corporations  themselves,  that  they  should  enjoy  the  same  privileges  in 
other  states,  where  local  prejudices  or  jealousy  might  injuriously  affect  them. 
The  principle  has  been  settled  ever  since  the  case  of  Louisville  R  Co.  v.  Letson, 
2  How.,  497  (§§  1346-50,  supra),  that,  where  a  corporation  is  created  by  the 
laws  of  a  state,  the  legal  presumption  is  that  its  members  are  citizens  of  such 
state.  Where  a  corporation  is  created  by  competent  authority  —  authority  as 
competent,  within  a  given  state,  to  create  such  corporation  and  to  locate  it 
in  such  state,  as  is  the  state  itself — and  a  location  and  habitat  within  such 
state,  and  not  elsewhere,  is  given  by  the  creating  authority,  to  such  corpora- 
tion, there  is  no  reason  why  the  legal  presumption  should  not  be  that  the 
members  of  such  corporation  are  citizens  of  such  state,  within  the  meaning 
of  the  second  section  of  the  third  article  of  the  constitution,  and  of  the 
eleventh  section  of  the  judiciary  act  of  1789.  The  presumption,  in  the  case 
of  a  corporation  created  by  a  state,  is  only  arrived  at  by  presuming  the 
members  of  the  corporation  to  be  citizens  of  the  United  States,  and  to  be  resi- 
dents in  the  state,  and,  therefore,  under  the  decision  in  Qassios  v.  Ballon,  6 
Pet.,  761  (§  1090,  supra),  citizens  of  the  state.  The  members  of  a  corporation 
created  by  the  United  States,  and  located  in  a  particular  state,  in  the  manner 
and  to  the  extent  in  which  national  banking  associations  are  located  in  partic- 
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nlar  states,  may  as  properly  be  presamed  to  be  citizens  of  the  United  States 
and  residents  in  tbe  state  where  the  oorporation  is  located,  so  as  thereby  to  be 
citizens  of  such  state,  as  the  members  of  a  corporation  created  by  a  state  may 
be  presumed  to  be  citizens  of  the  United  States,  and  residents  in  tbe  state 
creating  it,  and  in  which  it  is  located,  and,  therefore,  citizens  of  sncb  state. 

§  I4tt3.  Construction  of  congreadonal  legislation  on  the  rights  of  national 
banks  to  sue  in  federal  courts.     Cases  cited. 

But  it  is  urged  that  tbe  legislation  of  congress  shows  an  intention  not  to  con- 
fer upon  national  banking  associations  the  right  to  sue  in  the  federal  courts. 
The  first  national  banking  law  was  passed  February  25,  1863  (12  U.  S.  Stat,  at 
Large,  665),  and  was  repealed  by  the  sixty-second  section  of  the  act  of  June  3, 
1864.  The  fifty-ninth  section  of  the  act  of  1863  provided  that  "suits,  actions 
and  proceedings  by  and  against  any  association  under  this  act  may  be  had  in 
any  circuit,  district  or  territorial  court  of  the  United  States,  held  within  the 
district  in  which  such  association  may  be  established."  The  corresponding  sec- 
tion, the  fifty-seventh,  of  the  act  of  1864  provides  that  "suits,  actions  and  pro 
oeedings  against  any  association  under  this  act  may  be  had  in  any  circuit, 
district  or  territorial  court  of  the  United  States,  held  within  the  district  in 
which  such  association  may  be  established,  or  in  any  state,  county  or  municipal 
court  in  the  county  or  city  in  which  said  association  is  located,  having  jurisdic- 
tion in  similar  cases."  It  is  urged  that  this  legislation  indicates  an  intention 
that  national  banking  associations  shall  not  come  into  the  federal  courts  as 
plaintiffs,  although  they  may  be* brought  into  those  courts  as  defendants.  But, 
independently  of  the  view  taken  of  the  fifty-seventh  section  of  the  act  of  1864, 
in  the  opinion  given  by  Mr.  Justice  Swayne  in  the  case  of  Kennedy  v.  Oibson 
(before  cited),  it  may  well  be  said  that  the  object  of  that  section  is  to  enable 
a  suit  to  be  brought  against  a  bank  in  any  federal  court  held  in  the  district 
where  the  bank  is  established,  without  reference  to  the  citizenship  of  the  plaint- 
iff in  the  suit.  Under  the  decision  in  the  case  of  Osborn  v.  The  Bank  of  the 
United  States,  9  Wheat.,  738  (Const.,  §§  2363-87),  such  a  suit  is  a  case  arising 
under  a  law  of  the  United  States,  within  tbe  meaning  of  the  constitution,  the 
bank  being  incorporated  by  a  law  of  the  United  States,  and  it  is  competent  for 
congress  to  confer  jurisdiction  over  it  on  the  federal  courts.  But  the  jarisdic- 
tion  is  expressly  confined,  by  the  fifty-seventh  section,  to  suits  brought  in  a 
federal  court  held  in  the  district  where  the  bank  is  established.  Under  it,  how- 
ever, these  plaintiffs,  a  national  bank,  could  bring  a  suit  in  this  court  against  a 
national  bank  established  in  this  district.  The  section  embraces  any  plaintiff 
who  has  capacity  to  sue  at  all  in  any  court.  If  these  plaintiffs  can  sue  another 
national  bank  in  this  court,  it  is  difficult  to  see  why  they  should  not  be  allowed 
to  sue  in  this  court  defendants  who  are  citizens  of  New  York.  I  can  perceive 
no  evidence,  in  the  legislation  referred  to,  that  congress  intended  that  this  court 
should  not  assume  the  jurisdiction  invoked  in  this  suit. 

So,  too,  the  provision  in  the  second  section  of  the  act  of  July  27,  1868  (15 
U.  S.  Stat,  at  Large,  227),  withholding  from  banking  corporations  organized 
under  a  law  of  the  United  States  the  privilege  conferred  by  that  act  on  other 
corporations  organized  under  a  law  of  the  United  States,  of  removing  into  a 
federal  court  certain  suits  brought  against  it,  cannot  be  regarded  as  affecting 
the  question  of  original  jurisdiction  involved  in  this  case.  I  am,  therefore, 
satisfied  that  the  averments  of  the  bill  are  sufficient  to  show  jurisdiction,  and 
that  this  court  has  jurisdiction  of  this  suit.  On  the  merits,  the  plaintiffs  are 
entitled  to  the  receiverships  and  the   injunction  asked  for  in  their  notice  of 

628 


CHARACTER  OF  PARTIES.— NATIONAL  BANEB.        §§  1464,  1465. 

motion,  so  far  as  concerns  the  property  specified  in  the  first  and  second  clauses 
of  snch  notice;  bot,  inasmuch  as  such  property  exceeds  the  amount  of  the 
plaintiffs'  claim,  the  receiverships  and  injunction  will  be  discharged  on  the 
furnishing  to  the  plaintiffs  of  satisfactory  security  for  the  payment  of  their 
claim,  if  they  shall  recover  in  the  suit  An  order  will  be  settled,  on  notice, 
embodying  proper  provisions. 

MAIN  V.  SECOND  NATIONAL  BANK  OP  CHICAGO. 
(Circuit  Court  for  Wisconsin:  6  Bissell,  26-39.    1874.) 

Statembnt  of  Facts. —  Proceeding  brought  against  the  Second  National 
Bank  of  Chicago.  Service  had  upon  the  cashier  when  be  was  passing  through 
the  district.  Defendant  now  moves  to  dismiss  on  the  ground  of  want  of  juris- 
diction. 

§  1464.  Banks  organized  under  the  general  banking  aei  of  congress  are  rest- 
dents  of  the  districts  where  they  are  located^  and  as  stich  may  sue  afid  ie  sued  as 
natural  persons. 

Opinion  by  Hopkins,  J. 

In  the  argument  tiled  in  support  of  the  motion,  it  is  claimed  that  a  national 
bank  cannot  be  sued  in  any  court  out  of  the  judicial  district  where  it  is  ^^  located" 
or  ^'  established."  I  do  not  think  the  general  banking  law  admits  of  such  aa 
interpretation.  The  eighth  section  of  the  act  of  June  3,  1864  (13  Stats,  at 
Large,  101),  provides  that  such  corporations  may  sue  and  be  sued  in  any  court 
of  law  and  equity  as  fully  as  natural  persons.  I  do  not  think  the  provisiou 
in  the  fifty-seventh  section  of  the  act  restrictive  of  this  general  authority,  but 
that  it  was  intended  rather  to  enlarge  the  operation  of  the  eleventh  section  of 
the  judiciary  act  of  1789  (1  Stat  at  Large,  73,  78),  and  to  confer  upon  snch 
organizations  the  right  to  sue  and  be  sued  in  the  federal  courts  in  the  district 
where  located,  by  a  citizen  of  the  same  district ;  and  I  fully  concur  with  Judge 
Biatchford's  views  expressed  in  his  opinion  in  The  Manufacturers'  National 
Bank  of  Chicago  v.  Baack,  8  Blatch.,  137  (§§  1458-63,  supra\  that  the  hanks 
organized  under  the  general  banking  act  of  congress  are  to  be  deemed  resi- 
dents or  inhabitants  of  the  state  and  district  where  they  are 'located "  and 
**  established."  The  provisions  of  the  act  referred  to  by  him  are  sufficient  to 
warrant  that  conclusion,  and  if  this  were  the  only  point  I  should  have  no  hesi- 
tancy in  overruling  the  motion. 

§  1465.  A  national  bank  cannot  be  ^found^^  out  of  the  state  of  its  location. 

But  there  is  a  question  arising  under  the  provision  of  the  eleventh  section  of 
the  judiciary  act  of  1789,  which,  as  interpreted  by  numerous  decisions  of  the 
federal  courts,  seems  to  me  to  constitute  an  insuperable  objection  to  the  plaint- 
iff's right  to  prosecute  this  defendant  in  this  court.  That  section  provides  that 
**  no  civil  suit  shall  be  brought  before  either  of  the  courts  (circuit  or  district) 
against  an  inhabitant  of  the  United  States,  by  any  original  process,  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ."  That  the  defendant  was  not  an  'inhabitant" 
of  this  district  when  this  suit  was  commenced  is  too  plain  for  discussion.  The 
remaining  question  is,  was  the  defendant  found  here  at  that  time! 

The  defendant,  as  before  stated,  was  ''  located  "  at  Chicago;  that  was  its  hak 
itation,  which  does  not  move  around  with  the  person  of  its  officers.  The  cor- 
poration is  not  migratory.  It  could  not,  of  its  own  will  and  without  authority 
of  the  law,  change  its  location  to  this  state.     Therefore,  1  must  hold  that  this 
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ooart  has  no  jarisdiction  over  this  defendant;  that  it  was  not  ^' found''  bere, 
within  the  meaning  of  the  statute.  In  the  case  of  The  Bank  of  Augusta  v. 
Earle,  13  Pet.,  619  (Corp.,  §§  1123-35),  the  court  say,  in  speaking  of  locality  of 
corporation :  *^  It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty."  This,  it  is  true,  was  said  of  a  state  bank,  but  the  same 
may  with  equal  propriety  be  said  of  a  national  bank.  They  have  a  local  hab- 
itation, an  office  and  place  of  business  within  a  state  or  district,  as  well  as  a 
state  bank.  Justice  Nelson  in  Day  v.  Newark  India- Rubber  Manuf.  Co.,  1 
Blatch.,  628  (§§  1622-25,  infra);  and  in  Pomeroy  v.  New  York  &  New  Haven 
B.  Co.,  4  Blatch.,  120,  examined  this  question  very  fully,  and  arrived  at  the  con- 
clusion in  both  cases,  notwithstanding'  there  was  a  statute  of  the  state  of  New 
York  authorizing  service  to  be  made  upon  officers  of  such  foreign  company 
within  the  state,  which  would  give  the  state  courts  jurisdiction  of  the  corpora- 
tions, that  the  corporations  were  not  "inhabitants"  of  the  state,  and  were  not 
"  found  "  there  because  their  officers  and  agents  resided  or  came  into  that  dis- 
trict ;  that  the  officers  were  not  the  corporations,  and  the  corporations  were 
not  therefore  found  within  the  district. 

This  is  a  jurisdictional  question,  and  "state  laws  can  confer  no  authority  on 
this  court  in  the  exercise  of  its  jurisdiction,  by  the  use  of  state  process,  to  reach 
either  persons  or  property  which  it  could  not  reach  within  the  meaning  of  the 
law  creating  it."  Toland  v.  Sprague,  12  Pet.,  328.  I  do  not  think  the  practice 
act  of  June  1,  1872  (17  Stat,  at  Large,  197;  R.  S.  1874,  173),  changes  the  rala 
That  relates  to  the  practice  and  proceedings  in  suits  against  parties  who  may 
be  prosecuted  in  the  federal  courts,  but  does  not  profess  to  enlarge  their  juris- 
diction or  to  extend  it  over  persons  or  cases  not  before  within  the  cognizance 
of  the  court.  As  said  in  Toland  v.  Sprague,  12  Pet.,  330,  'Hhe  acts  of  congress 
adopting  the  state  process  adopt  the  form  and  modes  of  service  only  so  far  as 
the  persons  are  rightfully  within  the  reach  of  such  process,  and  did  not  intend 
to  enlarge  the  sphere  of  the  jurisdiction  of  the  circuit  courts." 

I  think  the  same  construction  should  be  given  to  the  act  of  1872  above 
mentioned,  and  so  construed  it  does  not  relieve  the  case  of  the  question  of  the 
habitat  of  this  defendant  being  without  the  district,  and,  therefore,  not  subject 
to  the  process  of  this  court.  The  motion  is  therefore  granted,  and  this  suit 
dismissed. 

FOSS  V.  FIRST  NATIONAL  BANK  OF  DENVER 
(Circuit  Court  for  Colorado:  1  McCrary,  474^80.    1880.) 

Opinion  by  MoCrary,  J. 

Statement  of  Facis. —  This  controversy  relates  to  a  fund  which,  under  a 
written  agreement  between  Simeon  H.  Foss,  Absalom  V.  Hunter  and  Charles 
R  Bissell,  was  deposited  to  their  joint  credit  with  the  First  National  Bank  of 
Denver.  The  money  can  be  drawn  from  the  bank  only  upon  the  joint  check 
of  said  Foss,  Hunter  and  Bissell,  and  a  dispute  having  arisen  between  them  as 
to  their  respective  shares  thereof,  no  joint  check  has  been  signed. 

On  the  8th  of  January,  1879,  defendant  Bissell  gave  notice  in  writing  to  the 
bank  that  he  claimed  seven-twelfths  of  the  fund,  and  that  until  his  claim  was 
adjusted  he  objected  to  the  payment  of  any  part  of  the  fund  to  the  other 
claimants.  On  the  6th  of  March  following,  the  plaintiffs  in  the  original  bill, 
Foss  and  Hunter,  served  a  written  notice  on  the  bank,  claiming  to  own  nine- 
twelfths  of  said  fund,  and  declaring  that  said  Bissell  was  entitled   to  three- 
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twelfths  only,  and  they  demanded  of  the  bank  payment  of  eight-twelfths  of 
the  amount  on  deposit,  leaving  in  the  bands  of  the  bank  one-twelfth,  as  in  dis- 
pute between  them  and  Bisseil.  It  also  appears,  from  an  inspection  of  these 
notices,  that  Bisseil  claims  four-twelfths  of  the  fund  in  his  own  right,  and  three- 
twelfths  as  agent  and  attorney  for  one  C.  J.  Beynolds,  and  that  Foss  and  Hun- 
ter deny  all  claims  on  behalf  of  said  Eeynolds.  The  plaintiffs  in  the  original 
bill,  Foss  and  Hunter,  instituted  this  proceeding  in  order  to  settle  the  contro- 
versy as  to  the  proper  division  of  the  fund,  and  pray  decree  directing  the  pay* 
ment  to  them  of  their  alleged  share,  to  wit,  eight-twelfths  thereof.  Defendant 
Bisseil  answers,  claiming,  in  his  own  right  and  as  representing  C.  J.  Reynolds, 
to  be  entitled  to  seven-twelfths. 

The  bank  answers,  among  other  things,  that  it  has  no  interest  in  the  fund, 
and  is  only  holding  it  as  a  depository,  and  does  not  know  to  which  of  the 
claimants  it  ought  of  right  to  render  and  pay  the  same.  Of  the  cross-bill  filed 
by  the  bank  I  will  speak  presently.  The  defendant  Bisseil  moves  to  dismiss 
for  want  of  jurisdiction.  The  motion  is  urged  upon  the  ground  that  all  the 
parties  are  shown  by  the  bill  to  be  citizens  of  the  state  of  Colorado,  and  that 
there  is  no  jurisdiction  under  the  national  bank  act,  because  the  First  National 
Bank  of  Denver  appears,  by  the  record,  to  be  only  a  nominal  party,  without 
interest  in  the  litigation. 

§  1466.  A  circuit  court  has  jurisdiction  of  all  suits  hy  or  against  a  national 
hank  trnthin  its  district 

1.  It  may  be  regarded  as  settled  that  national  banks  may  sue  and  be  sued  ia 
the  federal  courts  by  virtue  of  the  provisions  of  section  629  of  the  Hevised 
Statutes  of  the  United  States,  which  provides  as  follows:  ^^  Section  629  —  Juris- 
diction. The  circuit  courts  shall  have  original  jurisdiction  as  follows:  •  •  • 
^  Tenth  —  Of  all  suits  by  or  against  any  banking  association  established  in  the 
district  for  which  the  court  is  held,  under  any  law  providing  for  national  bank- 
ing associations.' "  First  Nat  B'k  of  Omaha  v.  County  of  Douglas,  3  Dill.,  298 ; 
Bank  of  Bethel  v.  Pahquloque  Bank,  14  Wall.,  383-395  (Banks,  Nat.,  §§  252- 
256);  Kennedy  v.  Gibson,  8  Wall.,  498  (Banks,  Nat.,  §§  6-12). 

Under  a  similar  provision  of  the  charter  of  the  United  States  Bank  of  1816, 
a  question  was  made  as  to  the  power  of  congress  to  confer  jurisdiction  upon  a 
federal  court  in  a  case  not  necessarily  involving  the  construction  or  the  validity 
of  a  law  of  the  United  States,  or  of  some  provision  of  the  constitution,  or  of  a 
treaty.  This  question  was  raised  upon  the  second  section  of  the  third  article 
of  the  constitution,  which  limits  the  judicial  power  of  the  United  States  to 
^'  cases  in  law  and  equity  arising  under  this  constitution,  the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be  made  under  their  authority,"  and  it 
was  claimed  that  a  case  against  a  bank  of  the  United  States  was  not  necessarily 
a  case  arising  under  a  law  of  the  United  Suites.  But  the  supreme  court,  in  the 
case  of  Osborn  v.  United  States  Bank,  9  Wheat.,  738  (Const.,  §§  2363-87),  in 
which  an  elaborate  opinion  was  delivered  by  Chief  Justice  Marshall,  held  that 
the  act  of  congress  conferring  jurisdiction  upon  the  circuit  courts  in  all  suits  by 
or  against  such  banks,  irrespective  of  the  subject-matter,  was  constitutional. 
This  ruling  applies  with  full  force  to  the  construction  of  the  above-quoied  pro- 
vision of  the  Kevised  Statutes. 

§  1467.  QuiBre:  Whether  t/w  above  rule  applies  when  the  hank  is  a  nominal 
party  only. 

2.  It  seems  to  be  well  settled  that  the  joining  in  a  suit  of  merely  nominal  or 
formal  parties  can  have  no  effect  either  in  conferring  or  excluding  jurisdiction. 
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Browne  v.  Strode,  5  Cranch,  803;  Worraley  v.  Wormley,  8  Wheat,  421;  Wood 
V.  Davis,  18  How.,  467.  Trustees  and  executors  do  not  belong  to  this  class. 
They  are,  although  suing  for  others,  the  real  prosecutors  of  the  suit.  They  are 
parties  to  the  contract.  MoNutt  v.  Bland,  2  How.,  9,  10  (§§  878-880,  supra); 
Enapp  V.  Bailroad  Co.,  20  Wall.,  117.  In  the  latter  case,  which  was  a  suit  by 
a  trustee,  the  court  said:  ''  He  is  not  a  mere  passive  instrument  in  the  litiga- 
tion. On  the  contrary,  he  is  active  in  prosecuting  it,  and  would  be  remiss  in 
bis  duty  if  he  failed  in  using  all  proper  means  to  bring  it  to  a  successful  issue. 
As  the  cause  of  action  is  vested  in  him,  the  court  looks  to  his  citizenship  in  de- 
termining thd  question  of  jurisdiction,  and  not  to  the  residence  of  those  persons 
who  are  beneficially  interested  in  the  subject-matter  of  the  litigation."  McNntt 
V.  Bland  was  a  suit  on  the  official  bond  of  a  sheriff,  executed  to  the  governor 
of  the  state.  The  action  was  brought  in  the  name  of  the  governor  of  Missis- 
sippi, against  a  citizen  of  that  state,  but  for  the  use  of  citizens  of  another  state. 
The  jurisdiction  was  upheld  upon  the  ground  that  the  governor  was  a  nominal 
party  only,  the  court  observing  that  '^  in  no  just  view  of  the  constitution  or  law 
can  he  be  considered  a  litigant  party;  both  look  to  things,  not  names;  to  the 
actors  in  controversies  and  suits,  and  not  to  the  mere  forms  or  inactive  instra- 
meots  used  in  conducting  them,  in  view  of  some  positive  law." 

Upon  the  authority  of  these  and  other  similar  cases,  I  conclude  that  where 
jurisdiction  is  dependent  upon  the  parties  to  the  suit,  we  are  to  look  to  the  real 
and  not  to  the  merely  nominal  or  formal  parties.  Where  suit  is  brought 
against  a  national  bank  by  virtue  of  the  statute  under  consideration,  it  must 
appear  that  the  bank  is  a  real,  active  party  to  the  litigation  in  order  to  maintain 
the  jurisdiction.  If  the  case  stood  upon  the  original  bill  and  answer,  I  should 
entertain  grave  doubts  as  to  jurisdiction.  It  could,  in  that  case,  be  upheld,  if 
at  all,  upon  the  ground  that  the  proceeding,  if  conducted  to  a  termination^ 
would  result  in  a  judgment  against  the  bank. 

§  1 468.  Where  a  national  bank,  otiatodian  of  a  trust  fund^  hy  crowbill  requires 
claimants  to  interplead^  the  circuit  court  has  jurisdiction  of  the  controversy, 

8.  But  the  bank  itself  has  chosen,  by  its  cross-bill,  to  invoke  the  aid  and  pro- 
tection of  this  court  as  a  court  of  equity,  and  I  will  now  consider  whether  it 
has,  in  this  way,  brought  the  controversy  within  the  jurisdiction. 

The  circuit  courts  have  jurisdiction  of  suits  instituted  by  national  banks  in 
equity  as  well  as  at  law;  and  the  question  to  be  determined  is  whether  the 
cross-bill  in  this  case  may  be  regarded  as  in  itself  constituting  a  suit  within  the 
meaning  of  the  equity  rules  and  practice  prevailing  in  this  court.  The  oross- 
bill  is  filed  by  the  bank  against  all  the  claimants  of  the  fund  in  question,  and  it 
sets  out  the  facts  already  referred  to  in  this  opinion.  It  also  avers  that  plaint* 
iff  in  the  cross-bill  is  a  national  bank,  organized  and  existing  under  the  national 
banking  act  approved  June  3,  1864,  and  amendatory  acts,  doing  business  at 
Denver,  Colorado,  within  this  district.  It  sets  forth  the  fact  of  the  filing  of 
the  original  bill  in  this  case,  and  the  substance  of  the  allegations  therein,  as 
well  as  a  statement  of  the  conflicting  claims  and  demands  upon  said  fund,  of 
Foss  and  Hunter  on  one  side  and  Bissell  on  the  other.  Concerning  the  fund 
in  dispute,  the  cross-bill  sets  forth  that  '^  the  same  is  now  in  the  bank  of  your 
orator,  which  sum  your  orator  is  informed  and  believes  is  in  dispute  between 
the  said  Bissell  on  the  one  side,  and  the  said  Foss  and  Hunter  upon  the  other; 
that  each  party  demands  the  right  to  own  said  sum  of  money  last  above  stated ; 
that  your  orator  claims  no  right,  title  or  interest  in  or  to  the  same,  but  is  merely 
holding  it  as  a  depository  or  stakeholder,  and  does  not  know  to  which  of  the 
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claimants  he  ought  of  right  to  render  and  pay  the  same.  And  your  orator 
further  represents  and  shows  to  the  court  that  it  is  under  no  liability  to  either 
said  Foss  and  Hunter  or  said  Bissell  beyond  that  which  arises  to  the  title  to  the 
money  so  deposited  in  its  bank.  Said  Bissell  on  the  one  hand,  and  Foss  and 
Hunter  on  the  other,  demand  that  your  orator  should  pay  such  money  over  to 
them,  but  they  refuse  to  join  in  a  joint  check  or  order  in  checking  the  same 
out;  that  your  orator  has  doubts  as  to  which  of  said  parties  really  owns  said 
money,  and  that  it  cannot  safely  pay  or  render  it  to  one  party  without  being 
liable  for  the  same  debt  to  the  other,"  etc. 

The  prayer  is  that  defendants  may  be  required  to  interplead,  and  settle  or 
adjust  between  themselves  their  right  or  claim  in  or  to  the  disputed  fund,  the 
bank  declaring  its  readiness  to  pay  in  accordance  with  the  decree  of  the  court. 
It  is  well  settled  that  a  trustee  or  bailee  who  is  sued,  or  in  danger  of  being 
sned,  by  several  claimants  of  the  same  property,  may  have  relief  by  filing  a  bill 
to  compel  them,  by  the  authority  of  a  court  of  equity,  to  interplead  and  settle 
their  dispute  in  one  suit  This  rule  is  based  upon  the  ground  that  such  a  pro- 
ceeding relieves  the  bailee  or  depository  from  being  harassed  by  suits  in  which 
he  has  no  interest;  and  it  is  especially  applicable  to  a  case  '^ where  two  or 
more  persons  severally  claim  the  same  thing  under  different  titles,  or  in  sepa- 
rate interests,  from  another  person,  who,  not  claiming  any  title  or  interest 
therein  himself,  and  not  knowing  to  which  of  the  claimants  he  ought  of  right 
to  render  the  debt  or  duty  claimed,  or  to  deliver  the  property  in  his  custody, 
is  either  molested  by  an  action  or  actions  brought  against  him,  or  fears  that  he 
may  suffer  injury  from  conflicting  claims  of  the  parties."  2  Story's  Eq.  Jur., 
§  806.  The  proceeding  may  be  instituted,  not  only  to  secure  for  the  bailee  or 
depository  protection  against  being  compelled  to  pay  or  deliver  the  thing 
claimed  to  both  claimants,  but  also  to  relieve  him  from  the  vexation  attending 
upon  the  suits  which  are  or  may  be  instituted  against  him.  For  a  full  discus- 
fflon  of  the  whole  subject  see  2  Story's  Eq.  Jur.,  §§  801  to  813ft,  inclusive,  and 
oases  cited  in  notes.  The  doctrine  has  been  applied  to  the  case  of  a  bank  hav- 
ing possession  of  funds  claimed  by  adversary  parties,  which  is  this  case.  The 
City  Bank  of  New  York  v.  Skelton,  2  Blatch.,  14. 

4.  The  remedy  in  such  a  case  is,  as  will  be  seen  from  an  e3cam]nation  of  the 
foregoing  authorities,  by  bill  of  interpleader,  which  is  an  original  bill,  filed  by 
a  person  who  claims  no  interest  in  tbe  subject-matter,  in  opposition  to  the  per- 
son against  whom  the  bill  is  exhibited,  but  prays  the  decree  of  the  court 
touching  the  rights  of  those  persons  for  the  safety  of  the  plaintiff  in  the  bill. 
Story's  Eq.  PL,  §  18.  The  remedy  is  here  sought  by  means  of  a  cross-bill, 
filed  in  a  case  already  commenced;  but  upon  examining  this  pleading  I  find 
that  it  is  in  substance,  and  in  everything  but  name,  an  original  bill  of  inter- 
pleader, and  I  am  of  the  opinion  that  for  the  purposes  of  this  motion  it  may 
be  regarded  as  an  original  suit  brought  by  the  bank,  in  the  nature  of  a  bill  of 
interpleader,  against  the  several  claimants  of  the  fund  in  controversy.  It  was 
filed  before  answering  the  original  bill,  and  it  contains  all  the  substantial  alle- 
gations of  a  bill  of  interpleader,  including  a  prayer  for  process  and  for  relief. 
Story's  Eq.  PI.,  ch.  6.  In  form,  the  bill,  considered  as  a  bill  of  interpleader, 
may  be  slightly  defective,  but  in  substance  it  is  sufficient,  and  in  considering 
the  question  of  jurisdiction  we  will  look  to  the  substance  rather  than  to  form. 
As  the  whole  controversy  is  presented  by  the  cross-bill,  and  can  be  settled 
thereunder,  I  have  no  hesitation  in  holding  that  this  court  has  jurisdiction,  and 
the  motion  to  dismiss  is  accordingly  overruled. 


§  1469.  COURTS.— JURISDICTION  OF  THE  CIRCUIT  COURT, 

ST.  LOUIS  NATIONAL  BANK  v.  BRINKHAM. 
(Circuit  Court  for  Kansas:  1  McCrary,  9-11.    1880.) 

Opinion  by  Foster,  D.  J. 

Statembnt  of  Facts. —  The  plaintiff  is  a  national  bank,  duly  organized  under 
the  act  of  congress  of  June  3,  1864  (13  IT.  S.  St.,  99),  and  is  established  and 
doing  business  at  the  city  of  St.  Louis,  state  of  Missouri.  It  brings  this  action 
against  the  defendant,  who  is  a  citizen  of  the  state  of  Kansas,  to  recover  the 
sum  of  $138.51,  with  interest  from  August  10, 1880,  at  ten  per  cent,  per  annum, 
for  so  much  money  collected  by  defendant  for  the  use  and  benefit  of  plaintiff. 
The  defendant  maintains  that  the  plaintiff  being  a  national  bank  established 
out  of  this  judicial  district,  this  court  has  no  jurisdiction.  The  question  is  one 
upon  which  I  have  found  no  adjudicated  case,  and  we  have  to  look  to  the  sev- 
eral acts  of  congress  to  determine  the  point  at  issue. 

§  1469.  A  national  bank  has  no  right  to  stie  in  federal  courts  out  of  its  dis- 
trict^ if  tits  amount  in  cmxtromrsy  is  less  than  Jive  hundred  dollars. 

Involving,  as  it  does,  the  right  of  national  banks  to  sue  in  the  federal  courts 
out  of  the  district  in  which  they  are  established,  the  question  presented  is  an 
interesting  one.  The  amount  in  controversy  in  this  case  being  less  than  $500, 
that  alone  would  defeat  the  jurisdiction,  unless  there  is  some  law  authorizing 
national  banks  to  sue  in  the  federal  courts  out  of  the  district  where  they  are 
established,  and  without  regard  to  the  sum  in  controversy. 

Section  59  of  the  act  of  1863,  commonly  known  as  the  "Currency  Act"  (13 
U.  S.  St.,  681),  reads  as  follows:  "That  suits,  actions  and  proceedings,  by  and 
against  any  association  under  this  act,  may  be  had  in  any  circuit,  district  or 
territorial  court  of  the  United  States,  held  within  the  district  in  which  such  asso- 
ciation may  be  established" 

The  act  of  June  3,  1864  (13  U.  S.  St.,  116,  §  57),  re-enacts  this  section,  omit- 
ting the  words  "  by  and,"  so  it  in  terms  only  authorized  proceedings  in  said 
courts  against  such  associations  and  not  by  them.  But  the  supreme  courts  in 
Kennedy  v.  Gibson,  8  Wall.,  506  (Banks,  Nat.,  §§  6-12),  held  that  the  omission 
of  those  words  was  accidental  and  not  intentional,  so  the  law  remained  in  that 
respect  as  it  was  originally  enacted.  When  the  revision  of  the  United  States 
statutes  was  had,  this  section  was  dropped  from  the  currency  act,  title  "Na- 
tional Banks,"  and  was  placed  under  the  title  "  Judiciary,"  and  there  reads  as 
follows:  "The  circuit  courts  shall  have  original  jurisdiction  as  follows:  .  .  . 
Tenth.  Of  all  suits  by  or  against  any  banking  association,  established  in  the  dis' 
trictfor  which  the  court  is  heldy  under  any  law  providing  for  national  banking 
associations."     U.  S.  Rev.  St.,  110,  111. 

It  will  be  seen  that  this  provision  is  in  substance  the  same  as  that  contained 
in  the  currency  acts  before  mentioned,  and  very  clearly  limits  the  jurisdiction 
to  suits  by  or  against  banking  associations  established  in  the  district  where  the 
court  is  heldy  and  that  jurisdiction  in  no  way  depends  upon  the  amount  in  con- 
troversy. There  is  but  one  other  provision  of  the  law  touching  this  question,  and 
that  is  found  in  the  llevised  Statutes  (2d  ed.),  903,  under  the  title  "National 
Banks,"  and  among  the  enumerated  powers  conferred  on  these  banks  is  the  fol- 
lowing: *'To  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  and 
eqmty,  as  fully  as  natural  persons."  This  provision  is  copied  verbatim  from 
the  currency  acts  of  1868  and  1864. 

Tbore  is  noihing  in  this  enactment  conferring  any  special  jurisdiction  on  the 
federal  courts  in  cases  where  national  banks  are  parties;  but  these  banks  are 
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placed  on  an  equal  footing  with  natural  persons  in  all  courts  of  law  and  equity. 
Now  in  the  case  of  natural  persons  the  citizenship  of  the  parties  and  the  amount 
in  controversy  in  actions  of  this  nature  are  both  material,  and  are  the  control- 
ling elements  to  jurisdiction  in  this  court. 

I  need  not  decide  or  discuss  the  question  whether  a  national  bank  organized 
under  the  law  of  congress  and  established  in  the  state  of  Missouri  is  a  citizen  of 
that  state  under  the  rule  recognizing  corporations  organized  under  the  laws  of 
a  state  as  citizens  of  that  state,  for  the  purpose  of  suing  and  being  sued  in  the 
federal  courts.  Even  if  the  affirmative  of  that  proposition  could  be  maintained, 
there  would  still  be  a  want  of  jurisdiction  in  this  case,  as  the  amount  in  contro- 
versy is  not  sufficient,  and  on  that  ground  this  case  must  be  dismissed,  and  the 
costs  paid  by  defendant  refunded  to  him. 

§  1470.  National  banks.— Circait  courts  have  jurisdiction  in  aU  suits  by  or  against  national 
banks  within  their  districts,  and  it  is  not  necessary  that  the  case  involve  the  construction  of 
some  provision  of  constitution,  law  or  treaty  of  the  United  States.  Third  National  Bank  v, 
Harrison.*  8  McC,  162. 

§  1471.  In  a  suit  by  a  national  bank  in  the  circuit  court  for  its  own  district,  under  the  bank- 
ing act  of  June  8,  18(54,  the  right  of  the  bank  to  sue  is  not  dependent  upon  the  judiciary  act, 
and  the  restriction  as  to  suits  by  assignees  does  not  apply.  Commercial  Bank  v,  Simmons,  1 
Flip.,  449  (g§  1456-57). 

§  1472.  Section  629  of  the  Revised  Statutes  of  the  United  States  gives  the  circuit  courts 
jurisdiction  of  suits  brought  by  or  against  a  national  bank  without  regard  to  the  citizenship 
cf  the  parties,  where  the  suit  is  brought  in  the  district  in  which  the  bank  is  located.  County 
of  Wilson  V.  National  Bank,  18  Otto,  776  (Bonds,  §^  1044-48). 

§  1478.  The  United  States  statute  in  amendment  to  section  5198,  specifying  certain  courts 
in  which  national  banks  may  be  sued  in  certain  cases,  does  not  exclude  suits  in  other  forums. 
New  Orleans  Nat.  Bank  r.  Adams,*  3  Woods,  21. 

§  1474.  By  act  of  congress  (18  Stat,  at  Large,  116),  creditors  of  a  national  bank  may  sue  it 
in  any  state  or  municipal  court  which  has  jurisdiction  of  the  subject-matter  of  the  clainu 
Bank  of  Bethel  v.  Pahquioque  Bank,  14  Wall.,  883  (Banks,  Nat..  g§  252-256). 

§  1475.  National  banks  can  only  be  sued  in  the  courts  designated  by  section  57  of  the  act 
of  June  8,  1861,  the  provisions  of  state  statutes  to  the  contrary  notwithstanding.  Cadle  v. 
Tracy,*  11  Blatch.,  101. 

§  1476.  Suits  against  national  banks  are  cases  arising  under  a  law  of  the  United  States,  and 
it  was  competent  for  congress  to  determine  the  question  of  jurisdiction.     Ibid. 

%  1477.  QucBre^  whether  a  national  banking  association  can  maintain  a  suit  in  the  circuit 
courts  of  the  United  States,  except  in  tlie  district  where  the  association  is  established.  First 
Nat.  Bank  of  Hannibal  v.  Smith.*  6  Fed.  R.,  215. 

§  1478.  Though  a  national  bank  incorporated  under  the  provisions  of  the  national  banking 
law  may  have  a  complete  and  adequate  remedy  in  a  state  court,  yet  it  has  also  a  right  to  sue 
in  the  federal  courts  and  will  not  be  compelled  to  resort  to  the  state  court.  First  Nat.  Bank 
of  New  Orleans  V.  Bohne,  8  Fed.  R.,  116. 

§  1479.  The  fact  tiiat  one  of  the  defendants  to  a  cause  in  a  state  court  is  a  national  bank 
does  not  of  itself  give  a  right  of  removal  to  a  federal  court.   Pettilon  v.  Noble,  7  Biss.,  452. 

§  14S0.  A  stockholder  in  a  bank,  resident  of  a  state  other  than  that  which  chartered  the 
bank,  may  sue  the  directors  of  the  bank  in  the  circuit  court  of  the  United  States.  Woolsey 
V.  Dodge,  6  McL.,  144. 

§  14S1.  If  a  national  bank,  plaintiff  in  a  suit  in  the  United  States  circuit  court,  alleges  that 
it  is  a  banking  corporation  incorporated  under  the  banking  act  of  congress,  that  it  has 
capacity  to  sue  by  its  corporate  name  and  is  a  citizen  of  a  certam  state,  located,  residing  and 
doing  business  in  a  certain  town  in  that  state,  then  the  circuit  court  of  the  United  States  will 
take  jurisdiction  of  the  case,  if  the  defendant,  a  natural  person,  is  a  citizen  of  another  state, 
for  it  will  conclusively  presume  that  the  incorporators  of  the  bank  are  citizens  of  the  United 
States,  resident  in  the  state  in  wliich  the  bank  does  business,  and  therefore  citizens  of  that 
state.     Manufacturers'  Nat.    Bank  v.  Baack,  2  Abb.,  232  (i^.5j  1458-63). 

g  1482.  Bank  of  United  States.— The  clause  in  the  act  of  incorporation  of  the  Bank  of 
the  United  States  enabling  the  bank  to  sue  or  be  sued  in  the  courts  of  the  United  States  con- 
fers jurisdiction  of  such  cases  on  the  federal  courts,  and  is  valid  and  constitutional  Osbom 
».  Bank  of  United  States,  9  Wheat.,  816  (Const.,  gg  2363-87). 
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§  148S.  The  right  of  the  Bank  of  the  United  States  to  sue  in  the  federal  court  is  conferred 
by  its  charter,  and  is  not  affected  by  the  limitation  as  to  the  assignment  of  choees  in  action  in 
section  11  of  the  judiciary  act.  Bank  of  United  States  v.  Planters'  Bank,  0  Wheat.,  904 
(§g  692,  698). 

g  1484.  A  suit  by  the  Bank  of  the  United  States  is  a  case  arising  under  a  law  of  the  United 
States,  i.  e.,  the  law  incorporating  the  bank,  and  hence  is  within  the  judicial  power  granted 
in  the  constitution.  Jurisdiction  in  such  cases  is  given  the  circuit  courts  by  the  law  of  in- 
corporation.    Bank  of  United  States  v,  Northumberland  Bank,*  4  Wash.,  108. 

§  1485.  Neither  in  the  judiciary  act  nor  in  the  charter  of  the  Bank  of  the  United  States  was 
jurisdiction  giyen  the  federal  courts  in  suits  by  the  bank,  without  averments  enabling  the  ooori 
to  look  behind  its  corporate  character.    Bank  ef  United  States  v,  Martin,*  6  Pet,  479. 


3.   Constitution  and  Laws  of  tJve  United  States. 

%\noUiJBY  ^What  are  cases  arising  under  the  constittUion,  §  1486.—  Case  involving  constnte- 
tion,  g  i4Bl,^  Jurisdiction  in  tuits  upon  a  marshal's  bond,  §§  1488-89. —  Jurisdiction 
given  by  act  of  1876,  §§  1490,  1493,  Hd^,^  Sufficient  averment,  §  14»i.'-' Jurisdiction  de- 
pends upon  the  cause  of  action,  §  1498. —  Suit  to  enforce  a  right  given  by  congress,  g  1494. — 
Suit  on  a  bond  given  under  act  of  congress,  g§  1496-97.—  Necessary  averment,  g  149& — 
When  a  case  arises  under  act  of  oongress,  g  1499. 

g  I486.  Cases  arising  under  the  constitution  and  laws  of  the  United  States,  and  thus  com- 
ing within  the  jurisdiction  of  the  circuit  court,  are  such  as  grow  out  of  them  when  any  claim 
or  privilege,  or  any  defense,  in  whole  or  in  part,  is  asserted  under  them.  San  Mateo  Coanty 
V.  Southern  Pacific  R  Co.,  gg  1500-1603. 

g  1487.  The  circuit  court  has  jurisdiction  of  a  case  if  the  defense  involves  the  oonstraotion 
of  a  clause  of  the  constitution.     Ibid, 

%  1488.  By  the  act  of  1806,  authorizing  any  party  damnified  to  sue  for  his  own  use  upon  a 
marshaPs  bond,  congress  intended  to  confer  upon  the  federal  courts  jurisdiction  in  such  cases. 
United  States  v.  Davidson,  gg  1503-1606. 

g  1489.  The  jurisdiction  so  conferred  is  a  part  of  the  judicial  power  of  the  United  States 
given  by  the  constitution  in  cases  arising  under  its  laws.    Ibid, 

g  1490.  Under  the  act  of  March  8,  1875,  the  entire  judicial  power  of  the  United  States  in 
soits  of  a  civil  nature  at  common  law  or  in  equity,  and  arising  under  the  constitution  or  la  ws^ 
is  given  to  the  circuit  courts.    Eaton  v.  Calhoun,  gg  1607,  1608. 

fi  1491.  It  is  a  sufficient  averment  for  jurisdiction  that  plaintiff  acquired  his  title  through 
a  deed  of  the  United  States,  executed  by  an  officer  under  the  authority  of  a  certain  act,  and 
that  his  claim  of  title  arises  under  such  act,  and  that  the  validity  of  the  act  and  of  the  title 
thereunder  are  the  only  questions  in  controversy.    Ibid, 

g  1492.  The  act  of  March  8,  1875,  seems  to  give  the  circuit  courts  original  jurisdiction  in 
all  cases  involving  a  federal  question,  and  which  formerly  could  have  been  carried  to  the  su* 
-preme  court  on  a  writ  of  error.    Sawyer  v,  Concordia,  ^  1609-13. 

g  1498.  Jurisdiction  depends  upon  the  cause  of  action  rather  than  upon  the  ground  of  de- 
fense ;  and  if  the  former  involve  a  federal  question,  the  circuit  court  will  have  jorisdiotioo, 
even  though  the  defense  concede  this  question,  and  make  the  issues  wholly  upon  other  ques- 
tions of  fact.    Ibid, 

g  1494.  A  suit  to  enforce  a  right  given  by  congress  regarding  the  taxation  of  property  in 
bank  shares  is  a  suit  arising  under  the  laws  of  the  United  States,  and  thus  within  the  juris- 
diction of  the  circuit  court.    Stanley  v.  Board  of  Supervisors,  gg  1518-14 

g  1495.  The  entire  judicial  power  of  the  United  States,  in  cases  arising  under  the  ooostitn- 
tion  or  laws,  is  intended  to  be  conferred  by  the  act  of  March  8,  1875.    Ibid, 

g  1496.  A  suit  on  a  supersedeas  bond  given  under  the  United  States  statute  requiring  the 
taking  of  good  security  when  a  judge  signs  a  citation  on  a  writ  of  error,  and  under  the  su- 
preme court  rule  determining  the  form  of  security,  is  a  case  arising  under  the  laws  of  the 
United  States  within  the  jurisdiction  of  the  circuit  court.  Seymour  v.  Phillips  A  Colby  Co., 
gg  1515-18. 

g  1497.  From  the  fact  that  a  bond  is  given  under  an  act  of  congress,  it  does  not  necessarily 
follow  that  the  circuit  court  will  have  jurisdiction  in  a  suit  upon  it,  if  it  appear  that  no  ques- 
tion of  construction  is  involved.     Ibid, 

g  1498.  An  allegation  that  a  cause  arises  under  the  laws  of  the  United  States,  and  neces- 
sarily involves  the  construction  of  certain  acts  of  congress,  will  not  give  jurisdiction  to  the 
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<nrcait  court,  as  it  is  a  mere  oonolusion  of  law ;  it  should  be  supfwrted  by  a  recital  of  facts, 
showing  how  it  involves  such  construction.    Do  well  v.  Oris  wold,  §§  151^21. 

§  1 499.  Semble,  that  under  the  act  of  March  8,  1875,  a  case  does  not  arise  under  an  act  of 
congress,  unless  the  right  of  the  party  has  its  origin  in  such  act.    Ibid, 

[NOTBB.— See  §§  162^-1529.] 

SAN  MATEO  COUNTY  v.  SOUTHERN  PACIFIC  RAILROAD  COMPAITT. 
(Circuit  Court  for  California:  7  Sawyer.  517-585.    1883.) 

Opinion  by  Field,  J. 

Statbmbnt  of  Faotb. —  This  is  an  action  to  recover  of  the  Southern  Pacific 
Railroad  Company,  a  corporation  created  under  the  laws  of  California,  certain 
state  and  county  taxes  levied  upon  its  property  for  the  fiscal  year  of  1880  and 
1881,  and  alleged  to  be  due  to  the  plaintiff,  with  an  additional  five  per  cent. 
for  their  non-payment,  and  interest  It  was  commenced  in  the  superior  court  of 
the  county  of  San  Mateo. 

The  railroad  company,  among  other  things,  sets  up  in  its  answer  as  a  defense 
substantially  this:  That  by  the  thirteenth  article  of  the  constitution  of  the  state 
a  mortgage  or  other  obligation  by  which  a  debt  is  secured  is  treated,  for  the 
purposes  of  assessment  and  taxation,  as  an  interest  in  the  property  affected; 
that,  ^  except  as  to  railroad  and  other  qtuisi  public  corporations,"  the  value  of 
the  property,  less  the  value  of  the  security,  is  to  be  assessed  and  taxed  to  the 
owner,  and  the  value  of  the  security  is  to  be  assessed  and  taxed  to  its  holder 
(sec.  4);  that  by  the  same  article  the  franchise,  roadway,  road-bed,  rails  and 
rolling  stock  of  railroads  operated  in  more  than  one  county  are  to  be  assessed 
by  the  state  board  of  equalization  at  their  actual  value,  and  apportioned  to  the 
counties,  cities  or  towns  in  which  the  roads  are  located  in  proportion  to  the 
number  of  miles  of  railway  laid  therein  (sec.  5);  that  at  the  time  of,  and  pre- 
viously to,  the  assessment  of  the  property  of  the  railroad  company  upon  which 
the  taxes  claimed  in  this  action  were  levied,  there  existed  a  mortgage  upon  the 
property,  executed  for  advances  made  for  the  construction  and  equipment  of 
the  road  exceeding  $3,000  for  each  mile  of  the  same,  no  part  of  which  has  been 
paid  except  the  accruing  interest,  and  the  whole  of  which  was  and  still  is  a 
lien  thereon ;  that  the  state  board  of  equalization,  acting  under  the  authority 
of  the  provisions  of  the  state  constitution,  assessed,  as  the  property  of  the 
railroad  company,  its  franchise,  roadway,  road-bed,  rails  and  rolling  stock  at 
what  was  deemed  to  be  their  actual  value,  without  allowing  any  deduction  for 
the  mortgage  subsisting  thereon,  and  thus  made,  as  between  the  property  of 
individuals  and  that  of  the  railroad  company,  an  unjust  and  unlawful  discrimi- 
nation against  the  company ;  and  that  the  state  constitution,  in  its  discriminat- 
ing provisions,  conflicts  with  the  inhibition  of  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  which  declares  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws.  Upon 
that  inhibition  the  company  relies  to  defeat  the  assessment,  or  at  least  to  reduce 
it  by  such  deductions  as  are  made  in  the  estimate  for  taxation  of  the  value  of 
property  held  by  individuals. 

The  railroad  company  also  sets  up,  among  other  things,  as  a  further  defense 
to  the  action,  substantially  this:  That  the  section  of  the  thirteenth  article  of 
the  state  constitution,  which  confers  all  the  authority  possessed  by  the  state 
board  to  make  the  assessment  complained  of,  is  itself  invalid,  in  this:  that 
whilst  it  is  self-executing,  requiring  no  legislation  for  its  enforcement,  it  makes 
no  provision  for  affording  to  the  owners  of  the  property  assessed  an  opportu- 
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nity  to  be  beard  respecting  its  Talaation,  but  authorizes  the  board  to  act  without 
notice  to  them,  without  receiving  any  information  from  them,  and  without 
liability  to  have  its  action  reviewed,  and  if  erroneous,  corrected  by  any  other 
tribunal,  making  its  judgment,  however  arbitrary  and  capricious,  final  and  con- 
clusive. And  the  company  contends  that,  in  thus  not  affording  to  it  an  oppor- 
tunity to  be  heard  respecting  the  valuation  of  its  property,  whilst  an  opportunity 
is  afforded  to  individuals  for  the  correction  of  errors  in  the  assessed  value  of 
their  property,  a  discrimination  is  made  against  railroad  companies,  within  the 
inhibition  of  the  fourteenth  amendment. 

Claiming,  in  its  answer,  protection  under  the  amendment  to  the  federal  con- 
stitution, against  the  enforcement  of  what  it  alleges  to  be  partial  and  discrimi- 
nating provisions  of  the  state  constitution,  under  which  the  state  board  acted  and 
by  which  alone  it  justifies  its  action,  the  railroad  company  applied  by  petition 
to  the  state  court  to  transfer  the  action  to  the  circuit  court  of  the  United  Statea 
The  required  bond  in  such  cases  being  filed,  the  transfer  was  made.  The  peti- 
tion, among  other  things,  alleges  that  the  supreme  court  of  the  state  has  de- 
cided that  the  railroad  company  is  not  entitled  to  the  protection  of  the 
fourteenth  amendment,  or  to  any  reductions  for  its  indebtedness  secured  by 
mortgage,  in  the  estimate  of  its  taxable  property. 

The  plaintiff  now  moves  that  the  action  be  remanded  to  the  state  court  for 
trial,  as  not  being  removable  to  the  federal  court,  under  the  act  of  congress  of 
March  3,  1875,  to  determine  the  jurisdiction  of  the  circuit  courts,  and  to  regu- 
late the  removal  of  causes  to  them  from  the  state  courts. 

By  the  federal  constitution,  the  judicial  power  of  the  United  States  extends 
to  all  cases  in  law  and  equity  arising  under  it,  and  under  the  laws  of  the 
United  States,  and  treaties  made  under  their  authority.  The  act  of  1875  in 
its  first  section  invests  the  circuit  courts  of  the  United  States  with  original 
cognizance  concurrent  with  the  courts  of  the  several  states  *^  of  all  suits  of  a 
civil  nature  at  common  law  or  in  equity,"  thus  arising,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500.  Its  second  section 
declares  that  any  suit  of  that  character  thus  arising,  brought  in  a  state  court, 
may  be  removed  by  either  party  into  the  circuit  court  of  the  United  States. 
The  terms  used  in  the  act  —  ^'  8uit8  of  a  civil  nature  "  —  are  less  comprehensive 
than  the  term  oases  in  the  constitution.  The  latter  may  embrace  proceedings 
not  usually  or  strictly  termed  suits,  and  prosecutions  of  a  criminal  nature. 
There  can,  therefore,  be  no  serious  question  as  to  the  validity  of  the  legislation 
of  congress. 

§  1500.  Cases  arising  under  the  oonstitutian  and  latos^  and  thus  within  the 
jurisdiction  of  the  circuit  court,  are  such  as  grow  out  of  them  when  any  right  or 
privilege^  or  any  defense  in  whole  or  in  part,  is  asserted  under  them. 

The  inquiry  is  as  to  its  meaning;  and  upon  this  there  might  be  room  for 
much  difference  of  opinion,  if  its  construction  had  not  already  been  deter- 
mined. If  we  were  at  liberty  to  give  our  view  of  its  meaning,  we  should  not 
hesitate  to  limit  the  authority  to  remove  suits  of  a  civil  nature  from  a  state 
court  to  a  federal  court  under  the  act  in  question  to  those  in  which  the  cause 
of  action  arises  upon  the  constitution,  laws  or  treaties  of  the  United  States, 
and  not  extend  it  to  cases  where  the  defense,  as  here,  rests  merely  upon 
some  right  or  privilege  claimed  under  them.  Here  the  cause  of  action  arises 
upon  the  constitution  and  laws  of  the  state  prescribing  the  manner  and  condi- 
tions on  which  its  sovereign  right  of  taxation  shall  be  exercised.  There  are 
eminent  fitness  and  propriety  in  having  all  such  causes  disposed  of  by  the  local 
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coarts,  and  in  not  having  them  carried  into  the  federal  courts  with  their  at- 
tendant delays  and  expense.  Bat  the  construction  we  might  give,  if  the  ques- 
tion were  one  of  first  impression,  we  are  not  permitted  to  give.  The  supreme 
court  has  already  passed  upon  the  meaning  of  the  act,  and  held  in  express 
terras  against  the  view  suggested.  In  Railroad  Co.  v.  Mississippi,  102  U.  S.,  136, 
that  court  reaffirmed  what  had  been  previously  declared,  that  cases  arising  under 
the  laws  of  the  United  States  are  such  as  grow  out  of  the  legislation  of  con- 
gress, whenever  any  right,  or  privilege,  or  claim,  or  protection,  or  defense  of  the 
party  in  whole  or  in  part  is  asserted  under  them.  Equally,  therefore,  cases 
must  be  held  to  arise  under  the  constitution,  when  upon  any  of  its  provisions 
some  right,  or  privilege,  or  claim,  or  protection,  or  defense  in  whole  or  in  part 
IS  asserted  in  a  judicial  proceeding.  In  the  Mississippi  case,  which  was  brought 
in  a  state  court,  the  defendant,  setting  up  certain  rights  claimed  under  an  act 
of  congress,  prayed  for  a  removal  to  a  federal  court  under  the  act  of  1875,  and 
the  supreme  court  held  that  the  party  was  entitled  to  it,  Mr.  Justice  Miller  dis- 
senting on  the  ground  urged  here,  that  a  removal  was  only  authorized  when 
the  cause  of  action  was  founded  on  the  law  of  congress,  and  not  where  the 
defense  rested  upon  it;  that  in  this  latter  case  the  remedy  of  the  defendant 
for  an  adverse  ruling  was  by  an  appeal  after  judgment  to  the  supreme  court 
of  the  United  States  The  decision  of  the  majority  of  the  court  overruling 
the  position  of  Mr.  Justice  Miller  disposes  of  the  same  position  taken  here. 

§  1601.  The  jurisdiction  of  the  circuit  court  may  he  maintained  when  the 
defense  involves  a  construction  of  a  clause  of  ths  constitution. 

The  construction  given  by  the  court  is  binding  upon  us  until  modified  or 
reversed,  as  fully  as  though  we  bad  participated  in  it  and  adopted  its  con- 
clusions. Long  previously  to  that  decision.  Chief  Justice  Marshall,  speaking 
for  the  court,  had  held  that  a  case  might  be  said  to  arise  under  the  constitution 
or  laws  of  the  United  States,  whenever  its  decision  depended  upon  the  correct 
construction  of  either,  or  when  the  title  or  right  set  up  by  a  party  might  be 
defeated  by  one  construction  or  sustained  by  the  opposite  construction.  Osborn 
V.  Bank  of  the  United  States,  9  Wheat.,  822  (Const.,  §§  2363-87).  If  the  re- 
moval authorized  by  the  act  of  1875  is  not  limited  to  those  cases  where  the 
cause  of  action  arises  upon  the  constitution,  laws  or  treaties  of  the  United 
States,  this  ruling  of  the  chief  justice  would  also  lead  to  the  conclusion  reached 
in  the  Mississippi  case.  The  validity  of  the  assessment  of  the  property  of  the 
railroad  company,  and  of  the  provisions  discriminating  between  the  assessment 
for  taxation  of  the  property  of  such  companies  and  of  the  property  of  indi- 
viduals, may  depend  upon  the  construction  given  to  the  fourteenth  amendment^ 
and  the  determination  whether  it  applies  to  artificial  bodies  as  well  as  to 
natural  persons.  The  right  of  the  company  to  a  reduction  in  the  estimate  of 
the  value  of  its  property  assessed  for  taxation  by  the  amount  of  the  mort- 
gage thereon  would  be  defeated  by  the  construction  of  that  amendment  for 
which  the  plaintiff  insists,  and  might  be  sustained  by  the  construction  for 
which  it  contends.  Its  case  for  relief,  according  to  the  decisions  mentioned, 
therefore  arises  under  the  constitution  of  the  United  States. 

§  1502.  Discussion  of  force  and  meaning  of  the  fourteenth  amendment 

Whether  the  fourteenth  amendment  applies  to  corporations  as  well  as  to 
natural  persons  is  a  question  which  cannot  be  determined  on  this  motion.  It 
will  come  up  for  determination  upon  the  trial  of  the  action  in  the  considera- 
tion of  the  merits  of  the  company's  defense.    It  is  enough  to  maintain  the 
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jurisdiction  of  this  court  according  to  the  decisions  mentioned,  that  the  defense 
necessarily  involves  a  construction  of  a  clause  of  the  federal  constitution. 

It  may  not,  however,  be  out  of  place  to  make  some  suggestions  as  to  the 
force  of  the  fourteenth  amendment,  in  order  to  draw  the  attention  of  counsel  to 
the  difficulties  in  its  application  in  the  present  case,  which  they  must  be  pre- 
pared to  meet  on  the  trial.  That  amendment  was  undoubtedly  proposed  for 
the  purpose  of  fully  protecting  the  newly  made  citizens  of  the  African  race  in 
the  enjoyment  of  their  freedom,  and  to  prevent  discriminating  state  legislation 
against  them.  The  generality  of  the  language  used  necessarily  extends  its 
provisions  to  all  persons  of  every  race  and  color.  Previously  to  its  adoption, 
the  civil  rights  act  had  been  passed,-  which  declared  that  citizens  of  the  United 
States  of  every  race  and  color,  without  regard  to  any  previous  condition  of 
slavery,  or  involuntary  servitude,  except  as  a  punishment  for  crime,  should 
have  the  same  right  in  every  state  and  territory  to  make  and  enforce  contracts, 
to  sue,  be  parties  and  give  evidence,  to  inherit,  purchase,  lease,  sell,  own  and 
convey  real  and  personal  property,  and  to  the  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  person  and  property,  as  is  enjoyed  by  white 
citizens,  and  should  be  subject  to  like  punishments,  pains  and  penalties,  and  to 
none  other.  The  validity  of  this  act  was  questioned  in  many  quarters,  and 
complaints  were  made  that  notwithstanding  the  abolition  of  slavery  and  invol- 
untary servitude,  the  f  reedmen  were  in  some  portions  of  the  country  subjected 
to  disabilities  from  which  others  were  exempt.  There  were  also  complaints  of 
the  existence  in  certain  sections  in  the  southern  states  of  a  feeling  of  enmity, 
growing  out  of  the  collisions  of  the  war,  towards  citizens  of  the  north. 
Whether  these  complaints  had  any  just  foundation  is  immaterial.  They  were 
believed  by  many  to  be  well  founded ;  and  to  prevent  any  possible  legislation 
hostile  to  any  class  from  the  causes  mentioned,  and  to  obviate  objections  to 
legislation  similar  to  that  embodied  in  the  civil  rights  act,  the  fourteenth 
amendment  was  adopted.  This  is  manifest  from  the  discussions  in  congress 
with  reference  to  it.  There  was  no  diversity  of  opinion  as  to  its  object  between 
those  who  favored  and  those  who  opposed  its  adoption. 

The  concluding  clause  of  its  first  section  was  designed  to  cover  all  cases  of 
possible  discriminating  and  partial  legislation  against  any  class,  in  ordaining 
that  no  state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  Equality  of  protection  is  thus  made  the  constitutionsd  right 
of  every  person.  And  this  equality  of  protection  implies  not  only  that  the 
same  legal  remedies  shall  be  afforded  to  him  for  the  prevention  or  redress 
of  wrongs  and  the  enforcement  of  rights,  but  also  that  he  shall  be  subjected  to 
no  greater  burdens  or  charges  than  such  as  are  equally  imposed  upon  all  others 
under  like  circumstances.  No  one  can,  therefore,  be  arbitrarily  taxed  upon 
his  property  at  a  different  rate  from  that  imposed  upon  similar  property  of 
others  similarly  situated,  and  thus  made  to  bear  an  unequal  share  of  the 
public  burdens.  Property  may  indeed  be  classified,  and  different  kinds  be  sub- 
jected to  different  rates.  Real  property  may  be  taxed  at  one  rate  and  personal 
property  at  another.  Property  in  particular  places  may  be  taxed  for  local 
purposes,  whilst  property  situated  elsewhere  is  exempt.  License  taxes  may 
also  vary  in  amount  according  to  the  calling  or  business  for  which  they  are 
exacted.  But  arbitrary  distinctions,  not  arising  from  real  differences  in  the  char- 
acter or  situation  of  the  property,  or  which  do  not  operate  alike  upon  all  prop- 
erty of  the  same  kind  similarly  situated,  are  forbidden  by  the  amendment. 

640 


CONSTITUTION  AND  LAWS  OF  THE  UNITED  STATES.  §  1608: 

Equality  in  the  imposition  of  hardens  is  the  constitutional  rule,  as  applied  to 
the  property  of  individuals,  where  it  is  subject  to  taxation  at  all;  and  this  im- 
ports that  an  uniform  mode  shall  be  followed  in  the  estimate  of  its  value,  and 
that  the  contribution  exacted  shall  be  in  some  uniform  proportion  to  such 
value,  prescribed  according  to  the  nature  or  position  of  the  property.  All 
state  action,  constitutional  or  legislative,  impinging  upon  the  enforcement  of 
this  rule,  must  give  way  before  it.  Congress,  in  its  legislation  since  the  adop- 
tion of  the  amendment,  has  recognized  this  to  be  the  rule.  The  amendment 
was  adopted  in  1868,  and  in  1870  congress  re-enacted  the  civil  rights  act,  and 
to  the  clause  that  all  persons  within  the  jurisdiction  of  the  United  States 
should  enjoy  the  same  rights  as  white  citizens,  and  be  subject  only  to  like  pun- 
ishment, pains  and  penalties,  it  added,  and  be  subject  only  to  like'^taxes^ 
licenses  and  exactions  of  every  kindy  and  to  no  other.^^     R.  S.,  sec.  1977. 

Looking  at  the  object  of  the  amendment,  it  must  be  admitted  that  it  was 
intended  primarily  for  the  protection  of  the  rights  of  natural  persons;  its  lan- 
guage is  mainly  applicable  to  them.  If  it  also  include  artificial  persons,  as  cor- 
porations, whenever  its  language  is  susceptible  of  application  to  them,  it  must 
be  because  the  artificial  entity  is  composed  of  natural  persons  whose  rights  are 
protected  in  those  of  the  corporation.  It  may  be  that  the  chain  which  binds 
the  individuals  into  a  single  artificial  body  does  not  keep  them  in  their  united 
form  from  the  protection  of  the  amendment.  Corporations  are  not  citizens  — 
the  term  applies  only  to  natural  persons  —  and  yet  they  are  treated  as  citizens 
within  the  clause  of  the  constitution  which  defines  the  judicial  power  of  the 
United  States,  and  declares  that  it  shall  extend  to  controversies  between  citi- 
zens of  different  states.  "That  name,  indeed"  (of  the  corporation),  says  Chief 
Justice  Marshall,  "  cannot  be  an  alien  or  a  citizen,  but  the  persons  whom  it  rep- 
resents may  be  the  one  or  the  other,  and  the  controversy  is  in  fact  and  in  law 
between  those  persons  suing  in  their  corporate  character,  by  their  corporate 
name,  for  a  corporate  right,  and  the  individual  against  whom  the  suit  may  be 
instituted.  Substantially  and  essentially  the  parties  in  such  a  case,  where  the 
members  of  the  corporation  are  aliens  or  citizens  of  a  different  state  from  the 
opposite  party,  come  within  the  spirit  and  terms  of  the  jurisdiction  conferred 
by  the  constitution  on  the  national  tribunals.  Such  has  been  the  universal  un- 
derstanding on  the  subject."  Bank  of  the  United  States  v.  Deveaux,  5  Cranch, 
61  (§§  1344-45,  «t^a).  See  also  the  cases  cited  in  the  opinion  of  the  chief 
justice. 

The  fifth  amendment  to  the  constitution  contains  a  prohibition  upon  the 
government  of  the  United  States  similar  to  the  one  in  the  fourteenth  amend- 
ment against  the  action  of  the  states,  declaring  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law;  and  it  has  been 
assumed,  if  not  expressly  held,  that  the  provision  protects  the  property  of  cor- 
]x>rations  against  confiscation  equally  with  that  of  individuals. 

As  thus  seen,  the  question  which  will  be  presented  for  our  determination  on 
the  trial  of  this  case  is  one  of  the  greatest  importance.  We  express  no  opin- 
ion upon  it,  but  invite  for  it  the  most  thoughtful  consideration  of  counsel. 
And  in  their  discussions  the  control  of  the  state  over  corporations  of  its  cre- 
ation, where  a  reserved  power  of  amendment  is  embodied  in  their  charters  or 
imposed  by  the  constitution,  should  be  considered.  The  general  tendency  of 
modern  decisions  is  to  treat  corporations  with  this  reserved  power  as  subject  at 
all  times  to  the  will  of  the  state  as  to  their  rights,  powers  and  liabilities.  Such 
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HDlimited  oontrol  asserted  in  some  casea  woald,  indqed,  lift  them  not  only  oat 
of  the  protection  of  the  fourteenth  amendment,  bat  also  oat  of  nearly  all  pro- 
tection, exoept  such  as  the  legislative  pleasure  of  the  hour  may  permit.  The 
motion  to  remand  is  denied. 

UNITED  STATES  v.  DAVIDSON. 
(Circuit  Court  for  lUinois:  1  BisseU,  488-487.    1884.) 

Statement  of  rAcrrs. —  Action  on  a  marshal's  bond.  Motion  to  dismiss  on 
the  ground  that  the  allegations  as  to  citizenship  do  not  confer  jurisdiction. 

Opinion  by  Dbummonb,  J. 

This  is  a  suit  on  the  bond  of  J.  W.  Davidson,  formerly  marshal  of  this  dis- 
trict, and  his  sureties,  in  the  name  of  the  United  States^  for  the  benefit  of 
George  De  Loyne,  whose  interest  alone  is  affected.  It  is  averred  in  the  declara- 
tion that  De  Loyne  is  a  citizen  of  the  state  of  Illinois,  and  also  that  Davidson 
and  his  co-defendants  are  citizens  of  the  same  state.  This  is  a  question  of 
great  nicety,  and  I  have  come  to  the  conclusion  that  the  action  can  be  main- 
tained. I  will  state  very  briefly  the  grounds  of  my  opinion.  I  assume  that 
the  party  really  in  interest  here  is  the  person  for  whose  use  the  suit  is  brought; 
that  he  is  to  aU  intents  and  purposes  the  plaintiff  in  the  suit.  By  the  terms  of 
the  judiciary  act  of  1789,  the  marshal,  before  be  enters  upon  the  duties  of  his 
office,  must  give  bonds  in  the  sum  of  $20,000  for  the  faithful  performance  of 
his  duties,  with  securities  satisfactory  to  the  judge.  The  original  act  makes 
no  provision  as  to  suit  upon  the  bond.    The  act  of  1806  makes  such  provision. 

§  1 503.  The  judicial  power  of  the  United  States  not  actually  apportioned  by 
the  constitution  is  dormant  until  brought  to  life  by  an  a^t  of  congress. 

It  is  necessary  to  advert  to  the  language  of  the  constitution  as  to  the  power 
existing  in  courts  of  the  United  States  to  maintain  actions.  The  second  sec- 
tion of  the  third  article  of  the  constitution  declares  '^  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  the  constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority."  The  language  of  the  constitution  is  that  judicial  power  extends, 
among  other  cases,  to  cases  arising  in  law  and  equity  under  the  laws  of  the 
United  States.  It  has  been  maintained  with  a  good  deal  of  force  that  this 
was  a  self-executing  provision ;  that  when  the  courts  of  the  United  States  were 
established  by  act  of  congress  this  provision  of  the  constitution  operated  di- 
rectly to  vest  jurisdiction  in  courts  of  the  United  States.  That  has  not  been 
the  construction  which  has  been  given  to  this  section  of  the  constitution,  but 
the  construction  has  been  that  it  was  necessary  that  there  should  be  an  act  of 
congress  to  vest  in  the  courts  authority  to  maintain  actions  in  a  particular  case, 
and  that,  unless  congress  did  give  jurisdiction,  no  jurisdiction  actually  existed; 
accordingly  congress  has,  from  time  to  time,  vested  in  the  courts  of  the  United 
States  jurisdiction  in  this  class  of  cases,  as  it  is  a  dormant  power  that  springs 
into  life  only  by  virtue  of  an  act  of  congress. 

§  1 504.  By  act  of  April  10^  1806,  a  party  damnified  may  sue  for  his  own  use 
upon  a  marshaVs  bond;  and  the  United  StateSy  if  made  a  party ^  is  so  only  nom- 
inally. 

The  law  of  April  10,  1806  (2  Stat,  at  Large,  372),  provides  that  'Hbe  bond 
heretofore  given,  or  which  may  hereafter  be  given,  by  the  marshal  of  any  dis- 
trict, for  the  faithful  performance  of  the  duties  of  his  office,  shall  be  filed  and 
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recorded  in  the  oflSce  of  the  clerk  of  the  district  court,  or  circuit  court,  sitting 
within  the  district  for  which  such  marshal  shall  have  been  appointed."  The 
second  section  provides  that  ^'  it  shall  be  lawful,  in  case  of  the  breach  of  the 
condition  of  any  such  bond,  for  any  person,  persons  or  body  politic,  thereby 
injured,  to  institute  a  suit  upon  such  bond,  in  the  name  and  for  the  sole  use  of 
such  party,  and  thereupon  to  recover  such  damages  as  shall  be  legally  assessed, 
with  costs  of  suit,  for  which  execution  may  issue  for  such  party  in  due  form; 
and,  in  case  such  party  shall  fail  to  recover  in  the  suit,  judgment  shall  be  ren- 
dered and  execution  may  issue  for  costs  in  favor  of  the  defendant  or  defend- 
ants, against  the  party  who  shall  have  instituted  the  suit,  and  the  United  States 
shall  in  no  case  be  liable  for  the  same."  This  court  has  held  in  cases  which 
have  been  formerly  considered,  that  this  was,  to  all  intents  and  purposes,  a  suit 
for  the  sole  use  and  in  the  name  of  the  party  whose  interest  is  affected  —  in 
this  particular  case  for  the  sole  use  and  in  the  name  of  Oeorge  De  Loyne;  and 
that  it  was  competent  to  use,  nominally,  the  name  of  the  United  States  in  in- 
stituting the  action.  It  is  not  compulsory  to  institute  the  suit  in  the  name  of 
the  person  who  has  been  damnified,  without  the  name  of  the  United  States  — 
but  that  the  common  law  right  still  exists  to  use  the  name  of  the  United  States 
for  the  use  of  the  party. 

It  is  impossible  to  avoid  the  conclusion,  enforced  in  the  several  decisions, 
that  the  United  States  are  not  substantially  the  parties  upon  the  record.  In 
the  case  of  McKutt  v.  Bland,  2  How.,  9  (§§  878-880,  8upra\  the  supreme  court 
of  the  United  States  held  that  McNutt  was  not,  within  the  meaning  of  the 
law  of  congress^  the  party  upon  the  record.  But  that  was  a  suit  upon  a  sherifPs 
bond  given  to  the  governor  of  Mississippi,  and  the  party  really  on  the 
record  was  the  party  who  was  damnified,  and  for  whose  benefit  the  suit  was 
brought.  The  court  maintained  the  jurisdiction.  This  being  so,  it  would  fol- 
low that,  in  this  case,  the  United  States  are  only  nominally  a  party. 

§  1 505.  By  the  act  of  1806  jurisdiction  is  'vested  in  the  United  States  courts 
in  all  suits  upon  marshals^  hond,%  irrespective  of  the  citizenship  of  the  parties. 

It  resolves  itself  into  this:  Whether  it  was  the  intention  of  congress,  by  the 
second  section  of  the  act  of  1806,  to  vest  in  the  courts  of  the  United  States 
jurisdiction  where  suits  were  brought  on  marshals'  bonds,  on  the  ground  that, 
within  the  meaning  of  the  language  of  the  constitution,  it  is  a  case  under  the 
laws  of  the  United  States.  It  is  clear  that  the  laws  of  the  United  States  de- 
termine absolutely  as  to  the  responsibility  of  the  marshal  and  his  securities, 
I  have  come  to  the  conclusion  that  it  was  the  intention  of  this  act  of  congress 
to  vest  jurisdiction  in  the  United  States  courts  in  all  cases  of  marshals^  bonds, 
irrespective  of  the  citizenship  of  the  parties.  It  will  be  observed  congress 
does  not  use  the  language  it  sometimes  uses  —  that  suit  may  be  instituted  on 
such  bond  in  any  court  having  jurisdiction  of  the  same,  state  or  national  —  but 
the  language  is,  'Ho  institute  the  suit  upon  such  bond  in  the  name  and  for  the 
sole  use  of  the  party."  Is  it  presumable  that  congress,  in  using  this  language, 
intended  to  apply  it  to  the  courts  of  the  states?  Is  it  not,  on  the  contrary,  .a 
natural  presumption  that  it  was  to  apply  to  the  courts  of  the  United  States 
over  which  they  bad  supreme  control?  Was  congress  speaking  of  state  courts, 
where  it  declared  that  judgment  shall  be  renderecl  and  execution  may  issue  for 
such  party  in  due  form?  Was  it  not  intended  to  apply  to  courts  of  the  United 
States?  I  think  it  was,  and  that  congress  was  giving  directions  to  the  courts 
of  the  United  States,  and  that  it  was  the  intention  of  this  act  of  congress  to 
vest  in  United  States  courts  jurisdiction  in  this  class  of  cases. 
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The  third  section  strengthens  this  view  of  the  case.  It  provides  that  "  the 
said  bonds  shall,  after  any  judgment  or  judgments  rendered  thereon,  remain  as 
a  security  for  the  benefit  of  any  person,  persons  or  body  politic  injured  by 
breach  of  the  condition  of  the  same,  until  the  whole  penalty  shall  have  been 
recovered,  and  the  proceedings  shall  be  always  in  the  same  manner  and  as 
hereinbefore  directed."  Then  comes  in  the  declaration  in  relation  to  the  lim- 
itation of  actions. 

§  1506.  this  view  strengthened  hy  the  argument  from  inconvenience. 

This  is  the  conclusion  I  have  arrived  at  on  this  subject.  The  argument  from 
inconvenience  is  very  strong  in  favor  of  this  construction  of  the  act  of  1806. 
If  it  was  the  intention  of  the  act  of  congress  that  suit  could  be  brought  in 
the  state  courts  only,  on  these  bonds,  It  is  easy  to  see  it  would  give  rise  to 
conflicts  of  jurisdiction  and  questions  as  to  the  right  of  priority  of  claims. 
It  is  true  that  the  language  might  have  been  more  precise  and  distinct.  It 
might  have  specified  the  courts  in  which  suits  were  to  be  instituted;  but  it  has 
not  done  so,  and  the  only  question  is,  whether  it  was  contemplated  by  the 
framers  of  this  law  that  suits  should  be  instituted  in  the  courts  of  the  United 
States.  I  think  that  is  a  fair  inference  from  the  various  provisions  of  the  act. 
The  motion  will  be  overruled. 

[  EATON  V.  CALHOUN. 

(Circuit  Court  for  Tennessee:  2  Flippin,  698-^95.    1880.) 

§  1607.  The  entire  judicial  power  of  the  United  States  in  suits  of  a  civil 
nature  at  common  law  and  in  equity,  and  arising  und^r  the  constittUian  or  lawsj 
belongs^  under  the  act  of  March  3^  1875^  to  the  circuit  courts. 

Opinion  by  Baxter,  J. 

The  defendant,  by  demurrer,  denies  the  jurisdiction  of  this  court,  on  the 
ground  that  both  the  plainti£F  and  himself  are  citizens  of  Tennessee;  and  this 
is  the  only  question  presented  for  our  determination. 

The  framers  of  the  constitution  seem  to  have  been  agreed  upon  three  funda- 
mental ideas:  First,  that  a  national  judiciary  was  essential  to  the  maintenance 
of  the  national  authority;  second,  that  its  powers  should  be  co-extensive  with 
those  of  the  legislative  department;  and  third,  that  it  ought  to  be  so  organized 
and  endowed  as  to  insure  all  the  purposes  of  its  establishment.  And  in  fur- 
therance of  these  principles  they  made  the  constitution  declare  ''that  the 
jiidicial  power  shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
constitution,  the  laws  of  the  United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority."  But  this  constitution  needed  legislation  to 
make  it  eflfective.  Hence  the  twenty-fifth  section  of  the  judiciary  act  of  1789 
prescribed  a  mode  whereby  parties  claiming  rights  under  the  constitution  or 
laws  of  the  United  States  could,  after  unsuccessfully  litigating  the  same 
through  the  state  courts,  have  the  judgments  or  decrees  of  the  state  courts 
against  them  re-examined  and  reversed  or  affirmed  by  the  supreme  court  of  the 
United  States. 

But  this  remedy  was  found  to  be  circuitous,  dilatory  and  expensive.  To 
obviate  which,  congress  passed  the  act  of  March  3,  1875,  entitled  ''  An  act  to 
determine  the  jurisdiction  of  the  circuit  court,"  etc.  This  act,  in  explicit 
terms,  confers  original  jurisdiction  concurrent  with  the  courts  of  the  several 
states  "on  the  circuit  courts  of  the  United  States  of  all  suits  of  a  civil  nature 
at  common  l&w  or  in  equit}',  where  the  matter  in  dispute  exceeds,  exclusive  of 
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costs,  the  sum  or  value  of  $500,  and  arising  under  the  constitution  or  laws  of 
the  United  States."  Parties,  therefore,  claiming  rights  under  the  federal  con- 
stitution or  laws  may,  since  the  act  of  1875,  pursue  the  remedy  given  by  the 
aforesaid  twenty-fifth  section,  or,  in  lieu  thereof,  bring  their  suit,  in  the  first 
instance,  in  the  federal  tribunals. 

§  1508.  A  sufficient  allegation  for  jurisdictional  purposes. 

But  they  must,  in  either  case,  show  by  proper  and  apt  averments,  enough  to 
maintain  the  federal  jurisdiction.  Does  the  plaintiff  do  this  in  this  case?  If 
he  does  we  are  bound  to  retain  and  try  the  cause.  Upon  this  point  the  plaint- 
iff, after  alleging  title,  etc.,  to  the  premises  sued  for,  says  that  he  acquired  his 
title  "  through  a  deed  of  the  United  States  executed  by  the  commissioner  of 
internal  revenue  with  the  approval  of  the  secretary  of  the  treasury,  by  virtue 
of  the  authority  conferred  by  the  act  of  the  8th  of  June,  1872,  and  acts 
amendatory  thereof,"  and  that  his  "  claim  of  title  arises  under  the  aforesaid 
acts  of  congress,"  and  that  "  the  validity  of  said  acts  of  congress,  and  his  title 
thereunder,  are  the  only  questions  in  controversy  "  in  this  case.  These  aver- 
ments, admitted  by  the  demurrer,  bring  the  case  within  the  purview  of  the  act 
of  1875,  and  clothe  the  court  with  jurisdiction  in  the  premises.  The  demur- 
rer will  therefore  be  disallowed  and  defendant  will  be  permitted  to  plead  ia 
bar.    The  district  judge  concurs. 

SAWYER  V.  PARISH  OF  CONCORDIA. 
(Circuit  Court  for  Louisiana:  12  Federal  Reporter,  754-760.    1882.) 

Opinion  by  Boabmaet,  D.  J. 

Statement  of  Facts. —  The  plaintiff,  a  lawyer  and  citizen  of  Louisiana,  suea 
the  parish  of  Concordia  for  $27,000,  claimed  to  be  due  to  him  because  of  cer- 
tain professional  services  rendered  the  defendant,  in  pursuance  of  a  conditional 
contract  of  date  December,  1872.  He  alleges  that  he  completed  his  part  of 
the  agreement  before  October,  A.  D.  1879,  and  that,  on  the  happening  of  the 
suspensive  condition,  his  contract  became  absolute  and  indefeasible;  that,  by 
operation  of  law,  his  contract  has  a  retroactive  effect,  and  takes  date  with  the 
agreement  —  December,  1872.  At  that  time  he  alleges  the  existence  of  two 
statutes  of  the  state  which  gave  him  remedies  for  the  legal  and  effectual  en- 
forcement of  his  contract,  to  wit,  the  act  No.  69,  A.  D.  1869,  and  section  2743, 
R.  S.  1870.  The  act.  No.  69,  provides  substantially  as  follows:  That  the  judge 
rendering  a  judgment  against  any  parish  shall  order  the  tax-assessing  officers 
of  the  defendant  parish  to  assess  a  special  tax,  in  amount  sufficient  to  pay  the 
judgment  creditor;  that  said  tax  shall  be  forthwith  collected  and  held  as  a 
special  fund  for  the  benefit  of  such  creditor,  and  shall  not  be  otherwise  diverted ; 
provided  there  are  no  other  funds  subject  to  such  judgment  in  the  parish  treas- 
ury. The  act,  or  section  2743,  authorized  the  parishes  in  the  state  to  levy  and 
collect  such  taxes  as  may  be  deemed  necessary  by  parish  authorities  to  defray 
the  expenses  of  the  local  government. 

Having  cited  these  two  acts,  he  alleges  that  act  No.  96,  A.  D.  1877,  repealed 
them.  This  act  limits  the  power  of  the  parish  so  that  not  more  than  ten  mills 
can  be  collected  for  any  purpose,  and  repeals  all  general  laws  authorizing  the 
levy  of  any  special  or  judgment  taxes.  In  addition  to  the  repealing  statutes, 
he  alleges  that  article  209  of  the  state  constitution  of  1879  limits  the  parish 
tax  to  one  per  centum  on  the  assessment,  and  that  the  sum  annually  collected 
in  the  parish  is  used  and  needed  for  the  alimentary  purposes  of  the  parochial 
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government,  and  will  furnish  nothing  with  which  to  pay  his  claims;  that  said 
parish  has  no  funds  on  hand,  and  no  property  subject  to  seizure.  He  allies 
that  the  powers  and  remedies  the  courts  of  the  state  had  and  would  have  exer- 
cised, under  act  No.  69  and  section  2743,  for  the  enforcement  of  the  obligation 
of  this  contract,  have  been  destroyed  and  taken  away  by  the  enactment  of  the 
subsequent  acts  and  article  of  the  state  oonstitution ;  that  these  acts,  No.  69 
and  section  2743,  now  repecUedy  entered  into  and  were  vital  elements  in  his  con- 
tract. That  the  state  has,  by  these  subsequent  repealing  laws,  impaired  the 
obligations  of  his  contract,. contrary  to  article  1,  section  10,  of  the  constitution 
of  the  United  States.  He  avers  that  his  suit  arises  under  the  oonstitution  of 
the  United  States.  Defendant  denies  the  jurisdiction  of  this  court.  His  motion 
is  now  under  consideration. 

He  urges  that  "plaintiff  and  defendant  are  citizens  of  the  same  state,  and 
that  plaintiff's  demand  and  alleged  contract,  if  any  exists,  can  be  enforced 
in  the  courts  of  the  state  of  Louisiana  under  act  No.  69,  A.  D.  1869;  that 
said  act,  and  remedy  therein  provided,  was  not  repealed  by  act  No.  96, 
1877,  nor  by  the  provisions  of  the  constitution  of  1879.  After  stating  so 
much  by  way  of  denying  jurisdiction,  he  adds  in  his  motion  that  "it  is  the 
well  settled  jurisprudence  of  the  state  that  these  repealing  acts  and  article  of 
the  constitution  do  not  affect  the  remedy  or  rights  of  parties  under  contracts 
entered  into,  as  plaintiff's  was,  before  the  passage  of  act  No.  96, 1877,  or  before 
the  constitution  of  1879."  To  sustain  the  suggestions  in  his  motion  he  cites  a 
number  of  cases  reported  in  the  Louisiana  Reports.  They  will  be  noticed  later- 
Defendant's  objection  to  this  court's  jurisdiction,  if  confined  to  the  suggestions 
in  his  motion,  is  very  limited;  and,  if  the  question  was  tried  on  an  admission 
of  all  he  says,  it  is  doubtful  if  any  circuit  court  would  refuse  jurisdiction  to  try 
plaintiff's  suit  since  the  passage  of  the  act  of  congress  of  March  3,  A.  D.  1875. 
He  denies  that  act  No.  69,  so  far  as  it  affects  the  legal  rights  of  the  plaintiff, 
claiming,  as  he  does,  under  a  contract,  has  been  repealed ;  that  the  state  courts, 
while  allowing  the  repealing  act  of  1877  to  fatally  affect  all  persons  not  claim- 
ing under  an  anterior  contract,  will  protect  plaintiff  from  any  loss  of  right  or 
remedy  in  consequence  of  the  repeal. 

§  1509.  Laws  in  force  at  the  time  of  a  contract  are  part  of  the  contract 

The  fact  of  the  repeal  cannot  be  denied.  The  act  No.  69  certainly  did  exist 
as  an  operative  law  in  A.  D.  1872,  and  it  is  equally  clear  that  act  No.  96,  of 
1877,  destroyed  the  remedies  and  powers  under  act  No.  69,  1869,  and  section 
2743  of  Eevised  Statutes.  The  act  No.  96, 1877,  limits  and  greatly  reduces  the 
per  centum  of  taxation  that  the  parish  of  Concordia  could  collect  when  plaint- 
iff entered  into  his  contract  with  defendant.  The  municipal  law  of  the  state 
which  binds  the  parties  to  perform  their  agreement  constitutes  the  obligation 
of  a  contract.  These  laws  existing  at  the  time  of  the  contract  must  govern  and 
control  the  contract  in  every  shape  in  which  it  is  intended  they  should  bear  on 
it,  whether  they  affect  the  validity  or  construction  of  the  contract. 

§  1 510.  Jurisdiction  ia  given  the  circuit  courts  in  all  oases  involving  federal 
questions  by  the  act  of  March  3,  1876. 

The  jurisdiction  ol  this  court  cannot  be  tested,  as  it  applies  to  this  case,  by 
the  jurisprudence  of  the  state  courts,  however  much  in  the  cases  cited  they 
may  have  sought  to  restrain  the  effect  of  the  state  statutes  enacted  subsequently 
to  the  date  of  plaintiff's  contract.  The  state  courts,  of  course,  have  ample 
power  to  try  this  case,  or  any  other  suits  involving  an  interpretation  of  their 
statutes  or  constitution,  and  before  the  act  of  March  3,  1875,  bad  original  juris- 

646 


CONSTITUTION  AND  LAWS  OF  THE  UNITED  STATEa  g  1611. 

diction  over  sach  cases  as  this,  to  the  exclusion  of  the  federal  courts.  It  is  now- 
conceded  that  that  act  is  constitutional,  and  that  congress  intended  under  its 
operation  to  extend  to  the  circuit  courts  of  the  United  States  all  the  judicial 
power  which  congress  could,  under  the  constitution,  confer  on  such  courts.  The 
act  enables  this  court  to  try,  concurrently  with  the  state  courts,  all  suits  of  a 
civil  nature  at  common  law  or  in  equity,  involving  over  $500,  "arising  under 
the  constitution  or  laws  of  the  United  States."  Before  the  passage  of  the  act 
of  1875  the  supreme  court  only  could,  under  its  appellate  power,  examine  and 
revise  the  decisions  of  the  highest  state  courts  when  they,  in  a  final  judgment, 
passed  on  a  *^  title,  right,  privilege  or  immunity  specially  set  up  or  claimed  by 
either  party  under  the  constitution  of  the  United  States." 

In  such  cases,  when  the  judgment  was  against  the  title,  right  or  privilege, 
the  cause  could  go  up  on  writ  of  error  to  the  supreme  court.  Now  it  is  no 
longer  necessary,  in  order  to  reach  the  federal  court,  that  a  suitor,  setting  up 
any  such  right  or  privilege,  should  begin  his  action  in  the  state  courts.  Such  a 
right,  privilege  or  immunity  makes  up  a  federal  question,  and  if  his  suit  in- 
volves such  a  question  he  may  begin  it  in  this  court.  The  act  of  March  3, 1875, 
made  some  radical  changes  in  the  practice  and  jurisdictional  powers  of  the  cir- 
cuit courts.  The  effect  and  extent  of  the  change  has  not  been  fully  realized, 
nor  has  the  act,  as  yet,  been  comprehensively  interpreted  by  the  supreme  court. 
One  of  the  objects  of  the  act,  obviously,  was  to  open  the  circuit  courts  to 
suitors  claiming  rigbts  under  the  federal  constitution  and  laws,  and  to  enable 
such  litigants  to  reach  the  courts  of  the  United  States  without  the  tedious  and 
oftentimes  difficult  process  of  an  appeal  on  writ  of  error  to  the  supreme  court. 
May  it  not  be  a  fact  that  all  suits  involving  a  federal  question,  which,  prior  to 
the  act  of  1875,  could  have  been  taken  up  on  writ  of  error  from  the  state  courts 
of  last  resort  to  the  supreme  court,  may  now  be  filed  and  tried  originally  in  the 
circuit  courts!  Certainly  the  counsel  favoring  this  motion  has  fallen  far  short 
in  his  estimate  of  the  changes  made  by  this  act  of  1875. 

§  1511.  Jurisdictiojh  depends  upon  the  cause  of  action.  If  this  contain  a 
federal  question^  the  court  has  jurisdiction  even  though  the  defense  may  make  the 
issues  only  "upon  other  questions  of  fact^  conceding  the  federal  question. 

It  must  be  admitted  as  true  that  plaintiff  entered  into  the  contract  as  alleged ; 
that  act  No.  69,  giving  him  certain  remedies,  and  section  2743,  R.  S.,  existed  at 
the  date  of  his  agreement;  that  the  act,  No.  96,  1877,  and  arMcle  209  of  state 
constitution,  repealed  the  two  statutes.  No.  69  and  section  2743.  The  motion 
to  the  jurisdiction  cannot  put  at  issue  these  facts  as  plaintiff  alleges  them.  The 
constitution  of  the  United  States  prohibits  the  impairment  of  the  obligation  of 
a  contract.  It  does  not,  in  such  a  way,  protect  the  obligation  of  an  ordinary 
debt.  If  his  cause  of  action  was  to  enforce  the  collection  of  an  account  or  an 
ordinary  debt,  then  the  allegation  that  certain  laws  affecting  his  remedy  had 
been  repealed  would  not  present  a  federal  question.  His  right  to  sue  in  this 
court  attaches  at  once  if  he  has  presented  such  a  question.  It  must  depend  on 
the  subject-matter  of  his  suit. 

In  Osbom  v.  Bank  of  United  States,  9  Wheat,  824,  the  court  says  the  right 
to  sue  *'  is  anterior  to  the  defense,  and  must  depend  on  the  state  of  things  when 
the  action  is  brought."  Can  his  right  to  sue  depend  on  anything  else?  If  the 
jurisdiction  depends  on  or  could  be  ousted  by  the  character  of  the  defense,  or 
was  limited  by  the  denials  in  defendant's  answer,  should  he  file  one,  or  by  the 
matter  or  facts  he  should  choose  to  put  at  issue,  then  it  is  apparent  that  the 
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ingenuity  of  counsel  would  have  much  to  do  with  confirming  or  denying  juris- 
diction. If  it  depended  on  the  jurisprudence  of  the  state  courts,  on  similar 
issues  to  those  involved  in  the  case  at  bar,  the  power  in  this  court  to  try  such 
cases  as  this  one  would  often  rest  on  the  opinions  of  the  state  judges.  In  this 
connection,  it  was  suggested  that  defendant's  answer,  when  filed,  might  admit 
the  execution  of  the  contract  agreement,  and  put  at  issue  only  the  question  of 
performance  on  Sawyer's  part.  Then,  on  this  limited  issue,  no  federal  question 
would  have  to  be  passed  on,  adversely  or  otherwise,  by  any  court  trying  the 
case.  This  suggestion  is  answered  in  case  of  Railroad  Co.  v.  Mississippi,  102 
U.  S.,  140,  and  in  a  number  of  cases  of  recent  date.  In  the  case  noted  the 
court  said,  speaking  of  the  matter  of  jurisdiction: 

"  It  is  not  sufficient  to  exclude  the  jurisdiction  of  the  judicial  power  of  the 
United  States  from  a  particular  case  that  it  involves  questions  which  do  not  at 
all  depend  on  the  constitution  or  laws  of  the  United  States,  but  when  a  ques- 
tion, to  which  the  judicial  power  is  extended  by  the  constitution,  forms  an  in- 
gredient of  the  original  cause,  it  is  within  the  power  of  congress  to  give  the 
circuit  court  jurisdiction,  although  other  questions  of  fact  may  be  involved 
in  it." 

In  Mayor  v.  Cooper,  6  Wall.,  253,  the  court,  discussing  the  same  qnestioD, 
said:  ^' Nor  is  it  any  objection  that  questions  are  involved  which  are  not  at 
all  of  a  federal  character.  If  one  of  the  latter  exists  —  if  there  be  a  single 
such  ingredient  in  the  mass  —  it  is  sufficient.  That  element  is  decisive  upon 
the  subject  of  jurisdiction." 

Chief  Justice  Waite,  in  the  case  of  Gold  Washing  &  Water  Co.  v.  Eeyes,  96 
U.  S.,  203,  said:  ^'The  suit  must,  at  least  in  part,  arise  out  of  a  controversy 
between  the  parties  in  regard  to  the  operation  and  effect  of  the  constitution  or 
laws  upon  the  facts  involved."  In  Osborn  v.  Bank,  9  Wheat.,  822  (Const., 
§§  2363-87),  it  is  said  the  case  arises  under  the  constitution  when  '^  the  title  or 
right  set  up  by  the  party  may  be  defeated  by  one  construction  of  the  constitu- 
tion or  laws  of  the  United  States,  or  sustained  by  the  opposite  construction." 

§  1512.  A  federal  qtiestion  arises  when  the  courts  m  pronouncing  jvdgmenty 
must  necessarily  construe  the  constitutional  provision  as  to  impairing  the  obliga- 
tion of  a  contract. 

It  is  clear  that  a  federal  question,  or  the  ingredient  of  one,  would  not  have 
to  be  passed  on  if  plaintiff  was  suing  on  an  obligation  growing  out  of  a  debt 
or  an  account.  But  he  sues  on  a  contract,  and  invokes  the  protection  of  the 
constitution ;  and  it  seems  that  no  exigible  judgment  could  be  given  in  his 
favor  on  any  of  the  issues  involved,  unless  the  court  pronouncing  judgment 
should  construe,  one  way  or  another,  the  article  of  the  constitution  prohibiting 
the  impairment  of  the  obligation  of  a  contract.  The  repealing  acts  and  article 
of  the  state  constitution  which  have  impaired  his  reu^ies  must  be  annulled 
and  put  at  naught,  so  far  as  they  affect  anterior  contracts,  before  any  exigible 
judgment  can  be  given  to  plaintiff.  The  original  cause  of  action  consists  of  a 
demand  for  the  enforcement  of  the  contract,  and  of  a  demand  for  and  exigible 
judgment  for  the  money  due  him.  The  ^^  title  or  right  he  sets  up  for  such  a 
judgment  cannot"  be  passed  on  without  recognizing  an  existing  *' controversy 
between  the  parties  in  regard  to  the  operation  and  effect  of  the  constitution  or 
laws  upon  the  facts  involved."  Unless  an  exigible  judgment  can  be  obtained, 
his  suit  in  the  state  court  would  be  an  idle  formula  and  a  vain  ceremony.  Ex- 
ecution is  the  very  life  of  a  judgment;  and  now,  under  the  act  of  1875,  he  has  a 
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right  to  go  into  a  court  that  has  the  power  to  give  him  an  exigible  jadgment 
on  all  parts  of  his  claim,  if  well  founded. 

The  Louisiana  cases  cited  by  defendant's  counsel  show  the  existence  of  a  dis- 
tinctive constitutional  question  in  this  case.  In  the  case  of  Folsom  v.  City  of 
New  Orleans,  32  La.  Ann.,  714,  the  court  said,  speaking  of  the  repealing  act, 
No.  96,  1S77,  and  of  the  effect  of  article  209,  state  constitution,  that  <*  no  court 
has  the  right  to  question  the  validity  of  any  article  of  a  state  constitution, 
except  on  the  ground  that  it  violates  the  constitution  of  the  United  States." 

In  the  other  cases  the  same  principle  was  announced,  and  in  all  the  cases 
the  court  held  that  act  No.  69  was  repealed,  and  that  act  No.  96,  1877,  and 
article  209,  would  be  valid  against  everybody  but  for  the  restraining  effect 
which  this  construction  of  the  paramount  law  exercised  upon  the  validity  of 
the  act  No.  69,  and  article  209.  In  all  the  cases  cited  it  is  apparent  that  the 
state  court  was  constrained  to  recognize  the  existence  of  a  constitutional  ques- 
tion, and  to  give  judgment  accordingly.  In  all  of  these  suits,  where  a  contract 
was  established,  the  courts  protected  the  claimants  on  the  ground  that,  in  their 
opinion,  the  statute  of  1877  and  article  209  of  state  constitution  violate  the 
constitution  of  the  United  States.  Plaintiff  can,  if  he  chooses,  institute  his 
suit  in  the  state  court,  and  all  the  elements  of  the  cause  of  action,  if  well 
founded,  could  be  sustained  by  an  exigible  judgment;  but  it  is  equally  as  clear  to 
me  that  no  exigible  judgment  could,  in  any  court,  state  or  federal,  be  given  to 
bim,  unless  the  laws  of  which  he  complains  as  affecting  his  remedy  are  declared 
void,  as  against  him,  because  of  their  repugnancy  to  the  constitution  of  the 
United  States.  I  think  the  jurisdiction  of  this  court  covers  the  subject-matter 
of  his  suit.    Motion  overruled. 

STANLEY  V.  BOARD  OP  SUPERVISORS  OP  ALBANY  COUNTY. 
(Ciroait  Court  for  New  York:  19  Blatchford,  147,  148.     1881.) 

§  1 513.  A  suit  to  enforce  a  right  given  by  congress  in  regard  to  taxation  of 
hank  shares  is  a  suit  arising  under  the  laws  of  the  United  States^  and  is  vnthin 
the  jurisdiction  of  the  circuit  court 

Opinion  by  Wallace,  J. 

The  court  has  jurisdiction  of  this  action,  notwithstanding  the  plaintifTs 
assignors  are  citizens  of  this  state,  because  this  is  a  suit  arising  '^  under  the  laws 
of  the  United  States,"  within  the  meaning  of  the  act  of  congress  of  March  3, 
1875  (18  U.  8.  Stat,  at  Large,  470),  respecting  the  jurisdiction  of  circuit  courts. 
The  action  is  to  enforce  a  right  conferred  upon  the  plaintiff  and  his  assignors 
by  section  5219  of  the  Eevised  Statutes  of  the  United  States,  regarding  the 
taxation  of  property  in  the  shares  of  national  banking  associations.  As  was 
said  by  Chief  Justice  Marshall,  a  case  '^  may  truly  be  said  to  arise  under  the 
constitution  or  a  law  of  the  United  States  whenever  its  correct  decision  depends 
on  the  construction  of  either"  (Cohens  v.  Virginia,  6  Wheat.,  379;  §§  734-45, 
supra\  or  where  the  title  or  right  set  up  by  the  party  may  be  defeated  by  one 
construction  of  the  constitution  or  law  of  the  United  States,  and  sustained  by 
the  opposite  construction.  Osborn  v.  Bank  of  United  States,  9  Wheat.,  822 
(Const.,  §§  2363-87).  The  right  of  the  plaintiff  depends  upon  the  construction 
of  section  5219.  If  that  section  is  meant  to  interdict  such  an  assessment  as 
that  of  which  the  plaintiff  complains,  his  right  is  sustained  by  a  construction 
to  such  effect,  and  will  be  defeated  by  the  opposite  construction. 
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§  1514«  The  entire  judicial  power ^  in  oases  %mder  the  constitution  or  laws  of 
the  United  States^  is  intended  to  he  conferred  by  act  of  March  3^  1876. 

The  act  of  1875  employs  the  identical  phraseology  by  whioh  the  ooDstitation 
defines  the  grant  of  jadicial  power  which  congress  may  confer  upon  the  inferior 
federal  courts,  and,  I  cannot  doubt,  is  intended  to  confer  the  grant  to  the  fall 
extent  authorized  by  the  constitution.    Judgment  is  ordered  for  the  plaintiff. 

SEYMOUR  V.  PHILLIPS  &  COLBY  COBfPANY. 

(Circuit  Court  for  lUinois:  7  BisseU,  460-465.    1877.) 

Statekbnt  of  Facts. —  Action  on  a  supersedeas  bond,  in  the  coart  in  wiiich 
the  bond  was  given.  There  was  a  jdea  to  the  jurisdiction  on  the  ground  that 
all  the  parties  were  citizens  of  the  same  state. 

Opinion  by  Drukhond,  J. 

The  question  is,  whether,  in  consequence  merely  of  the  suit  being  upon  a 
bond  given  under  the  circumstances  mentioned,  this  court  has  jurisdiction  of 
the  case  independent  of  the  citizenship  of  the  parties;  and  I  am  inclined  to 
think  that  it  has. 

§  1 51 5«  The  circuit  court  has  jurisdiction  of  a  suit  upon  a  supersedeas  bond 
ffiven  in  thcU  courts  as  arising  under  the  United  States  law  under  which  the 
bond  was  given. 

So  far  as  I  have  been  able  to  investigate  the  subject,  I  am  of  opinion  that 
this  court  has  jurisdiction,  on  account  of  the  nature  of  the  controversy.  I 
leave  out  of  view  one  very  strong  aspect  of  the  case,  which  was  presented  by 
the  counsel  for  the  plaintiffs,  namely:  that  growing  out  of  the  fact  that  this 
may,  in  one  sense,  be  said  to  be  an  incident  of  the  original  suit  —  something 
inseparably  connected  with  it, —  and  that  owing  to  that  circumstance  alone,  in- 
dependently of  the  nature  of  the  controversy,  the  court  might  have  jurisdic- 
tion precisely  as  it  would  of  a  bill  filed  (connected  with  a  judgment  at  law)  ou 
the  equity  side  of  the  court,  of  which,  as  is  well  known,  the  court  has  juris- 
diction, irrespective  of  the  citizenship  of  the  parties.  Waiving  that  view  of 
the  case  at  present,  I  think  the  nature  of  the  controversy  is  such  as  to  give  the 
court  jurisdiction. 

Section  1000  of  the  Revised  Statutes  of  the  United  States,  which  re-enacts 
a  provision  of  the  act  of  1789,  declares  that  when  a  judge  signs  a  citation  on 
any  writ  of  error,  "  he  shall  take  good  and  suflBcient  security  that  the  plaintiff 
in  error  or  the  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and,  if  he 
fail  to  make  his  plea  good,  shall  answer  all  damages  and  costs,  where  a  writ  is 
a  supersedeas^  and  stays  execution ;  of  all  costs  only  where  it  is  not  a  supersedeas^ 
as  aforesaid."  This  does  not  prescribe  the  particular  form  of  the  security.  In 
practice,  the  security  has  uniformly  been,  under  this  statute,  a  bond  given  by 
the  party  in  the  usual  form,  and  because  it  is  such  a  bond,  the  defendants  con- 
tend that  the  obligations  growing  out  of  the  bond  are  of  a  common  law  char- 
acter, and  really  give  rise  to  no  question  under  the  laws  of  the  United  States. 
But  it  is  clear  that  in  one  sense  the  obligation  must  be  determined  by  the  law 
of  the  United  States,  namely,  this  statute — "If  he  fail  to  make  his  plea  good 
he  shall  answer  all  damages  and  costs."  Now  what  are  those  damages  and 
costs  must  be  determined  by  a  construction  to  be  given  to  this  statute,  because 
it  is  this  statute  which  constitutes  the  measure  of  damages,  and  is  the  law  gov- 
erning the  rights  of  the  parties.     Section  1007  of  the  Revised  Statutes  is  sub- 
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stAotially  the  same  as  the  act  of  1789,  amended  by  the  act  of  the  18th  of 
February,  1875,  after  the  passage  of  the  law  authorizing  an  extension  of  time 
to  sixty  days,  to  give  the  bond. 

§  1516.  A  ride  established  by  the  United  States  supreme  court,  in  pursuance 
of  lawy  becomes,  to  all  inte^Us  and  purposes,  of  the  same  (ffect  as  the  law  itself. 

What  is  the  law  upon  the  subject  can  be  further  ascertained  by  referring  to 
rule  !No.  29,  adopted  by  the  supreme  court  of  the  United  States.  A  rule  estab- 
lished by  the  supreme  court  of  the  United  States,  in  pursuance  of  law,  becomes, 
to  all  intents  and  purposes,  of  the  same  effect  as  the  law  itself,  and  where  the 
court  prescribes  a  rule  as  to  the  kind  of  indemnity  that  shall  be  given,  then  it 
becomes  a  rule  under  the  law,  and,  substantially,  a  law  of  the  United  States. 
Kow  this  was  a  supersedeas  bond,  and  the  rule  is  this:  ^^Supersedeas  bonds  in 
the  circuit  courts  must  t>e  taken  with  good  and  sufficient  security,  that  the 
plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs  if  be  fail  to  make  his  plea  good.  Such  in- 
demnity, where  the  judgment  or  decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay  and  costs  and  interest  ton  the  appeal,"  etc* 
Whatever  questions  there  are  must  arise  under  the  law  and  under  this  rule. 
Whenever  any  question  comes  up  in  a  controversy  between  parties  upon  a  bond 
thus  given,  what  court  is  to  decide  it;  —  what  was  the  intention  of  the  law  in 
relation  to  the  determination  of  that  controversy?  Is  it  not  manifest,  that  if 
it  be  true  that  a  state  court  may  have  jurisdiction  of  the  case,  it  is  only  con- 
current with  the  jurisdiction  of  the  federal  court,  and  that  the  federal  court  is 
peculiarly  the  tribunal  that  ought  to  decide  all  such  questions,  because  they  are 
questions  that  arise  uhder  the  acts  of  congress,  or  under  rules  of  court  passed 
in  pursuance  of  acts  of  congress;  and  is  it  not  also  manifest  that  if  a  state 
court  took  jurisdiction  of  such  a  controversy,  that  it  might  ultimately,  under 
the  law  or  under  the  rule,  be  carried  to  the  supreme  court  of  the  United  States? 
And  that  position  was  not  seriously  controverted  in  the  argument.  If  that  is 
so,  how  can  the  court  say,  upon  the  declaration  of  the  bond,  that  there  may 
not  necessarily  arise  some  question  which  is  not  a  mere  common  law  question, 
but  may  become  a  question  under  the  statutes  or  under  the  rule;  and  must  it 
affirmatively  appear,  before  the  court  can  take  jurisdiction  of  the  case,  that 
there  will  be  necessarily  a  question  arising  under  the  statutes  or  under  the  rule? 

§  1517.  From  ihefacA  tha/t  a  bond  was  given  under  an  act  of  congress^  it  does 
not  necessarily  follow  that  the  circuit  court  has  jurisdiction,  if  it  appear  thxU  no 
question  does  arise  under  the  act. 

It  was  said,  and  perhaps  that  constituted  the  strongest  argument  on  the  part 
of  the  defense  in  presenting  the  demurrer,  that  it  did  not  follow,  because  there 
was  a  contract  made  under  an  act  of  congress,  or  a  bond  given,  that  therefore 
the  federal  court  could  necessarily  take  jurisdiction  of  the  case.  Perhaps  that 
is  so.  The  case  of  Wilson  v,  Sandford,  10  How.,  99  (Appeals,  §  602),  was  a 
case  where  there  was  a  contract  made  growing  out  of  a  patent  right,  and  the 
court  held,  where  the  question  was  whether  or  not  the  supreme  court  of  the 
United  States  had  appellate  jurisdiction  in  the  case,  that  it  had  not,  because 
it  affirmatively  appeared  that  there  was  no  question  arising  under  the  patent 
law;  that  it  was  simply  a  contract  made  in  relation  to  a  patent  right,  all  ques- 
tions connected  with  which  were  to  be  determined  independently  of  the  statute 
upon  the  subject  of  patents. 

Now,  if  it  affirmatively  appeared  in  this  case  that  it  was  so;  if,  in  other 
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words,  it  did  appear  that  there  was  no  question  arising  in  this  case,  either  under 
the  act  of  congress  or  ander  the  rule  of  the  coart,  then  it  might  be  brought 
within  this  decision;  but  it  is  manifest  that,  if  the  question  bad  been  in  rela- 
tion to  the  validity  of  the  assignment  of  a  patent  right,  then  it  would  necessa- 
rily come  within  the  jurisdiction  of  the  federal  court,  because  it  would  be  a 
question  arising  under  an  act  of  congress  covering  patent  rights,  and  I  appre- 
hend that  the  supreme  court  in  this  case  does  not  intend  to  intimate  that  if 
such  a  question  had  come  up  on  the  validity  of  an  assignment,  as  authorized 
by  an  act  of  congress,  that  the  court  would  not  have  had  appellate  jurisdiction 
of  the  case,  although  the  amount  in  controversy  might  not  have  been  $2,000  — 
the  supreme  court  of  the  United  States  having  jurisdiction  independently  of 
the  amount  in  controversy  in  patent  cases. 

The  first  section  of  the  act  of  the  3d  of  March,  1875,  which  we  have  had 
occasion  so  often  to  examine  since  it  was  passed,  declares  that  '*  circuit  courts 
of  the  United  States  shall  have  original  cognizance,  concurrently  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
$500,  and  arising  under  the  constitution  or  laws  of  the  United  States."  INTow, 
is  this  not  a  matter  in  dispute  arising  under  the  laws  of  the  United  States,  aa 
it  is  presented  upon  the  face  of  the  pleadings?  It  is  an  indemnity  given  in 
pursuance  of  a  law  of  the  United  States;  the  measure  of  the  liability  of  the 
party,  and  the  rights  both  of  the  plaintiffs  and  the  defendants,  depend  upon  a 
law  of  the  United  States  and  a  rule  of  the  supreme  court  of  the  United  States. 
It  is  impossible  to  take  a  step  in  the  progress  of  the  cause  in  order  to  deter- 
mine the  rights  of  the  parties,  without  looking  at  the  law  and  the  rule  as  the 
guide  of  the  court,  and  controlling  its  judgment  in  the  determination  of  the 
case.  From  the  best  consideration  that  I  have  been  able  to  give  this  case, 
therefore,  I  think  that  the  court  has  jurisdiction.  It  is  a  little  singular  that  no 
case  precisely  in  this  form  has  been  reported. 

§  1518.  A  suit  on  a  supersedeas  bond  is  in  one  sense  an  incident  of  the  orig- 
inal suit. 

The  argument  ab  inconvenienti  is  not  without  weight  in  determining  this 
question.  It  is  a  controversy  springing  out  of  a  suit  already  determined  in  the 
federal  court.  It  is  in  one  sense  an  offshoot  of  that  suit.  It  would  seem  upon 
principle  that  this  is  the  proper  forum  to  settle  all  controversies  growing  out 
of  that  suit.  If  it  were  a  question  connected  with  an  execution,  and  a  bill 
had  been  filed,  as  already  stated,  this  court  would  be  the  proper  forum  to  de- 
termine any  such  controversy.  This  is  a  bond  growing  out  of  that  suit;  it 
would  seem  that  this  is  the  proper  forum  to  settle  all  controversies  connected 
with  the  execution  of  the  bond  and  the  rights  of  the  parties,  particularly  as  to 
the  liabilities  of  the  obligors  to  the  bond ;  so  that,  conceding  that  it  may  in 
one  sense  be  considered  a  new  question,  I  feel  inclined  to  establish  a  precedent 
that  the  federal  court  is  the  proper  forum  to  settle  the  rights  of  the  parties. 

The  demurrer,  therefore,  to  the  plea  in  abatement  will  be  sustained,  reserving 
the  right  to  the  defendants  to  move  in  arrest  of  judgment. 

DOWELL  V.  GRISWOLD. 
(Circuit  Court  for  Oregon:  6  Sawyer,  89-44.    1877.) 

Opinion  by  Deady,  J. 

Statement  op  Facts. —  This  action  was  commenced  on  October  1,  1877,  to 
recover  from  the  defendant  the  sum  of  $2,081.32,  as  money  had  and  received 
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by  him  to  the  use  of  the  plaintiff.  The  complaint  alleges  that  the  plaintiff  is  a 
citizen  of  Oregon,  and  the  defendant  of  New  York. 

The  cause  of  action  appears  to  have  arisen  as  follows:  The  United  States 
being  indebted  to  sundry  persons  for  services  and  supplies  furnished  to  the 
expedition  of  1854  to  aid  the  emigrants  on  the  southern  route  to  Oregon  and 
in  the  Oregon  Indian  war  of  1855-6,  employed  the  plaintiff  to  collect  the  same, 
giving  him  a  power  of  attorney  for  that  purpose,  and  agreeing  that  he  should 
have  a  certain  portion  of  whatever  he  might  obtain  upon  such  claims  in  full 
satisfaction  of  his  services  and  expenses  on  that  account.  In  pursuance  of  such 
authority  and  agreement,  the  plaintiff  performed  valuable  services  in  that 
behalf,  and  did  all  that  was  necessary  to  secure  the  allowance  and  payment  of 
such  claims,  when  the  defendant  with  full  knowledge  of  the  facts  fraudulently 
purchased  said  claims  of  said  persons,  and  conspired  with  certain  officers  of  the 
treasury  department  to  prevent  said  plaintiff  from  obtaining  payment  of  the 
same,  and  thereby  was  enabled  to  and  did  collect  them  himself,  and  recovered 
and  retained  that  portion  belonging  to  the  plaintiff  as  compensation  for  his 
services  and  expenses  as  aforesaid.  The  defendant  pleaded  in  abatement  that 
he  is  not  a  citizen  of  New  York,  but  is,  and  prior  to  this  action  was,  a  citizen 
of  Oregon.  The  plaintiff  demurred  to  the  plea,  and  assigned  as  cause  of 
demurrer:  1.  That  the  plea  does  not  state  facts  sufficient  to  constitute  a 
defense.  2.  "That  the  plea,  if  true,  would  not  oust  the  court  from  jurisdiction 
in  this  action,  as  the  complaint  avers  other  complete  jurisdictional  facts." 

The  ^^ other  complete  jurisdictional  facts"  is  an  allegation  in  the  complaint 
that  the  cause  of  action  arises  under  the  laws  of  the  United  States,  and  neces- 
sarily involves  the  construction  of  two  certain  acts  of  congress  therein  named, 
to  wit,  the  act  of  July  17,  1854  (10  Stat,  807),  providing  for  the  payment  of 
the  expenses  of  the  Rogue  river  Indian  war  of  1853,  and  the  act  of  February 
2,  1871  (16  Stat,  401),  providing,  among  other  things,  for  the  payment  of  the 
expedition  aforesaid  to  aid  the  emigrants. 

§  1519.  An  allegation  thai  the  cause  of  axstion  involves  the  construction  of  acts 
of  congress  is  a  condition  of  law.  It  should  show  how  it  involves  such  oon- 
struction. 

Assuming  that  "complete"  facts  are  only  facts,  the  question  made  by  the 
demurrer  is,  whether  or  not  this  action  arises  under  a  law  of  the  United  States. 
The  constitution  (article  3,  section  2)  provides  that  "  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  in  law  and  equity  arising  under  this  con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or  which  ^hiU  be 
made,  under  their  authority."  By  the  act  of  March  3,  1875  (18  Stat,  470),  this 
judicial  power  was  first  fully  vested  in  the  circuit  courts  in  a^l  cases  of  original 
cognizance  where  the  matter  in  dispute  exceeds  the  value  of  $500.  The  allega- 
tion in  the  complaint  that  the  cause  of  action  arises  under  the  laws  of  the 
United  States,  and  necessarily  involves  the  construction  of  certain  acts  of  con- 
gress, is  only  a  conclusion  of  law.  Unless  the  facts  stated  show  how  it  arises 
under  such  laws,  the  allegation  is  insufficient  to  confer  jurisdiction  by  reason  of 
the  character  of  the  cause  without  reference  to  that  of  the  parties. 

Upon  the  facts  stated  it  cannot  be  said  that  this  action  arises  under  either  of 
the  acts  of  congress  mentioned  in  the  complaint,  and  no  other  has  been 
suggested  out  of  which  it  could  arise.  The  indebtedness  on  the  part  of  the 
United  States  to  the  several  persons  for  whom  the  plaintiff  was  acting  as  agent 
may  be  said  to  have  arisen  out  of  these  acts.  By  them  the  United  States 
recognized  and  assumed  the  payment  of  their  several  claims,  or  so  much  thereof 
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as  might  be  found  "just  and  equitable."  But  the  liability  of  the  defendant  in 
this  action  grows  out  of  bis  alleged  misconduct  in  obtaining  for  himself  from 
the  United  States,  contrary  to  equity  and  good  conscience,  the  portion  of  sach 
indebtedness  which  belonged  to  the  plaintilBf  as  a  compensation  for  his  services 
and  expenses  rendered  and  incurred  in  and  about  the  same;  or,  as  was  said  by 
this  court  in  Do  well  v.  Griswold,  April  1,  1877  [5  Saw.,  93] :  "Griswold's 
liability  arises  out  of  his  own  conduct  —  the  obtaining  this  money  from  the 
United  States^  upon  which  the  plaintiff  had  a  lien,  if  not  by  fraud,  at  least 
wrongfully  and  with  notice  of  the  facts." 

§  1530,  Quaare:   What  is  a  case  arising  under  the  constittUion  and  latos. 

This  act  is  of  recent  date,  and  no  case  has  been  cited  giving  construction  to 
its  language,  *'  arising  under  the  constitution  or  laws  of  the  United  States." 
But  similar  language  contained  in  the  patent  act  of  July  4,  1836,  has  been  re> 
peatedly  held  not  to  confer  jurisdiction  of  suits  between  patentees  and  third 
persons  growing  out  of  the  dealings  and  contracts  of  the  parties  thereto,  with 
reference  to  the  subject  of  the  patent.  Section  17  of  that  act  (5  Stat,  134) 
provided:  ^That  all  actions,  etc.,  arising  under  any  law  of  the  United  States 
granting  or  confirming  to  inventors  the  exclusive  right  to  their  inventions  or 
discoveries,  shall  be  originally  cognizable,  as  well  in  equity  as  at  law,  by  the 
circuit  courts  of  the  United  States,"  etc. 

In  Wilson  v.  Sandford,  10  How.,  100  (Appeals,  §  602),  it  wm  held  by  the 
supreme  court  that  a  suit  to  set  aside  a  contract  for  the  use  of  a  patent  — 
Wood  worth's  planing  machine — and  to  obtain  an  injunction  against  the  future 
use  of  the  same,  because  the  contract  was  forfeited  by  the  refusal  of  the  de- 
fendant to  comply  with  its  conditions,  did  not  arise  under  this  act,  but  oat  of 
the  contract  of  the  parties  concerning  the  subject  of  the  patent.  To  the  same 
effect  is  Goodyear  v.  The  India  Rubber  Co.,  4  Blatch.,  63  (§§  1539-40,  infra); 
Kesmith  v.  Calvert,  1  Woodb.  &  M.,  37,  and  Blanchard  tK  Spragae,  1  Cliff., 


But  it  is  also  alleged  as  a  ground  of  jurisdiction  that  the  trial  of  this  action 
will  "  necessarily  involve  "  the  construction  of  the  acts  of  congress  aforesaid. 
Whether  this  is  so  or  not  at  this  stage  of  the  proceedings  cannot  be  told.  But  in 
my  judgment  an  action  cannot  be  said  to  arise  under  a  law  of  the  United 
States  simply  because  its  construction  in  some  respect  is  or  may  be  incidentally 
involved  in  the  trial  of  it. 

For  instance :  In  an  action  between  citizens  of  the  same  state  upon  any  ordi- 
nary contract,  a  transcript  of  the  record  of  the  judgment  of  a  sister  state  may 
be  offered  in  evidence  to  prove  that  the  matter  is  res  judicata^  and  thereupon 
the  question  may  arise  whether  the  same  is  authenticated  in  the  manner  pre- 
scribed by  the  law  of  the  United  States  on  that  subject.  1  Stat.,  122;  sec.  905, 
E.  S.  The  determination  of  this  question  necessarily  involves  the  construction 
of  the  national  law.  But  it  can  hardly  be  contended  that  under  the  act  of  1875, 
supra^  whenever  such  a  question  is  liable  to  arise  in  any  action,  it  may,  there- 
fore, be  brought  in  the  circuit  court  of  the  United  States,  without  reference  to 
the  character  of  the  parties,  as  a  case  arising  under  the  laws  of  the  United 
States.  Such  a  case  does  not  arise  under  a  law  of  the  United  States,  but  the 
contract  of  the  parties  and  the  general  principles  and  rules  of  law  applicable  to 
such  transactions.  The  supposed  question  arising  in  the  course  of  the  trial 
under  the  United  States  law  is  only  incidental,  and,  at  most,  contingent  upon 
circumstances  which  do  not  lie  at  the  bottom  of  or  affect  the  real  merits  of  the 
case. 
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Of  course  the  jadicial  power  of  the  United  States  extends  to  such  questions, 
bot  it  would  appear  that  the  only  mode  jet  provided  for  its  exeroise  is  by  an 
appeal  to  the  supreme  court  from  the  final  judgment  of  the  state  court,  as  pro- 
vided in  section  25  of  the  old  judiciary  act.  Sec.  709,  R.  S.  Indeed  it  is  not 
apparent  how  else  it  could  be  exeroi&ed  than  upon  appeal,  as  in  many,  if  not 
most,  of  such  cases,  it  is  impossible,  or  at  least  very  inconvenient,  to  foresee 
and  determine  in  advance  whether  any  such  qaestion  will  arise  or  not. 

1  know  that  in  Cohens  v.  Virginia,  6  Wheat.,  378  (§§  734r-45,  aupra\  the 
supreme  court,  in  construing  the  language  of  the  constitution  defining  the 
judicial  power  of  the  United  States,  ruled  that  a  case  ^^  may  truly  be  said  to 
arise  under  the  constitution  or  law  of  the  United  States  whenever  its  correct 
decision  depends  upon  the  correct  construction  of  either;"  and  that  upon  this 
authority,  which  has  never  been  shaken,  a  case  which  involves  a  question  de- 
pending for  its  solution  upon  the  proper  construction  of  a  law  of  the  United 
States  is  a  case  arising  under  such  law,  and  therefore  within  the  judicial  power 
of  the  national  government. 

§  1521.  SemUe^  that  under  the  act  of  March  S^  1876^  a  oaee  does  not  arise 
under  an  act  of  congress  unless  the  right  of  the  party  has  its  origin  in  that  act. 

But  the  court  was  construing  this  language  with  reference  to  the  extent  of 
the  grant  of  such  power  and  its  appellate  jurisdiction  under  section  25,  supra^ 
which  expressly  includes  a  case  where,  upon  a  trial  in  a  state  court,  a  question 
arises  under  a  law  of  the  United  States,  and  is  decided  adversely  to  the  plaint- 
iff in  error.  The  jurisdiction  conferred  upon  this  court  by  the  act  of  1875, 
suprck^  in  cases  arising  under  a  law  of  the  United  States,  is,  however,  original 
and  not  appellate.  A  case  does  not  arise  under  such  a  law  within  the  scope  of 
that  jurisdiction,  unless  the  very  right  of  the  .party  springs  out  of  or  has  its 
origin  in  such  law.  As  was  said  by  the  supreme  court  in  the  case  of  Osborn 
V.  United  States  Bank,  9  Wheat.,  824  (Const.,  §§  2363-87):  "The  questions 
which  the  case  involves  must  determine  its  character,  whether  these  questions 
be  made  in  the  cause  or  not.'^ 

As  the  law  stands,  if  in  the  progress  of  any  case  it  appears  that  the  right  of 
either  party  or  the  mode  of  establishing  or  enforcing  it  incidentally  touches 
upon  or  is  upheld  or  limited  by  a  law  of  the  United  States,  so  far  and  thence- 
forth it  becomes  a  case  arising  under  such  law,  and  therefore  fails  within  the 
purview  of  the  judicial  power  of  the  United  States.  How  this  power  is  to  be 
exercised  in  such  a  case  is  a  question  for  congress.  Doubtless  it  may  provide 
that  it  shall  be  exercised  by  the  circuit  courts  on  appeal  from  the  final  judg- 
ment of  the  state  court,  or  that  the  action  may  be  commenced  in  or  removed 
to  such  courts  upon  a  showing  that  a  question  arising  under  a  law  of  the  United 
States,  and  necessary  to  its  determination,  is  involved  therein.  Osborn  n.  U. 
a  Bank,  9  Wheat.,  738  (Const.,  §§  2363-87);  Story  on  Con.,  sec.  1648;  The 
Federalist,  No.  82. 

But  as  at  present  advised,  it  appears  to  me  in  the  light  of  the  ruling  in  Wil- 
son V.  Sandford,  supra^  that  no  provision  has  yet  been  made  for  the  exercise  of 
the  judicial  power  of  the  United  States  in  such  a  case  by  an  original  proceed- 
ing in  the  circuit  court  It  does  not  appear,  from  the  statement  of  the  plaint- 
ifTs  case,  how  his  right  arises  under  a  law  of  the  United  States,  or  that  even 
any  question  under  such  law  will  arise  m  the  progress  of  the  trial.  Demurrer 
overruled. 

At  the  same  time  that  the  demurrer  was  submitted,  the  issue  of  fact  made 
by  the  plea  in  abatement  was  submitted  to  the  court  for  trial  without  the 


§g  1522-1582.     COURTS.— JURISDICTION  OF  THE  CIRCUIT  COURT. 

intervention  of  a  jury.  Upon  the  evidence,  I  find  that  the  plea  is  trne,  and 
that  the  defendant  at  the  oommenoement  of  this  action  was  a  citizen  of 
Oregon. 

§  1522.  Conferred  only  by  act  of  congrress. —  The  circuit  court  of  the  United  States  ha^ 
only  Buch  portion  of  the  jurisdiction  given  bj  the  constitution  to  the  federal  courts  as  con 
gress  by  its  statutes  has  conferred  upon  it.  United  States  v.  New  Bedford  Bridge,  1  Woodb 
ft  M.,  437. 

^  1528.  Seizures  under  rerenne  laws.—  Federal  courts  have  exclusive  jurisdiction  of  seiz- 
ures under  revenue  laws,  whether  made  on  land  or  water.    Slocum  v,  Mayberry,  2  Wheat.,  9. 

§  1524.  Bridge  over  navigable  waters.—  The  United  States  circuit  court  has  jurisdiction  of 
a  suit  brought  to  enjoin  the  construction  of  a  bridge  over  navigable  waters,  only  so  far  as  to 
see  that  such  construction  is  not  in  violation  of  any  act  of  congress  or  law  of  the  United 
States.    Miller  v.  New  York,  18  Blatch.,  470. 

g  1525.  The  act  of  incorporation  of  the  Bank  of  the  United  States,  giving  it  authority  to 
sue  in  the  circuit  court  of  the  United  States,  is  constitutional ;  and  a  suit  by  the  bank  is  one 
arising  under  a  law  of  the  United  States.  Osborn  v.  Bank  of  United  States,  9  Wheat,  818 
(Const.,  §§2868-87). 

g  152a.  state  law  impairing  obligation  of  eontracts.—  Where  a  state  has  granted  a  charter 
to  a  lottery  company,  and  subsequently  enacts  a  law  which  impairs  the  obligation  of  its  con- 
tract entered  into  under  tlie  charter,  this  constitutes  a  question  arising  under  the  constitution 
of  the  United  States,  and  the  circuit  court  of  the  United  States  has  jurisdiction  of  a  case  in- 
volving such  a  question,  under  the  act  of  March  8,  1875.  State  Lottery  Co.  v,  Fitzpatrick,  8 
Woods,  289. 

g  1527.  Condemning  land  for  federal  building.— An  act  of  congress  which  authorises  and 
directs  the  secretary  of  the  treasury  to  purchase  a  site  for  a  building  to  be  used  as  a  post- 
office,  court-house,  etc,  is  an  exercise  of  the  right  of  eminent  domain  by  the  United  States. 
As  this  right  is  a  common  law  right,  and  as  a  proceeding  to  enforce  it  is  a  suit  at  law,  the 
circuit  court  of  the  United  States  has  jurisdiction  of  the  case,  under  the  provision  of  the 
judiciary  act  of  1789,  giving  the  circuit  court  jurisdiction  when  the  United  States,  or  any 
officer  thereof  suing  under  the  authority  of  any  act  of  congress,  are  plaintiifs.  Kohl  v.  United 
States,  1  Otto,  871. 

g  1528.  The  question  whether  an  aet  of  the  Distriet  of  Columbia  is  nltra  vires  is  a  ques- 
tion arising  under  the  laws  of  the  United  States.    Hay  v.  Railroad  Co.,  4  Hughes,  881  (§g  280- 


g  1529.  Writs  of  error  and  certiorari  to  state  courts.- Suit  was  brought  by  the  state  of 
Illinois,  in  a  state  court,  against  a  railroad  corporation  to  enforce  a  penalty,  for  the  violation 
of  a  state  statute  against  discriminating  rates.  The  railroad  sued  out  a  writ  of  certiorari  from 
the  United  States  circuit  court.  In  that  court  the  question  of  jurisdiction  was  raised,  and  it 
was  held  that  the  circuit  court  had  no  jurisdiction  under  the  writ.  Illinois  v.  Chicago  & 
Alton  R  Co.,  6  Biss.,  107.  As  to  federal  questions,  or  cases  arising  under  the  constitution  and 
laws,  see  Appsai^  VL 

4.  Patents  and  CopyrigJUa. 

[See  Patbmtb;  Tbaob-iujucs  and  Oqptbiobtb.] 

SuiOfART—  What  is  a  ease  arising  under  the  patent  laws,  g  1580.—  Violation  of  a  contract 
relating  to  a  patent,  g  1581.—  Breach  of  covenant  by  licensee^  %  1582.—  Trads^marks, 
gl53a 

g  1530.  Complainant  sets  out  a  contract  with  defendants  for  use  by  the  latter  of  his  inven- 
tion, and  states  that  the  contract  is  partly  performed,  but  that  defendants  have  refused  to 
carry  it  out,  and  that  he  has  thereupon  forbidden  them  to  use  his  process,  and  charges  them 
as  infringers.  Defendants  admit  the  validity  of  the  patent,  and  their  liability  under  the  con- 
tract, and  state  that  they  have  performed  the  contract  as  they  imderstand  it.  HeUd,  that  tliis 
iri  not  a  case  arising  under  the  patent  laws,  but  that  the  suit  is  founded  on  the  contract 
(Three  judges  dissenting.)    Hartell  v.  Tilghman,  §§  1584-87. 

^  1581.  A  suit  upon  the  violation  of  a  contract  relating  to  a  patent  is  not  a  case  arising 
under  the  patent  laws,  within  the  jurisdiction  of  the  federal  courts.  Goodyear  v.  Day, 
g  1538. 

^  1582.  One  using  a  patented  invention  under  a  license  from  the  owner,  and  keeping  within 
its  terms,  can  violate  no  right  secured  by  tlie  patent  laws,  thus  giving  the  federal  courts 
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jurisdiction.  A  breach  of  his  ooTenanta  is  merely  a  violation  of  common  law  rights,  and  tha 
case,  aside  from  the  question  of  oitiaenriiip,  is  cognisable  only  by  the  state  courts.  Goodyear 
V.  Union  India  Rubber  Co.,  §§  1589-40. 

§  1588.  The  trade-mark  law  is  in  a  fair  sense  a  part  of  the  copyright  law,  and  suits  for  in- 
fringement are  within  the  jurisdiction  of  the  circuit  courts.    Duwell  v.  Bohmer,  ^  1541. 

[NOTBS.— See  §S  1548-1989.] 

HARTELL  v.  TILGHMAN. 
(9  Otto,  547-580.     187&) 

Appeal  from  IT.  S.  Oircuit  Ooart,  Eastern  District  of  Pennsylvania. 

Opinion  by  Mb.  Jusnos  Miller. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  eastern  district  of  Pennsylvania,  in  which  Tilghman,  the  appellee,  de- 
scribes himself  in  bis  bill  as  a  citizen  of  that  state,  and  the  defendants  as  citi* 
zens  of  the  same  state.  It  thus  appears  aiBrmatively  that,  if  the  court  bad 
jurisdiction  of  the  case,  it  was  for  some  other  reason  than  the  citizenship  of  the 
parties;  and  it  is  argned  by  appellants  that  there  is  no  such  other  ground  for 
the  jnrisdiction.  The  counsel  for  appellee,  however,  insists  that  it  is  '^a  case 
arising  under  the  patent  laws  of  the  United  States,"  and  therefore  cognizable 
in  the  circuit  courts  of  the  United  States  on  account  of  the  subject-matter  of 
the  suit.  Subdivision  9  of  section  629  of  the  Bevised  Statutes,  which  section 
is  devoted  to  a  definition  of  the  powers  of  that  court,  gives  it  original  jurisdic- 
tion ^*of  all  suits  at  law  or  in  equity  arising  under  the  patent  or  copyright  laws 
of  the  United  States." 

This  section  of  the  revision  is  founded  on  section  55  of  the  act  of  July  8» 
1870,  which  declares  that  all  actions,  snits,  controversies  and  cases  arising  under 
the  patent  laws  of  the  United  States  ''shall  be  originally  cognizable,  as  well 
at  law  as  in  equity,  in  the  circuit  courts  of  the  United  States;"  and  that  those 
courts  shall  have  power  to  grant  injunctions  according  to  the  course  and  prin- 
ciples of  courts  of  equity,  to  prevent  the  violation  of  any  right  secured  by 
patent,  on  such  terms  as  the  court  may  deem  reasonable;  and  on  a  decree  for 
infringement  complainant  shall  be  entitled,  in  addition  to  profits,  to  the  damages 
he  has  sustained  thereby.  The  language  of  the  act  of  1886  is  substantially  the 
same,  except  as  to  the  damages  to  be  recovered.  We  are,  therefore,  to  decide 
whether  this  suit  is  one  arising  under  the  patent  laws  of  the  United  States, 
within  the  meaning  of  the  clause  we  have  cited. 

If  a  man  owning  a  tract  of  land,  his  title  to  which  is  a  patent  from  the 
United  States,  should  sell  or  lease  that  land,  and  a  controversy  should  arise 
between  him  and  his  vendee  or  lessee  as  to  their  rights  in  the  premises,  it  could 
not  be  said  that  any  suit  brought  by  the  vendor  to  assert  his  rights'  was  a  suit 
arising  under  the  land  laws  of  the  United  States;  and  this  would  be  beyond 
question  if  the  defendant,  admitting  the  title  of  plaintiff  to  the  land,  should 
make  no  other  defense  than  such  as  was  founded  in  rights  derived  from  plaint- 
iff by  contract.  That  is  the  case  before  us,  with  the  variance  that  plaintiff's 
title  is  to  a  patent  for  an  invention  instead  of  a  patent  for  land.  His  bill  begins 
by  a  statement  that  he  is  the  original  inventor  and  patentee  of  a  process 
for  cutting  and  engraving  stone,  glass,  metal  and  other  hard  substances.  It 
is  the  one  known  as  the  sand-blast  process. 

He  then  sets  out  what  we  understand  to  be  a  contract  with  defendants  for 
the  use  by  the  latter  of  his  invention.  He  declares  that  defendants  paid  him 
a  considerable  sum  for  the  machines  necessary  in  the  use  of  the  invention,  and 
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also  paid  him  the  royalty  which  he  asked,  for  several  months,  for  tbe  use  of 
the  process,  which  he  claims  to  be  the  thing  secured  to  him  by  patent.  He 
alleges  that  after  this  defendants  refused  to  do  certain  other  things  which  he 
charges  to  have  been  a  part  of  the  contract,  and  thereupon  he  forbade  them 
farther  to  nse  his  patent  process,  and  now  charges  them  as  infringers.  Tbe 
defendants  admit  the  validity  of  plaintiff's  patent.  They  admit  the  use  of  it 
and  their  liability  to  him  for  its  use  under  the  contract.  They  set  out  in  a  plea 
the  contract  as  they  understand  it,  and  the  tender  of  all  that  is  due  to  plaintiff 
under  it,  and  their  readiness  to  perform  it. 

What  is  there  here  arising  under  the  patent  laws  of  the  United  States! 
What  controversy  that  requires  for  its  decision  a  reference  to  those  laws  or  a 
construction  of  them  ?  There  is  no  denial  of  the  force  or  validity  of  plaintiff's 
patent,  nor  of  his  right  to  the  monopoly  which  it  gives  him,  except  as  he  has 
parted  with  that  right  by  contract. 

The  complainant's  view  of  the  case  is  that  there  was  a  verbal  agreement 
that  he  should  prepare  and  put  up  in  defendants'  workshop  ready  for  use  such 
parts  of  the  machinery  as  were  of  special  use  in  his  invention,  for  which 
defendants  were  to  pay  him  at  all  events.  That  after  this  was  done  defend- 
ants should  take  a  license  for  the  use  of  his  invention;  that  this  license  was  to 
be  the  same  in  its  terms  as  that  given  to  all  other  persons  who  used  the  process, 
and  among  these  were  the  right  on  the  part  of  the  patentee  to  visit  the  works 
of  the  defendants  at  all  times,  as  well  as  to  inspect  their  books,  with  a  view  to 
ascertain  the  amount  of  work  done  on  which  royalty  was  due.  Also,  that 
once  every  year  the  complainant  bad  a  right  to  fix  the  tariff  of  rates  to  be 
paid  by  defendants,  by  increasing  it  if  he  so  determined,  with  no  other  limita- 
tion than  that  the  increase  of  rates  should  apply  equally  to  all  licensees  of  the 
patent. 

It  is  established  by  evidence  of  which  there  is  no  contradiction  that  com- 
plainant did  furnish  and  put  in  place  the  machines,  for  which  defendants  paid 
him  $649.  That  complainant  also  furnished  a  schedule  of  tbe  rates  of  royalty 
to  be  paid  on  the  different  kinds  of  work  to  which  the  patented  process  was  to 
apply,  and  that  defendants  made  monthly  returns  and  monthly  payments  ac- 
cording to  this  schedule,  which  were  received  by  plaintiff  without  objection. 
That  besides  the  machinery  purchased  of  plaintiff,  the  defendants  had  expended 
about  $3,000  in  erecting  a  blower  for  the  use  of  the  sand-blast  of  complainant's 
process.  At  this  stage  of  tbe  affair  complainant  tendered  to  defendants  two 
blank  forms  of  license  to  be  signed  by  both  parties,  containing  the  two  condi- 
tions we  have  mentioned.  After  some  fruitless  negotiations,  defendants  re- 
fused to  sign  these  papers,  and  complainant  thereupon,  as  we  have  said,  forbade 
them  to  use  the  process,  and  on  their  disregard  of  this  admonition  brought  his 
bill  in  chancery  for  an  injunction,  and  for  an  account  of  profits  and  additional 
damages. 

The  argument  of  counsel  is  that  defendants,  having  refused  to  sign  the  papers 
tendered  them,  are  without  license  or  other  authority  to  use  his  invention,  and 
are  naked  infringers  of  his  rights  under  the  acts  of  congress.  The  defendants 
say  that  they  never  agreed  to  accept  a  license  with  the  conditions  we  have 
mentioned  in  them;  that  they  never  agreed  to  permit  complainant's  agents  to 
inspect  all  the  processes  of  their  own  works,  some  of  which  were  valuable 
secrets,  nor,  after  they  had  expended  thousands  of  dollars  in  preparations  for 
the  use  of  his  process,  to  place  themselves  under  his  arbitrary  control  as  to  the 
prices  they  should  pay  for  the  use  of  his  invention.     And  they  say  that  when 
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the  machines  were  in  fall  operation  and  paid  for,  and  the  schedule  of  rates 
bad  been  furnished  by  complainant  and  accepted  by  them,  the  contract  was 
complete,  and  needed  no  such  written  agreement  as  the  one  tendered  them  for 
signature. 

§  1 534.  A  federal  court  has  no  jurisdiction  of  a  case  cm  involving  patent  law, 
when  defendant  concedes  the  validity  of  plaintiff^ a  patent  and  claims  the  right  to 
use  it  under  a  contract  with  him.    Autfwrities  reviewed. 

Such  were  the  pleadings  and  the  principal  conceded  facts  on  which  the  court 
was  called  to  act,  and  we  pause  here  to  consider  the  question  of  jurisdiction  on 
the  case  thus  stated.  Burr  v.  Gregory,  2  Paine,  426,  one  of  the  earliest  cases 
on  this  subject,  was  a  bill  to  procure  a  decree  that  the  assignment  of  a  patent 
by  Burnap  to  Gregory  was  to  the  extent  of  three-fifteenths  for  the  benefit  of 
complainant  Burr,  and  to  have  a  conveyance  executed  accordingly.  Mr.  Jus- 
tice Thompson  said  that  if  the  validity  of  the  patent  or  of  the  assignment 
could  be  drawn  in  question,  the  circuit  court  might  have  jurisdiction.  But  as  it 
was  a  matter  which  grew  out  of  the  contract,  and  there  was  no  averment  of 
citizenship,  the  amount  prayed  for,  growing  out  of  the  profits,  did  not  vary  the 
case  so  as  to  give  jurisdiction.  This  decision  was  made  before  the  act  of  1886, 
but  is  indicative  of  the  sound  doctrine  that  controversies  arising  out  of  con- 
tracts concerning  patent-rights  did  not  necessarily  belong  to  the  federal  courts. 

The  next  case  in  chronological  order  was  founded  on  the  act  of  1836,  the 
language  of  which,  as  we  have  seen,  was  on  this  point  preserved  in  the  act  of 
1870,  and  is  embodied  in  the  Eevised  Statutes.  It  is  the  only  authoritative 
construction  of  the  statute  on  that  point  made  by  this  court,  except  Littlefield 
V.  Perry,  21  Wall.,  205,  which  is  in  accord  with  it,  and  we  think  it  covers  the 
case  under  consideration.  We  refer  to  Wilson  v.  Sandford  (10  How.,  99;  Ap- 
PBALs,  §  602),  and  the  opinion  was  delivered  by  Mr.  Chief  Justice  Taney. 

The  complainant  was  assignee  of  the  Woodward  planing-machine  patent, 
and  tad  licensed  the  defendants  to  use  one  machine  upon  payment  of  11,400^ 
of  which  $250  was  paid  down,  and  notes  payable  in  nine,  twelve,  eighteen  and 
twenty-four  months  given  for  the  remainder.  This  license  contained  a  provis- 
ion that  if  either  of  the  notes  was  not  punctually  paid  at  maturity,  all  the 
rights  under  the  license  ceased  and  reverted  to  ^^  Wilson,  who  became  rein- 
vested in  the  same  manner  as  if  the  license  had  never  been  made."  Upon  failure 
to  pay  the  first  two  notes,  Wilson  brought  his  bill,  charging  that  notwithstand- 
ing this,  the  defendants  were  using  the  machine,  and  thus  infringing  his  patent. 
He  prayed  an  injunction,  an  account,  etc.  The  bill  was  dismissed  in  the  court 
below,  and  on  appeal  to  this  court  the  appeal  was  dismissed  because  the  amount 
in  controversy  did  not  exceed  $2,000.  If,  however,  it  had  been  a  case  arising 
nnder  the  patent  laws  of  the  United  States,  no  sum  was  necessary  to  give  juris- 
diction. 

The  precise  question,  therefore,  to  be  decided  was  whether  the  suit  arose 
under  the  patent  laws  of  the  United  States;  and  the  chief  justice,  after  reciting 
the  clause  in  the  act  of  1836  which  gives  the  circuit  courts  jurisdiction  in  all 
such  cases,  proceeds  to  discuss  that  question  in  this  manner:  '^The  peculiar 
privilege,"  he  says,  ^*  given  to  this  class  of  cases  was  intended  to  secure  uni- 
formity of  decision  in  the  construction  of  the  act  of  congress  in  relation  to 
patents.  Now,  the  dispute  in  this  case  does  not  arise  under  any  act  of  congress, 
nor  does  the  decision  depend  upon  the  construction  of  any  law  in  relation  to 
patents.    It  arises  out  of  the  contract  stated  in  the  bill,  and  there  is  no  act  of 
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congress  providing  for  or  regulating  contracts  of  this  kind.  The  rights  of  the 
parties  depend  altogether  upon  common  law  and  equity  principles.  The  object 
of  the  bill  is  to  have  this  contract  sot  aside  and  declared  to  be  forfeited ;  and 
the  prayer  is,  '  that  the  appellant's  reinvestiture  of  title  to  the  license  granted 
to  the  appellees,  by  reason  of  the  forfeiture  of  the  contract,  may  be  sanctioned 
by  the  court,'  and  for  an  injunction.  But  the  injunction  he  asks  for  is  to  be 
the  consequence  of  the  decree  of  the  court  sanctioning  the  forfeiture.  He 
alleges  no  ground  for  an  injunction,  unless  the  contract  is  set  aside.  And  if 
the  case  made  in  the  bill  was  a  fit  one  for  relief  in  equity,  it  is  very  clear  that 
whether  the  contract  ought  to  be  declared  forfeited  or  not  in  a  court  of  chan- 
cery depended  altogether  upon  the  rules  and  principles  of  equity,  and  in  no 
degree  whatever  upon  any  act  of  congress  concerning  patent- rights.  And 
whenever  a  contract  is  made  in  relation  to  them,  which  is  not  provided  for  and 
regulated  by  congress,  the  parties,  if  any  dispute  arises,  stand  upon  the  same 
ground  with  other  litigants  as  to  the  right  of  appeal." 

Let  us  see  how  closely  these  remarks  and  the  case  to  which  they  related 
apply  to  the  present  case.  In  that  case  a  contract  was  made  under  which  the 
defendant  entered  on  the  use  of  the  invention.  This  is  also  true  of  the  case 
before  us.  In  that  case  it  is  charged  that  an  act  to  be  performed  by  the  de- 
fendant and  licensee  under  the  contract  was  not  performed,  to  wit,  payment  of 
the  notes.  In  the  case  before  us  it  is  alleged  in  like  manner  that  the  defend- 
ants failed  to  perform  part  of  the  contract,  to  wit,  to  sign  a  license. 

In  that  case  the  complainant  asserted,  as  in  this,  that  all  right  under  the  con- 
tract had  ceased,  and  he  was  remitted  to  his  original  rights  under  the  patent, 
and  could,  therefore,  sue  in  the  federal  court  un^der  the  statute;  but  the  court 
held  this  to  be  erroneous,  and  that  the  rights  of  the  parties  depended  on  the 
contract  and  not  on  the  statute.  Why  does  not  the  same  rule  apply  to  the 
present  case!  Wilson's  case  was  stronger  than  Tilghman's  case,  for  two  reasons: 
1.  Because  the  contract  was  all  in  writing,  and  there  was  no  dispute  about  its 
meaning.  Here  it  was  in  parol,  and  there  is  not  only  dispute  about  its  mean- 
ing, but  the  rights  of  the  parties  depend  almost  wholly  upon  the  points  in  dis- 
pute, which  have  no  relation  to  the  patent  laws  of  the  United  States.  2.  In 
Wilson's  case  there  was  an  express  provision  in  writing  that  a  failure  to  pay 
any  note  when  due  forfeited  the  license  and  reinvestied  Wilson  with  all  bis 
original  rights.  No  such  provision  is  set  up  in  the  contract  between  Tilghman 
and  the  defendants. 

In  this  case,  as  in  that,  the  defendants  had  bought  the  machine  and  paid  for 
it  and  used  it.  In  this  case,  as  in  that,  the  right  to  its  further  use  depended 
upon  the  contract,  and  was  to  be  determined  by  its  construction  and  e£Fect. 
In  this,  as  in  that,  the  case,  in  Judge  Taney's  language,  ^  does  not  arise  under 
an  act  of  congress,  nor  does  the  decision  depend  upon  the  construction  of  any 
law  in  relation  to  patents.  The  rights  of  the  parties  depend  altogether  upon 
common  law  and  equity  principles." 

In  Goodyear  v.  Union  India-rubber  Co.  (4  Blatch.,  63;  §§  1639-40,  infra)^ 
where  the  licensees  had  neglected  for  three  years  to  pay  the  royalty  which 
they  had  agreed  to  pay,  and  refused  to  permit  their  books  to  be  inspected,  and 
where  one  of  the  prayers  of  the  bill  was  that  until  they  had  so  accounted  and 
paid  the  royalty  due  they  should  be  enjoined  from  the  use  of  the  invention. 
Judge  IngersoU  held  that  the  bill  stated  no  case  arising  under  the  patent  laws 
of  the  United  States,  but  did  not  make  a  case  for  relief  on  the  contract.    Judge 
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Blatchford  stated  the  doctrine  still  more  strongly  in  Herserole  v.  Union  Paper 
Collar  Co.,  6  id.,  356. 

In  the  case  of  Blanohard  v.  Sprague,  1  Cliff.,  288,  decided  by  Mr.  Justice 
Clifford  in  1859,  be  said :  '^  No  dispute  arises  in  the  case  under  any  act  of  con- 
gress, nor  does  the  decision  depend  in  any  respect  on  any  la\7  of  oongress  in 
relation  to  patents.  On  the  contrary,  it  arises  entirely  out  of  the  agreement, 
express  or  implied,  for  a  license,  and  the  rights  of  the  parties  depend  altogether 
upon  the  ordinary  rules  of  law.  .  .  .  What  the  complainant  really  claims 
is  that  be  terminated  or  revoked  the  license  under  the  agreement  which  pre- 
viously existed  between  the  parties,  by  giving  the  notice,  and  that  the  respond- 
ent subsequently  continued  the  use  of  the  machine  without  any  stipulation  as 
.to  the  rate  of  tariff."  How  precisely  descriptive  of  the  case  under  considera- 
tioD,  in  which  Tilghman,  claiming  that  he  has  terminated  at  his  own  option  the 
arrangement  under  which  the  defendants  had  been  operating,  can  now  sue  in 
the  federal  court  for  an  infringement  in  violation  of  the  acts  of  oongress.  In 
the  case  mentioned  Judge  Clifford  held  otherwise. 

To  the  same  purport  is  Hill  v.  Whitcorab,  decided  by  Judge  Shepley,  and 
reported  in  1  Holmes,  317.  It  may  be  conceded  that  the  case  of  Brooks  v. 
Stolley,  8  McL.,  523,  decided  by  Mr.  Justice  McLean  on  the  circuit  prior  to  the 
act  of  1836,  is,  in  some  respects,  opposed  to  the  authorities  we  have  cited.  But 
in  them  it  stands  alone,  and  is  not  supported  by  tbe  better  reason. 

§  1536.  Appropriate  remedies  of  the  complainant 

We  may  be  asked  if  we  concede  the  complainant's  statement  of  the  verbal 
afi^reement  to  be  correct,  what  remedy  has  he  on  itt  The  answer  is  very  easy. 
He  can  establish  his  royalty  once  every  year,  and  sue  at  law  and  recover  every 
month  or  every  year  for  what  is  due.  If  he  desires  to  assert  his  right  of  ex- 
amining the  works  of  the  defendants,  he  can,  in  a  proper  ease  made,  compel 
them  to  submit  to  this  examination.  If  he  desires  to  enforce  the  agreement 
for  executing  a  written  contract  of  license,  he  can  bring  a  suit  in  equity  for 
specific  performance,  and  with  or  without  that  specific  relief  ask  the  court  to 
enjoin  them  from  using  the  patented  process  until  they  execute  the  agreement 
and  comply  with  its  requirements.  All  these  and  perhaps  other  remedies  are 
open  to  him  to  enforce  the  contract.  He  may  also  file  a  bill  in  chanoery  to  have 
it  annulled  or  set  aside  because  of  the  difficulties  placed  in  the  way  of  its  fair 
execution  by  the  defendants.  Not  content,  however,  with  all  these  remedies, 
the  complainant  assumes  that  he  has,  under  the  condition  of  things  he  has 
proved,  the  right  in  himself  to  abandon  the  contract,  to  treat  it  as  a  nullity, 
and  to  charge  the  defendants  as  infringers,  liable  as  trespassers  und^  the  act 
of  congress  to  pay  both  profits  and  damages. 

§  1686.  Analogy  of  this  ease  with  action  of  efeetment  deceptive. 

The  analogy  of  an  action  of  ejectment  to  recover  possession  of  land  in  cases 
of  a  broken  contract  of  sale  is  referred  to.  The  analogy,  however,  is  imperfect 
and  deceptive.  That^  action  is  one  at  law,  depending  on  the  existence  of  the 
strict  l^al  title  to  land  in  plaintiff,  and  the  doctrine  that  the  right  of  posses- 
sion follows  the  title.  It  is  a  peculiar  action,  founded  on  a  peculiar  doctrine 
limited  to  real  estate,  and  liable  to  be  defeated  in  equity  by  a  bill  for  specific 
performance  and  an  injunction.  In  the  case  of  a  patent,  plaintiff  does  not  re- 
cover any  specific  property,  real  or  personal.  He  recovers  damages  or  com- 
pensation for  the  use  of  his  monopoly,  and  if  he  has  made  a  bargain  with  the 
defendant,  his  right  to  rescind  or  annul  it  must  depend  on  all  the  equitable  cir- 
onmstances  of  the  case. 
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§  1537.  When  a  contract  is  partly  performed  one  party  cannot  declare  U  re- 
scinded and  sue  on  that  assumption. 

Here,  where  he  has  sold  and  received  a  considerable  sum  for  a  machine  of 
no  use  for  any  other  purpose;  where  the  defendants  have  spent  several  thou- 
sand dollars  on  other  machinery,  which  is  also  valueless  except  in  connection 
with  the  use  of  this  process;  where  defendants  have  paid  and  plaintiff  received 
for  many  months  the  royalty  which  plaintiff  established,  and  are  still  ready 
and  willing  to  continue  payment;  and  where,  the  contract  being  in  parol,  the 
parties  differ  about  one  or  two  of  its  minor  terms,  we  do  not  agree  that  either 
party  can  of  his  own  volition  declare  the  contract  rescinded,  and  proceed  pre- 
cisely as  if  nothing  had  been  done  under  it.  If  it  is  to  be  rescinded,  it  can  be 
done  only  by  a  mutual  agreement,  or  by  the  decree  of  a  court  of  justice.  If 
either  party  disregards  it,  it  can  be  specifically  enforced  against  him,  or  dam- 
ages can  be  recovered  for  its  violation.  But  until  so  rescinded  or  set  aside,  it 
is  a  subsisting  agreement  which,  whatever  it  is  or  may  be  shown  to  be,  must 
govern  the  rights  of  these  parties  in  the  use  of  complainant's  process,  and  must 
be  the  foundation  of  any  relief  given  by  a  court  of  equity. 

Such  a  case  is  not  cognizable  in  a  court  of  the  United  States  by  reason  of  its 
subject-matter,  and  as  the  parties  could  not  sustain  such  a  suit  in  the  circuit 
court  by  reason  of  citizenship,  this  bill  should  have  been  dismissed.  The  decree 
of  that  court  will  therefore  be  reversed,  with  directions  to  dismiss  the  bill  with- 
out prejudice,  and  it  is  so  ordered. 

Dissenting  opinion  by  Mr.  Justice  Bbadlbt;  Wattb,  0.  J.,  and  Swatne,  J., 
concurring. 

I  dissent  from  the  opinion  of  the  court  in  this  case.  I  cannot  see  the  slight- 
est room  for  doubt  as  to  the  jurisdiction  of  the  circuit  court.  The  suit  is  a  bill 
in  equity  which  sets  up  letters  patent  issued  to  the  complainant  for  a  new  and 
useful  improvement  in  cutting  and  engraving  stone,  metal  and  glass;  and 
complains  that  the  defendants  are  infringing  said  patent  by  using  the  said 
process  without  any  license  therefor,  and  praying  an  injunction,  and  decree  for 
profits  and  damages.  The  bill  also  states  the  fact  that  negotiations  had  passed 
between  the  complainant  and  the  defendants  for  a  license  to  use  the  said  inven- 
tion, but  that  the  defendants  had  failed  to  comply  with  the  conditions,  and 
hence  had  no  right  to  continue  the  use;  but  persisted  in  doing  so.  This  is  the 
substance  of  the  bill.  It  is  a  clear  case,  it  seems  to  me,  ''  arising  under  the 
patent  laws  of  the  United  States,"  and  is,  therefore,  properly  cognizable  by 
the  circuit  court  of  the  United  States  under  section  629,  article  9,  and  sections 
4919  and  4921  of  the  Revised  Statutes,  and  the  laws  from  which  that  article 
and  those  sections  were  compiled.  The  cause  of  action,  or  ground  of  relief,  is 
the  infringement  of  the  patent.  The  plaintiff  chooses  to  place  himself  on  that 
ground  alone.  By  doing  so  he  runs  the  risk  of  any  defense  which  would  show 
a  right  to  use  the  invention,  whether  license  from  himself,  invalidity  of  the 
patent,  non-infringement,  or  any  other  proper  defense  to  a  suit  on  a  patent. 
He  states  in  his  bill,  as  he  bad  a  right  to  do  by  the  rules  of  equity  pleading, 
what  the  supposed  defense  would  be,  and  answers  it.  This  anticipation  of  the 
defense  does  not  change  the  nature  of  the  suit  in  the  least.  Perhaps  he  need 
not  have  anticipated  the  defense,  but  might  have  left  the  defendants  to 
develop  it  in  their  answer.  Certainly  in  that  case  the  character  of  the  defense 
would  not  have  ousted  the  court  of  its  jurisdiction.  If  a  cause  of  action  is 
cognizable  by  the  United  States  court,  the  defendant  cannot  oust  that  jurisdic- 
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tion  by  his  defense  to  the  action.  He  may  defeat  the  action,  but  he  cannot 
destroy  the  jurisdiction. 

It  will  not  do  to  say  that  the  remedy  of  the  complainant  was  a  bill  for  a  spe- 
cific performance  of  the  parol  agreement  that  the  defendants  would  take  a 
license.  Perhaps  he  had  such  a  remedy.  But  he  did  not  choose  to  pursue  it. 
He  waived  it  by  suing  as  for  an  infringement.  He  chose  to  take  the  responsi- 
bility of  having  a  right  to  put  an  end  to  the  agreement  without  juridical  aid. 
Having  done  this,  his  only  remedy  was  to  sue  on  the  patent  as  for  an  infringe- 
ment. He  certainly  had  a  right  to  do  this.  He  was  not  bound  to  sue  for 
specific  performance.  Nor  was  he  bound  to  sue  for  the  avoidance  of  the  sup- 
posed agreement.  It  may  be  that  it  would  have  been  his  better  remedy.  It 
may  be  that  the  result  of  the  negotiation  is  to  create  a  defense  to  the  suit  for 
infringement,  amounting  to  a  parol  leave  and  license,  or  a  license  in  law.  If 
so,  he  has  only  made  a  mistake  in  suing  as  for  an  infringement  of  his  patent, 
and  may  fail  in  his  action.  How  that  may  be  it  is  unnecessary  now  to  inquire, 
since  the  majority  of  this  court  has  decided  the  case  on  the  question  of  juris- 
diction. But  whether  it  be  so  or  not,  the  character  of  the  present  suit  is  not 
changed,  as  a  suit  for  injunction  and  damages  for  the  alleged  infringement. 

How,  I  would  ask,  could  a  state  court  have  determined  this  suit?  Suppose 
the  defense  of  license,  express  or  implied,  bad  failed,  what  would  the  state 
court  have  done?  Could  it  have  taken  an  account  of  profits?  Could  it  have 
assessed  damages  for  the  infringement?  Could  it  have  granted  an  injunction 
to  restrain  the  defendants  in  the  use  of  the  invention?  This  would  have  been 
a  new  branch  of  jurisdiction  and  Inquiry  for  it  to  have  assumed.  It  is  too  ob- 
vious for  argument,  as  it  seems  to  me,  that  no  state  court  has,  or  could  right- 
fully take,  jurisdiction  of  the  suit.  It  is  perfectly  well  settled,  I  admit,  that 
where  a  suit  is  brought  on  a  contract  of  which  a  patent  is  the  subject-matter, 
either  to  enforce  such  contract,  or  to  annul  it,  the  case  arises  on  the  contract, 
or  out  of  the  contract,  and  not  under  the  patent  laws.  But  where  infringe- 
ment of  the  patent  is  the  ground  of  action,  and  redress  is  sought  therefor,  the 
case  does  arise  under  the  patent  laws,  and  is  cognizable  in  the  federal  court, — 
no  matter  what  collateral  issues  may  be  raised  by  the  defendant  He  may  set 
up  that  the  patent  is  void,  that  he  does  not  infringe,  that  he  has  a  license,  or  a 
release,  or  what  not;  the  federal  court  is  fully  competent  to  try  any  of  the 
issues  thus  made. 

The  case  principally  relied  on  by  the  majority  of  the  court  is  that  of  Wilson 
f^.  Sandford,  10  How.,  99  (Appbals,  §  602).  But  there  the  bill  prayed  to  have 
the  license  declared  void.  The  chief  justice  said :  ^'  The  object  of  the  bill  is 
to  have  this  contract  set  aside,  and  declared  to  be  forfeited,  and  the  prayer  is 
that  the  appellant's  reinvestiture  of  title  to  the  license  granted  to  the  appellees, 
by  reason  of  the  forfeiture  of  the  contract,  may  be  sanctioned  by  this  court, 
and  for  an  injunction."  In  such  a  case  it  may  be  that  relief  is  properly  to  be 
sought  in  the  state  court.  But  if  the  question  were  a  new  one,  I  should  think 
that  where  the  complainant  seeks  damages  for  infringement  and  an  injunction 
against  the  use  of  the  invention,  making  that  the  basis  of  his  suit,  it  would  not 
be  improper,  nor  oust  the  jurisdiction  of  the  federal  court,  to  join  in  such  a  bill, 
as  ancillary  to  the  principal  relief  sought,  an  application  to  avoid  an  inequitable 
license  held  by  the  defendant.  I  see  nothing  incongruous  in  the  joinder  of  such 
matters  in  the  bill.  It  seems  to  me  that  the  views  on  this  subject,  expressed  in 
Brooks  V.  StoUey,  3  McL.,  523,  are  perfectly  sound  and  just.  There  the  com- 
plainant had  given  a  license  to  use  a  patented  invention,  determinable  on  nou- 
ses 
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payment  of  the  royalty.  On  failure  to  pay  he  filed  bis  bill  for  an  injanction 
and  damages,  at  the  same  time  stating  the  granting  of  the  license,  and  the  fail- 
ure to  perform  the  conditions  of  it.  Mr.  Justice  McLean  said:  '^It  is  sug- 
gested that,  as  the  whole  controversy  in  the  case  arises  under  the  contract  of 
license,.the  parties  to  which  being  citizens  of  this  state,  the  federal  court  can- 
not take  jurisdiction.  This  objection  would  be  unanswerable,  if  no  right  were 
involved  in  the  controversy  except  what  arises  out  of  the  contract,  as,  for 
instance,  the  circuit  court  could  take  no  jurisdiction  under  the  contract  of  an 
action,  merely  to  recover  the  sums  agreed  to  be  paid  by  the  defendant;  but  in 
the  present  aspect  of  the  case,  it  is  not  limited  to  the  contract.  The  complain- 
ants set  up  their  right  under  the  patent,  and  allege  that  the  defendant  is  infring- 
ing that  right;  that  the  license  affords  no  justification  whatever  to  the 
defendant.  The  right  then  of  the  complainants  to  an  injunction  is  not  founded 
by  them  on  the  contract,  but  on  the  assignment  of  the  patent.  If  the  object  of 
the  bill  were  merely  to  enforce  the  specific  execution  of  the  contract,  the  circuit 
court  of  the  United  States  could  exercise  do  jurisdiction  in  the  case.''  See,  also, 
Curtis,  Patents,  section  496,  to  the  same  purpose,  citing  this  opinion. 

It  seems  to  me,  with  all  due  submission,  that  if  we  are  to  have  r^ard  to 
"the  better  reason,"  we  shall  find  it  expressed  in  these  remarks  of  Mr.  Justice 
McLean. 

It  may  be  laid  down,  I  think,  as  a  general  principle,  that  where  a  case  neces- 
sarily involves  a  question  arising  under  the  constitution  or  laws  of  the  United 
States,  and  cannot  be  decided  without  deciding  that  question,  it  is  a  case  arising 
under  said  constitution  and  laws,  and  may  be  brought,  as  the  law  now  stands, 
in  the  circuit  court  of  the  United  States,  although  other  questions  may  likewise 
be  involved  which  might  be  tried  and  decided  in  the  state  courts.  I  do  not 
believe  in  the  doctrine  that  the  presence  of  a  question  of  municipal  law  in  a 
case  which  necessarily  involves  federal  questions  can  deprive  the  federal  courts 
of  their  jurisdiction.  It  is  too  narrow  a  construction  of  the  judicial  powers  and 
functions  of  the  federal  government  and  its  courts.  But  in  this  case  the  com- 
plainant asks  no  relief  in  relation  to  the  supposed  agreement  between  him  and 
the  defendants.  He  places  himself  solely  on  his  rights  accruing  under  the  pat- 
ent and  on  the  defendants'  infringement  of  them.  I  think,  therefore,  the  juris- 
diction of  the  circuit  court  of  the  United  States  was  undoubted. 

Ms.  JusnoB  Stboko  took  no  part  in  the  decision  of  the  case. 

GOODYEAR  v.  DAY. 
(Circuit  Coart  for  New  York:  1  Blatcbfoid,  566,  666.    1S60.) 

Statement  of  Faots. —  PlaintifF  and  defendant  had  entered  into  an  agree- 
ment adjusting  certain  suits  concerning  patent-rights.  The  bill  in  this  case 
charged  a  breach  of  said  agreement,  and  prayed  an  account.  A  motion  was 
made  for  an  injunction. 

§  1 538.  No  juriadiction  where  neither  party  is  a  citizen  of  the  etate  in  which 
the  suit  is  brought.  A  suit  upon  the  violation  of  a  contract  reUUing  to  a  patent 
is  not  a  case  arising  under  the  patent  laws. 

Opinion  by  Nelson,  J. 

The  plaintiff  is  a  citizen  of  Connecticut,  and  the  defendant  a  citizen  of  New 
Jersey,  as  appears  upon  the  face  of  the  bill;  and  an  objection  has  been  taken 
to  the  jurisdiction  of  the  court  for  the  want  of  proper  parties.    The  objection  is 
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undoubtedly  fatal,  as,  in  order  to  give  jurisdiction,  the  suit  must  be  between  a 
citizen  of  the  state  in  which  it  is  brought,  and  a  citizen  of  another  state. 
Jodiciary  Act  of  1789,  §  11 ;  1  U.  8.  Stat,  at  Large,  78.  Here  neither  party  is 
a  citizen  of  New  York,  where  the  suit  is  brought. 

It  was  attempted  to  sustain  the  jurisdiction  on  the  ground  that  the  suit  was 
brought  under  the  patent  act,  where  jurisdiction  depends  on  the  subject-matter, 
without  reference  to  citizenship  or  residence;  and  that  the  gravamen  laid  was 
the  infringement  of  patent-rights.  But  there  is  no  foundation  for  this  position. 
The  bill  is  not  constructed  for  the  purpose  of  presenting  a  question  of  the  in- 
fringement of  a  patent ;  but  is  brought  for  the  violation  of  a  contract.  We 
can  regard  it  in  no  other  light.    Motion  denied. 

GOODYEAR  v,  UNION  INDIA  RUBBER  COMPANY. 
(Circuit  Court  for  New  York:  4  Blatchford,  eS-70.    1867.) 

Statebcent  of  FAcrrs. —  Goodyear  and  Judaon,  bis  assignee,  filed  a  bill  against 
defendants,  who  had  been  operating  under  a  license  from  Goodyear,  who  held 
several  patents.  The  bill  charged  that  defendants  neither  paid  what  they 
owed  nor  would  they  permit  their  books  to  be  inspected,  and  prayed  for  an  in- 
junction and  for  general  reliel  It  described  the  parties  as  William  Judson,  a 
citizen  of  New^  York,  and  Charles  Goodyear,  a  citizen  of  the  United  States, 
residing  in  London,  and  the  defendant  as  a  corporation  created  by  the  state  of 
New  York. 

Opinion  by  Ikgebsoll,  J. 

Several  important  questions  were  presented  on  this  motion,  and  elaborately 
argued  by  counsel.  The  view  taken  by  the  court  of  one  of  the  questions  ren- 
ders it  unnecessary  that  the  others  should  be  considered,  as  the  result  arrived 
at  in  considering  that  one  question  disposes  of  the  case.  That  question  is  the 
qaestion  of  jurisdiction.  It  is  clear  that  the  citizenship  of  the  parties  does  not 
give  the  court  jurisdiction.  The  parties  plaintiffs  are  William  Judson  and 
Cbarlea  Goodyear.  The  defendants  are  the  Union  India  Rubber  Company. 
Judson  is  described  as  of  the  city  of  New  York.  Goodyear  is  described  as  a 
citizen  of  the  United  States,  residing  in  London.  The  defendants  are  a  corpo- 
ration created  by  the  laws  of  the  state  of  New  York,  and  located  in  the  city 
of  New  York.  The  court,  therefore,  has  no  jurisdiction,  unless  the  subject-mat- 
ter of  the  bill  gives  jurisdiction;  and  it  is  insisted  by  the  defendants  that  the 
snbject-matter  of  the  bill  does  not  give  jurisdiction. 

By  the  constitution  of  the  United  States  the  judicial  power  extends  not  only 
to  controversies  between  citizens  of  different  states,  but  also  to  all  cases  in  law 
and  equity  arising  under  the  laws  of  the  United  States;  and  the  seventeenth 
section  of  the  patent  act  of  July  4,  1836  (5  U.  S.  Stat,  at  Large,  124),  under 
which  it  is  claimed  by  the  plaintiffs  that  the  court  has  jurisdiction,  pro- 
vides ^that  all  actions,  suits,  controversies  and  cases  arising  under  any  law  of 
the  United  States,  granting  or  confirming  to  inventors  the  exclusive  right  to 
their  inventions  or  discoveries,  shall  be  originally  cognizable  as  well  in  equity 
as  at  law,  by  the  circuit  courts  of  the  United  States,  or  any  district  court  hav- 
ing the  powers  and  jurisdiction  of  a  circuit  court;  which  courts  shall  have 
power,  upon  a  bill  in  equity  filed  by  any  party  aggrieved  in  any  such  case,  to 
grant  injunctions  according  to  the  course  and  principles  of  courts  of  equity,  to 
prevent  the  violation  of  the  rights  of  any  inventor  as  secured  to  him  by  any 
law  of  the  United  States." 
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§  1 539.  There  can  he  no  violation  of  a  right  secured  by  the  patent  laws  hy  one 
using  a  patent  under  license  from  ike  owner,  A  breach  of  his  covenants  is  merely 
a  violation  of  common  law  rights^  and  is  only  cognisable  by  the  federal  court  on 
the  ground  of  citisenship. 

There  can  be  no  violation  of  any  right  secured  to  a  patentee  nnder  a  law  of 
the  United  States  giving  to  him  the  exclusive  right  to  use  the  thing  patented, 
provided  such  thing  patented  is  used  by  a  licensee  under  a  license  or  grant 
made  by  the  patentee  upon  such  licensee's  entering  into  a  covenant  that  be 
will  do  certain  things,  so  long  as  the  license  or  grant  remains  in  full  force.  If 
such  licensee  uses  the  patented  invention  beyond  the  limits  of  the  license  or 
grant,  or  in  a  way  not  authorized  by  the  license  or  grant,  then  there  has  been 
a  violation  of  a  right  secured  to  the  patentee  under  a  law  of  the  United  States 
giving  to  him  the  exclusive  right  to  use  the  thing  patented,  although  such 
licensee  performs,  according  to  their  terms,  all  the  covenants  entered  into  by 
him.  If  such  licensee  uses  the  patented  invention  within  the  limits  of  the 
license  or  grant,  and  performs  the  covenants  which  he  has  entered  into,  there 
is  no  violation  of  any  of  the  patentee's  rights  of  any  kind.  If  in  the  use  of 
the  thing  granted  the  licensee  does  not  perform  his  covenants,  although  there 
is  by  such  non-performance  a  violation  of  the  rights  of  the  patentee,  such  vio- 
lation is  not  a  violation  of  the  rights  of  the  patentee  as  secured  by  a  law  of 
the  United  States,  but  a  violation  of  his  rights  as  secured  by  the  covenants. 
He  has,  by  the  license  or  grant,  parted  with  a  portion  of  that  which  was  se- 
cured to  him  by  the  laws  of  the  United  States,  and  has,  in  lieu  thereof, 
taken  a  right  secured  by  a  covenant.  If  a  patentee  parts  with  the  whole  right 
secured  by  his  patent,  either  for  cash  or  upon  the  purchaser's  entering  into  a 
covenant  to  pay  him  a  certain  sum  of  money,  or  to  do  certain  other  things, 
the  patentee  has,  after  such  sale,  no  right  vested  in  him  secured  by  any  act  of 
congress.  A  suit  to  enforce  the  covenants  would  not  be  a  case  arising  under  s 
law  of  the  United  States.  The  use  of  the  whole  thing  sold  cannot  be  a  viola- 
tion of  any  rights  of  the  patentee  secured  by  the  laws  of  the  United  States^  so 
long  as  the  deed  of  sale  remains  in  full  force,  for  he  has  parted  with  all  such 
rights.  And  when  a  portion  of  the  right  is  parted  with,  the  rule  must  be  the 
same  as  it  respects  such  portion. 

§  1640.  Authorities  reviewed. 

The  weight  of  authority  in  adjudged  cases  sustains  the  view  thus  taken  of 
this  question.  The  case  of  Wood  worth  v.  Weed,  1  Blatch.,  165,  decided  in 
1846,  was  an  application  for  an  injunction.  The  plaintiff  had  granted  to  the 
defendant  a  license  to  construct  and  use  one  of  the  Wood  worth  planing  ma- 
chines, for  which  the  defendant^agreed  to  give,  and  did  give,  five  several  prom- 
issory notes,  in  all  amounting  to  $400,  the  defendant  agreeing  that  if  either  of 
said  notes  was  not  paid  when  it  fell  due,  then  the  license  and  permission  should 
be  void,  and  the  same  should  revert  to  the  plaintiff.  There  is  no  such  express 
stipulation  in  the  licenses  granted  by  Goodyear,  under  which  the  Union  India 
Eubber  Company  claim.  A  bill  was  brought  to  enjoin  the  defendants  from 
using  the  machine  licensed,  and  the  court  ordered  that  an  injunction  should 
issue,  as  prayed  for,  unless  the  defendant  paid  the  notes  in  sixty  days.  In  that 
case  no  exception  was  taken  to  the  jurisdiction  of  the  court  The  bill  charged 
that  the  license  had  become  void,  and  that,  according  to  its  terms  and  condi- 
tions, the  defendant  had  no  longer  any  right  to  use  the  machine,  and  prayed 
for  an  injunction  to  restrain  its  use.  There  was  no  prayer  for  the  payment  of 
the  notes.     The  court  say :     ^'  From  the  terms  of  the  agreement,  the  license 
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was  forfeited  the  moment  one  of  the  notes  became  dae  and  unpaid,  and  it  was 
optional  with  the  plaintiff  to  resort  to  his  remedy  at  common  law  to  enforce 
the  coltection  of  the  notes,  or  to  treat  the  rights  of  the  defendant  as  forfeited 
under  the  stipulation  in  the  agreement."  The  plaintiff  ohose  to  do  the  latter, 
and  not  to  seek  payment  for  the  notes. 

The  case  of  Wilson  v.  Sherman,  1  Blatch.,  637,  decided  in  June,  1850,  was 
also  a  bill  for  an  injunction  against  a  licensee  under  the  Woodworth  patent  to 
restrain  him  from  a  further  use  of  the  machines  licensed.  The  only  ground  of 
objection  urged  by  the  defendant's  counsel  to  the  jurisdiction  of  the  court  was 
that  the  machines  complained  of  were  in  another  judicial  district.  The  juris- 
diction of  the  court  was  sustained.  It  appears  from  the  opinion  of  the  court 
that,  as  in  the  case  of  Woodworth  v.  Weed,  one  of  the  conditions  annexed  to 
the  grant  of  license  had  been  violated,  and  that,  according  to  its  terms  and 
spirit,  all  right  and  title  to  use  the  machines  licensed  had  become  forfeited. 
The  complaint  in  that  case  was  that  the  defendants  had  done  that  which  by  the 
license  they  had  no  right  to  do.  The  complaint  in  the  case  now  under  consid- 
eration is  that  the  defendants  have  neglected  to  do  what  they  ought  to  have 
done. 

In  the  case  of  Goodyear  v.  Day,  1  Blatch.,  665  (§  1538,  supra\  decided  in 
October,  1850,  it  was  held  that  the  court  had  no  jurisdiction  of  the  case  as  pre- 
sented by  the  bill,  and  that  the  subject-matter  contained  in  the  bill  gave  the 
court  no  jurisdiction ;  and  as  the  court  had  no  jurisdiction  in  consequence  of 
the  citizenship  of  the  parties,  the  bill  was  dismissed.  There  was  no  prayer  in 
that  bill  that  the  defendant  be  enjoined  from  using  the  patent,  unless  such 
prayer  was  comprehended  in  the  general  prayer  for  relief.  The  prayer  was 
that  the  defendant  be  enjoined  from  violating  the  covenants  which  he  had 
entered  into  to  pay  tariffs  for  the  license  to  use  certain  patent-rights,  and  for 
an  account.  In  that  case  it  was  attempted  by  the  plaintiff's  counsel  to  sustain 
the  jurisdiction  on  the  ground  that  the  suit  was  brought  under  the  patent  act, 
and  that  the  gravamen  laid  was  the  infringement  of  patent-rights.  But  that 
attempt  failed. 

The  case  of  Brooks  v.  StoUey,  3  McL.,  623,  decided  in  1845,  was  a  bill  in 
favor  of  the  licensor  of  a  pateqt-right  against  a  licensee.  The  ground  of  com- 
plaint was  that  the  licensee  bad  violated  the  covenants  which  he  bad  entered 
into  upon  the  granting  of  the  license,  the  keeping  of  which  9ovenants,  it  was 
claimed,  was  a  condition  to  the  grant.  There  was  a  prayer  for  an  injunction 
against  using  the  machine  licensed,  and  a  conditional  one  was  granted.  An 
exception  was  taken  that,  as  both  parties  were  citizens  of  the  same  state,  the 
court  had  no  jurisdiction.  But  the  jarisdiotion  was  sustained,  on  the  ground 
that  the  subject-matter  of  the  bill  gave  jurisdiction. 

If  there  be  any  doubt  on  the  cases  above  referred  to,  as  to  the  weight  of 
authority  upon  the  question  now  under  consideration,  all  such  doubt  is  removed 
after  an  examination  of  the  case  of  Wilson  v.  Sand  ford,  10  How.,  99  (Appeals, 
§  602).  That  case  was  subsequent  to  the  cases  in  1  Blatchford  and  3  McLean. 
The  bill  in  the  case  in  10  Howard  was  for  an  injunction,  and  appears  to  have 
been,  in  substance,  very  like  the  bill  in  the  present  case.  It  was  brought 
by  a  licensor  of  a  patent-right  against  a  licensee.  The  license  was  given 
upon  the  payment  of  $1,400,  to  wit,  $200  in  cash,  and  the  remainder  in 
notes;  and  the  complaint  was  that  the  notes  had  not  been  paid.  There  was 
a  provision  in  the  license  that,  if  the  notes,  or  any  of  them,  were  not  paid 
at  maturity,  then  ail  the  rights  granted  by  the  license  should  revert  to  the 
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licensor,  who  should  be  reinvested  in  the  same  manner  as  if  the  license  had  not 
been  made.  The  notes  were  not  paid.  The  licenses  in  the  present  case  contain 
provisions  that  the  licensees  shall  pay  certain  tariffs,  and  keep  correct  accounts, 
and  permit  their  books  to  be  inspected  at  all  reasonable  hours;  and  the  com- 
plaint is  that  the  defendants  have  not  paid  the  tariffs,  a^d  have  not  kept  true 
accounts,  and  have  not  permitted  their  books  to  be  examined.  There  is  no 
express  provision  in  their  licenses  that,  if  they  do  not  keep  their  covenants,  the 
rights  granted  by  the  licenses  shall  revert  to  the  licensor.  The  court,  in  the 
case  in  10  Howard,  say:  ^<  The  dispute  in  this  case  does  not  arise  under  any 
act  of  congress,  nor  does  the  decision  depend  upon  the  construction  of  any  law 
in  relation  to  patents.  It  arises  out  of  the  contract  stated  in  the  bill ;  and 
there  is  no  act  of  congress  providing  for  or  regulating  contracts  of  this  kind* 
The  rights  of  the  parties  depend  altogether  upon  common  law  and  equity 
principles." 

In  the  case  of  HarUhorn  v.  Day,  19  How.,  211  (Contbagts,  §§  1585-88),  the 
court,  in  commenting  on  the  effect  upon  a  license  of  the  non-performance,  by 
the  licensee  of  a  patent-right,  of  covenants  made  by  him,  say:  ^'  The  payment 
of  the  annuity"  (covenanted  to  be  paid) ''  was  not  a  condition  to  the  vesting 
of  the  interest  in  the  patent  in  Judson,  and,  of  course,  the  omission  or  refusal 
to  pay  did  not  give  to  Chaffee"  (the  patentee)  ^^a  right  to  rescind  the  contract, 
nor  have  the  effect  to  remit  him  to  his  interest  as  patentee."  ^^  The  remedy 
for  the  breach  could  rest  only  upon  the  personal  obligation  "  of  the  covenantor. 
The  weight  of  authority,  therefore,  in  the  federal  courts  is  clearly  that  this 
court  has  no  jurisdiction  of  the  case  now  under  consideration. 

The  decisions  of  state  courts  sustain  these  views.  The  jurisdiction  of  the 
circuit  courts  in  cases  arising  under  the  patent  laws,  without  regard  to  the 
citizenship  of  the  parties  or  the  amount  in  controversy,  is  exclusive.  Curtis  on 
Patents,  sec.  496.  State  courts  have  no  jurisdiction  to  entertain  a  suit,  either 
in  law  or  equity,  where  the  gravam&n  laid  is  the  infringement  of  patent-righta. 
Dudley  v.  Mayhew,  3  Comst.,  9.  But  in  the  case  of  Rich  v.  Atwater,  16  Conn., 
409,  which  was  a  bill  to  enforce,  by  injunction,  the  rights  of  the  plaintiff  under 
a  special  agreement  made  upon  a  license  given  to  the  defendant  to  use  the 
patented  invention,  it  was  held  that  the  court  had  jurisdiction ;  that  such  a  suit 
was  not  a  suit  which,  by  the  patent  law,  belonged  to  the  federal  courts;  and 
that  the  gravarr^n  was  the  breach  of  a  contract  The  gravamen  in  this  case  is 
the  breach  of  a  contract.  Without  such  breach  there  would  be  no  pratense 
of  the  violation  of  any  of  the  plaintiffs'  rights.  Jurisdiction  is  not  given  to  the 
circuit  court  by  the  patent  act  of  all  suits  where  patent-rights  are  the  subject  of 
inquiry.  An  action  for  fraud  in  the  sale  of  a  patent-right  is  cognizable  by  the 
state  courts.  Cognizance  of  such  an  action  is  not  given  to  the  circuit  conit  by 
the  patent  act    Peck  t^.  Bacon,  18  Conn.,  877. 

With  this  view  of  this  question,  the  motion  must  be  denied  for  want  of  juria- 
diction. 

DTJWELL  t?.  BOHMER 

(Circiiit  Ck>urt  for  Ohio:  2  Flippin,  168-170.    1878.) 

Statement  of  Facts. —  Bill  to  restrain  the  infringement  of  a  trade-mark, 
alleged  to  have  been  registered  in  accordance  with  the  act  of  congress  of  July 
8,  1870. 

Opinion  by  Swing,  J. 

The  demurrer  is  that  this  court  has  no  jurisdiction  of  the  case. 

ess 


PATENTS  AND  COPTBIOmS.  g  IHU 

§  1 541*  I%e  United  States  cinmit  court  hds  jurisdiction  in  equity  to  restrain 
infringement  of  trade-marks  duly  registered^  without  reference  to  the  citizenship 
of  the  parties. 

The  groand  of  the  deroorrer  is  that  the  parties  are  both  residents  of  the 
state  of  Ohio,  and  that  there  is  no  act  which  confers  apon  the  United  States 
conrts  jarisdiotion  of  the  subject-matter  in  soch  a  case.  The  act  of  1870  (R. 
S.y  sec.  629,  p.  Ill)  gives  the  circuit  court  jarisdiotion  of  all  suits  under  the 
copyright  and  patent  lawa  If  the  trade-mark  law  is  in  any  fair  sense  a  copy- 
right law,  the  act  gives  jarisdiotion.  The  only  provision  of  the  constitution 
which  in  any  wise  bears  on  the  power  of  congress  to  pass  laws  respecting  trade- 
marks, or  to  protect  them,  is  the  following,  viz. :  Section  8  of  article  1  of  the 
constitution  of  the  United  States.  ^^  The  congress  shall  have  power,  to  promote 
the  progress  of  science  and  useful  arts,  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writing  and  discoveries." 
^  Also  to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers." 

There  is  no  other  clause  of  the  constitution  which  vests  in  congress  the  povrer 
to  grant  to  authors  an  exclusive  right  to  their  writings,  and  congress  in  legis- 
lating on  this  question  undoubtedly  drew  their  power  from  this  section.  The 
copyright  and  trade-mark  laws  all  come  from  thesatae  source.  So  if  the  trade- 
mark act  of  1870  be  a  copyright  law,  then  the  oourt  has  jurisdiction  without 
reference  to  residence  or  the  amount  in  controversy.  The  clause  or  words  in 
section  4942  of  the  copyright  and  trade-mark  law,  viz. :  ^'  Shall  be  liable  to  an 
action  on  the  case  for  damages  for  such  wrongful  use  of  such  trade- mark,  at 
the  suit  of  the  owner  thereof;  and  the  party  aggrieved  shall  also  have  his 
remedy  according  to  the  course  of  equity  to  enjoin  the  wrongful  use  of  his 
trade- mark  and  to  recover  compensation  therefor  in  any  oourt  having  jurisdic- 
tion over  the  person  guilty  of  such  wrongful  use,"  does  not  limit  this  juris- 
tliction. 

But  there  may  be  a  general  extending  of  the  right  to  sue;  that  is,  where 
there  is  a  general  jurisdiction  in  the  courts  of  the  United  States  you  may  go 
into  any  state  court.  This  section  4942  may  be  an  enlargement,  but  is  not  a 
limitation,  of  the  jurisdiction.  But  aside  from  this  act,  section  1,  chapter  137, 
of  the  act  of  March  3,  1875,  provides:  "  That  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  and  arising 
under  the  constitution  or  laws  of  the  United  States,"  eta  The  clause  granting 
jurisdiction  is  without  limitation  as  to  residence.  It  only  limits  the  amount  in 
controversy.    The  remaining  clauses  are  wholly  disjunctive. 

The  first  three  clauses  are  without  qualification  as  to  citizenship.  Then  fol- 
lows the  clause  when  there  shall  be  controversies  of  citizens  of  different  states. 
In  the  present  case  the  right  is  derived  exclusively  from  a  law  of  the  United 
States.  In  this  statute  no  citizenship  is  requisite,  and  if,  in  this  case,  it  is  a  suit 
of  a  civil  nature  at  common  law  or  in  equity,  the  jurisdiction  vests  in  the  cir- 
cuit court,  whenever  the  amount  in  controversy  is  over  $500.  If  the  suit  arises 
under  the  constitution  or  a  law  of  tbe  United  States,  the  jurisdiction  is  then 
vested  without  respect  to  the  amount. 

The  authorities  upon  the  question  at  issue  are  very  limited,  and  not  a  single 
case,  in  whicb  the  question  has  been  raised,  has  been  cited  by  counsel.  The 
point  at  issue  is  argued  for  the  first  time  de  novo.    It  has  been  ably  argued. 
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I  have  looked  into  every  book  and  in  all  reported  decisions,  and  have  been 
unable  to  find  anything  in  which  the  qaestion  has  been  determined. 

In  Bamp's  Treatise,  Law  of  Patents,  Trade-marks  and  Copyrights,  it  seems  to 
be  taken  for  granted  that  the  circait  court  has  jarisdiction.  I  find  that  in  the  in- 
dex, ander  the  head  of  circuit  courts,  is  ^^  Original  jurisdiction  in  patent  cases,  page 
13,"  "in  copyright  cases  18,"  "in  trade-mark  cases  13,"  "without  regard  to 
citizenship,  page  13."  And  he  has  classed  it  there  without  regard  to  citizen- 
ship. Turn  to  the  pages  referred  to  in  the  index,  and  we  find  a  copy  of  the 
trade-mark  act  Turn  to  page  349  —  where  he  speaks  of  the  jurisdiction — he 
simply  copies  section  4942  of  the  act 

When  we  go  back  to  his  index  and  look  under  the  head  of  "Trade-marks,'* 
we  find  "Eemedy  in  State  Courts  Preserved."  See  page  250,  on  which  page 
he  quotes  section  4945  of  the  statute  of  1870  (R  S.,  ch.  2).  Now,  if  we  examine 
that  section,  we  find  that  it  provides  again:  "Nothing  in  this  chapter  shall 
prevent,  lessen,  impeach  or  avoid  any  remedy  at  law  or  in  equity,  which  any- 
party  aggrieved  by  any  wrongful  use  of  any  trade-mark  might  have  had  if  the 
provisions  of  this  chapter  had  not  been  enacted."  So  it  is  clear  that  he  regards 
the  jurisdiction  which  the  circuit  court  has  additional  to  that  possessed  by  the 
state  courts,  and  that  the  circuit  court  has  jurisdiction  without  reference  to  the 
residence  of  the  parties  or  the  amount  in  controversy.  When  we  come  to  look 
at  the  trade-mark  law  (R  S.,  title  60,  page  953),  we  find  that  the  title  thereof 
is  "Patents,  Trade-marks  and  Copyrights."  And  then  follows:  "Chapter 
One, Patents;"  "Chapter Two, Trade-marks;"  "Chapter Three, Copyrights;" 
and  the  sections  are  numbered  continuously  from  the  beginning  of  chapter  1, 
through  chapters  2  and  3.    The  demurrer  is  overruled. 

8  1542.  Ii^Q fiction  against  infringement— The  circuit  court  has  juriadiction  to  issue  an 
injunction  to  restrain  the  infringement  of  letters  patent  at  the  suit  of  a  foreign  administrator 
of  the  original  patentee.    Smith  v,  Mercer,*  5  Penn.  L.  J.,  53a 

g  154S.  Enjoining  representation  of  scene  in  play,—  Under  the  act  of  August  18, 1866,  this 
court  has  authority  to  enjoin  the  representation  or  sale  of  a  certain  scene  in  a  play  which  is 
a  substantial  reproduction  of  a  material  scene  in  the  plaintiflTs  play.  Daly  v.  Palmer,  6 
Blatch.,  256. 

§  1544.  Enjoining  nse  of  machine  in  another  state. —  In  a  suit  in  New  York  to  restrain 
the  unlawful  use  of  a  patented  machine  in  Vermont,  the  court  held  that  the  proceedings  for 
the  purpose  of  restraining  such  use  being  instituted  against  the  owner  or  party  concerned 
in  the  infringement,  it  was  sufficient  if  the  court  had  jurisdiction  of  the  person  of  the  defend- 
ant   Wilson  V.  Sherman,  1  Blatch.,  586. 

§  1545.  lAjnnetion  under  act  of  1800.— Under  the  act  of  1800,  and  previous  to  that  of 
February  15,  1819,  the  only  remedy  given  by  congress  to  a  patentee  whose  rights  were  in- 
fringed was  an  action  at  law  to  recover  threefold  damages;  a  suit  in  equity  for  an  injunction 
would  not  lie  in  the  circuit  court  between  citizens  of  the  same  state.  Livingston  v.  Van 
Ingen,*  1  Paine,  45. 

§  ]  540.  QtMxre:  Whether  such  an  action  would  lie  as  ancillary  to  and  in  defense  of  an  action 
at  law.    Ibid, 

%  1547.  Belief  independent  of  injunction.— The  seventeenth  section  of  the  patent  act  of 
July  4,  1886  (5  U.  S.  Stats,  at  Large,  124),  confers  jmisdiction  in  equity  upon  the  circuit 
courts,  irrespective  of  the  right  of  the  patentee  to  an  injunction  or  his  demand  for  one. 
Hence  this  court  has  jurisdiction  of  a  bill  in  equity  against  infringers  praying  for  a  discovery 
and  account,  although  the  period  of  the  patentee's  grant  has  expired,  and  he  is  no  longer  en- 
titled to  an  injunction.     Nevins  v,  Johnson,  8  Blatch.,  80. 

§  1548.  Proceeding  against  machine  itselt—It  seems  that  when  it  is  necessary  to  proceed 
against  the  machine  itself,  as  in  extreme  cases  of  contumacy,  or  fraudulent  contrivance  to 
evade  an  injunction,  the  proceedings  must  be  in  the  district  where  the  machine  is  located. 
Wilson  V.  Sherman,  1  Blatch.,  536. 

§  1549.  Specific  performance.—  A  suit  for  the  specific  performance  of  a  contract  for  the 
sale  of  a  patent-right  is  not  a  suit  arising  under  the  patent  laws,  within  the  jurisdiction  of 
the  circuit  courts.     Burr  v,  Gregory,*  2  Paine,  436;  Brooks  t^.  StoUey,  8  McL,  528. 
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g  1560.  A  bill  seeking  to  subject  a  patent-rigbt  to  a  Jnclgmeiit  in  favor  of  complainant  is 
not  a  case  arising  under  the  patent  laws.    Ryan  r.  Lee,*  10  Fed.  R.,  917. 

§  1651.  Resldenee  of  parties.—  In  patent  canses  tlie  jurisdiction  of  the  federal  courts  is 
not  dependent  on  the  residence  of  the  parties,  except  that  the  defendant  must  reside  or  be 
found  in  the  district  in  which  suit  is  brought.  Blunt  v.  Alien,*  8  N.  Y.  Leg.  Obs.,  107; 
Brooks  V.  Stollej,  8  McL.,  623. 

§  1562.  The  jurisdiction  of  the  circuit  court  of  the  United  States  in  patent  cases  extends 
to  cases  where  all  the  parties  are  citizens  of  the  same  state.    Evans  v.  £aton«  8  Wheat.,  518. 

§  156S.  The  circuit  comrt  of  the  United  States  has  jurisdiction  of  a  suit  in  equity  brought  by 
the  assignee  of  a  patent,  against  the  patentee,  to  restrain  infringement,  although  all  the  parties 
are  citizens  of  the  same  state.    Littlefteld  v.  Perry,  21  Wall.,  218. 

§  1664.  Service.—  All  suits  arising  under  patent-rights  are  within  the  jurisdiction  of  the 
circuit  court  of  the  United  States*  but  the  suit  must  be  brought  in  the  circuit  court  for 
that  district  where  the  defendant  resides*  or  is  served  personally  with  process;  and  this 
fact  of  personal  service  within  the  district  of  the  court  should  appear  plainly  on  the  record. 
Allen  r.  Blunt,  1  Blatcb.,  488. 

§  1666.  Prior  salt  at  law  anneeessary.—  The  United  States  circuit  court  has  jurisdiction 
in  equity  of  cases  for  infriugement  of  patents,  without  previously  sending  the  parties  to  try 
the  patent  at  law.  Ordering  a  law  trial  is  discretionary  with  the  court  and  floes  not  affect 
its  jurisdiction.  The  supreme  court  of  the  District  of  Ck>lumbia  has  the  same  powers. 
Cochrane  v.  Deener,  4  Otto,  782. 

g  1666.  The  circuit  courts  of  the  United  States  have  jurisdiction  of  controversies  arising 
under  the  juttent  laws  by  direct  grant  from  congress.  They  do  not  act  merely  as  ancillary  to 
courts  of  law,  and,  therefore,  do  not  require  the  patentee  to  establish  his  legal  right  in  a  court 
of  law  and  by  the  verdict  of  a  jury.    Senders  v,  Logan,*  2  Pittsb.  R.,  244. 

g  1667.  Declaring  patent  void  —  Rights  arising  exclusively  under  lieense.—  On  a  bill  in 
equity  by  licensees  to  have  the  defendants  enjoined  from  commencing  any  suit  on  the  license 
or  alienating  the  license  pending  this  action ;  to  have  the  patents  declared  void  for  want  of 
novelty ;  and  the  license  canceled  and  the  tariffs  paid  by  the  plaintiffs  returned,  held,  that 
this  court  had  no  jurisdiction  of  a  suit  to  declare  a  patent  void,  except  under  the  sixteenth 
section  of  the  act  of  July  4.  1836  (5  U.  &  Stat,  at  L.,  128),  and  the  tenth  section  of  the  act  of 
Mazxsh  8,  1859  (id..  854),  in  the  cases  therein  specially  provided,  under  none  of  which  this 
suit  came.  And  that  this  court  did  not  have  jurisdiction  of  this  suit  by  virtue  of  section  17» 
act  of  July  4,  1886,  l)ecause  the  rights  of  the  defendant,  by  virtue  of  the  license,  arose  out  of 
the  license,  and  not,  in  any  proper  or  legal  sense,  out  of  or  under  the  patents  or  the  law 
under  which  they  were  granted.    Merserole  v.  Union  Paper  Collar  Co.,  6  Blatch.,  856. 

g  1658.  Gonstraction  of  contract  between  author  and  pabllsher.—  The  United  States  cir- 
cuit court  has  no  jurisdiction  of  a  case  involving  solely  the  construction  of  a  contract  between 
author  and  publisher,  and  not  in  any  way  touching  the  validity  of  a  copyright  Pulte  v, 
Derby,  5  McL.,  886. 

§  1669.  Contraet  not  raising  any  qnestion  under  the  patent  laws.—  Whenever  a  contract 
is  made  in  relation  to  patent-rights  which  is  not  provided  for  and  regulated  by  an  act  of  con- 
gress, the  parties,  if  any  dispute  arises,  stand  upon  the  same  grounds  as  other  litigants  in 
respect  to  the  jurisdiction  of  the  court.  Hence  when  the  matter  in  dispute  was  whether  the 
complainant  in  a  bill  in  equity  was  entitled  to  an  extra  half  cent  for  the  use  of  his  patents 
under  a  license,  express  or  implied ;  and  it  appeared  that  the  decision  did  not  depend  in  any 
way  upon  the  construction  of  any  law  of  congress  relating  to  patents,  and  it  also  appeared 
that  the  parties  were  citizens  of  the  same  state,  the  court  held  that  it  did  not  have  jurisdic- 
tion of  the  suit.    Blanchard  v,  Sprague,  1  Cliff.,  -288. 

g  1660.  After  sale  of  patented  article.—  The  right  of  property  to  a  patented  machine  after 
it  has  been  sold  by  the  maker  to  another  is  not  protected  by  the  laws  of  the  United  States, 
but  by  the  state  laws,  and  it  is  to  them  the  owner  must  look  if  he  wishes  his  rights  to  be  pro- 
tected.   Bloomer  v.  McQuewan,  14  How.,  550. 

g  1661.  Remedy  after  expiration.— A  bill  in  equity  for  the  infringement  of  a  patent  will 
not  lie  after  the  patent  has  expired,  if  it  asks  only  for  damages  for  the  infringement,  for  the 
remedy  is  complete  at  law ;  but  if  it  asks  for  a  discovery,  and  such  an  account  as  is  the  proper 
subject  of  a  suit  in  equity,  the  circuit  court  will  take  jurisdiction.  Vaughan  v.  East  Tenn., 
Virg.  &  Ga.  R  Co.,  1  Flip.,  621. 

g  1662.  Assignees  of  inventors,—  Although  inventors  only  are  named  in  the  act  of  1836, 
section  17,  giving  jurisdiction  to  the  circuit  courts  in  patent  cases,  no  doubt  can  be  enteitained 
that  the  act  extends  to  and  includes  the  assignees  of  such  inventors.  Jenkins  v.  Qreenwald, 
1  Bond,  126. 

§1668.  Assignment  of  right  to  sae  for  infringement- The  profits  recoverable  in  an 
action  for  the  violation  of  an  exclusive  right  under  a  patent  are  not  regarded  in  the  light  of 
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unliquidated  damagee,  and  an  assignment  which  transfers  to  the  complainant  the  right  to  sne 
for  infringements  of  the  patent  is  not  void.    Ibid, 

§  1564,  ExtenBloB  proonred  by  frand.—  So  long  as  an  act  extending  a  patent  exists  in  the 
statute  book,  this  court  will  regard  it  as  the  law  of  the  land,  and  as  governing,  so  far  as  it 
applies,  the  rights  of  the  parties,  although  it  may  have  been  obtained  by  fraud  and  misrepre- 
sentation.   Gibson  v.  GifiFord,  1  Biatcb.,  529. 

g  1565.  UiipitMistaed  play  written  by  non-resident  alien  and  pmrcluwed  by  resident 
alien. —  The  acts  of  congress  in  regard  to  copyright  do  not  extend  to  the  case  of  an  onpab- 
lished  play,  written  by  a  non-resident  alien,  and  purchased  by  a  resident  alien.  The  parties 
to  the  suit,  however,  being  proper  parties  to  bring  the  case  within  the  jurisdiction  of  the 
court,  the  court  retained  jurisdiction  of  a  foiU  to  enjoin  the  representation  of  the  play,  by 
virtue  of  their  general  equity  jurisdiction.    Keene  v.  Wheatley,*  9  Am.  U  Reg.,  4i. 

5.  Internal  Revenvs, 

BXTMMABY-^  Jurisdiction  lost  by  act  of  1866,  §  1566.— 12emed|^  iigainst  collector,  %%  1567, 1569. — 
Remedy  against  assessor,  §  1568. — Jurisdiction  in  removed  suits,  g  1570.— iVb  jurisdiction 
to  enjoin  collection  of  illegal  tax,  g  15>11,'^  Jurisdiction  under  act  of  18SS  to  enjoin  eolr 
lection  of\llegal  tax,  §  1672. 

§  1566.  Under  the  statute  of  1864,  the  circuit  courts  had  original  jurisdiction  of  internal 
revenue  suits  between  citizens  of  the  same  state ;  but  the  repeal  of  that  statute  in  1866  took 
away  this  jurisdiction,  and  cases  pending  under  it  at  the  time  of  the  repeal,  fell.  Insurance 
Co.  V,  Ritchie,  §§  1578-74. 

§  1567.  An  action  of  assumpsit  may  be  maintained  against  a  collector  to  recover  taxes  ille- 
gally assessed  and  paid  under  due  protest.    Assessor  v.  Osbornes,  §§  1575-80. 

8  1568.  Sembie,  that  an  assessor,  though  perhaps  liable  in  some  casee  for  an  illegal  assesa- 
ment,  is  not  liable  in  assumpsit  for  taxes  paid  the  collector.    Ibid, 

§  1569.  Under  the  acts  of  1888  and  1864,  a  suit  might  be  maintained  in  the  circuit  court 
between  citizens  of  the  same  state  to  recover  internal  revenue  duties  illegally  assessed,  but 
this  right  is  taken  away  even  in  suits  then  pending  by  the  act  of  July  80,  1866.    Ibid, 

§  1570.  Although  the  circuit  court  is  without  original  jurisdiction  of  these  suits,  it  could 
take  cognizance  of  them  if  removed  by  defendants  from  a  state  court.    Ibid» 

§  1571.  The  circuit  court  has  no  power  to  enjoin  the  collection  of  an  illegal  income  tax, 
either  under  the  constitution  defining  the  judicial  power  of  the  United  States,  because  this 
provision  has  not  been  put  in  force  by  legislation,  or  under  the  general  equity  powers  of  the 
court.    Roback  v.  Taylor,  §g  1581-84. 

g  1572.  Under  the  act  of  March  2,  1888,  the  circuit  court  has  power  to  enjoin  the  collection 
of  an  illegal  tax.    Georgia  v.  Atkins,  g§  1585-80. 

[Notes.— See  §§  1587-1589.] 

INSURANCE  COMPANY  v.  RITCHIE. 
(5  Wallace,  541-545.    1866.) 

Appeal  from  U.  8.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Chase,  C.  J. 

Statement  of  Facts. —  We  meet  upon  the  threshold  of  this  oause  a  qaestion 
of  jurisdiction.  The  record  discloses  a  suit  in  equity  by  the  Merchants'  Insur- 
ance Company,  a  corporation  under  the  laws  of  Massachusetts  having  its  place 
of  business  in  the  city  of  Boston,  against  James  Bitcbie  and  E.  L.  Pierce, 
assessor  and  collector  of  internal  revenue  in  the  third  collection  district  of 
that  commonwealth.  The  corporation  constructively  (Louisville  R.  Co.  9.  Let- 
son,  2  How.,  554  (§§  1346-50,  supra);  Marshall  v,  Baltimore  &  Ohio  R  Co.,  16 
id.,  314  (Contracts,  §§  555-62),  and  Ritchie  and  Pierce  actually,  are  citizens  of 
Massachusetts.  And  the  question  is.  Whether  this  suit,  as  a  revenue  case,  can 
be  maintained  by  a  citizen  of  Massachusetts  against  citizens  of  the  same  state! 

§  1573.  The  statutes  relating  to  reventie  suits. 

The  judiciary  act  of  1789  limited  the  jurisdiction  of  national  courts,  so  far 
as  determined  by  citizenship,  to  ^^  suits  between  a  citizen  of  the  state  in  which 
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the  snit  is  brought  and  a  citizen  of  another  state."  And  except  in  relation  to 
revenae  cases  this  limitation  has  remained  unchanged.  In  1833  an  attempted 
nullification  of  the  laws  for  the  collection  of  duties  on  imports  led  to  the  en- 
actment of  a  law,  one  of  the  provisions  of  which  conferred  on  the  circuit 
courts  jurisdiction  of  ''  all  cases  in  law  or  equity  arising  under  the  revenue  laws 
of  the  United  States  for  which  other  provisions  had  not  been  already  made." 
4  Stat,  at  Large,  632.  Until  the  passage  of  this  act  no  original  action  by  a 
citizen  of  any  state* against  a  citizen  of  the  same  state  could  be  maintained  in 
a  national  court  at  law  or  in  equity,  for  injuries  arising  from  the  illegal  exac- 
tion of  duties  by  collectors  of  revenue.  liedress  of  such  injuries  could  be  ob- 
tained only  in  the  state  courts,  and  the  revisory  jurisdiction  of  this  court  could 
be  invoked  only  under  the  twenty-fifth  section  of  the  judiciary  act. 

The  act  of  1833  made  the  right  of  action  to  depend  not  altogether,  as  pre- 
viously, upon  the  character  of  the  parties  as  citizens  or  aliens,  but  also  on  the 
nature  of  the  controversy,  without  regard  to  citizenship  or  alienage.  Under 
that  act  citizens  of  the  same  state  might  sue  each  other  for  causes  arising  under 
the  revenue  laws.  A  citizen  injured  by  the  proceedings  of  a  collector  might 
have  an  action  against  him  for  the  injury,  though  a  citizen  of  the  same  state 
with  himself.  And  the  third  section  of  the  same  act  gave  the  right  to  collect- 
ors or  others  who  might  be  sued  in  any  state  court,  on  account  of  any  act  done 
under  the  revenue  laws,  to  remove  the  action  by  a  proper  proceeding  into  a 
national  court.  The  right  to  remove  causes  from  state  into  national  courts  had 
been  long  before  given  by  the  judiciary  act,  but  it  was  limited  to  certain  classes 
of  cases,  which  did  not  include  those  arising  under  the  laws  for  the  collection 
of  duties. 

After  the  act  of  1833  many  suits,  brought  in  the  state  courts  against  col- 
lectors, were  removed  into  the  circuit  courts.  The  cases  of  Elliott  v.  Swart- 
wout,  10  Pet.,  137,  and  Bend  v.  Hoyt,  13  id.,  267,  were  of  this  description. 
They  were  suits  originally  instituted  in  the  superior  court  of  New  York,  but 
removed  to  the  circuit  court  of  the  United  States  for  the  southern  district,  to 
recover  from  collectors  of  the  port  of  Kew  York  duties  alleged  to  have  been 
illegally  exacted.  Under  that  act  suits  in  equity  in  proper  cases^  as  well  as 
actions  at  law,  might  have  been  maintained  against  collectors  of  customs  by 
citizens  of  the  same  state;  and  upon  the  enactment,  under  the  exigencies 
created  by  civil  war,  of  the  existing  internal  revenue  laws,  it  became  a  question 
whether  the  general  provisions  of  that  act,  giving  jurisdiction  of  cases  under 
the  revenue  laws,  extended  to  cases  under  the  new  enactments.  This  question 
was  resolved  by  the  internal  revenue  act  of  1864,  in  the  fiftieth  section  of 
which  it  was  provided  that  the  provisions  of  the  act  of  1833  should  extend  to 
all  cases  arising  under  the  laws  for  the  collection  of  internal  duties.  13  Stat* 
at  Large,  241. 

§  1 574*  The  statute  of  186 Ji^  in  force  when  this  suit  was  brotighij  would  give 
jurisdiction^  but  the  repeal  of  that  statute  in  1866  takes  it  away. 

It  was  while  this  section  of  the  act  of  1864  was  in  force  that  the  suit  in  the 
present  record  was  brought.  Had  it  been  suffered  to  remain  in  force  the  ques- 
tion of  jurisdiction  now  under  consideration  could  not  have  arisen.  But  it  was 
repealed  by  the  act  of  1866  (14  Stat,  at  Large,  172),  without  any  saving  of 
such  causes  as  that  before  us.  And  not  only  was  there  no  such  saving,  but  it 
was  expressly  provided  that  ^Hhe  act  of  1833  shall  not  ba  so  construed  as  to 
apply  to  cases"  arising  under  the  act  of  1864,  or  any  amendatory  acts,  '^  nor  to 
any  case  in  which  the  validity  or  interpretation  of  such  act  or  acts  shall  be  in 
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issne."  The  case  before  us  is  a  case  under  the  act  of  1864.  It  is  a  case  of 
which,  because  of  the  fact  that  the  appellants  and  appellees  are  citizens  of  the 
same  state,  we  have  no  jurisdiction  except  under  the  act  of  1833.  And  the 
act  of  1866  declares  that  the  act  of  1833  shall  not  be  construed  so  as  to  apply 
to  such  a  case. 

This  is  equivalent  to  a  repeal  of  an  act  giving  jurisdiction  of  a  pending  suit. 
It  is  an  express  prohibition  of  the  exercise  of  the  jurisdiction  conferred  by  the 
act  of  1833  in  cases  arising  under  the  internal  revenue  laws.  It  is  clear  that 
when  the  jurisdiction  of  a  cause  depends  upon  a  statute,  the  repeal  of  the  stat- 
ute takes  away  the  jurisdiction.  Eex  v.  Justices  of  London,  3  Burr.,  1456; 
Norris  v,  Crocker,  13  How.,  429.  And  it  is  equally  clear,  that  where  a  juris- 
diction, conferred  by  statute,  is  prohibited  by  a  subsequent  statute,  the  prohi- 
bition is,  so  far,  a  repeal  of  the  statute  conferring  the  jurisdiction. 

It  is  quite  possible  that  this  effect  of  the  act  of  1866  was  not  contemplated 
by  congress.  The  jurisdiction  given  by  the  act  of  1833  in  cases  arising  under 
the  customs  revenue  laws  is  not  taken  away  or  affected  by  it.  In  these  cases 
suits  may  still  be  maintained  against  collectors  by  citizens  of  the  same  state. 
It  is  certainly  difficult  to  perceive  a  reason  for  discrimination  between  such 
suits  and  suits  under  the  internal  revenue  laws;  but  when  terms  are  unambig- 
uous we  may  not  speculate  on  probabilities  of  intention.  The  rules  of  inter- 
pretation settled  and  established  in  the  construction  of  statutes  deny  to  us 
•jurisdiction  of  the  controversy  in  the  record,  because  it  is  a  suit  between  citizens 
of  the  same  state,  and  the  jurisdiction  of  such  suits  in  internal  revenue  cases, 
conferred  by  the  acts  of  1833  and  1864,  is  taken  away  by  the  act  of  1866. 
The  appeal  in  this  cause  must  therefore  be  dismissed  for  want  of  jurisdiction. 

THE  ASSESSOR  v.  OSBORNES. 
(9  Wallace,  567-575.    1869.) 

Error  to  U.  8.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Damages  are  sought  to  be  recovered  by  the  plaintiffs 
of  the  defendant,  as  the  assessor  of  internal  revenue  taxes  for  the  twenty- fourth 
district  of  the  state  of  New  York,  because,  as  they  allege,  he  illegally  assessed 
against  them  certain  internal  revenue  taxes  upon  certain  articles  which  they 
manufactured  during  the  period  specified  in  the  declaration. 

They  brought  their  suit  on  the  20th  of  July,  1SG6,  and  the  declaration  con- 
tains forty-one  counts.  Twenty-eight  of  the  counts  relate  to  certain  internal 
revenue  taxes  alleged  to  have  been  illegally  assessed  by  the  defendant  against  the 
plaintiffs  upon  certain  iron  castings  of  two  classes  therein  described.  One  class 
consisted  of  castings  of  iron  exceeding  ten  pounds  in  weight  for  each  casting, 
and  the  other  class  consisted  of  castings  of  iron  of  ten  pounds  weight  for  each 
casting,  or  less,  as  more  fully  set  forth  in  the  first  fourteen  counts.  Machines, 
in  a  finished  condition,  for  reaping  and  mowing,  were  also  manufactured  by 
the  plaintiffs  during  the  same  period,  and  the  remaining  thirteen  counts  relate 
to  assessments  made  by  the  defendant  against  the  plaintiffs  upon  reaping  and 
mowing  machines  which  were  in  a  finished  condition;  and  the  charge  is,  that 
the  last-named  assessments  were  also  illegal,  and  that  the  defendant,  as  such 
assessor,  transmitted  the  lists  to  the  collector  of  the  district,  and  that  the 
plaintiffs  paid  the  taxes  under  protest,  as  in  the  case  of  the  assessments  upon 
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the  castings  of  iron^  which  were,  in  fact,  ased  as  coiBponent  parts  of  the  finished 
machines. 

For  several  years  prior  to  the  assessment  of  the  taxes  in  question  the  plaint* 
iffs  had  been  mannfacturers  of  the  Eirby  Harvester  and  Mower,  at  Auburn, 
within  that  collection  district.  They  were  the  exclusive  licensees  for  the  manu- 
facture and  sale  of  those  machines  under  the  several  patents  granted  for  that 
invention,  and  the  agreed  statement  shows  that  they  make  the  castings  used  as 
parts  of  the  machines  as  well  as  the  machines  in  their  organized  and  finished 
condition,  and  it  is  admitted  that  the  castings  which  they  make  cannot  be  used 
for  any  other  purpose  than  as  component  parts  of  their  machine,  nor  as  parts 
of  any  different  machine  made  by  any  other  manufacturers. 

Castings  manufactured  by  the  plaintiffs  are  made  from  pig-iron,  upon  which 
the  internal  revenue  duties  imposed  under  the  acts  of  congress  have  been  fully 
paid.  All  of  the  castings,  after  being  taken  from  the  moulds,  require  to  be  poL 
ished,  examined  and  tested,  to  see  if  they  are  perfect  and  fit  for  the  purpose 
before  they  can  be  used  as  component  parts  of  a  reaper  or  mower,  and  many 
of  them  have  also  to  be  painted  and  varnished.  Eeapers  and  mowers,  when 
sold  by  the  plaintiffs,  include  as  parts  thereof  all  the  necessary  pieces  of  oast* 
ings  and  of  wood-work  to  constitute  a  complete  working  machine;  but  they 
do  not  put  all  of  the  several  parts  together  until  the  purchaser  is  ready  to  use  the 
machine  in  the  field,  as  it  is  much  more  convenient  to  transport  the  several 
parts  in  their  separate  condition  than  the  embodied  machine. 

Prior  to  the  year  1865  the  plaintiffs  had  never  made  any  returns  to  the 
assessor  or  assistant  assessor  of  any  castings  which  they  manufactured,  nor  had 
they  ever  been  required  to  make  any  such  return,  either  by  the  assessor,  assist- 
ant assessor  or  commissioner;  but  the  commissioner,  in  March  of  that  year, 
directed  the  defendant,  as  such  assessor,  to  require  of  the  plaintiff  such  a  return, 
specifying  the  number  of  tons  of  such  castings  which  they  had  manufactured 
of  the  two  classes  mentioned  in  the  declaration,  for  the  six  months  next  pre^ 
ceding  the  month  of  March  of  that  year,  and  also  the  number  of  finished 
machines  which  they  had  manufactured  and  sold  during  the  same  time,  in 
order  that  the  same  might  be  separately  taxed,  as  follows:  (1)  That  the  cast^ 
ings  of  ten  pounds  weight  or  less  each  casting  might  be  taxed  at  the  rate  of 
five  per  cent,  ad  val&rem.  (2)  That  the  castings  exceeding  ten  pounds  in 
weight  each  casting  might  be  taxed  at  the  rate  of  $3  per  ton.  (8)  That  the  fin« 
ished  machines  sold  during  that  time  might  be  taxed  five  per  cent,  ad  valorem^ 
without  any  deduction  being  made  for  the  castings  used  as  component  parts  of 
the  machines. 

Pursuant  to  the  directions  of  the  commissioner  the  plaintiffs  made  the  re* 
quired  retiim  and  paid  the  taxes  to  the  collector,  under  protest,  and  brought 
this  suit  to  recover  compensation  for  the  illegal  acts  of  the  defendant.  Process 
having  been  served,  the  defendant  appeared  and  pleaded  that  he  was  not 
guilty,  which  was  duly  joined  by  the  plaintiffs,  and  the  parties  entered  into 
stipulation  waiving  a  jury,  and  consenting  that  the  cause  might  be  tried  by 
the  court  without  the  intervention  of  a  jury.  18  Stat,  at  Large,  6.  Hearing 
was  accordingly  had  before  the  court  and  judgment  was  rendered  for  the 
plaintiffs  in  the  sum  of  $9,805.12,  besides  costs  and  charges.  Whereupon  the 
defendant  suedout  a  writ  of  error  and  removed  the  cause  into  this  court.  Be- 
sides the  first  assessment,  which  included  the  month  of  July,  1864,  and  ex- 
tended to  February,  1865,  both  inclusive,  there  were  subsequent  assessments 
for  each  month  following  up  to  and  including  May,  1866,  and  the  agreed  state* 
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ment  finds  that  the  same  state  of  facts  apply  to  eveiy  month  thereafter  antil 
the  passage  of  the  act  of  the  13th  of  July,  1S66,  which  transferred  reapers  and 
mowers  to  the  free  list.     14  Stat,  at  Large,  149. 

§  1 57  6.  Method  of  rec(fvering  taxes  iUegdUy  assessed  and  paid  under  protest. 

Where  internal  revenue  taxes  are  illegally  assessed  it  is  well  settled  that  the 
injured  party,  if  be  complies  with  the  conditions  specified  in  the  act  of  congress 
upon  that  subject,  and  pays  the  taxes  under  protest,  may  maintain  an  action  of 
assumpsit  against  the  collector  to  recover  back  the  amount  so  paid.  Phila- 
delphia V.  The  Collector,  5  Wall.,  731.  Collectors  in  such  cases  are  not  re- 
quired to  reimburse  themselves  for  such  liabilities,  but  the  provision  is  that  all 
such  judgments  against  them  shall  be  paid  by  the  commissioner,  including  the 
costs  and  expenses  of  the  suit.  Such  a  judgment  against  the  collector  is  in  the 
nature  of  a  recovery  against  the  United  States,  and,  consequently,  the  amount 
recovered  is  regarded^  as  a  proper  charge  against  the  revenue  collected  from 
that  source.  Grant  all  that,  and  still  the  concession  does  not  touch  the  ques- 
tion involved  in  this  case,  as  the  suit  in  the  case  before  the  court  is  against  the 
assessor  to  recover  back  taxes  paid  to  the  collector,  which  presents  a  question 
never  adjudicated  in  this  court.  Assessors  may,  perhaps,  be  liable  for  an  illegal 
assessment  in  cases  where  they  have  no  jurisdiction  to  make  any  assessment, 
but  the  question  whether  an  assessor  is  liable  to  an  action  of  assumpsit  for 
taxes  paid  to  a  collector  is  a  very  different  question,  and  it  is  quite  certain  that 
such  a  theory  finds  no  support  in  any  prior  decision  of  this  court.  Barhyte  v. 
Shepherd,  35  N.  Y.,  238;  Weaver  v.  Devendorf,  3  Denio,  117;  Swift  v.  Pough- 
keepsie,  37  N.  Y.,  511 ;  Dickinson  v.  Billings,  4  Gray,  42;  Railroad  v.  Charles- 
town,  8  Allen,  245. 

Actions  of  the  kind  may,  under  some  circumstances,  undoubtedly  be  main- 
tained against  the  collector,  and  it  may  be  that  an  assessor,  acting  in  a  case 
where  he  has  no  jurisdiction,  may  be  liable  to  the  injured  party  for  an  illegal 
assessment  of  internal  revenue  taxes,  but  neither  the  collector  nor  the  assessor 
can  be  sued  in  the  circuit  court  of  the  United  States  by  any  party  who  is  a 
citizen  of  the  same  state  with  such  collector  or  assessor.  Suits  in  such  cases, 
that  is,  where  the  plaintiff  and  defendant  are  citizens  of  the  same  state,  may  be 
brought  in  the  state  courts,  but  such  suits  cannot  be  maintained  in  the  circuit 
courts  under  existing  laws  unless  the  plaintiff  and  defendant  are  citizens  of 
different  states.  Consequently,  where  the  parties  are  citizens  of  the  same 
state,  the  action  must  be  brought  in  the  state  court,  but  the  defendant,  if  he 
sees  fit,  and  seasonably  takes  the  proper  steps,  may  remove  the  cause  into  the 
circuit  court  for  trial. 

§  1676.  Under  the  acts  of  1833  and  1866  suit  might  he  maintained  in  the  dr- 
cuit  courty  for  the  recovery  of  internal  revenue  duties  HUgally  assessed^  between 
citizens  of  t/ts  same  state^  but  this  right  is  taken  away  by  the  act  of  1866. 

Oases  arising  under  the  revenue  laws  ware  declared  to  be  cognizable  in  the 
circuit  courts  by  the  act  of  the  2d  of  March,  1833,  unless  where  it  appeared 
that  other  provisions  for  the  trial  of  the  same  bad  been  previously  made  by 
law.  Laws  for  the  assessment  and  collection  of  internal  revenue  duties  were 
not  in  existence  at  that  time,  but  those  provisions  were  extended  by  the  fiftieth 
section  of  the  act  of  the  30th  of  June,  1864,  to  cases  arising  under  the  acts  of 
congress  providing  for  the  collection  of  internal  revenue  duties,  and  the  same 
section  provides  that  all  persons  authorized  to  assess,  receive  or  collect  such 
duties  or  taxes  under  those  laws  shall  be  entitled  to  all  exemptions,  immanities, 
benefits^  righta  and  privileges  therein  enumerated  or  conferred.     18  Stat  at 
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Large,  241*  Such  an  action,  to  recover  back  internal  revenue  duties,  illegally 
assessed  and  paid  under  protest,  might  undoubtedly  have  been  maintained  in 
the  circuit  courts  while  that  provision  remained  in  force,  although  both  parties 
were  citizens  of  the  same  state,  as  the  jurisdiction  was  made  to  depend  upon 
the  subject-matter;  but  the  first  proviso  in  the  sixty^seventh  section  of  the  act 
of  the  30lh  of  July,  1866,  expressly  enacts  that  the  original  act,  to  wit,  the  act 
of  the  2d  of  March,  1833,  shall  not  be  so  construed  as  to  apply  to  cases  ^'arising 
under  any  of  the  internal  revenue  acts,  nor  to  any  case  in  which  the  validity  or 
interpretation  of  those  acts  shall  be  in  issue."  14  Stat,  at  Large,  172;  Phila- 
delphia V.  The  Collector,  5  Wall.,  728;  Insurance  Co.  v.  Bitchie,  id.,  541  (§§  1573- 
74,  stipra). 

Unquestionably  the  effect  of  that  proviso  was  to  confine  the  original  act  to 
the  purposes  for  which  it  was  passed,  and  to  limit  its  scope  and  operation, 
standing  alone  and  unaffected  by  the  fiftieth  section  of  the  subsequent  act,  to 
cases  arising  under  the  acts  of  congress  providing  for  the  collection  of  import 
duties.  But  that  proviso  left  the  fiftieth  section  of  the  act  of  the  30th  of  June, 
1864,  untouched  and  in  full  force,  and  if  legislation  had  stopped  there,  persons 
duly  authorized  to  assess,  receive  or  collect  internal  revenue  duties  would  still 
have  been  entitled  to  the  same  exemptions,  immunities,  benefits,  rights  and 
privileges  under  the  original  act  as  persons  employed  to  assess,  receive  or  col- 
lect import  duties.  Legislation,  however,  did  not  stop  there,  but  the  sixty* 
eighth  section  of  the  act  of  the  13th  of  July,  1866,  repealed  the  fiftieth  section 
of  the  act  of  the  30th  of  June,  1864,  altogether,  subject  to  the  proviso  contained 
in  the  same  repealing  section,  which  enacts  that  any  case  removed  from  a  state 
court  into  the  circuit  court,  under  the  former  regulations  upon  the  subject,  shall 
be  remanded,  unless  the  justice  of  the  circuit  court  shall  be  of  the  opinion  that 
the  same,  if  pending  in  the  state  court,  might  be  removed  into  the  circuit  court 
under  the  new  provision  contained  in  the  sixty-seventh  section  of  that  act. 

Since  the  passage  of  that  act  and  the  repeal  of  the  fiftieth  section  of  the  prior 
act,  the  circuit  courts  have  no  jurisdiction  of  cases  arising  under  the  internal 
revenue  laws  to  recover  back  duties  illegally  assessed  and  paid  under  protest, 
unless  the  plaintiff  and  defendant  therein  are  citizens  of  different  states.  Such 
actions  must  be  commenced  in  the  state  courts  if  the  parties  are  citizens  of  the 
same  state,  but  the  defendant  may,  at  any  time  before  the  trial,  upon  petition 
to  the  circuit  court  of  the  district  in  which  he  is  served  with  process,  remove 
the  cause,  upon  due  proceedings  therein,  into  such  circuit  court,  and  the  pro* 
vision  is  that  the  cause  thereafter  shall  be  beard  and  determined  as  a  cause 
originally  commenced  in  that  court.     14  Stat,  at  Large,  171,  §  67. 

§  1 577.  T/i^  circuit  courts  though  anthout  origiiuU  jurisdiction  in  eiu:h  a  $uU 
as  this^  yet  could  maintain  it  if  removed  from  a  state  court  by  defendant 

Assumpsit  for  money  had  and  received  is  the  appropriate  remedy  to  recover 
back  moneys  paid  under  protest  for  internal  revenue  duties  illegally  assessed; 
and,  if  commenced  in  a  state  court,  the  action  may  be  removed,  on  petition  of 
the  defendant,  into  the  circuit  court  for  the  district  where  the  service  was 
made,  and  in  that  state  of  the  case  the  jurisdiction  of  the  circuit  court  is  clear 
beyond  doubt,  irrespective  of  the  citizenship  of  the  parties;  but  if  the  action  is 
originally  commenced  in  the  circuit  court,  the  cause  must  be  dismissed  for  the 
want  of  jurisdiction,  unless  it  appears  that  the  parties  were  citizens  of  different 
states. 

Three  propositions  are  submitted  by  the  plaintiffs  as  being  severally  sufficient 
to  take  the  case  before  the  court  out  of  the  operation  of  that  rule:    (1)  They 
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contend  that  it  does  not  appear  that  the  case  was  not  removed  from  the  state 
court  into  the  circuit  court,  as  required  to  give  the  circuit  court  jurisdiction 
under  existing  laws.  (2)  That  it  does  not  appear  that  the  plaintiff  and  defend- 
ant in  the  case  are  not  citizens  of  different  states,  as  required  to  confer  jurisdic- 
tion upon  the  circuit  court.  (3)  That  the  case  was  properly  cognizable  in  the 
circuit  court  at  the  time  it  was  commenced,  and  that  the  subsequent  repeal  of 
the  provision  conferring  such  jurisdiction  does  not  impair  the  right  of  the 
plaintiffs  to  maintain  the  suit. 

Unsupported  in  fact  as  the  first  proposition  is,  it  does  not  seem  to  be  neces- 
sary to  enter  into  any  argument  to  retute  it.  Suffice  it  to  say  that  the  record 
shows  that  the  suit  was  commenced  in  the  circuit  court,  and  that  it  was  not 
removed  into  that  court  from  the  state  court,  which  is  all  that  need  be  said  in 
reply  to  the  first  proposition. 

§  1578.  Where  the  jurisdiction  of  the  federal  courts  depends  upon  citizenship^ 
such  citizenship  must  be  alleged. 

When  the  jurisdiction  of  the  circuit  court  depends  upon  the  citizenship  of  the 
parties,  it  is  not  enough  that  it  docs  appear  that  they  are  not  citizens  of  the 
same  state,  but  the  facts  necessary  to  give  the  circuit  court  jurisdiction  must 
be  distinctly  alleged.  Circuit  courts  are  courts  of  special  jurisdiction,  and 
therefore  they  cannot  take  jurisdiction  of  any  case,  either  civil  or  criminal, 
where  they  are  not  authorized  to  do  so  by  an  act  of  congress.  Sheldon  v. 
Sill,  8  How.,  449  (§§  1194-95,  supra)\  Turner  v.  The  Bank,  4  DalL,  10  (§  1098, 
supra);  Mclntire  v.  Wood,  7  Cranch,  606;  Kendall  v.  United  States,  12  Pet., 
616. 

§  1679*  Jurisdiction  depending  upon  a  statute  falls  toith  the  repeal  of  the 
statute. 

Jurisdiction  in  such  cases  was  conferred  by  an*  act  of  congress,  and  when 
that  act  of  congress  was  repealed  the  power  to  exercise  such  jurisdiction  was 
withdrawn,  and  inasmuch  as  the  repealing  act  contained  no  saving  clause,  all 
pending  actions  fell,  as  the  jurisdiction  depended  entirely  upon  the  act  of  con- 
gress. Norris  v.  Crocker,  13  How.,  438;  Yeaton  v.  United  States,  5  Cranch, 
281  (Appeals,  §§  2756-57);  The  Rachel,  6  id.,  329;  The  Irresistible,  7  Wheat., 
651;  Maryland  v.  Eailroad  Co.,  3  How.,  534;  1  Kent  (11th  ed.),  465;  Butler  t;. 
Palmer,  1  Hill,  324. 

§  1680.  Where  the  court  below  gave  judgment  in  a  case  of  which  it  had  no 
jurisdiction^  judgment  will  be  reversed  and  the  cause  remanded  with  directions 
to  dismiss  for  want  of  jurisdiction. 

Applying  these  principles  to  the  present  case  it  is  clear  that  the  circuit  court 
had  no  jurisdiction  of  this  case.  Usually  where  a  court  has  no  jurisdiction  of 
the  case  the  correct  practice  is  to  dismiss  the  suit,  but  a  different  rule  neces- 
sarily prevails  in  an  appellate  court  in  cases  where  the  subordinate  court  was 
without  jurisdiction  and  has  improperly  given  judgment  for  the  plaintiff.  In 
such  a  case  the  judgment  in  the  court  below  must  be  reversed,  else  the  plaint- 
iff would  have  the  benefit  of  a  judgment  rendered  by  a  court  which  had  no 
authority  to  hear  and  determine  the  matter  in  controversy. 

Judgment  reversed,  and  the  cause  remanded  with  directions  to  dismiss  the 
case  for  the  want  of  jurisdiction. 
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ROBACK  V.  TAYLOR. 
(Circuit  Court  for  Ohio:  2  Bond,  86-41.    1806.) 

Opinion  by  the  Codet. 

Statehsnt  of  Facts. —  This  is  a  bill  in  equity,  in  which  the  complainant, 
Charles  W.  Roback,  a  citizen  of  the  state  of  Ohio,  avers,  in  substance,  that  for 
ten  years  prior  to  the  autumn  of  1865,  he  had  been  largely  and  successfully 
engaged  in  the  manufacture  and  sale  of  medicines  in  the  city  of  Cincinnati ; 
that  in  the  prosecution  of  that  business  he  had  devoted  much  time  and  atten* 
tion  and  invested  some  |60,000  of  capital;  that  in  the  fall  of  1865  he  retired 
from  it,  and  sold  the  good  will  of  the  same  for  $55,000;  that  after  such  sale, 
the  assessor  for  the  district  under  the  internal  revenue  act  of  the  United  States 
charged  and  returned  the  proceeds  of  said  sale  as  part  of  the  complainant's  in- 
come for  the  year  1865 ;  and  that  the  defendant,  B.  M.  W.  Taylor,  collector  of 
internal  revenue  for  the  second  collection  district  of  Ohio,  to  whom  the  return 
of  the  assessor  was  made,  threatens,  and  is  about  to  proceed  to  collect  a  tax  of 
$5,600  by  distraint.  The  bill  then  avers  that  the  return  and  assessment  of  said 
sum  as  income  tax  is  unjust  and  contrary  to  law;  and  prays  that  the  said  cot 
lector  and  all  others  may  be  perpetually  enjoined  from  the  collection  thereof, 
and  that,  upon  final  hearing,  the  same  may  be  decreed  to  be  illegal  and  void. 

On  the  5th  of  August  last,  Mr.  Justice  Swayne  granted  an  injunction,  to 
continue  '^  until  further  hearing  at  the  next  term  of  the  courL"  It  may  be 
proper  to  here  state  that  the  learned  judge,  in  making  the  order  for  an  injunc- 
tion, intimated  a  strong  doubt  as  to  the  jurisdiction  of  the  court  on  the  case 
made  in  the  bill,  but  thought  it  due  the  complainant  to  restrain  further  pro* 
ceedings  for  enforcing  the  collection  of  the  alleged  illegal  tax  until  the  case 
could  be  more  fully  heard.  A  motion  is  now  made  by  the  district  attorney  of 
the  United  States,  in  behalf  of  the  present  incumbent  of  the  ofiice  of  collector 
for  the  second  collection  district,  to  dissolve  the  injunction,  on  the  ground  of  a 
want  of  jurisdiction  in  this  court  to  entertain  the  case.  This  motion  necessarily 
precludes  all  inquiry  as  to  the  legality  of  the  tax  assessed  against  the  com* 
plainant.  If  the  court  has  no  jurisdiction,  whatever  may  be  its  conviction 
upon  the  question  of  the  legality  of  the  tax,  it  has  no  power  to  grant  the  relief 
prayed  for  in  the  bill;  and  the  injunction  must  necessarily  be  dissolved. 

§  1681*  This  court  has  no  jurisdiction  of  a  bill  jUed  to  restrain  the  ooUeotian 
of  an  iUegal  income  tax. 

The  question  thus  presented  is  important  in  its  character,  but  in  my  judg* 
ment  not  difficult  of  solution.  It  arises  under  a  statute  of  recent  enactment, 
and  upon  the  points  for  decision  the  court  has  not  the  aid  of  any  prior  judicial 
action.  They  must  be  decided,  therefore,  in  the  light  of  general  and  well- 
settled  principles,  and  not  upon  the  authority  of  precedents  having  a  direct 
application  to  the  case.  I  shall  be  very  brief  in  stating  the  grounds  on  which 
I  have  attained  the  conclusion  that  the  court  has  no  jurisdiction  to  grant  the 
relief  prayed  for.  It  will  readily  be  conceded  that  jurisdiction  cannot  be  sus- 
tained from  the  citizenship  of  the  parties.  From  the  averment  of  the  bill  it 
appears  that  both  the  complainant  and  the  defendant  are  citizens  of  Ohio.  It 
is  not,  therefore,  a  case  of  controversy,  in  the  words  of  the  constitution,  '^  be- 
tween citizens  of  different  states." 

§  1682.  The  provisions  of  the  constitution  as  to  the  judicial  power  of  the 
United  States  are  not  self-executing ^  and  require  legislation  to  put  them  in  force. 

It  is  insisted,  however,  that  the  jurisdiction  vests  by  force  of  that  clause  of 
the  second  section  of  the  third  article  of  the  constitution  which  declares  that 
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^^  the  judicial  power  shall  extend  to  all  cases  in  law  or  equity  arising  under  this 
constitution,  the  laws  of  the  United  States^  and  treaties  made  or  which  shall  be 
made  under  their  authority."  The  argument  is  that  as  this  case  arises  under 
and  involves  a  construction  of  a  law  of  the  United  States,  the  clause  just 
quoted  vests  jurisdiction  in  the  courts  without  reference  to  the  citizenship  of 
the  parties.  There  is,  in  my  judgmervt,  a  conclusive  argument  against  the  ten- 
ability  of  this  position.  No  case  has  been  referred  to,  and  it  is  believed  there 
is  no  one,  in  which  it  has  been  sustained  by  the  supreme  court  or  any  of  the 
courts  of  the  United  States.  The  clause  of  the  constitution  relied  on  as  con- 
ferring  jurisdiction  in  cases  arising  under  the  laws  of  the  United  States  does 
not  import  a  self-executing  power.  It  belongs  clearly  to  that  class  of  powers, 
of  which  there  are  many  in  the  constitution,  which  are  dormant  and  inoper- 
ative until  vitality  and  vigor  are  imparted  to  them  by  the  action  of  the  legis- 
lative department  of  the  government.  I  will  not  stop  to  designate  those 
provisions  of  the  constitution  to  which  this  principle  applies. 

Now  it  may  be  conceded  that,  in  the  case  before  the  court,  the  question 
whether,  from  the  facts  set  forth  in  the  bill,  the  income  tax  assessed  and  charged 
against  the  complainant  is  legal  or  illegal,  depends  upon  the  construction  to  be 
given  to  a  clause  in  an  internal  revenue  statute  enacted  by  congress,  and  may 
be  said  properly  to  arise  under  a  law  of  the  United  States.  But  we  look  in 
vain  for  any  statutory  provision  declaring  what  court  shall  have  jurisdiction, 
or  how  jurisdiction  shall  be  exercised,  in  a  case  of  an  alleged  grievance  or  in- 
jury arising  from  the  error  or  malfeasance  of  any  of  the  officials  charged  with 
the  execution  of  the  acts  of  congress  for  the  assessment  and  collection  of  inter- 
nal revende.  Until  congress  shall  designate  the  court  in  which  jurisdiction 
shall  vest,  and  shall  declare  in  what  manner  it  shall  be  exercised,  the  constitu- 
tional provision  cited  cannot  be  operative.  There  are  two  courts  of  the  United 
States  inferior  to  the  supreme  court,  namely,  the  circuit  court  and  district  court, 
created  by  the  legislation  of  congress,  and  possessing  only  such  powers  and 
jurisdiction  as  shall  be  meted  out  and  defined  by  law.  Now,  it  may  he  perti- 
nently asked,  which  of  the  two  courts  named,  in  the  absence  of  any  legislative 
provision  on  the  subject,  shall  entertain  the  jurisdiction  invoked  in  this  case, 
and  by  what  form  of  proceeding  shall  the  redress  sought  for  be  obtained  ?  This 
uncertainty  must  be  fatal  to  the  exercise  of  jurisdiction  by  either  of  those 
courts,  unless  it  can  be  based  on  some  other  foundation  than  that  claimed  ia 
the  argument  of  counsel. 

§  1688.  The  remedy  far  iUegal  assessment  of  income  tax. 

There  can  be  no  question  that  it  is  within  the  constitutional  competency  of 
congress  to  vest  the  jurisdiction  either  in  the  circuit  or  district  court,  of  hear- 
ing and  deciding  all  cases  of  alleged  illegal  and  wrongful  acts  arising  from  the 
execution  of  the  internal  revenue  laws.  But,  for  reasons  which  they  doubtless 
deemed  sufficient,  they  have  carefully  avoided  the  investiture  of  such  jurisdic- 
tion in  either  of  said  courts.  From  the  structure  of  the  laws  referred  to,  the 
implication  is  exceedingly  strong  that  their  framers  did  not  intend  there  should 
be  any  interference  by  the  judicial  department  which,  in  its  operation,  should 
obstruct  or  embarrass  their  prompt  execution.  This  conclusion  is  irresistible 
from  a  reference  to  these  laws.  Congress,  however,  has  not  left  those  aggrieved 
by  the  wrongs  or  mistakes  of  revenue  officials  without  the  means  of  obtaining 
redress.  But  it  is  the  plain  policy  of  the  law  that  the  remedy  is  not  to  be  by 
a  resort  to  courts,  but  to  other  means  pointed  out  by  law.  I  will  not  stop  to 
point  out  all  the  provisions  of  the  statutes  which  justify  this  conclusion.    By 
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ieotion  118  of  the  act  of  Jane  30,  1864,  in  force  when  the  alleged  illegal  in- 
come  tax  was  assessed  against  the  complainant,  it  is  made  the  duty  of  the 
proper  assistant  assessor  to  assess  and  make  returns  of  all  incomes  subject  to 
taxation.  Of  this  assessment  public  notice  is  to  be  given;  and  it  is  provided 
*Uhat  every  person  feeling  aggrieved  by  the  decision  of  the  assistant  assessor 
in  such  cases  may  appeal  to  the  assessor  ot  the  district,  and  his  decision  thereon 
shall  be  final.'^  The  right  of  appeal  thus  granted  seems,  in  the  opinion  of  the 
laiv-making  power,  to  have  been  ample  for  the  security  of  the  tax  payer  against 
the  errors  and  wrongs  of  the  assistant  assessor.  But  this  is  not  the  only  pro- 
vision by  which  such  errors  or  wrongs  may  be  finally  remedied.  Althou<jh  it 
is  expressly  declared  that  the  decision  of  the  district  assessor  shall  be  final,  an 
appeal  lies  to  another  and  higher  official.  By  section  44  of  the  act  it  is  pro- 
vided *Hhat  the  commissioner  of  internal  revenue,  subject  to  the  regulations 
prescribed  by  the  secretary  of  the  treasury,  shall  be,  and  he  is  hereby,  author- 
ized, on  appeals  to  him  made,  to  remit,  refund  and  pay  back  all  duties-errone- 
oosly  or  illegally  assessed  or  collected,  and  all  duties  that  shall  appear  to  be 
unjustly  assessed  or  excessive  in  amount,  or  in  any  manner  wrongfully  col- 
lected," etc.  The  power  thus  vested  in  the  commissioner  of  revenue  is  to  be 
exercised  under  the  supervision  of  the  secretary  of  the  treasury,  to  whom, 
practically,  there  is  an  appeal  from  the  commissioner.  And  I  need  hardly  add, 
if  the  rights  of  the  party  aggrieved  are  not  secured  by  these  means,  as  a  final 
resort  there  is  an  appeal  to  congress,  whose  power  to  afford  redress  is  unques- 
tionable. 

The  provisions  of  the  statute  referred  to  seem  clearly  to  sustain  the  proposi- 
tion that  it  was  intended  by  congress  that  wrongs  and  grievances  occurring 
ander  the  internal  revenue  act  should  be  investigated  and  passed  upon,  not  by 
the  courts,  but  by  the  officials  immediately  charged  with  their  execution.  And 
it  is  not  for  this  court  to  pronounce  upon  the  justice  or  policy  thus  sanctioned 
by  the  law-making  power.  The  internal  revenue  laws  originated  in  a  great 
national  emergency,  and  were  necessarily  so  framed  as  to  insure  their  prompt 
execQtion.  That  they  are  harsh  in  some  of  their  provisions,  and  may  develop 
in  their  execution  cases  of  official  malfeasance  and  oppression,  is  not  doubted. 
The  remedy  for  such  results  is  with  the  legislative,  and  not  the  judicial,  depart- 
ment, unless  the  power  is  expressly  conferred  on  the  latter.  The  courts  of  the 
United  States  are  courts  of  limited  jurisdiction,  and  can  exercise  such  powers 
only  as  are  expressly  granted  by  law,  or  clearly  implied  from  the  objects  of 
their  creation. 

§  1584.  QucBre:  Whether  the  eireuit  court  has  jurisdiction  Iry  reason  of  its 
chancery  powers  to  enjoin  the  collection  of  an  illegal  income  tax. 

It  may  perhaps  be  insisted,  though  it  was  not  urged  in  the  argument,  that  if 
the  jurisdiction  claimed  in  this  case  does  not  exist  under  the  clause  of  the  con- 
stitution quoted,  it  may  be  exercised  by  the  circuit  courts  under  the  general 
chancery  npwers  vested  in  them  by  the  constitution  and  laws.  These  courts 
undoubtedly  possess  an  extensive  jurisdiction  under  this  head.  Without  con- 
sidering at  length  the  source  and  extent  of  this  jurisdiction,  it  may  be  affirmed 
as  a  clear  proposition  that  the  case  made  in  the  complainant's  bill  is  not  one 
that  brings  it  within  the  scope  of  the  general  chancery  power  of  this  court. 
There  is  no  averment  in  the  bill  that  the  complainant  will  suffer  irreparable 
injury  from  the  collection  of  the  alleged  illegal  income  tax.  Nor  is  it  averred 
that  he  was  without  a  remedy  by  law.  As  a  basis  for  the  proper  action  of  a 
court  of  chancery,  it  must  appear  that  he  has  appealed  to  the  proper  distriot 
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assessor,  ander  the  section  of  the  statute  before  cited ;  that  sach  appeal  haa  not 
resulted  in  the  redress  of  the  wrong  complained  of;  and  that  he  is  wholly 
without  a  remedy,  except  by  the  interposition  of  a  court  of  chancery.  I  do 
not  say,  if  the  bill  had  been  so  framed,  a  proper  case  for  the  action  of  a  court 
of  chancery  would  be  presented.  But  it  is  clear  that  without  the  averment  of 
irreparable  injury,  and  that  all  the  means  of  redress  secured  by  law  had  been 
anavailingly  resorted  to,  there  would  be  no  sufficient  ground  for  the  interposi- 
tion of  a  court  of  equity. 
The  court  has  no  jurisdiction,  and  the  injunction  must  be  dissolved. 

QEORGIA  V.  ATKINa 
(Circuit  Court  for  Georgia:  1  Abbott,  23-27.    18W.) 

Opinion  by  Eesktne,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity  filed  in  this  court  by  the  state 
of  Georj^ia  against  James  Atkins,  the  defendant,  collector  of  the  fourth  collec- 
tion district  of  this  state,  under  the  internal  revenue  law  of  the  United  States, 
praying  that  a  writ  of  injunction  may  be  granted  to  restrain  the  defendant 
from  further  proceeding  in  the  collection  of  the  sum  of  $6,004.56,  claimed  to 
be  due  to  the  United  States,  under  section  103  of  that  law,  from  the  Western 
Atlantic  Eailroad.  The  bill  alleges  that  this  railroad  is  the  property  of  the 
state  of  Georgia  exclusively;  that  the  entire  not  income  of  this  railroad  forms 
a  part  of  the  revenue  of  the  state,  and  is  applied  to  the  support  of  its  govern- 
ment; and  that  the  superintendent  is  the  mere  agent  of  the  state,  and  has  no 
authority  over  the  road  or  its  income  which  is  not  specifically  given  to  him  by 
the  act  of  the  state.  The  following  portion  of  the  bill,  showing  its  general 
scope  and  object,  may  be  cited  at  length :  '^  And  your  orator  further  complains, 
and  says,  heretofore,  on  the  10th  day  of  May,  1866,  the  said  James  Atkins,  col- 
lector of  the  internal  revenue  oC  the  United  States,  as  aforesaid,  gave  notice  to 
Campbell  Wallace,  the  superintendent  of  said  railroad,  that  he,  the  said  super- 
intendent, should  pay  to  him,  the  said  collector,  the  sum  of  six  thousand  and 
four  dollars  and  fifty-six  cents  ($6,004.56),  the  said  sum  beiug  demanded  as 
revenue  tax  of  the  United  States  on  $640,0S2.d9,  gross  earnings  of  said  road 
for  five  months  and  two  days,  to  the  28ch  day  of  February,  1866;  and  that 
should  he,  the  said  superintendent,  fail  to  make  said  payment  by  the  2.0th  day 
of  May  following,  that  he,  the  said  collector,  would  issue  and  have  levied  upon 
said  railroad  and  its  property  a  distress  warrant  for  said  amount,  with  ten  per 
cent,  added  thereto."  The  defendant  has  demurred  to  the  whole  bill.  This 
admits  all  the  facts  in  the  bill  that  are  well  pleaded. 

From  the  view  which  I  take  of  this  suit,  it  will  not  be  necessary  to  pass 
upon  more  than  two  of  the  questions  discussed.  The  first  matter  for  inquiry 
is  that  of  jurisdiction.  The  district  court  of  the  Unite  i  States  for  the  north- 
ern district  of  Georgia  has,  by  the  act  of  congress  approved  August  11,  1848 
(9  Stat,  at  Large,  280),  annexed  to  it  the  powers  of  a  circuit  court.  The  cir- 
cuit courts  of  the  United  States  are  courts  of  special  and  limited  jurisdiction^ 
deriving  all  their  powers  from  the  constitution  and  the  acts  of  congress. 

§  1585*  Under  the  act  of  March  ^,  18S3,  the  circuit  court  has  power  to  enjoin 
the  collection  of  an  illegal  tax. 

1  will  briefly  endeavor  to  ascertain  whether  this  court  has  jurisdiction  of  the 
parties.  In  the  case  of  State  of  Pennsylvania  w.  Wheeling  &  Belmont  Bridge 
Co.,  18  How.,  518,  it  was  asserted  in  explicit  language  by  Mr.  Justice  McLeaii, 
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■who  delivered  the  opinion,  and  also  by  Mr.  Chief  Justice  Taney,  in  bis  dissent- 
ing opinion,  that  the  suit  might  have  been  instituted  in  the  circuit  for  the  west- 
ern district  of  Pennsylvania,  instead  of  originally  presenting  it  to  the  supreme 
conrt.  And  as  to  the  controversy:  the  first  part  of  section  2  of  the  act  of 
March  2,  1833,  provides  "that  the  jurisdiction  of  the  circuit  courts  of  the 
United  States  shall  extend  to  all  cases  in  law  and  equity,  arising  under  the 
revenue  laws  of  the  United  States,  for  which  other  provisions  are  not  already 
made  by  law."  It  will  be  observed  that  the  jurisdiction  here  conferred  by 
congress  does  not  depend  upon  the  amount  In  dispute,  nor  the  citizenship  of  the 
parties. 

The  case  of  Catting  v.  Gilbert,  assessor,  and  Shook,  collector,  of  the  thirty- 
second  collection  district  of  the  city  of  New  York,  was  a  suit  in  equity,  insti- 
tuted by  the  complainants  in  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  for  themselves,  as  well  as  all  others  in  interest 
who  might  come  in,  etc.,  against  the  defendants,  to  enjoin  the  assessment  and 
collection  of  a  tax  claimed  by  those  officers  to  be  due  to  the  United  States 
under  section  99  of  the  national  internal  revenue  law,  for  bonds,  stocks,  etc., 
bonght  and  sold  by  claimants,  as  licensed  brokers  and  bankers.  Because, 
among  other  things,  of  the  joinder  of  improper  parties,  the  injunction  was  de- 
nied by  the  court,  and  the  parties  left  to  their  remedy  at  law.  But  Mr.  Justice 
Nelson,  in  delivering  the  opinion,  said:  "The  second  section  of  the  act  of  con- 
gress of  March  2, 1833,  known  as  the  Force  Act,  confers  jurisdiction  in  express 
terms,  and  which  has  been  applied  to  this  act  by  its  fiftieth  section.  And 
jurisdiction  bad  previously,  and  has  since,  been  upheld  and  exercised  upon  gen- 
eral principles  of  equity  jurisprudence."  9  Wheat.,  739,  903  (Const.,  §§  23G3- 
87);  16  How.,  369  (Const.,  §§  2246-53);  18  id.,  331  (Corp.,  §§  565-73);  1  Black, 
436;  Pamphlet,  containing  argument  of  Mr.  Courtney,  United  States  district 
attorney,  in  behalf  of  the  defendants,  and  the  decision  of  Judge  Nelson,  p.  27, 
New  York,  1865.  The  preceding  extract  is  a  direct  authority  on  the  question 
under  immediate  consideration,  and,  for  myself,  I  entertain  no  doubt  whatever 
of  the  jurisdiction  or  power  of  this  court,  if  the  tax  sought  to  be  collected  is 
illegal,  unwarranted  by  the  act  of  congress,  to  interpose  by  writ  of  injunction 
and  arrest  the  threatened  invasion  of  the  property  of  the  complainant. 

§  1586.  Under  an  act  imposing  a  tax  upon  every  ^^ person^  firm^  company  or 
corporation "  owning  a  raUroady  a  state  is  not  taxable  though  sole  owner  of  a 
railroad. 

One  other  question  only  need  be  the  subject  of  examination,  and  that  is 
whether,  under  the  internal  revenue  laws,  it  was  the  intention  of  congress  that 
a  duty  or  tax  should  be  collected  out  of  the  property  owned,  controlled  and 
managed  solely  by  a  state;  for  it  is  admitted  in  the  pleadings  that  the  Western 
&  Atlantic  Railroad  is  the  property  of  the  state  of  Georgia  exclusively,  and 
that  the  net  income  arising  from  the  road  is  revenue  applied  to  the  support  of 
the  government  of  the  state.  Section  103  of  the  act  of  congress  of  June  30, 
1864  (13  Stat,  at  L.,  275),  as  amended  by  that  of  March  8,  1865  (14  id.,  135), 
declares  "that  every  person,  firm,  company  or  corporation,  owning  or  possess- 
ing or  having  the  care  and  management  of  any  railroad,  canal,  steamboat, 
ship,"  etc.,  engaged  or  employed  in  the  business  of  transporting  passengers  or 
property  for  hire,  or  in  transporting  the  mails  of  the  United  States,"  .  .  • 
"shall  be  subject  to  and  pay  a  duty  of  two  and  one-half  per  centum  upon  the 
gross  receipts  of  such  railroad,  canal,  steamboat,  ship,"  etc.  The  question, 
narrowed  to  a  point,  is  this:    Does  the  word  or  term  "corporation,"  for  the 
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purposes  of  this  act  and  as  herein  used,  include  the  term  ^^state?"  The  United 
States  is  formed  of  a  number  of  states  or  commonwealths  united  together, and 
these  constitute  one  general  orovernment.  The  state  of  Georgia  is  an  integral 
and  indissoluble  part  of  the  United  States,  but  it  is,  nevertheless,  in  the  mean- 
ing of  the  public  law,  a  state.  When  the  term  *^ corporation"  is  applied  to  a 
nuiion  or  a  state,  it  is  employed  in  its  most  extensive  signification,  and  thus 
used,  the  United  States  or  commonwealths  composing  the  Union  may  be  termed 
*' cor^)orations."  But  when  the  term  "corporation"  is  directed  or  refers  to 
those  artificial  persons,  bodies  corporate  or  politic,  instituted  for  the  promotion 
or  advancement  of  religion,  learning  or  commerce,  and  for  various  other  ob- 
jects, public  or  private,  where  charity,  industry,  skill  and  speculation  can  be 
freely  and  advantageously  employed,  and  which  owe  their  existence,  name, 
powers  and  duration  to  a  government,  it  is  used  in  its  ordinary,  and,  to  the 
common  understanding,  explicit  sensa 

Is  the  former  or  the  latter  application  of  the  term  the  fair  and  legitioiate 
one  intended  by  the  act?  Now  in  order  to  arrive  at  the  intention  of  the  law- 
giver the  whole  and  every  part  of  the  statute  should  be  considered  in  deter- 
mining the  meaning  of  any  of  its  parts;  taking  the  words  to  be  understood  in 
that  sense  in  which  they  are  generally  used  by  those  for  whom  the  law  was 
intended,  and  discarding  all  subtle  and  strained  construction  for  the  purpose  of 
limiting  or  extending  their  operation  or  import.  In  the  case  of  Martin  i). 
Hunter,  1  Wheat.,  326  (Appeals,  §§  682-729),  Mr.  Justice  Story,  in  delivering 
the  opinion  of  the  court,  said  that  "^  words  are  to  be  taken  in  the  natural  and 
obvious  sense,  and  not  in  a  sense  unreasonably  restricted  or  enlarged."  And 
in  Denn  v.  Reid,  10  Pet.,  524,  it  was  remarked  by  Mr.  Justice  McLean,  in  pro- 
nouncing the  decision  of  the  court,  that  *'  cases  may  be  found  where  conrts  have 
construed  a  statute  most  liberally  to  effectuate  the  remedy;  but  where  the  lan- 
guage of  the  act  is  explicit,  there  is  great  danger  in  departing  from  the  words 
used,  to  give  an  effect  to  the  law  which  may  be  supposed  to  have  been  designed 
by  the  legislature."  I  am  of  the  opinion  thai  congress  intended  the  term  ^*  cor- 
poration," as  used  in  this  act^  to  be  understood  in  its  general,  obvious  and  nat- 
ural meaning;  and  therefore  it  does  not  include  the  term  ^^ state."  And  so 
far  as  my  limited  researches  go,  I  am  unable  to  discover  a  single  case  in  the 
supreme  court,  or  in  any  of  the  circuit  or  district  courts  of  the  United  States, 
wherein  it  has  been  decided  that  the  term  "  corporation  "  —  body  corporate  or 
politic  —  when  used  in  a  statute,  includes  a  ^' state,"  or  where  the  one  term  is 
used  as  a  synonym  for  the  other. 

It  is  therefore  ordered  that  the  demurrer  be  overruled;  and  that  the  writ  of 
injunction  issue  ia  accordance  with  the  prayer  of  thecomplainanty  upon  giving 
bond  in  the  sum  of  $80)000.     Order  accordingly* 

§  1587.  RemoTSl  to  federal  eonrt.-- Cases  arising  under  the  internal  revenue  laws,  if  oem- 
menoed  in  a  state  court,  against  an  officer  appointed  or  acting  under  those  laws*  or  against 
persons  acting  under  such  an  officer,  may  be  removed  on  petition  of  the  defendant  into  the 
circuit  court  for  the  district,  and  such  court  has  undoubted  jurisdiction  of  the  case.  Philar 
delphia  v.  The  Collector,  5  Wall.,  720. 

g  1588.  Original  jurisdiction.—  The  circuit  court  of  the  United  States  has  no  original  juris- 
diction of  an  action  of  assumpsit  for  revenue  taxes  illegally  collected  by  the  collector.  The 
actiou  should  be  brought  against  the  collector  in  the  state  court,  and  may  be  removed  into  ths 
federal  court  by  him.     Williams  t?.  Reynolds,*  17  Int.  Rev.  Rec,  106. 

§  1589.  Restraining  collection  of  tax.--  It  is  doubtful  if  a  suit  could  be  maintained  in  the 
circuit  court  to  restrain  the  collection  of  internal  revenue  taxes  even  under  the  act  of  March 
d,  1888,  extending  the  jurisdiction  of  tbat  court  to  all  cases  arising  under  the  revenue  lawa» 

68i 


SUITS  TO  RECOYEB  OFFICBS.  Sg  Ift90^t69fti 

and  under  the  act  of  June  80,  1864,  extending  this  provision  to  cafles  under  the  laws  for  the 
collection  of  internal  revenue.  If,  however,  there  was  such  power,  it  was  taken  away  by  the 
repeal  of  the  latter  act  in  1866,  and  under  the  act  of  March  2,  1867,  no  suit  to  restrain  the  col- 
lection of  a  tax  may  be  maintained  in  any  court.  Hornthall  v.  Collector,*  0  WalL,  560;  Ma- 
son 17.  Rollins,*  18  Wall.,  602. 

6.  Suits  to  Hecover  Offices, 

SuiOlABT  —  Offlee  lost  by  violence,  i  1590.—  Jurisdiction  given  by  act  of  1870,  %  15W.—  No  power 
to  give  anciUary  relief,  §  1592.— fVnoefv  of  state  courts,  §  1598. 

§  1590.  The  circuit  court  has  no  jurisdiction,  under  the  enforcement  act  of  May  31,  1870,  of 
m  suit  to  reinstate  complainant  in  an  office  which  he  had  held  for  some  time,  but  from  which 
he  has  been  ejected  by  violence,  even  though  the  petition  alleges  that,  at  the  time  of  his  elec- 
tion, persons  were  denied  the  right  to  vote  by  reason  of  race,  oolor  and  previous  condition  of 
servitude.  He  has  not  been  deprived  of  an  election  within  the  meaning  of  the  statute.  John* 
son  V.  Jumel,  §g  1594-95. 

g  ISS^l.  Under  the  *' enforcement  act"  of  May  81,  1870,  the  jurisdiction  given  the  circuit 
court  in  cases  touching  the  title  to  an  office  extends  only  to  oases  where  the  right  to  vote  is 
denied  on  account  of  race,  color  or  previous  condition  of  servitude.  Harrison  v.  Hadley, 
g^  1596-1603. 

%  1^93.  Where  the  court  has  no  jurisdiction  of  the  subject-matter,  it  can  give  no  ancillary  or 
attxiliary  relief.    Ibid, 

g  1598.  When  no  jurisdiction  is  given  the  federal  courts  in  cases  of  rights  claimed  under 
the  constitution,  the  state  courts  are  open  to  give  relief,  and  the  decision  may  be  reviewed  by 
the  supreme  court.    Ibid, 

JOHNSON  v.  JUMEL. 
(Circuit  Court  for  Louisiana:  8  Woods^  6^75.    1877.) 

Statement  of  Facts. —  Plaintiff  filed  a  petition  in  which  be  set  forth  that  he 
had  been  duly  elected  auditor  of  public  accounts  in  1876,  and  commissioned  by 
Governor  Kellogg,  who  was  acting  as  governor,  and  held  the  office  until  the 
25th  April,  1S77,  when  he  was  ejected  by  defendant,  who  claimed  to  ba 
auditor,  commissioned  by  NichoUs,  who  claimed  to  be  governor  of  Louisiana. 
The  petition  charged  fraud  against  Nicholls  and  Jumel,  in  that  large  numbers 
of  legal  voters  who  would  have  voted  for  petitioner  were  excluded  on  account 
of  race,  color,  etc.  The  petitioner  prayed  for  a  restoration  to  bis  office,  and 
an  injunction,  etc.    The  defendant  demurred  to  the  petition. 

Opinion  by  Billings,  J. 

The  substance  of  the  petition  is  that  the  petitioner  was  a  candidate  for  the 
office  of  auditor  of  public  accounts  of  the  stale  of  Louisiana,  at  the  election 
held  on  the  7th  of  Kovember,  1S76;  that  voters  in  various  parishes  who  were 
entitled  to  vote  were  denied  the  right  to  vote  at  said  election  on  account  of  race, 
color  or  previous  condition  of  servitude,  to  the  number  of  ten  thousand;  that 
the  officers  known  as  the  returning  board  were  by  law  vested  with  complete 
jurisdiction  to  correct  the  errors  and  wrongs  which  bad  then  arisen  in  these 
various  parishes,  and  that  they  did  make  such  corrections  and  returned  the 
petitioner  elected  to  said  office;  that  he  was  duly  commissioned  and  entered 
upon  and  enjoyed  the  possession  of  said  office  for  the  period  of  four  months, 
wh«n  he  was  forcibly  ejected  by  a  government  established  by  domestic  vio- 
lence, insurrection  and  revolution;  that  the  claim  or  pretense  upon  which  they 
have  ousted  him  from  his  office  is  that  the  petitioner  was  not  elected,  and  that 
the  votes  which  were  cast  in  the  parishes  in  which  the  right  to  vote  was  de- 
nied should  be  counted  against  him. 
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§1594.  The  circuit  court  has  no  jurisdiction  under  the  enforcement  nelqf 
May  31^  1870y  of  a  suit  to  reinstate  complainant  in  an  office  from  which  he  has 
been  ejected  by  violence. 

According  to  the  allegations  of  this  petition,  petitioner  has  not  been  defeated 
or  deprived  of  any  election ;  but,  on  the  contrary,  was  elected  and  was  declared 
elected  by  the  competent  state  authority,  was  duly  commissioned,  and  retained 
his  office  for  the  period  of  four  months.  True,  there  had  been  an  unsuccessful 
attempt  to  defeat  petitioner  by  an  exclusion  of  votes  in  the  various  parishes, 
but  he  avers  that  that  attempt  had  been  completely  thwarted  by  the  tribunal 
which  had  the  final  revision  of  the  returns.  Every  vote  that  was  cast  or  was 
attempted  to  be  cast  for  the  petitioner  and  against  the  defendant  had,  accord- 
ing to  his  allegations,  full  efifect  given  to  it,  and  was  finally  and  effectively 
counted  by  the  board  of  returning  officers.  He  has  thus,  so  far  from  having 
been  defeated,  succeeded  in  an  election,  and  instead  of  having  been  deprived  of 
an  election,  has  secured  an  election,  and  four  months  after  the  election  has 
been  deprived,  not  of  an  election,  but  of  an  office,  to  which  he  had  been  elected 
and  authoritatively  declared  elected;  and  he  has  been  deprived  of  an  office,  not 
by  the  exclusion  of  votes  for  any  reason,  but  by  force,  which  took  the  propor- 
tions of  a  revolution.  The  statute  under  which  jurisdiction  is  given  to  the  cir- 
cuit court  is  set  forth  in  the  act  of  May  31,  1870,  sec.  23  (16  Stat.,  146;  R  8., 
sec.  2010),  as  follows:  "That  whenever  any  person  shall  be  defeated  or  de- 
prived of  his  election  to  any  office,  except  elector  of  president  or  vice-pres- 
ident, representative  or  delegate  in  congress,  or  member  of  a  state  legislature, 
by  reason  of  the  denial  to  any  citizen  or  citizens,  who  shall  offer  to  vote,  of 
the  right  to  vote,  on  account  of  race,  color  or  previous  condition  of  servitude, 
bis  right  to  hold  and  enjoy  such  office  and  the  emoluments  thereof  shall  not  be 
impaired  by  such  denial,  and  such  person  may  bring  any  appropriate  suit  or  pro- 
ceeding to  recover  possession  of  such  office;  and  in  cases  where  it  shall  appear 
that  the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial 
of  the  right  to  vote  to  citizens  who  so  offered  to  vote,  on  account  of  race,  color 
or  previous  condition  of  servitude,  such  suit  or  proceeding  may  be  instituted  in 
the  circuit  or  district  court  of  the  United  States  of  the  circuit  or  district  in 
which  such  person  resides." 

§  1595.  Scope  of  the  enforcement  act 

From  this  it  appears  that  the  cases  in  which  the  circuit  courts  have  jurisdic- 
tion of  such  actions  as  this  are  limited  to  those  in  which  it  shall  appear  that 
the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial  of  the 
right  to  vote,  to  citizens  who  so  offered  to  vote,  on  account  of  race,  color  or 
previous  condition  of  servitude,  and  that  the  jurisdiction  of  the  circuit  court  is 
only  given  to  the  extent  of  determining  the  rights  of  the  parties  to  such  office, 
by  reason  of  the  denial  of  the  right  guarantied  by  the  fifteenth  article  of 
amendment  to  the  constitution  of  the  United  States. 

There  is  no  doubt  that  the  scope  of  this  statute,  under  the  limitations  which  it 
contains,  extends  from  the  first  act  required  to  be  done  in  the  matter  of  an 
election  down  to  and  including  the  final  and  effective  canvass  of  the  votes  by 
the  officers  who  are  charged  with  the  duty  of  determining  and  certifying  the 
result.  If,  in  any  o(  the  stages  of  an  election,  in  registration,  in  the  receipt  of  votes, 
the  certificates  of  the  votes  by  the  local  authorities,  or  the  final  canvass  of  the 
votes,  or  the  certificate  of  election  by  the  returning  board,  there  had  been  such 
a  denial  of  the  right  to  vote  as  the  statute  contemplates,  on  account  of  race^ 
color  or  previous  condition  of  servitude,  that  matter  this  court  would  have  had. 
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under  the  act  of  congress,  jarisdiction  to  inquire  into  and  adjudicate  upon,  and 
it  could  determine  the  rights  of  the  parties  to  ofiSoe,  so  far  as  they  depended 
upon  the  denial  of  the  right  guarantied  by  the  fifteenth  article  of  the  amend- 
ment to  the  constitution.  But  the  jurisdiction  of  the  court  begins  and  ends 
with  the  denial  of  the  right  to  vote. 

If,  therefore,  there  is  a  preliminary  exclusion,  or  an  exclusion  at  the  polls,  and 
that  error  is  corrected  by  the  proper  state  authorities,  and  there  is  no  final  and 
effective  exclusion  of  votes  or  discrimination,  or  if,  after  an  election  has  been  held 
and  the  result  reached  and  declared  without  discrimination  or  exclusion  from 
any  cause,  the  person  elected  is  deprived  of  bis  office,  then  the  statute  closes 
tbe  doorway  upon  the  jurisdiction  of  this  court.  The  defeat  of  a  candidate  at 
an  election,  or  bis  deprivation  of  an  election,  must  be  accomplished  by  tbe  ma- 
chinery of  the  election,  in  one  of  its  stages,  and  must  be  contained  in  the 
result.  If  the  election  terminates  in  the  success  of  the  candidate,  the  essential 
ground  of  jurisdiction  on  the  part  of  this  court  is  wanting.  The  wrong  which 
tbe  petitioner  sets  forth  is,  that,  after  being  elected  and  installed,  he  has  not 
been  retained  in  the  oBlce.  The  object  of  tbe  statute  was  to  secure  an  election 
free  from  all  possible  exclusion  on  any  of  tbe  specific  grounds.  It  secured  this 
object  by  giving  to  this  court  jurisdiction  to  correct,  through  this  form  of 
action,  such  exclusion  effected  by  tbe  machinery  or  practices  attending  the 
election.  When,  as  the  petitioner  alleges,  all  this  has  been  accomplished,  and 
the  very  result  aimed  at  by  the  statute  bas  been  worked  out  and  declared,  tbe 
statute  gives  no  jurisdiction  over  a  cause  merely  to  enable  a  party  to  physically 
retain  or  regain  an  oB9ce  to  which  he  had  a  title  established  by  an  election,  and 
from  which  he  bas  subsequently  been  ejected.  In  this  case  the  question  by 
virtue  of  which  tbe  court  could  take  jurisdiction,  and  by  the  terms  of  tbe  stat- 
ute it  must  be  unmixed  with  any  other  question,  is  not  presented.  According 
to  the  allegations  of  the  petition,  the  election  had  been  completed  for  four 
months  when  the  ouster  took  place,  and  bis  loss  of  office  is  as  independent  of 
any  denial  of  the  right  to  vote  as  if  he  had  been  ejected  by  a  government  set  up 
by  a  foreign  invasion,  claiming  authority  by  tbe  right  of  conquest. 

Let  tbe  demurrer  be  sustained  and  the  petition  dismissed. 


HARRISON  V.  HADLEY. 
(Circuit  Court  for  Arkansas:  2  Dillon,  229-243.     1878.) 

Statement  of  Facts. —  Bill  filed  by  a  defeated  candidate  for  the  office  of 
judge  of  the  supreme  court  of  Arkansas.  It  was  alleged  tbat  complainant  and 
one  Bearden  were  elected,  and  that  they  were  fraudulently  "counted  out  '^  by 
Hadley  and  Johnson,  governor  and  secretary  of  state  of  the  state  of  Arkansas, 
and  that  8earle  and  Stephenson  were  declared  elected.  The  bill  prays  that 
these  last  named  persons  be  enjoined  from  exercising  tbe  functions  of  judges 
of  tbe  supreme  court  of  the  state,  and  that  the  governor  and  secretary  of  state 
be  required  to  deposit  in  court  all  the  documents,  records  and  papers  relative  to 
the  election,  and  for  general  and  special  relief.  There  was  an  answer  upon 
oath  from  each  of  the  defendants,  denying  the  frauds  charged,  and  incorpo 
rated  in  the  answer  is  a  demurrer  to  the  bill,  which  was  heard  by  the  court. 

Opinion  by  Caldwell,  D,  J. 

Has  tbe  circuit  court  of  the  United  States  jarisdiction  of  tbe  case  made  by 
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the  bill?  This  question  does  not  relate  to  the  form  of  the  action  merely,  bat 
the  demurrer  challenges  the  jurisdiction  of  the  court  to  make  any  adjadicatioa 
in  any  form  of  action  u|X)n  the  facts  stated  in  the  bill. 

It  is  not  to  be  disguised  that  this  is  in  effect  a  proceeding  to  contest  in  a 
United  States  court  the  title  to  a>  state  office.  And  if  this  court  has  juris- 
diction of  this  case,  on  the  facts  stated  in  the  bill,  then  it  has  jurisdiction  in  all 
cases  of  contested  elections,  and  that  jurisdiction  can  be  invoked  to  try  every 
case  involving  a  dispute  as  to  which  of  two  persons  has  been  elected  to  any 
oiBce,  from  the  lowest  township  officer  to  the  chief  magistrate  of  the  state. 
If  such  unqualified  jurisdiction  in  this  class  of  cases  has  been  conferred,  the 
court  will  not  hesitate  to  assume  and  exercise  it,  however  laborious  and  delicate 
it  may  be;  but  if  it  has  not  been  expressly  conferred  by  act  of  congress,  it 
cannot  be  assumed.  On  a  question  of  jurisdiction  the  court  has  no  discretion; 
if  the  suitor  brings  his  case  within  the  jurisdiction  of  the  court,  he  must  be 
heard;  and  if  bis  case  is  not  within  the  jurisdiction  of  the  court,  he  cannot  be 
beard,  no  matter  what  the  merits  of  his  cause  may  be.  The  question  in  the 
case  before  the  court  is  not  whether,  under  the  recent  amendments  to  the  con- 
stitution, congress  might  not  confer,  without  any  qualification  or  limitation, 
jurisdiction  on  the  circuit  courts  of  the  United  States  to  determine  a  contro- 
versy between  two  citizens  of  the  same  state,  involving  the  title  to  a  state 
office,  but  the  question  is,  Have  they  done  so?  Although  congress  may  possess 
the  power  under  one,  or  all,  of  the  recent  amendments  to  the  constitution  of 
the  United  States  to  confer  this  jurisdiction  on  the  courts  of  the  United  States, 
yet,  if  they  have  not  done  so,  this  court  cannot  exercise  it. 

§  1596.  Circuit  courts  of  the  United  States  can  exercise  no  jurisdiction  ftot 
expressly  conferred  by  act  of  congress. 

It  is  an  error  to  suppose  that  the  courts  of  the  United  States  have  original 
jurisdiction  to  enforce  or  protect  every  right  or  privilege  secured  or  guarantied 
to  the  citizen  by  the  constitution  of  the  United  States,  and  acts  of  congress 
passed  under  its  authority.  For,  although  the  constitution  of  the  United  States 
declares  that  ^*  the  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  constitution  and  the  laws  of  the  United  States,"  it  was  early 
decided  that  this  provision  of  the  constitution  did  not  itself  vest  in  the  circuit 
or  district  courts  of  the  United  States  any  jurisdiction  whatever,  but  that 
those  courts  could  exercise  jurisdiction  only  in  cases  in  which  it  had  been  ex- 
pressly conferred  by  congress.  Confessedly,  the  grant  of  the  judicial  power  to 
the  United  States  authorizes  congress  to  confer  on  the  courts  of  the  United 
States  a  much  broader  original  jurisdiction  than  they  have  done.  But  the 
principle  is  now  established  that  the  circuit  court  of  the  United  States  can  ex- 
ercise jurisdiction  in  no  case  solely  upon  the  ground  that  it  falls  within  the 
constitutional  grant  of  judicial  power  to  the  United  States.  There  must  also 
be  an  act  of  congress  expressly  conferring  the  jurisdiction.  The  circuit  court 
is  a  court  of  limited  jurisdiction,  and  the  supreme  court  has  said  that  *^  the 
fair  presumption  is  (not  as  with  regard  to  a  court  of  general  jurisdiction,  that 
a  cause  is  within  its  jurisdiction,  unless  the  contrary  appears,  but  rather)  that 
a  cause  is  without  its  jurisdiction  till  the  contrary  appears."  Turner  ©.  Bank 
of  North  America,  4  DalL,  8  (§1093,  supra)\  United  States  v.  Hudson,  7 
Cranch,  32;  Mclntire  v.  Wood,  7  Oranch,  606;  Hubbard  v.  Northern  R  Co., 
3  Blatch.,  81;  Ex  parte  Cabrera,  1  Wash.,  232;  Sheldon  v.  Sill,  8  How.,  441 
(§§  1194-95,  supra)\  Karrahoo  t>.  Adams,  1  DilL,  844,  348. 
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§  1697.  Where  the  federal  caurta  cure  not  given  juriedietum  m  oaees  of  rights 
datmed  under  the  eonstii/ution^  the  state  courts  are  open  to  give  reliefs  <md  the 
supreme  court  may  review  the  decision. 

It  does  not  result  that  because  oongress  has  not  vested  in  the  courts  of  tbe 
United  States  original  jurisdictioa  in  cases  where  rights  and  benefits  are 
claimed  under  the  constitution  of  the  United  States,  and  acts  of  congress 
passed  under  its  authority,  that  a  citizen  loses  these  rights  and  benefits.  The 
state  courts  are  open  to  him,  and  in  such  a  case  the  rule  of  decision  in  the 
state  courts  is  precisely  the  same  that  it  would  be  in  a  oonrt  of  the  United 
States.  In  the  case  at  bar,  for  instance,  whatever  rights  or  beoefits  the  com- 
plainant may  be  entitled  to  under  the  constitution  and  laws  of  the  United 
States,  must  be  adjudged  to  him  in  the  state  courts.  This  rule  is  imperative, 
and  is  found  in  the  words  of  the  constitution,  which  declare:  '^This  constitu- 
tion, and  the  laws  of  tbe  United  States  which  shall  be  made  in  pursuance 
theroof,  and  all  treaties  made,  or  whioh  shall  be  made,  under  the  anthority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land,  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything  in  the  conrtitution  or  laws  of  any 
state  to  the  contrary  notwidistanding." 

If  it  is  suggested  that  the  state  courts  might  misinterpret  the  constitution 
and  laws  of  tbe  United  States,  and  a  suitor  in  those  courts  might  thus  be  de- 
prived of  the  rights  and  privileges  claimed  under  the  constitution  and  laws  of 
the  United  States,  there  is  a  ready  and  satisfactory  answer.  Congress  has 
wisely  provided  for  such  a  contingency  by  declaring  that  in  all  such  oases  the 
judgment  of  the  state  court  ^  may  be  reexamined  and  reversed  or  affirmed  in 
tbe  supreme  court  of  the  United  States."    Judiciary  Act,  sec.  25. 

And  by  far  the  larger  number  of  cases  involving  rights  claimed  under  tbe 
constitution  and  laws  of  tbe  United  States  are  only  drawn  within  the  control 
of  the  federal  oourts  upon  appeal  or  writ  of  error  after  final  judgment  in  the 
state  courts.  Martin  «.  Hunter,  1  Wheat,  904:  (Afpbals,  §§  ^^729);  Story 
on  the  OonstituUon,  sec.  1702;  Sargeant's  Constitutional  Law,  276,  277;  The 
Moses  Taylor,  4  Wall.,  411-480.  And  a  right  of  action  given  by  an  act  of 
congress  ^Moes  not  imply  a  right  to  sue  in  tbe  courts  of  the  United  States  an- 
kss  it  is  expressed."  Bank  of  the  United  States  v.  Deveaux,  6  Cranch,  61-66 
(§§  1844-45.  supra).  Keeping  these  rales  in  view,  let  us  inquire  whether  this 
court  has  jurisdiction  of  the  case  made  by  this  bill. 

§  1598.  Provisions  and  meaning  of  the  civil  rights  hill  and  the  enforcement 
act. 

The  jurisdiction  is  sought  to  be  maintained  under  the  acts  of  congress  passed 
to  enforce  the  provirions  of  the  recent  articles  (XIII,  XIY,  XY)  of  amend- 
ment to  the  constitution  of  the  United  States,  and  known  as  the  *^  civil  rights 
bill,"  approved  April  9,  1866  (14  U.  S.  Stats.,  27),  and  the  '^enforcement  act," 
approved  May  31,  1870  (16  U.  S.  Stats.,  140),  and  the  amendments  thereto,  ap- 
proved February  28, 1871  (16  U.  S.  Stats.,  483).  It  is  plain  the  ''civil  rights  bill" 
does  not  confer  jurisdiction  on  this  court  of  the  case  made  by  tbe  complainant's 
bill.  It  may  be  conceded  that  the  terms  of  that  act  are  broad  enough  to  em- 
brace all  persons,  without  regard  to  their  descent  or  color,  but  it  is  not  pre- 
tended that  the  complainant  in  this  case  does  not  enjoy  the  "full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  person  or  property  " 
enjoyed  by  any  other  citizen ;  nor  is  it  claimed  that  he  is  ''  denied,  or  cannot 
enforce  in  the  courts  or  judicial  tribunals  of  the  state,  any  of  the  rights  secured 
to  him  "  by  that  act 
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The  fifteenth  article  of  amendment  to  the  constitution  of  the  United  States 
declares:  '^Tbe  right  of  citizens  of  the  CTnited  States  to  vote  shall  not  be  de- 
nied or  abridged  by  the  United  States,  or  by  any  state,  on  account  of  race, 
color  or  previous  condition  of  servitude.  The  congress  shall  have  power  to 
enforce  this  article  by  appropriate  legislation."  Congress  has  legislated  under 
this  article,  and  that  legislation  is  found  in  the  enforcement  act  The  first  sec- 
tion of  that  act  provides:  '^That  all  citizens  of  the  United  States  who  are,  or 
shall  be,  otherwise  qualified  by  law  to  vote  at  any  election  by  the  people  in  any 
state,  territory,  district,  county,  city,  parish,  township,  school  district,  munici- 
pality, or  other  territorial  subdivision,  shall  be  entitled  and  allowed  to  vote  at 
all  such  elections,  without  distinction  of  race,  color  or  previous  condition  of 
servitude."  Succeeding  sections  of  the  act  make  ample  provision  for  securing 
and  protecting  citizens  otherwise  qualified  to  vote  from  the  deprivation  of  that 
right  on  account  of  their  ^'race,  color  or  previous  condition  of  servitude.'' 
This  is  done  by  giving  to  the  injured  party  a  right  of  civil  action  for  damages, 
and  punishing  the  guilty  party  criminally,  and  in  all  such  cases  jurisdiction  is 
expressly  conferred  on  the  United  States  courts. 

The  twenty-third  section  of  the  act  is  the  only  one  conferring  jurisdiction  on 
this  court  in  cases  of  contested  elections,  and  that  section  is  in  these  words: 
^*  That  whenever  any  person  shall  be  defeated  or  deprived  of  his  election  to 
any  oflSce,  except  elector  of  president  or  vice-president,  representative  or  dele- 
gate in  congress,  or  member  of  a  state  legislature,  by  reason  of  the  denial  to 
any  citizen  or  citizens  who  shall  offer  to  vote,  of  the  right  to  vote,  on  account 
of  race,  color  or  previous  condition  of  servitude,  his  right  to  hold  and  enjoy 
such  office,  and  the  emoluments  thereof,  shall  not  be  impaired  by  such  denial; 
and  such  person  may  bring  any  appropriate  suit  or  proceeding  to  recover  posses- 
sion of  such  office;  and  in  cases  where  it  shall  appear  that  the  sole  question 
touching  the  title  to  such  office  arises  out  of  the  denial  of  the  right  to  vote,  to 
citizens  who  so  offer  to  vote,  on  account  of  race,  color  or  previous  condition  of 
servitude,  such  suit  or  proceeding  may  be  instituted  in  the  circuit  or  district 
court  of  the  United  States  of  the  circuit  or  district  in  which  such  person  resides. 
And  said  circuit  or  district  court  shall  have,  concurrent  with  the  state  oourts, 
jurisdiction  thereof  so  far  as  to  determine  the  rights  of  the  parties  to  such 
office,  by  reason  of  the  denial  of  the  right  guarantied  by  the  fifteenth  article 
of  amendment  to  the  constitution  of  the  United  States,  and  secured  by  this 
act." 

§  1599.  £asterU  of  jurisdiction  granted  in  cases  touching  the  title  to  an  office. 

This  section  bears  upon  its  face  evidence  that  it  was  drawn  with  unusual 
care  and  precision.  By  its  terms,  the  jurisdiction  of  this  court  in  cases  touch- 
ing the  title  to  an  office  is  expressly  limited  to  "  cases  where  it  shall  appear  that 
the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial  of  the 
right  to  vote  to  citizens  who  so  offered  to  vote^  on  account  ofrace^  color  or  previous 
condition  of  servitude?^  The  language  of  this  section  is  definite  and  precise, 
and  is  decisive  of  this  case.  Counsel  who  drew  the  bill  in  the  argument  frankly 
admitted  complainant  was  unable  to  bring  his  case  within  the  requirements  of 
this  section.  It  is  clear  from  the  bill  itself  that  the  alleged  frauds  were  per- 
petrated without  reference  to  the  ^'  race,  color  or  previous  condition  of  servi- 
tude "  of  tbe  voters  or  candidates,  and,  if  perpetrated,  were  prompted  by  no 
other  or  different  motive  than  that  which  ordinarily  impels  men  to  commit 
such  crimes. 

There  is  no  other  section  of  this  or  anv  other  act  of  congress  from  which  tbe 
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jurisdiction  in  such  cases  can  be  deduced.  Congress  has  not  attempted  to  con- 
fer the  jurisdiction  except  upon  the  single  ground  specified  in  this  section,  and 
it  is  therefore  needless  to  inquire  whether,  under  the  constitution,  they  might 
extend  the  jurisdiction  to  ail  or  any  other  cases  of  this  nature.  Of  the  con- 
stitutionality of  the  act  in  question  I  entertain  no  doubt. 

§  1600.  Case  cited  and  distinguished. 

In  the  argument  reference  was  made  to  the  case  of  Kellogg  v.  Warmouth 
and  others,  pending  in  the  United  States  circuit  court  for  the  district  of 
Louisiana.  The  bill  in  that  case  is  drawn  with  special  reference  to  this  twenty- 
third  section,  and  all  the  necessary  averments  made  to  bring  the  case  literally 
within  its  terms.  The  bill  in  that  case  charges  expressly  that  the  qualified 
voters  who  offered  to  vote,  and  whose  votes  were  rejected,  '^  were  refused  the 
right  to  vote  on  account  of  their  race,  color  and  previous  condition  of  servi- 
tude" And  these  averments  are  repeated  in  reference  to  every  fraudulent  and 
illegal  act  charged  in  the  bill,  and  are  assigned  and  relied  on  as  the  sole  ground 
for  all  the  relief  sought  and  prayed  for  by  the  bill.  And  from  the  unofficial 
report  of  that  case  it  appears  that  the  leading  counsel  for  the  complainant  (Mr. 
Beckwith)  rested  the  jurisdiction  on  the  twenty-third  section  of  the  act^  and 
these  averments  in  the  bill,  and  the  court  grounded,  as  indeed  it  must  have 
done,  its  judgment  on  the  question  of  jurisdiction  on  this  section  and  these 
allegations  in  the  bill.  Saying  nothing  of  the  form  of  the  proceeding  and  the 
particular  relief  sought  and  granted  in  that  case,  it  is  clear  that  the  facts  stated 
in  the  bill  brought  the  case  exactly  and  literally  under  the  twenty-third  section. 
This  the  counsel  for  the  complainant  in  the  argument  broadly  conceded  had 
not  been  done  in  this  case,  because  the  complainant  could  not  conscientiously 
make  the  averments  required  by  that  section  to  confer  jurisdiction. 

§  1601.  Bistort/  of  the  enforcement  act. 

In  support  of  the  jurisdiction,  one  of  the  counsel  for  complainant,  in  the 
argument,  read  from  speeches  made  by  senators  in  congress  while  the  enforce- 
ment act  was  pending  before  that  body.  An  examination  of  the  official  report 
of  the  proceedings  of  congress  discloses  the  fact  that  the  particular  section  of 
the  bill  to  which  those  speeches  related  was  afterwards  stricken  out  and  is 
not  now  found  in  the  act.  Indeed,  if  anything  was  wanting  to  show  that  con- 
gress never  designed  to  confer  on  the  courts  of  the  United  States  jurisdiction 
in  this  class  of  cases,  beyond  the  single  case  covered  by  the  twenty-third  sec- 
tion, it  would  be  found  in  the  legislative  history  of  this  measure.  See  Cong. 
Globe,  2d  session,  41st  Congress,  p.  8561,  where  the  principle  of  giving  jurisdic- 
tion to  United  States  courts  in  this  class  of  cases  is  first  broached  in  section  5 
of  the  bill  there  set  out.  It  was  much  discussed  by  senators,  and  finally,  with 
the  consent  of  the  chairman  of  the  committee  having  charge  of  the  bill,  it  was 
stricken  out.  Id.,  pp.  3570,  8654.  Subsequently  it  was  renewed  by  Senator 
Carpenter,  in  an  amendment  proposed  by  him  (id.,  p.  8680),  and  his  proposi- 
tion, after  a  modification  making  it  in  legal  effect  what  the  twenty-third  sec- 
tion now  is,  was  adopted  by  the  senate  (id.,  p.  8680),  and  passed  that  body.  Id., 
p.  8690. 

The  house  not  concurring  in  the  amendments  made  by  the  senate,  the  bill 
went  to  a  committee  of  conference,  where  the  principle  of  conferring  on  the 
courts  of  the  United  States  jurisdiction  in  contested  elections  in  any  case  was 
specially  considered,  and  the  twenty-third  section,  as  it  now  stands,  was  the 
result  of  that  consideration,  as  is  shown  by  the  report  of  the  committee  to  each 
house.    The  chairman  of  the  committee  of  conference  on  the  part  of  the  sen- 
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ate,  in  reportmg  the  action  of  the  committee  to  the  senate,  referred  particnlarlj 
to  the  twenty-third  section,  and  said :  <<  The  committee  of  conference  have 
redrawn  the  section  [23]  very  carefally,  narrowing  it  down  to  the  particular 
issue  where  the  right  to  vote  is  denied  for  that  specific  raason  (race,  color  or 
previous  condition  of  servitnde),  not  drawing  anything  else  before  the  United 
States  courts,  and  for  the  purpose  of  giving  effect  to  this  fifteenth  amendment." 
Id.,  p.  8763. 

The  chairman  of  the  committee  of  conference  on  the  part  of  the  hoose,  in 
reporting  the  action  of  the  committee  to  the  boose,  after  quoting  the  twenty- 
third  section  as  it  now  stands  in  the  statute,  said :  ^  I  sbonld  have  preferred,  be- 
cause I  do  not  deem  it  essential  to  the  success  of  this  measure,  that  the  senate 
had  not  raised  this  question  with  the  house  of  contesting  any  election  in  the 
{United  States]  courts;  but  having  raised  it,  I  am  content  to  «naot  the  provis- 
ion with  the  limitation  now  put  on  it  (into  a  law),  and  leave  it  thus  forever- 
more,  assured  as  I  am  that  it  can  work  no  possible  harm,  because  in  any  event 
and  in  every  event  it  leaves  in  the  courts  of  the  United  States  no  power  save 
to  determine  the  single  qttesticn  where  the  person  offering  his  vote  shall  have  it 
refected  simply  on  the  ground  that  his  right,  guarantied  under  the;^ieenth  amend- 
ment  to  the  constitution  of  the  United  States^  is  denied.  ...  I  do  not  believe, 
under  any  possible  condition  dt  things,  it  would  be  nooossary,  as  the  constitu- 
tion now  stands,  to  vest  in  any  of  the  courts  of  the  United  States  any  jurisdic- 
tion over  the  question  of  contested  elections,  beyond  the  express  jurisdiction 
with  the  express  limitation  contained  in  the  twenty-third  seotioa  of  the  report." 
Id.,  p.  8872. 

It  will  be  seen  from  these  reports  that  the  twenty-third  section,  ia  its  present 
form,  was  the  work  of  a  oonference  committee  that  embraced  among  its  mem- 
bers lawyers  and  jurists  of  eminence  and  natk>nal  reputation,  who  were  not 
likely  to  err  in  interpreting  the  work  of  tbeir  own  hands. 

Both  houses  of  congress  approved  and  assented  to  the  views  of  the  commit- 
tee by  adopting  their  report.  The  text  of  the  act  will  admit  of  no  other  or 
different  interpretation  than  that  given  it  by  this  committee.  It  is  not  pre- 
tended that  the  opinions  of  individual  legislators  can  bei«oeived  to  alter  the 
text  or  control  the  interpretation  of  an  act  of  congress ;  but  where,  as  in  this 
case,  an  act  has  been  carefully  considered  and  revised  by  a  conference  comioit- 
tee,  their  opinions  carefully  and  deliberately  expressed,  when  they  accord 
with  the  plain  text  of  the  act,  show  very  conclusively  that  congress  was  not 
mistaken  as  to  the  legal  effect  of  the  language  of  the  act,  and  did  not  intend 
that  it  should  receive  an  interpretation  different  from  the  one  plainly  expressed. 

§  1602.  As  the  court  has  no  jurisdiction  cf  the  sulffeatrmaMer^  it  can  give  no 
ancillary  relief. 

It  is  suggested  that  although  the  court  may  not  have  jurisdiction  of  tbe  prin- 
cipal subject-matter,  it  may  yet  have  jurisdiction  to  grant  the  auxiliary  and  an- 
cillary relief  prayed  for  in  the  bill.  In  answer  to  this  suggestioa  it  is  enough 
to  say  that  there  is  no  act  of  congress  conferring  jurisdiction  to  grant  such 
auxiliary  and  ancillary  relief,  and  the  reasoning  that  excludes  the  jurisdiction 
of  the  court  over  the  principal  subject-matter  of  the  suit  applies  with  equal 
force  to  the  ancillary  and  auxiliary  relief  sought. 

§  1603.  Supervisors  appointed  under  act  of  eongreee^  June  10^  1872^  ha^ve  no 
authority  in  state  elections. 

The  complainant  is  clearly  mistaken  in  supposing  the  supervisors  of  election  ap- 
pointed in  this  state,  under  the  act  of  congress  approved  June  10, 1872  (17  U.  S. 
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Stats.,  ppw  348-9),  have  any  authority  to  sapervise  or  report  upon  the  election  of 
state  officers.  No  return  or  report  they  might  make  in  reference  to  the  election 
of  any  state  officer  could  have  any  official  sanction,  or  be  received  as  evidence 
in  this  or  any  other  court. 

The  court  having  no  jurisdiction  of  the  case  made  by  the  IhU  to  determine 
in  any  form  of  action  the  right  of  complainant  to  the  office  in  dispute,  it  is 
needless  to  inquire  whether  a  bill  in  chancery  will  lie  in  such  case,  or  whether 
the  remedy  must  be  by  §uq  wammiQ^  And  for  the  same  reason  it  is  unneces- 
sary to  inquire  whether  the  court,  supposing  it  to  have  jurisdiction,  could  grant 
the  several  injunctions  and  restraining  orders  prayed  for  in  the  bill. 

§  1 604.  Jurisdiction  in  contested  election  cases. 

The  complainant  must,  thwdore,  be  remitted  to  the  justice  of  his  own  state 
tribunals,  where»  from  the  foundation  of  the  government  down  to  the  present 
time,  the  exclusive  jurisdiction  over  cases  of  contested  election  for  state  offices 
has  been  vested  and  still  remains,  except  where  the  cojBe  turns  scriely  on  the 
single  fact  specified  in  the  twenty*third  section. 

The  demurrer  to  the  bill  is  well  taken,  and  the  injunctions  and  other  extraojs 
dinary  writs  and  relief  prayed  for  are  refused,  with  leave  u>  oomplainaat  to 
have  a  re^rgument  upon  the  demurrer  before  a  full  beBoh  at  the  next  term. 

Demurr&r  sustained. 

7.  Service^  Attachment  and  Voluntary  Appearance. 

[As  to  FrocesB,  see  Wbub.] 

SumcABY— iVnnlege  against  suit,  how  waived,  §  1605.^  Exemption  from  suit  out  of  distHct 
u  mere  privilege,  §  1600.— Ab  jurisdiction  by  foreign  attachment,  §  1607. —  Jurisdiction 
only  by  service,  §  l^OS,^  Foreign  corporation,  §  1609.— De/cndant  may  be  served  where 
found,  %  1610.— iVoe  found  if  invei^fied  by  false  representations,  %  1611.^  Abf  found  if 
only  visHing,  %  \%\2,^Juriadiction  over  person  not  acquired  by  procseding  in  rsm^ 
§  1618. — No  process  beyond  district,  §  1614. —  Admiraity  courts  limited  like  others, 
§  1615,— Pwucr  of  congress  to  confer  jurisdiction,  §  IQiQ.— Attachmeni  suite  under  act  of 
1876,  §  1617. 

g  16<Mk  When  a  defendant's  exemption  from  suit  is  a  yenor^  priyile^^  and  not  a  juxisdio- 
tionaL  faot»  the  privilege  may  be  waived  by  a  general  appearance.  Page  v.  Chillicothe, 
gg  1618-20. 

§  KMNL  A  provision  of  congress,  that  a  defendant  must  be  sued  in  that  division  of  a  district 
wherein  he  resides,  confers  upon  such  defendant  only  a  privilege  whioh  may  be  waived.  Ibid. 

S  ltt07.  No  process  of  foreign  attachment  will  give  the  circuit  court,  jurisdiction  ovev  a 
non-resident  defendant  who  is  not  found  and  served  within  the  district.  Saddler  v.  Hudson, 
S1621. 

g  1^8.  T6  give  the  cirooit  court  jurisdiction,  a  defendant  must  be  an  inhabitant  of  the 
district  or  be  found  therein  and  must  be  served  with  process.  Day  u.  India  Rubber  Co., 
gg  1622-S5. 

§  1609.  A  foreign  corporation  is  not  found  within  a  district,  when  its  officers  or  its  goods 
are  found  therein.    Ibid, 

g  laiO.  When  a  defendant  is  found  within  the  district  in  whidi  plaintiff  lives,  he  may  be 
served  with  process  there.    Union  Sugar  Refinery  v.  Ilathiesson,  gg  1626-38. 

g  1611.  A  party  is  not  found  within  a  district  so  that  process  may  be  served  upon  him, 
when  he  is  inveigled  into  the  district  by  false  representations,  or  detained  there  by  improper 
contrivance,  or  by  illegal  arrest.    Ibid. 

g  1612.  Jurisdiction  is  not  obtained  against  a  defendant  by  service  made  upon  him  whUe 
temporarily  visiting  within  the  district    Smith  v,  Tuttle,  g  1629. 

g  161S.  A  libel  was  filed  in  a  circuit  court  against  a  box  of  silk  condemned  as  prize,  which 
was  within  the  jurisdiction  of  the  court,  and  which  was  alleged  to  be  in  the  possession  of  a 
stranger  not  a  citizen  of  the  district,  and  not  served  with  process.  The  court  rendered  a 
money  decree  against  this  stranger.  In  a  suit  to  enforce  the  decree  in  another  di^strict,  hM, 
that  the  former  court,  though  having  undoubted  joriadiction  over  the  res,  had  no  jurisdietioa 
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over  the  person  of  its  possessor,  unless  he  were  an  inhabitant  of  the  district,  or  found  therein 
and  served  with  process.    Wilson  v.  Graham,  §§  1680-38. 

§  1614.  The  federal  courts,  in  the  exercise  of  their  common  law  and  equity  powers,  cannot 
issue  process  beyond  the  limits  of  their  respective  districts.    Ex  parte  Graham,  §§  1634-37. 

§  1615.  The  federal  courts  sitting  in  admiralty,  though  unlimited  in  their  jurisdiction  as  to 
subject-matter,  are  limited  in  point  of  locality  by  the  general  principles  of  law,  and  by  the 
provisions  of  the  judiciary  act    IbidL 

^  1616.  Congress  has  power  to  confer  upon  the  federal  courts  jurisdiction  in  suits  against 
non-residents.    United  States  v.  Ottman,  g§  1638-48. 

§  1617.  The  act  of  Biarch  8,  1876,  gives  this  jurisdiction  by  removal  in  attachment  suita 
begun  in  a  state  court,    IbicL 

[NoTBS.— See  §§  1644-1683.] 

PAGE  V.  CITY  OF  CHILLICOTHE. 
(Circuit  Court  for  Ohio:  6  Federal  Reporter,  699-603.    1881.) 

Opinion  by  Swmo,  D.  J. 

Statement  of  Facts. —  The  bill  in  this  cases  alleges  that  complainants  are 
owners  of  a  certain  patent  in  relation  to  improvements  in  induction-coil  appa- 
ratus; that  the  defendant  is  infringing  their  said  patent,  and  prays  for  an 
injunction  and  for  damages.  The  bill  was  filed  September  27,  1880,  and  on 
the  same  day  a  subpoena  in  chancery  was  issued  to  the  marshal  of  said  district, 
who  returns  that  he  served  the  same  in  Boss  county,  Ohio,  by  delivering  a 
copy  of  it  to  the  mayor  and  clerk  of  the  city  of  Ohillicothe.  The  subpoena 
required  the  defendant  to  appear  by  the  first  Monday  in  November.  On  the 
first  Monday  of  November  the  defendant,  by  its  attorneys,  Banning  &  David- 
son, entered  its  appearance  in  the  causa  On  the  4th  day  of  December,  on 
motion  of  defendant,  leave  was  given  to  answer  by  the  first  Monday  of  Febm- 
ary.  On  the  21st  day  of  February,  1881,  on  motion  of  defendant,  leave  was 
given  to  answer  in  twenty  days;  and  on  the  18th  day  of  March,  1881,  the  de- 
fendant filed  its  motion  to  dismiss,  as  follows:  ^'Now  comes  the  defendant, 
the  city  of  Ohillicothe,  by  its  counsel,  and  moves  the  court  to  dismiss  the 
bill  herein  filed,  for  want  of  jurisdiction,  the  defendant  being  a  resident 
of  the  eastern  division  of  the  southern  district  of  Ohio,  and  not  found  or 
served  in  the  western  division  herein."  On  the  4th  of  February,  1880,  an  act 
was  passed  by  congress  dividing  the  southern  district  of  Ohio  into  two  divis- 
ions, to  be  known  as  the  eastern  and  western  divisions;  Boss  county,  in  which 
the  city  of  Ohillicothe,  the  defendant,  is,  being  in  the  eastern  division.  This 
act  provides  that  "all  suits  not  of  a  local  nature,  in  the  circuit  and  district 
courts,  against  a  single  defendant,  inhabitant  of  said  state,  must  be  brought  in 
the  division  of  the  district  where  he  resides." 

§  1618.  W/i^rs  exemption  from  suit  is  a  personal  primlegCj  and  not  a  Juris- 
dictional  fdcty  the  privilege  is  waived  by  a  general  appearance. 

Under  this  provision,  it  is  clear  that  this  suit  should  have  been  brought  in 
the  eastern  division,  and  not  in  this;  and  if  the  defendant  had  entered  its  ap- 
pearance for  the  purpose  only  of  moving  to  dismiss  the  suit,  the  motion  would 
have  been  granted ;  but  the  appearance  was  the  general  appearance  of  the 
party.  Not  only  so,  but  during  the  term  at  which  the  appearance  was  entered 
the  defendant  moved  the  court  for,  and  obtained,  further  time  in  which  to 
answer;  and  at  the  next  succeeding  term,  upon  its  motion,  it  was  granted  far- 
ther time  in  which  to  answer;  and  not  until  the  expiration  of  this  time  was  an 
exception  to  the  jurisdiction  taken.  The  subject-matter  of  the  suit  is  one  over 
which  this  court  has  jurisdiction,  and  if  the  defendant  resided  within  this  dis- 
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trict  the  residence  of  the  parties  would  be  such  as  to  give  the  court  jurisdic- 
tion. It  is  not  a  case  where  the  parties  must  be  residents  of  different  districts 
in  order  to  give  the  court  jurisdiction,  but  both  parties  in  patent  suits  may  be 
residents  of  the  district  within  which  the  suit  is  brought.  Under  the  acts  of 
congress  conferring  jurisdiction  upon  this  court,  the  subject-matter  and  the 
citizenship  of  the  parties,  whether  residing  in  this  or  the  eastern  division,  would 
give  this  court  jurisdiction  of  this  cause  if  service  had  been  made  within  this 
division.  The  provision  in  the  act  for  the  division  of  the  district,  that  the  suit 
should  be  brought  in  the  division  of  the  district  in  which  the  defendant  re- 
sides, is  not  one  creating  the  jurisdiction  of  this  court,  but  is  one  for  the  per- 
sonal convenience  of  the  defendant. 

§  161 9.  A  defendants  exemption  from  auit^  except  in  the  district  where  he  r^ 
etdea  or  is  foundy  is  a  mere  personal  privilege. 

This  case  is  clearly  distinguishable  from  the  cases  referred  to  by  the  learned 
counsel  for  the  defendant,  which  hold  that  consent  cannot  confer  jurisdiction, 
and  that  objections  to  the  jurisdiction  may  be  taken  at  any  stage  of  the  casa 
In  those  cases  either  the  subject-matter  or  the  citizenship,  which  was  essential 
to  give  jurisdiction,  did  not  exist;  but  in  this  case  the  only  question  is  as  to 
the  place  where  the  jurisdiction  shall  be  exercised.  In  Gracie  v.  Palmer,  8 
Wheat,  699,  the  suit  was  brought  in  the  state  of  Pennsylvania,  and  none  of 
the  defendants  were  citizens  of  that  state,  and  Mr.  Webster  objected  to  the 
jurisdiction  because  it  did  not  appear  that  the  defendants  were  inhabitants  of, 
or  found  in,  the  district  in  which  suit  was  brought  at  the  time  of  the  service  of 
the  writ,  as  required  by  the  eleventh  section  of  the  judiciary  act  of  1789.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court,  stated  "  that  the  uni- 
form construction  under  the  clause  of  the  act  referred  to  had  been,  that  it  was 
not  necessary  to  aver  on  the  record  that  the  defendant  was  an  inhabitant  of 
the  district  or  found  therein ;  that  it  was  sufficient  if  the  court  appeared  to 
have  jurisdiction  by  the  citizenship  or  alienage  of  the  parties.  The  exemptioa 
from  arrest  in  a  district  in  which  the  defendant  was  not  an  inhabitant,  or  in 
which  he  was  not  found  at  the  time  of  serving  the  process,  was  the  privilege  of 
the  defendant,  which  he  might  waive  by  a  voluntary  appearance;  that  if  proc- 
ess was  returned  by  the  marshal  as  served  upon  him  within  the  district,  it  was 
sufficient;  and  that  where  the  defendant  voluntarily  appeared  in  the  court  be-^ 
low  without  taking  the  exception,  it  was  an  admission  of  the  service,  and  a 
waiver  of  any  further  inquiry  into  the  matter." 

In  Ex  parte  SchoUenberger,  96  U.  S.,  369  (§§  1356-58,  supra).  Chief  Justice 
Waite  says:  '^The  act  of  congress  prescribmg  the  place  where  a  person  may  be 
sued  is  not  one  affecting  the  general  jurisdiction  of  the  courts.  It  is  rather  in 
the  nature  of  a  personal  exemption  in  favor  of  a  defendant,  and  it  is  one  which 
he  may  waive.  If  the  citizenship  of  the  parties  is  sufficient,  a  defendant  may 
consent  to  be  sued  anywhere  he  pleases,  and  certainly  jurisdiction  will  not  be 
ousted  because  he  has  consented." 

§  1 620.    What  a  general  appearance  waives. 

These  authorities  show  very  clearly,  I  think,  that  the  defendant  might 
waive  the  right  to  have  this  suit  brought  in  the  eastern  district,  and  that  by 
entering  its  general  appearance  in  the  cause,  and  its  several  applications  for 
further  time  in  which  to  answer,  I  hold  that  it  has  waived  its  right,  in  this 
case,  to  except  to  the  jurisdiction  of  the  court;  the  motion  will,  therefore,  be 
overruled. 
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SADDLER  V.  HUDSON. 

(Circuit  Court  for  Maine:  3  Curtis,  6,  7.    1854.) 

Opinion  by  CtJBns,  J. 

Statibment  of  Facts. — This  is  a  motion  to  dismiss  an  action  at  law  for  want 
of  jurisdiction.  It  is  an  action  on  the  case  founded  on  letters  patent.  The  de- 
fendants are  described  in  the  writ  as  '*  citizens  of  the  United  States,  and  trans- 
acting business  in  the  city  of  Portland,  within  said  district  of  Maine."  The 
marshal  returns  on  the  writ,  that  he  has  attached  property  of  the  defendants, 
and  '<  I  have  summoned  the  within  named  defendants  to  appear  at  court,  by 
giving  to  Stephen  Berry,  agent  of  said  defendants,  a  summons  in  hand,  the 
said  defendants  both  residing  ont  of  the  district  of  Maine."  The  question  is 
whether  this  court  has  jurisdiction  over  the  defendants,  who  are  not  inhabit- 
ants of  this  district,  nor  found  therein,  and  upon  whom  personal  service  of  the 
process  has  not  been  made. 

§  1621.  A  process  of  foreign  attachment  will  not  give  the  court  Juriedietion 
over  a  defendant  not  an  inhabitant  of^  and  not  found  within^  the  distrust 

This  question  was  considered  by  the  supreme  court  in  the  case  of  Toland  v. 
Sprague,  12  Pet.,  329.  It  was  there  held,  by  a  majority  of  the  jadges,  that  a 
process  of  foreign  attachment,  by  which  the  property  of  a  defendant  was  at- 
tached, by  virtue  of  the  state  laws  adopted  by  the  process  acts  of  1789  (I  Stat, 
at  Large,  93)  and  1792  (1  Stat,  at  Large,  275),  oould  not  give  the  circait  court 
jurisdiction  over  a  person  not  an  inhabitant,  and  not  found  within  the  district. 
There  is  no  sound  distinction  between  a  direct  attachment  and  a  foreign  at- 
tachment. The  rule  announced  by  the  court  in  that  case,  and  repeated  in 
Levy  t;.  Fitzpatrick,  16  Pet.,  171  (Appbals,  §§  319,  820),  is  that  process  of  at- 
tachment against  the  property  of  a  non-resident  defendant  cannot  issue  from 
a  circuit  court,  except  as  part  of,  or  together  with,  process  to  be  served  on  his 
person ;  and  that  no  judgment  can  be  rendered  against  a  non-resident  defend- 
ant, who  has  not  been  personally  served  with  process,  unless  he  has  entered  an 
appearance.  In  Picquet  ^e.  Swan,  5  Mason,  86  (§§  868-876,  eupra)^  Mr.  Justice 
Story  bad  previously  held  the  same  views,  and  this  law  has  been  followed  since 
in  numerous  cases.  The  case  of  Allen  v.  Blunt,  1  Blatoh.,  480,  affords  a  strong 
illustration  of  the  strictness  with  which  the  rule  has  been  applied.  That  also 
was  a  suit  on  letters  patent.  The  case  must  be  dismissed  for  want  <^  juris- 
diction. 

DAT  V.  NEWARK  INDIA-RUBBESt  MANUFAGTURINa  CX)MPANT. 

(Orcuit  Court  for  New  York:  1  Blatchford,  628-684.    1850.) 

Statement  of  Facts. —  Motion  to  quash  a  writ  of  foreign  attachment  and 
summons,  by  defendant,  a  corporation  established  by  and  located  in  New  Jer- 
sey. Ghoods  belonging  to  defendant  were  attached,  and  service  was  made  upon 
the  president  in  New  York. 

§  1 622.  The  provisions  as  to  service  of  process  in  suits  in  the  federal  courts 
apply  to  patent  cases. 

Opinion  by  Nelson,  J. 

The  seventeenth  section  of  the  patent  act  of  July  4, 1886  (5  U.  S.  Stat  at 
Large,  124),  provides  that  all  actions  arising  under  any  law  of  the  United 
States  granting  to  inventors  the  exclusive  right  to  their  inventions  shall  be 
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originallj  cognizable,  as  well  in  equity  as  at  law,  by  the  oirouit  courts  of  the 
United  States,  or  any  district  court  having  the  powers  and  jurisdiction  of  a  cir- 
cuit court.  The  jurisdiction  of  the  circuit  courts  ena braces,  therefore,  all  cases, 
both  at  law  and  in  equity,  arising  under  the  patent  laws  for  infringements  of 
letters  patent,  without  regard  to  the  citizenship  of  the  parties  or  the  amount  in 
controversy.  But  the  eleventh  section  of  the  judiciary  act  of  1789  (1  U.  8. 
Stat  at  Large,  78),  which  provides  for  service  of  process  in  the  commencement 
of  suits  in  this  court,  is  as  applicable  to  this  class  of  cases  as  to  any  other  in 
which  jurisdiction  may  exist.  That  provision  is  as  follows:  "  But  no  person 
shall  be  arrested  in  one  district  for  trial  in  another,  in  any  civil  action  before  a 
circuit  or  district  court.  And  no  civil  suit  shall  be  hrougkt  before  either  of  the 
said  courts  against  an  inhabitant  of  the  Untied  States  by  any  original  process^  in 
€My  other  district  than  that  whereof  he  is  an  inhabitant^  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ^ 

%  1628.  To  give  jurisdiction  to  the  federal  courts  the  defendant  muet  be  an 
inhabitant  of  the  distrietj  or  be  found  and  served  with  process  therein.  Author- 
ities  reviewed. 

In  the  case  of  Toland  v.  Sprague,  12  Pet,  300,  which  was  the  ease  of  a  for- 
eign attachment  issued  by  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  agreeably  to  the  practice  of  the  courts  of  that  state, 
which  had  been  adopted  by  the  circuit  court,  it  was  held  after  a  full  examina- 
tTOB :  1.  That,  by  the  general  provisions  of  the  laws  of  the  United  States,  the 
circuit  courts  can  issue  no  process  beyond  the  limits  of  their  districts.  2.  That 
independently  of  positive  legislation,  the  process  can  only  be  served  upon  per- 
sons within  the  same  districts.  8.  That  the  acts  of  congress  adopting  the  state 
process  adopt  the  forms  and  modes  of  service  only,  so  far  as  the  persons  are 
rightfully  within  the  reach  of  such  process,  and  do  not  intend  to  enlarge  the 
sphere  of  the  jurisdiction  of  the  circuit  courts.  4.  That  the  right  to  attach 
property  to  compel  the  appearance  of  persons  can  properly  be  used  only  in 
eases  in  which  such  persons  are  amenable  to  process  in  personam;  and  that, 
even  where  a  person  is  amenable  to  process  in  personamy  an  attaohment 
against  his  property  cannot  be  issued,  except  as  part  of  or  together  with  proc- 
ess to  be  served  upon  his  person. 

In  that  case  the  plaintiff  was  a  citizen  of  the  state  of  Pennsylvania;  and  the 
defendant  was  a  citizen  of  Massachusetts,  but  was  and  had  been  for  many  years 
a  resident  of  Gibraltar.  The  attachment  was  levied  on  bis  goods  found  in  the 
district  of  Pennsylvania.  The  defendant  appeared  and  defended  the  suit,  which 
gave  the  circuit  court  jurisdiction ;  otherwise  it  would  have  been  denied.  The 
same  point  had  been  previously  ruled  by  Judge  Story  in  the  case  of  Picquet  v. 
Swan,  5  Mason,  85  (§§  868-876,  eupra\  and  in  which  it  was  also  held  that  the 
judiciary  act  of  1789  does  not  contemplate  compulsory  process  against  any  per- 
son in  any  district,  unless  he  is  an  inhabitant  of  the  district,  or  is  found  within 
it  at  the  time  of  serving  the  writ  And  in  the  case  of  Kiohmond  v.  Dreyfous, 
1  Sumn.,  131,  it  was  held  by  the  same  learned  judge  that  a  foreign  attachment 
cannot  be  maintained  in  the  circuit  court  of  the  United  States  against  the  prin- 
cipal defendant,  unless  he  is  an  inhabitant  of  the  district  where  the  suit  is 
brought,  or  is  found  within  it  at  the  time  of  the  service  of  the  process;  and 
that  service  upon  trustees  or  garnishees  within  the  district  is  not  sufficient  to 
found  a  judgment  against  the  principal.  That  case  arose  in  the  district  of 
Rhode  Island,  and  the  goods  of  the  principal  defendant,  who  was  a  citizen  of 
and  a  resident  in  the  state  of  Pennsylvania,  were  attached  within  the  district, 
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according  to  the  statute  of  the  former  state  regulating  proceedings  in  cases  of 
foreign  attachments.     The  proceedings  were  quashed  for  want  of  jurisdiction. 

Upon  the  provisions  of  the  eleventh  section  of  the  judiciary  act  above  referred 
to,  therefore,  and  the  expositions  given  to  it  in  the  several  cases  in  which  it  has 
come  under  the  observation  of  the  courts,  it  must  be  regarded  as  settled  that, 
in  order  to  give  jurisdiction  to  the  circuit  courts  of  the  United  States,  the  party 
defendant  must  be  an  inhabitant  of  the  district  in  which  the  suit  is  brought,  or 
he  must  be  found  within  it  at  the  time  of  the  service  of  the  original  process; 
and  this,  whether  the  suit  be  commenced  by  writ,  summons  or  attachment,  or 
whatever  may  be  the  nature  or  character  of  the  process  used.  Ko  exception  is 
found  in  the  act  of  congress  providing  for  the  commencement  of  suits  in  these 
courts,  nor  in  the  judicial  expositions  given  to  it  And  the  simple  question  in 
this  case,  therefore,  is  whether  or  not  the  defendants,  as  a  corporate  body,  or 
in  their  corporate  existence,  have  been  brought  within  either  of  the  alternatives 
provided  for  in  the  act,  so  that  the  service  of  the  process,  as  disclosed  in  the 
papers  before  us,  can  give  to  this  court  jurisdiction  of  the  casa  Are  they 
inhabitants  of  this  district,  within  the  meaning  of  the  act  of  congress,  or  were 
they  found  within  it  at  the  time  of  the  service  of  the  attachment  and  summons! 

§  1624.  Though  the  officers  or  the  property  of  a  foreign  corporation  are  found 
within  the  district^  the  court  does  not  thereby  acquire  jurisdiction. 

Assuming  that  it  has  been  shown  on  the  part  of  the  plaintiff  that  the  presi- 
dent of  the  corporation  or  any  of  its  officers  were  inhabitants  of  or  were  found 
within  this  district  at  the  time  of  the  service,  or  that  the  goods  attached  were 
the  property  of  the  corporation  and  were  found  within  it,  the  objection  to  the 
jurisdiction  still  exists;  for  the  party  against  whom  the  suit  is  brought  is  the 
corporation  created  by  the  legislature  of  the  state  of  New  Jersey.  This  is  the 
body  charged  with  the  infringement  of  the  plaintiff's  patent,  and  against  whom 
the  suit  has  been  instituted ;  and  it  is  this  body  that  must  be  shown  to  be  an 
inhabitant  of  the  district  or  be  found  within  it,  in  order  to  give  the  jurisdiction. 
Now,  we  think  it  is  quite  clear  that  a  corporate  body  created  by  the  law  of  a 
sister  state  can  have  no  corporate  existence  beyond  the  limits  of  the  territ<Nry 
within  which  the  law  creating  it  can  operate;  and  that,  when  and  where  the 
law  ceases  to  have  any  force  and  effect,  this  legal  entity  and  mere  creature  of 
the  law  ceases  to  have  any  existence.  If  the  law  should  be  abrogated  by  the 
legislature  creating  it,  it  would  cease  to  exist  in  the  jurisdiction  within  which 
it  was  created,  the  law  bringing  it  into  existence  and  upholding  it  being  no 
longer  in  force;  and  for  the  like  reason,  it  can  never  have  any  legal  being  or 
existence  extraterritorial,  where  the  law  creating  it  never  had  any  operation 
or  force. 

We  do  not  intend  nor  have  we  time,  in  the  pressure  of  the  business  of  a  cir- 
cuit, to  go  into  an  illustration  of  this  general  principle  by  a  reference  to  the 
character,  powers  and  faculties  of  these  institutions,  or  to  define  the  limits  of 
the  operation  of  the  laws  of  the  states,  upon  which  their  existence  depends; 
but  shall  content  ourselves  by  stating  the  general  principle,  and  briefly  refer* 
ring  to  what  was  said  by  the  chief  justice  in  delivering  the  opinion  of  the  court 
in  the  case  of  The  Bank  of  Augusta  v.  Earle,  13  Pet.,  588  (Corp.,  §§  1123-35> 
Beferring  to  the  argument  in  that  case  on  the  part  of  the  defendants,  that  a 
corporation,  from  the  very  nature  of  its  being,  could  have  no  authority  to  con- 
tract out  of  the  limits  of  the  state  within  which  it  was  created,  as  the  Jaws  of 
a  state  had  no  extraterritorial  op)eration,  he  observed :  '^  It  is  very  true  that  a 
corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty 
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by  which  it  was  created.  It  exists  only  in  contemplation  of  law,  and  by  force 
of  the  law;  and  where  that  law  ceases  to  operate,  and  is  no  longer  obligatory, 
the  corporation  can  have  no  existence.  It  must  dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sovereignty.  But  although  it  must  live 
and  have  its  being  in  that  state  only,  yet  it  does  not  by  any  means  follow  that 
its  existence  there  will  not  be  recognized  in  other  places,  and  its  residence  in 
one  state  creates  no  insuperable  objection  to  its  power  of  contracting  in 
another." 

The  court  held  in  that  case  that  though  the  bank,  as  a  corporation,  must  be 
regarded  as  an  artificial  being,  existing  only  in  the  state  in  which  it  was  created, 
yet  it  was  as  competent,  within  the  scope  of  its  powers,  to  make  contracts  in 
another  sovereignty  through  its  agents,  as  a  natural  person,  if  permitted  by  the 
laws  of  that  government  to  exercise  the  faculties  with  which  it  was  endowed. 
It  is  upon  this  principle,  doubtless,  that  the  defendants  have  established  and 
are  maintaining  a  depot  for  the  sale  of  their  manufactured  articles  in  the  city 
of  New  York,  which  is  conducted  by  their  agents  and  under  their  authority. 

§  1625.  SembUy  that  this  court  vxmld  have  no  jurisdiction  over  a  foreign  oar* 
poration  even  though  service  were  made  upon  it  in  accordance  with  state  laws. 

Without  pursuing  the  examination  of  the  case  further,  we  are  satisfied,  for 
the  reasons  stated,  that  neither  the  levying  of  the  writ  of  attachment  upon  the 
goods  of  the  defendants  in  this  district,  nor  the  service  of  the  summons  upon 
their  president  within  it,  nor  both  together,  have  the  effect  to  give  jurisdiction 
to  the  court  in  this  case  against  the  defendants ;  and  further,  that  according  to 
the  true  construction  of  the  eleventh  section  of  the  judiciary  act  of  1789,  the 
court  would  have  no  jurisdiction  in  suits  instituted  against  foreign  corporations, 
even  in  cases  where  the  state  practice,  if  adopted  by  it,  would  authorize  the  in- 
stitution of  such  suits  by  the  attachment  of  their  goods  found  within  the  juris- 
diction. We  have  not  deemed  it  important,  in  the  view  we  have  taken  of  the 
case,  to  inquire  whether  or  not  this  court  has  heretofore,  by  any  of  its  rules, 
adopted  the  practice  of  the  state  courts  in  cases  of  foreign  attachment;  but 
will  simply  state  our  conclusion,  which  is,  that  it  has  not,  and  that  upon  this 
ground  the  proceeding  by  attachment  would  be  irregular  and  should  be  set 
aside.  As  the  ground  first  stated  goes  to  the  jurisdiction  of  the  court,  we  have 
preferred  placing  our  decision  upon  it,  as  it  reaches  beyond  the  question  in  re- 
spect to  the  nature  and  character  of  the  process  by  which  the  suit  was  com- 
menced. 

We  shall,  therefore,  direct  that  a  rule  be  entered  quashing  the  writ  of  attach- 
ment and  the  summons  which  have  been  unadvisedly  issued  in  the  case. 

UNION  SUGAR  REFINERY  v.  MATHIE8S0N. 
(Circuit  Court  for  Massachusetts:  2  Clifford,  804-810.    1864.) 

Statement  of  Facts. —  Motion  to  set  aside  service  of  summons  on  defendant 
on  the  ground  that  he  had  been  inveigled  by  false  pretenses  into  the  district 
for  the  purpose  of  serving  process  upon  him. 

§  1636.  When  a  defendant  is  ^\found^^  in  the  district  in  which  the  plaintiff 
lives  he  may  be  served  with  process. 

Opinion  by  Clifford,  J. 

Under  the  provisions  of  the  eleventh  section  of  the  judiciary  act  (1  Stat,  at 
Large,  79),  it  is  clearly  the  right  of  the  plaintiff  to  serve  the  defendant  with 
process  in  the  district  where  the  plaintiff  resides,  provided  the  process  be  in 
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proper  form,  and  the  defendant  be  found  in  that  district  within  the  true  intent 
and  meaning  of  that  provision.  The  argument  of  the  defendant  admits  the 
proposition  as  stated,  and  it  is  so  obvious  that  it  is  correct  that  the  statement 
of  it  furnishes  all  the  explanation  that  is  required  in  its  support  Withdraw 
that  right  from  the  plaintiff,  and  the  consequence  would  immediately  follow 
that  a  defendant,  although  a  citizen  of  another  state,  might  evade  service 
indefinitely  by  fleeing  into  the  district  where  the  plaintiff  resides,  and,  by  re- 
maining there  until  he  could  secrete  or  convey  all  his  property,  might  defeat  all 
means  of  rendering  available  any  judgment  which  the  plaintiff  might  recover 
against  him  in  the  federal  courts.  The  right  secured,  therefore,  by  the  provis- 
ion, is  plainly  one  of  importance,  and  one  that  ought  not  to  be  impaired  or 
frittered  away  by  construction.  Important  as  the  right  is,  however,  it  mast 
not  be  forgotten  that  it  is  conferred  only  under  the  special  circumstances  de- 
scribed in  the  provision,  and  if  those  circumstances  are  wanting,  then  the  right 
does  not  exist. 

§  1 627.  When  a  party  i%  inveiglsd  into  a  district  by  false  representationSj  or 
detained  there  by  improper  contrivance  or  iUegal  arrest^  he  cannot  he  eaid  to  be 
found  there  within  the  meaning  of  the  statute.     Authorities  cited. 

When  the  party  defendant  is  found  in  such  district  he  may  then  be  lawfully 
served  with  process;  but  it  cannot  be  said  that  he  was  so  found  there  if  he  was 
inveigled  or  enticed  into  the  district  for  the  purpose  of  making  such  service 
upon  him,  by  false  representations  and  deceitful  contrivances  of  the  plaintiff  in 
the  suit,  or  by  any  one  acting  in  bis  behalf.  Abuse  of  legal  process  in  any 
fcNrm  has  always  been  frowned  upon  by  courts  of  justice,  whenever  and  wher- 
ever the  fact  has  been  made  to  appear,  and  the  party  practicing  it  is  never 
allowed  to  reap  the  fruits  of  his  wrongful  act.  Where  the  defendant  was  first 
arrested  without  process  and  detained  until  process  could  be  procured,  and 
while  so  unlawfully  detained  was  served  with  legal  process,  it  was  held  that 
inasmuch  as  the  original  arrest  was  illegal,  the  subsequent  confinement  under 
legal  process  was  also  illegal,  and  the  defendant  accordingly  was  uncondition- 
ally discharged.  Barlow  v.  Hall,  3  Anstr.,  461.  The  arrest  was  also  held 
illegal  and  the  defendant  discharged  in  Birch  v.  Prodger,  1  New  R,  135,  be- 
cause the  defendant  was  first  seized  by  the  plaintiff  in  the  street  and  carried 
by  him  to  the  office  of  an  attorney,  and  there  detained  until  the  process  already 
issued  and  in  the  hands  of  the  officer  could  be  sent  for  and  served.  See,  also, 
Loveridge  v.  Piaistow,  2  H.  Bl.,  29.  The  general  rule,  however,  is  that  a  per- 
son illegally  in  custody  at  the  suit  of  one  party  is  not  privileged  from  arrest 
at  the  suit  of  another,  unless  there  is  some  proof  of  concert  or  collusion,  be- 
cause in  the  absence  of  such  proof  it  cannot  be  assumed  that  the  latter  party 
has  been  guilty  of  any  abuse  of  legal  process  or  of  any  wrongful  act  whatever. 
Barclay  v.  Faber,  2  Barn.  &  Aid.,  743;  Howson  ik  Walker,  2  W.  BL,  823; 
Davies  v.  Chippendale,  2  Bos.  &  PuL,  282;  Egginton's  Case,  2  El.  &  Bl.,  735. 
The  rule,  of  course,  would  be  otherwise  if  the  party  was  not  subject  to  arrest, 
as  is  admitted  in  all  the  cases  establishing  the  preceding  general  rule.  Spence 
V,  Stuart,  3  East,  89.  Improper  contrivance  also,  as  well  as  a  prior  illegal 
arrest  and  subsequent  detention,  will  render  the  service  illegal  and  entitle  the 
defendant  to  an  unconditional  discharge.  Consequently,  where  a  respondent 
in  an  equity  suit  was  in  contempt  for  not  filing  an  answer,  and  the  complainant 
having  procured  an  order  of  attachment  against  him,  and  being  unable  to  serve 
it,  caused  the  respondent  to  be  personally  examined  in  certain  insolvent  pro- 
ceedings pending  against  him  in  another  tribunal,  and  as  the  respondent  retired 
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from  the  room  after  his  examination  served  him  with  the  attachment  process, 
it  was  held  that  the  arrest  was  illegal  and  that  he  should  be  discharged,  beoanse 
he  had  been  arrested  by  a  deceptrve  and  improper  contrivance.  Snelling  v. 
Watrous,  2  Paige,  Oh.,  814.  The  same  principle  is  also  laid  down  in  Wells  v. 
Oamey,  8  fiam.  &  Cress.,  769,  where  it  was  held  that  a  defendant,  arrested  on 
Sonday  for  an  assault  actually  committed,  but  for  the  real  purpose  of  detaining 
the  defendant  until  Monday  so  that  he  might  be  arrested  in  a  civil  suit,  was 
entitled  to  a  discharge  from  the  arrest  in  .the  civil  suit  because  the  arrest  had 
been  effected  by  an  abuse  of  legal  process  and  by  deceptive  means.  Courts  of 
justice  everywhere  regard  the  procurement  and  use  of  one  legal  process  merely 
for  the  purpose  of  arresting  a  party  and  detaining  him  in  custody  until  he  can 
be  served  with  another  process,  as  such  an  abase  of  process  as  will  at  least 
render  the  second  service  utterly  unavailing  to  the  party  making  it,  and  cases 
may  be  found  where  it  has  been  held  that  the  party  arrested  was  entitled  to 
be  discharged  from  both  upon  an  ex  parte  application  to  the  court  Bd  parte 
Wilson,  1  Atk.  Ch.,  152.  Whether  or  not  the  rule  ought  to  be  extended  so  far, 
it  Is  not  necessary  now  to  determine,  but  it  is  clear  that  the  service  of  the  latter 
process  in  the  case  stated  was  illegal,  and  was  properly  set  aside.  Several 
cases  also  are  cited  by  the  defendant  in  which  it  was  held  that  if  a  party  upon 
whom  process  is  served,  and  who  at  the  time  was  residing  in  another  jurisdic- 
tion, was  induced  to  come  into  the  jurisdiction  of  the  oourt  where  the  suit  was 
commenced  by  a  deception  practiced  upon  him  by  the  plaintiff  for  the  purpose 
of  serving  the  process,  such  service  is  not  good,  and  that  the  couit  will  set  it 
aside  and  dismiss  the  suit.  Such  were  the  views  of  the  court  in  Williams  v. 
Keed,  5  Dntch.  (N.  J.),  385,  which  is  a  case  directly  in  point  under  the  theory 
of  fact  set  forth  in  the  motion.  Express  adjudication  to  the  same  effect  is  also 
to  be  found  in  Carpenter  v.  Spooner,  2  Sandf.,  717,  which  is  entitled  to  much 
weight.  An  examination  of  these  cases  and  others  cited  by  the  defendant 
satisfies  the  court  that  the  proposition  of  the  defendant,  as  stated  in  the  motion, 
is  correct,  that  where  the  defendant,  residing  in  another  district,  is  inveigled, 
enticed  and  induced  to  come  into  the  district  where  the  plaintiff  resides,  by  the 
false  representations  or  deceptive  contrivances  of  the  plaintiff,  or  of  any  one 
acting  in  his  behalf,  for  the  purpose  of  serving  le|;al  process  upon  the  defend- 
ant, and  the  sana<e  is  served  through  such  improper  means,  such  service  is  illegal 
and  ought  to  be  set  aside,  and  that  the  process  should  be  dismissed. 

§  1628.  The  proofs  in  this  case  do  not  show  serviae  ly  improper  means. 

But  the  proofs  in  this  case  do  not  show  that  the  defendant  was  first  seized 
without  process,  and  detained  until  process  could  be  obtained  and  served,  nor 
that  he  was  arrested  and  held  upon  process  obtained  for  the  mere  purpose  of 
so  arresting  and  detaining  him  until  the  process  in  question  could  be  obtained 
and  served  upon  him.  Nor  do  the  proofs  show  that  the  plaintiffs,  or  any  one 
in  their  behalf,  were  guilty  of  any  misrepresentations  or  practiced  any  decep- 
tive contrivances  to  entice  or  inveigle  the  defendant  into  this  district  to  serve 
him  with  the  process  under  consideration.  All  these  conclusions  of  fact  are 
admitted  by  the  defendant,  and,  in  admitting  them,  be  also  admits,  in  the  view 
of  the  court,  that  his  motion  must  be  denied. 

The  proposition  of  the  defendant  is  that  the  inventor  is  interested  in  the 
patent,  and  that,  inasmuch  as  be  invited  the  defendant  to  come  into  this  dis- 
trict, and  the  defendant  came  in  pursuance  of  such  invitation,  neither  the  cor- 
poration nor  its  officers,  while  he  was  here  under  that  invitation,  could  sue  out 
process  returnable  in  this  court,  and  cause  the  same  to  be  served  upon  the  do- 
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fendant.  The  argument  is  that  the  inventor,  although  he  had  assigned  the 
entire  legal  title  to  the  corporation,  nevertheless,  under  the  agreement  before 
mentioned,  sustained  to  the  corporation  the  relation  of  a  partner  in  interest, 
and  that,  sustaining  that  relation,  and  having  invited  the  defendant  to  come 
here,  the  corporation  could  not  sue  out  process  here  and  make  service  upon  the 
defendant  under  the  before-mentioned  provision  of  the  judiciary  act.  But  the 
proposition  cannot  be  sustained  for  several  reasons,  any  one  of  which  is  con- 
clusive against  it,  and  sufficient  to  show  that  it  is  wholly  untenable.  The  cor- 
poration held  the  entire  legal  title  to  the  patent,  and  consequently  had  the 
exclusive  right  to  determine  whether  or  not  a  suit  should  be  instituted.  They 
had  no  knowledge  of  the  acts  of  the  inventor,  and,  as  the  inventor  was  not 
their  agent  in  any  sense,  they  could  not  be  affected  by  his  acts.  He  did  not 
profess  to  act  as  their  agent,  and  did  not  act  in  their  behalf,  which  was  well 
known  to  the  defendant.  Neither  the  corporation  nor  its  officers  committed 
any  wrongful  act  either  in  suing  out  the  process,  or  in  directing  it  to  be  served 
by  the  marshal.  The  inventor  did  no  wrongful  act  in  writing  the  letters,  or 
in  extending  the  invitation  to  the  defendant  to  come  here  and  make  an  effort 
to  adjust  the  controversy,  as  all  he  did  and  said  was  merely  advisory,  and 
without  any  improper  intent.  Where  there  is  no  false  representation  and  no 
deceptive  contrivance  and  no  wrongful  act  of  any  kind  done  by  the  plaintiff, 
or  by  any  other  person  in  his  behalf,  to  entice,  inveigle  or  induce  the  defendant 
to  come  into  the  jurisdiction  where  the  plaintiff  resides,  for  the  purpose  of 
serving  him  with  process,  it  is  competent  for  the  plaintiff  to  sue  out  process 
and  have  it  served ;  and  such  service  is  legal,  and  cannot  be  set  aside  or  the 
process  dismissed,  because  made  returnable  and  served  in  the  district  where 
the  plaintiff  resides. 

The  motion  is  overruled  and  denied. 

SMITH  tt  TUTTLE. 
(Circuit  Court  for  lUiiiois:  5  Biasell,  159,  160.    1870.) . 

Statement  of  Facts. —  Proceeding  against  defendant  in  a  district  in  which 
he  does  not  reside,  service  being  had  upon  him  while  upon  a  visit.  Plea  to  the 
jurisdiction,  to  which  the  plaintiff  demurs. 

§  1629.  Jurisdiction  is  not  obtained  against  a  defendant  by  service  upon  him 
while  temporarily  visiting  within  the  district. 

Opinion  by  Blodgett,  J. 

This  matter  was  called  up  during  Judge  Davis'  visit  to  this  city,  and  the  au- 
thorities examined,  and  Judge  Davis,  Judge  Drummond  and.  myself  all  oame 
to  the  conclusion,  in  the  light  of  the  authorities,  that  this  court  has  no  jurisdic- 
tion over  a  citizen  of  another  state  who  is  temporarily  found  here  long  enough 
to  be  served  with  process;  that  the  acts  of  congress  conferring  jurisdiction  do 
not  contemplate  that  a  defendant  shall  be  sued  out  of  the  state  where  he  re- 
sides; that  he  has  the  privilege  of  litigating  a  question  in  the  federal  courts 
between  himself  and  a  citizen  of  another  state  in  the  state  of  his  own  resi- 
dence.   The  demurrer  will  therefore  be  overruled. 

WILSON  v.  GRAHAM. 
(Circuit  Court  for  Pennsylvania:  4  Washington,  58-^S9.    1831.) 

Statement  of  Facts. —  This  was  a  libel  to  enforce  against  Oraham  a  decree 
rendered  in  Bhode  Island  against  a  box  of  silk,  etc.,  condemned  as  prize,  which, 
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it  was  asserted,  bad  come  to  the  hands  of  Graham.  Graham  pleaded  that  he 
had  never  been  summoned  to  appear  in  the  Rhode  Island  court ;  that  he  was 
not  a  citizen  of  that  state,  nor  had  he  been  found  within  it.  Plaintiff  de- 
murred to  this  plea.  The  libel  was  filed  in  the  district  court  and  appealed 
from  a  pro  forma  decree. 

Opinion  by  Washington,  J. 

This  case  turns  exclusively  upon  the  question  whether  the  circuit  court  for 
the  district  of  Rhode  Island  had  jurisdiction  in  the  case  wherein  the  decree 
which  this  libel  seeks  to  enforce  was  made?  If  it  had,  then  it  is  clearly  con- 
clusive upon  this  court,  and  it  must  be  carried  into  effect  against  Graham.  If 
there  was  a  defect  of  jurisdiction  in  that  case,  it  is  admitted  by  the  appellant's 
counsel  that  the  decree  ought  not  to  be  enforced  by  this  court. 

In  the  case  Ex  parte  Graham  [4  Wash.,  211;  §§  1634-87,  infra"],  which  ter- 
minated  in  the  discharge  of  the  appellee  from  arrest,  under  the  process  of 
attachment  issued  by  the  circuit  court  of  Rhode  Island  in  this  very  case,  the 
following  points  were  resolved:  1.  That  the  federal  circuit  and  district  courts 
of  one  state  have  no  authority  to  issue  process  into  any  other  state  to  compel 
an  appearance  in  those  courts,  whether  in  a  matter  at  common  law,  in  equity, 
or  of  prize  or  no  prize.  2.  That  the  jurisdiction  of  those  courts,  though  sitting 
in  prize  causes,  is  limited  in  point  of  locality  by  the  bounds  of  their  respective 
districts,  except  in  a  few  cases  particularly  provided  for  by  law.  8.  That  it  is 
essential  to  the  jurisdiction  of  those  courts  that  the  person  or  iJiing,  against 
which  the  proceedings  are  directed,  should  be  within  their  local  jurisdiction; 
except  in  the  latter  case,  when  the  thing  is  considered  as  being  constructively 
within  their  jurisdiction;  as  where  it  is  in  possession  of  the  captors,  though  in 
a  neutral  country.  4.  That  if  a  prize  proceeding  be  instituted  against  the  j>^- 
eon^  the  jurisdiction  is  excluded,  unless  it  be  in  a  court  of  the  district  whereof 
the  person  is  an  inhabitant,  or  in  which  be  is  found  at  the  time  of  serving  the 
process. 

§  1680.  The  eirouit  or  district  courts  of  the  United.  States  ham  no  jurisdio- 
tion  over  the  persons  of  parties  not  residing  or  found  within  the  district 

If  these  principles  be  correct  (and  after  an  attentive  reconsideration  of  them 
we  think  they  are),  it  follows  that  the  circuit  court  of  Rhode  Island  bad  no 
original  jurisdiction  over  the  person  of  Peter  Graham,  because  the  process  of 
that  court  could  not  legally  issue  into  this  district,  and  be  here  served  upon 
him;  nor  was  it  served  upon  him  in  that  district;  he  was  not  bound  to  appear 
and  to  make  himself  a  party  to  the  suit.  Can  he,  then,  be  personally  bound 
by  a  sentence  given  in  a  suit  in  which  he  was  not  a  party,  nor  was  beard,  or 
could  be  heard,  in  his  defense?  Such  a  doctrine  cannot,  we  think,  be  main- 
tained. It  is  repugnant  to  the  immutable  dictates  of  justice  as  well  as  to  the 
express  provisions  of  the  eleventh  section  of  the  judicial  act,  which  provides 
'^  that  no  civil  suit  shall  be  brought  before  either  of  the  said  courts  against  an 
inhabitant  of  the  United  States  by  any  original  process  in  any  other  district 
than  that  whereof  be  is  an  inhabitant  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ."  For,  if  the  court  can  exercise  jurisdiction  in  a  case 
and  over  a  person  who  has  not  and  could  not  be  legally  served  with  its  process, 
the  above  provision  was  quite  nugatory,  and  afforded  no  protection  to  those 
for  whom  it  was  designed.  We  have  no  doubt  but  that  the  learned  judge  who 
passed  that  decree,  presuming  that,  in  respect  to  the  process,  all  had  been 
rightfully  done  (for  Graham  had  no  person  to  represent  him  in  court  and  to 
place  that  matter  in  its  true  light),  had  no  reason  to  question  his  jurisdiction. 
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§  1631,  The  decree  of  a  federal  court  will  be  oarried  into  effect  by  a  like 
court  in  another  district  (is  to  the  ^''  thing  "  of  which  the  former  caturt  had  jwris- 
dictioUj  or  the  person  who  had  it  in  poMeesi&n. 

I  admit  that  that  court  bad  unquestioimbie  jarisdiction  over  the  box  of  mer- 
chandise alleged  to  be  in  the  possession  of  Graham,  and  as  to  that  or  its  pro- 
ceeds the  sentence  of  that  court  is  conclusive,  not  only  as  to  its  correctoess,  bat 
as  to  everything  which  it  professes  to  decide.  And  this  court  would  not  hesi- 
tate to  execute  that  decree  against  the  appellee  were  a  proper  application  made 
for  that  purpose,  and  if  it  appeared  in  proof  that  he  had  or  has  the  thing  or 
its  proceeds  in  his  possession.  Ae  to  the  thing^  Graham  and  all  other  persons 
claiming  an  interest  in  it,  either  on  the  ground  of  propwty  or  of  possessioB, 
were  parties  to  that  suit,  and  were  represented  in  oourt  by  the  thing  which  was 
the  subject  of  the  court's  jurisdiction,  although  they  were  never  served  with 
process  nor  had  even  heard  of  the  suit.  It  is  upon  this  ground  that  the  ree  or 
its  proceeds  may  be  followed  by  the  decree  of  this  court  into  the  hands  of  any 
person  who  may  have  the  same  in  his  possession,  and  who  is  personally  within 
its  jurisdiction.  But  whether  the  appellee  has,  or  ever  had,  in  his  possession 
the  merchandise  mentioned  in  the  decree,  or  its  proceeds,  is  a  fact  which  this 
court  cannot  consider  as  established  by  the  decree  of  the  circuit  conrt  of  Rhode 
Island,  inasmuch  as  the  appellee  was  no  party  to  that  suit. 

It  is  contended  that  the  decree  against  Graham  was  not  founded  on  original 
process,  but  was  merely  an  incident  to  the  original  salt,  in  which  the  box  of 
merchandise  was  condemned  to  the  captors.  This  is  not  quite  correct,  since 
the  sentence  against  Graham  was  not  for  the  thing  condemned  or  its  proceeds, 
but  for  a  gross  sum.  But  were  it  otherwise,  still  the  suit  against  Graiham  was 
an  original  one,  in  which  the  question  to  be  decided  was  not  whether  the  goods 
were  legally  condemned  to  the  captors,  but  whether  they  had  come  to  the 
hands  of  the  person  against  whom  the  suit  was  prosecuted.  And  this  is  the 
very  question  which,  for  the  reasons  before  mentioned,  that  court  was  incom- 
petent to  decide.  At  every  turn  that  this  case  is  presented  to  our  view,  it  is 
met  by  the  objection  that  the  circuit  court  of  Rhode  Island  had  not  cognizance 
of  the  matter  upon  which  its  sentence  was  founded. 

§  1632.  Where  a  epeoifio  relief  is  asked^  the  court  will  not  grant  a  relief  in- 
cotmetent  with  it. 

Again,  it  is  said  that,  as  the  libel  in  this  case  setting  forth  the  sentenoe  of 
condemnation,  as  well  as  the  decree  inpereofiam  against  Grahana,  and  the  plea, 
by  avoiding  the  charge  of  possession,  and  merely  alleging  matter  in  bar  of  the 
relief  prayed,  admits  the  fact  that  the  appellee  was  so  possessed,  there  oan  be 
no  solid  reason  why  the  court  should  not  now  execute  that  decree.  The  con- 
clusion of  the  counsel  is  clearly  drawn  from  mistaken  premises.  The  libel  sets 
forth  no  part  of  the  proceedings  of  the  Rhode  Island  conrt  but  the  complaint 
of  Wilson,  supported  by  proof  that  the  box  of  merchandise  imported  in  the 
Francis,  and  condemned  as  lawful  prize  to  the  captors,  was  delivered  by  mis- 
take to  Stewart,  the  proceedings  against  him,  the  suggestion  and  proof  that 
the  said  merchandise,  or  the  proceeds  thereof,  came  to  the  hands  of  Ghraham, 
and  the  process  against  him,  followed  up  by  the  decree,  to  pay  $2,000  into  the 
registry  of  that  court,  and  the  execution  founded  thereon  returned  onsatisfied. 
The  prayer  of  the  libel  is  that  the  said  decree  against  P.  Oraham  noay  be  car- 
ried into  execution  by  a  decree  of  this  court  It  is  manifest,  therefore,  that, 
although  the  sentence  of  condemnation  is  mentioned,  it  is  merely  by  way  of 
recital  in  the  complaint  of  Wilson  against  Stewart;  that  the  only  decrees  set 
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forth  in  this  libel  are  those  against  Stewart  and  Graham;  and  that  the  latter  is 
the  only  one  which  the  libel  prays  the  aid  of  this  court  to  execute. 

Now  it  is  perfectly  clear  that,  according  to  the  practice  of  the  court,  where 
a  specific  relief  is  asked  for,  even  althongh  there  be  a  prayer  for  general  relief 
(which  there  is  not  in  this  case),  the  court  cannot  grant  a  relief  which  is  incon- 
sistent with  or  entirely  different  from  that  which  is  asked  for.  Much  less  can 
the  court,  in  a  case  where  the  libel  seeks  execution  of  a  decree  which  is  specially 
set  forth,  execute  a  different  decree,  which  is  not  even  stated  in  the  libel  as  an 
existing  and  final  decree.  If  the  practice  were  otherwise,  it  would  be  not  only 
unnecessary  to  state  the  relief  which  is  desired,  but  it  would  be  mischievous  to 
do  so,  as  it  could  only  serve  to  deceive  the  other  side. 

§  1633.  A  respandent  may  in  a  proper  case  put  into  a  plea  matter  which 
amou7ite  to  a  bar  of  the  action. 

Neither  is  it  correct  to  say  that  the  plea,  by  not  denying  possession  of  the 
merchandise,  admits  it.  In  the  first  place,  that  fact  is  not  charged  in  the  libel, 
Bor  is  it  proved  by  the  decree,  for  the  reasons  before  mentioned.  And  even  if 
it  were  charged,  still  it  must  have  been  upon  the  conclusive  effect  of  the  decree, 
from  which  the  respondent  could,  in  no  other  way,  have  extricated  himself  but 
by  showing  that  the  court  which  pronounced  it  had  not  jurisdiction  in  the  case. 
If  will  not  say  that  the  respondent  in  the  district  court  might  not  have  stated  all 
the  matter  of  the  plea  in  an  answer,  and  also  have  denied  the  fact  of  posses- 
sion. But  then  the  latter  part  of  bis  defense  would  have  been  merely  gratuitous, 
and  not  being  responsive  to  the  libel  in  that  respect,  it  could  not  have  availed 
him.  It  is,  after  all,  to  be  remarked  that  the  respondent  is  never  bound  to  re* 
serve  to  the  final  hearing  any  matter  which  amounts  to  a  bar  of  the  relief 
prayed,  but  may  by  a  plea  demand  the  judgment  of  the  court  upon  such  mat- 
ter, so  as  to  save  the  expense  of  a  general  examination. 

The  decree  of  the  district  court  must  be  affirmed,  with  costs. 

EX  PARTE  GRAHAM. 

(Circuit  Court  for  Pennsylvania:  4  Washington,  211-214.    1818.) 

Opinion  by  Washington,  J. 

Statement  of  Facts. —  To  the  writ  of  habeas  corpus  issued  by  this  court  upon 
the  petition  of  Peter  Graham,  the  marshal  has  returned  that  he  arrested  the 
petitioner  under  the  authority  of  a  warrant  of  attachment  issued  from  the 
circuit  court  of  the  United  States  for  the  district  of  Rhode  Island,  to  him  di- 
rected, which  is  annexed  to  the  return.  The  question  turns  upon  the  authority 
of  the  district  or  circuit  court  of  one  district  to  issue  its  process  into  any  other 
district,  to  compel  the  appearance  of  a  person  not  residing  or  found  within  the 
jurisdiction  of  the  court  from  which  the  process  issued,  or  to  stand  committed 
for  any  alleged  contempt  of  that  court. 

§  1684.  The  federal  courts,  in  the  exercise  of  their  common  law  and  equity 
jurisdiction,  cannot  issue  process  beyond  the  limits  of  their  districts. 

It  is  admitted  that  th^se  courts,  in  the  exercise  of  their  common  law  and 
equity  jurisdiction,  have  no  authority,  generally,  to  issue  process  into  another 
district,  except  in  cases  where  such  authority  has  been  specially  bestowed  by 
some  law  of  the  United  States.  The  absence  of  such  a  power  would  seem 
necessarily  to  result  from  the  organization  of  the  courts  of  the  United  States, 
by  which  two  courts  are  allotted  to  each  of  the  districts  into  which  the  United 
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States  are  divided,  the  one  denominated  a  district,  and  the  other  a  oircait, 
court.  This  division  and  appointment  of  particular  courts  for  each  district 
necessarily  confines  the  jurisdiction  of  these  local  tribunals  within  the  limits 
of  the  respective  districts  within  which  they  are  directed  to  be  holden.  Were 
it  otherwise,  and  the  court  of  one  district  could  send  compulsory  process  into 
any  other,  so  as  to  draw  to  itself  a  jurisdiction  over  persons  and  things  with- 
out the  limits  of  its  district,  there  would  result  a  clashing  of  jurisdiction  be- 
tween the  different  courts  not  easily  to  be  adjusted,  and  an  oppression  upon 
suitors  too  intolerable  to  be  endured. 

But  the  legislature  of  the  United  States,  from  abundant  caution  as  it  would 
seem,  has  not  left  this  subject  to  implication.  After  conferring  upon  those 
courts  respectively  the  portion  of  jurisdiction  which  congress  intended  they 
should  exercise,  the  eleventh  section  of  the  judicial  act  of  1789  proceeds  to 
prescribe  territorial  limits  to  their  jurisdiction  by  declaring  ^*  that  no  person 
shall  be  arrested  in  one  district  for  trial  in  another,  in  any  civil  action  before  a 
circuit  or  district  court,  nor  can  a  civil  suit  be  brought  in  either  of  those  courts 
against  an  inhabitant  of  the  United  States  by  any  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ."^  These  provisions  appear  most  mani- 
festly to  circumscribe  the  jurisdiction  of  those  courts,  as  to  ths  person  of  the 
defendant,  by  the  limits  of  the  district  where  the  suit  is  brought;  and  that  the 
process  of  those  courts  was  considered  by  the  legislature  to  be  bounded  by 
the  same  limits  is  very  obvious  from  two  subsequent  acts  passed,  the  one  on 
the  2d  of  March,  1793,  authorizing  subpoenas  for  witnesses  to  attend  in  the 
courts  of  one  district  to  run  into  any  other  district  not  exceeding,  in  civil 
cases,  one  hundred  miles  from  the  place  of  holding  the  court;  and  the  other 
on  the  3d  of  March,  1797,  which  authorizes  writs  of  execution  upon  judgments 
obtained  at  the  suit  of  the  United  States  in  any  of  their  courts  in  one  state,  to 
run  and  be  executed  in  any  other  state  or  territory. 

It  is  very  apparent  that  these  provisions  were  made,  not  because  they  were 
supposed  by  congress  to  be  necessary  fh  consequence  of  the  eleventh  section  of 
tbe  judicial  act  before  recited,  but  because  the  jurisdiction  of  the  courts  was 
essentially  confined  by  their  organization  within  the  limits  of  their  respective 
districts ;  for  it  is  to  be  observed  that  that  section  applies  exclusively  to  orig- 
inal suits  and  to  the  parties  to  those  suitSy  and  therefore  it  imposed  no  restraint 
as  to  writs  of  execution  and  subpcauas  for  witnesses,  so  as  to  render  the  above 
provisions  at  all  necessary. 

§  1635.  The  federal  courts  in  admiralty ,  though  unlimited  in  their  Jurisduy 
tion  as  to  subject-matter^  are  limited  in  point  of  locality  by  the  general  principles 
of  law. 

But  it  has  been  argued  that  these  restraints  are  incompatible  with  the  essen- 
tial jurisdiction  of  an  admiralty  court,  more  especially  in  prize  causes.  That 
the  laws  of  the  United  States  authorize  the  distinction  which  is  contended  for, 
between  the  courts  of  common  law  and  equity  and  tbe  admiralty  jurisdiction 
in  prize  cases,  has  not,  and  it  is  confidently  believed  cannot,  be  shown.  It  is 
true  that  the  ninth  section  of  the  judiciary  act  gives  to  the  district  courts 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction  without  limitation ;  and  it  is  not  less  true  that  the  eleventh  section 
gives  to  the  circuit  courts  original  cognizance  of  all  suits  of  a  civil  nature^  at 
common  law  and  in  equity,  when  an  alien  is  a  party,  or  the  suit  is  between  a 
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citizen  of  the  state  where  the  suit  is  broaght  and  a  citizen  of  another  state, 
equally  unlimited,  except  as  to  amount.  But  the  jurisdiction  of  these  courts, 
though  unlimited  as  to  the  subject-matter  over  which  they  have  cognizance 
by  any  express  declaration  of  the  legislature,  is  nevertheless  limited  in  point  of 
locality,  as  well  by  the  general  principles  of  law  which  our  courts  acknowl* 
edge  as  rules  of  decision,  as  by  the  express  provisions  of  the  eleventh  section 
of  the  judiciary  act  before  mentioned.  As  to  the  first,  it  will  be  acknowledged 
that  there  is  no  law  of  congress  which  limits  the  jurisdiction  of  the  courts  by 
the  nature  of  the  suits  of  which  they  have  cognizance.  By  what  law  then  is  it 
that  local  actions,  such  as  ejectment,  dower  and  trespass,  in  relation  to  real 
property,  can  be  sustained  only  m  the  court  of  that  district  where  the  land 
lies?  If  the  defendant  be  served  with  the  process  in  the  district  where  the 
suit  is  brought,  neither  the  eleventh  section,  nor  any  other  provision  in  the  acts 
of  congress,  has  restrained  the  jurisdiction  of  the  court  in  the  supposed  cases. 
The  only  answer  to  the  question  is,  that  the  want  of  jurisdiction  is  the  result 
of  certain  general  principles  of  law  acting  upon  the  particular  subject.  In 
like  manner  the  jurisdiction  of  these  courts,  when  sitting  in  an  admiralty  or 
prize  cause,  is  limited  by  those  general  principles  which  apply  to  courts  of 
admiralty  in  England  and  the  United  States.  Though  bounded  only  by  the 
nature  of  the  causes  over  which  they  are  to  decide,  and  not  in  any  respect  by 
place^  that  is  by  the  place  where  the  fact  occurred  which  constituted  it  a  case 
of  admiralty  jurisdiction,  it  is  nevertheless  essential  to  the  exercise  of  this 
jurisdiction  by  any  particular  court,  that  the  person  or  thing  against  which 
the  court  proceeds  should  be  within  the  local  jurisdiction  of  such  court.  Such 
was  the  jurisdiction  of  the  several  vice-admiralty  courts  of  Great  Britain  in 
America  and  in  the  West  Indies,  until  the  statute  of  the  41st  of  Geo.  III.: 
whether  acting  as  instance  or  prize  courts,  it  was  confined  to  breaches  of  the 
revenue  laws  committed  within  their  local  jurisdictions,  and  to  cases  of  vessels, 
etc.,  brought  within  the  same.  The  only  exception  to  the  general  rule  here 
stated,  applicable  to  the  court  of  admiralty  in  a  prize  cause,  is  that  of  a  prize 
lying  in  the  port  of  a  neutral  country,  most  unwillingly  assented  to  by  Sir  W. 
Scott  under  the  sanction  of  precedents,  but  powerfully  opposed  by  the  reasons 
nrged  against  it  by  that  distinguished  judge.  But,  even  in  that  case,  it  was 
never  pretended  that  the  process  of  the  court  could  go  into  the  neutral  country 
where  the  corpus  may  be,  to  compel  an  appearance,  or  to  enforce  execution  of 
the  sentence. 

From  the  above  course  of  reasoning  it  follows,  that  though  the  jurisdiction 
of  the  district  courts  in  civil  causes  of  admiralty  and  maritime  cognizance  is 
unlimited,  yet  in  the  exercise  of  that  jurisdiction,  the  court  is  circumscribed 
by  the  district  for  which  it  is  appointed. 

§  1636«  Ths  jurisdiction  of  the  odmirMy  courts  is  limited  as  to  persons  hy 
es^ess  provisions  of  statute. 

But  secondly,  it  is  limited  as  to  persons^  by  the  express  provisions  of  the 
eleventh  section  of  the  judiciary  law  before  so  often  referred  to.  A  prize  pro* 
oeeding  is  most  unquestionably  a  civil  suit,  and  if  it  be  against  the  person  of  an 
inhabitant  of  the  United  States,  and  not  against  tlie  thing^  the  jurisdiction  is 
excluded,  unless  it  be  instituted  in  the  court  of  the  district  whereof  he  is  an 
inhabitant,  or  is  found  at  the  time  of  serving  the  process.  The  manifest  policy 
of  the  judicial  system  of  the  United  States  was  to  render  the  administration 
of  justice  as  little  oppressive  to  its  citizens  as  possible. 
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§  1637,  Had  the  court  power  to  issue  procees  irUo  another  districty  no  mode  of 
executing  such  process  is  prescribed. 

To  the  exercise  of  a  jurisdiction  over  a  person  not  an  inhabitant  or  found 
within  the  district  where  the  suit  is  brought  there  is  a  diflSculty  which,  in  the 
opinion  of  the  court,  nothing  but  an  act  of  congress  can  reinoTe.  In  what 
manner  is  the  marshal  to  dispose  of  his  prisoner?  He  has  no  authority  to  con- 
duct him  beyond  the  limits  of  his  district,  nor  to  deliver  him  over  to  the  mar- 
shal of  an  adjoining  district.  Can  he  commit  him  to'  the  gaol  of  the  district 
where  the  arrest  was  madet  If  he  can,  the  case  would  present  a  very  extraor- 
dinary novelty  in  jurisprudence;  that  of  a  defendant  imprisoned  in  one  district 
to  answer  to  a  suit  depending  against  him  in  another,  no  matter  how  great  the 
distance,  and  consequent  difficulty  of  making  his  defense.  In  criminal  cases, 
where  the  offender  is  arrested  in  one  district  for  trial  in  another,  the  thirty- 
third  section  of  the  judicial  law  has  provided,  not  only  for  the  removal  of  the 
offender  and  witnesses,  but  also  for  the  transmission  of  the  process  and  recog- 
nizances taken  in  the  case,  to  the  proper  court.  In  like  manner,  should  it  be 
the  will  of  congress  to  vest  in  the  courts  of  the  United  States  an  extraterrito- 
rial jurisdiction  in  prize  causes,  over  persons  and  things  found  in  a  district 
other  than  that  from  which  the  process  issued,  it  would  seem  to  be  proper,  if 
not  absolutely  necessary,  at  the  same  time  to  prescribe  the  mode  of  executing 
the  process.  Upon  the  whole  we  are  of  opinion  that  the  petitioner  ought  to 
be  discharged. 

UNITED  STATES  v.  OTTMAN. 

(Circuit  Court  for  Virginia:  1  Hughes,  818-821.    1877.) 

gTATEMEirr  OF  Fagts. —  Action  was  commenced  by  attachment  in  a  state 
court,  and  removed  by  plaintiffs  to  the  circuit  court.  The  defendant  Ottman 
was  in  jail  in  the  District  of  Columbia,  on  a  charge  of  stealing  from  the 
United  States  $47,000.  To  recover  a  portion  of  that  sum  this  suit  was  brought. 
There  was  a  special  appearance,  motion  to  quash,  plea  that  defendant  was  in 
jail,  demurrer,  and  a  plea  to  the  jurisdiction,  on  which  last  issue  the  case  was 
heard. 

Opinion  by  Hughes,  J*. 

This  is  an  action  in  which  the  United  States  is  complainant,  and  not  one 
between  citizen  and  citizen,  in  which  either  plaintiff  or  defendant  must  be  a 
non«resident,  in  order  that  the  court  shall  have  jurisdiction.  It  is  a  suit  which, 
to  be  effectual  to  secure  the  money  claimed  of  the  German  Banking  Company, 
must  of  necessity  be  brought  in  this  district,  and  could  not  reach  the  money 
if  brought  in  the  District  of  Columbia.  The  object  of  the  suit  cannot  be 
attained  by  suing  elsewhere;  and  this  suit,  to  accomplish  the  ends  of  justice 
by  securing  a  trial  on  the  merits,  must  proceed  either  in  the  state  court  or  in 
this  court.  It  is  a  case,  therefore,  for  a  liberal  and  not  a  narrow  or  technical 
construction  of  the  law  regulating  the  jurisdiction  of  the  court. 

§  1688.  Statutory  provisions  bearing  upon  this  case. 

The  provisions  of  law  on  which  that  jurisdiction  depends  are  as  follows: 
Section  1  of  the  act  of  congress  of  March  8,  1875  (which  appears  as  chapter 
137  of  the  acts  of  1874r-5;  vol.  18,  p.  470,  of  the  United  States  Statutes  at 
Large),  provides,  in  substance,  that  the  circuit  courts  of  the  United  States  shall 
have  original  cognizance,  oononrrent  with  the  courts  of  the  several  states,  of  all 
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suits  of  a  civil  nature,  at  common  law  or  in  eqaity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  in  which  the  United 
States  are  plaintiffs  or  petitioners.  But  no  civil  suit  shall  be  brought  before  a 
circuit  court  of  the  United  States  against  any  person  hy  any  original  process 
or  proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serving  such  process  or  commencing 
such  proceeding,  except  as  hereinafter  provided. 

Section  2  provides  that  in  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
hereafter  brought  in  any  state  court,  where  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $600,  in  which  the  United  States  shall  be  plainti£F  or  petitioner, 
either  party  may  remove  said  suit  into  the  circuit  court  of  the  United  States 
for  the  proper  district.  On  being  so  removed,  the  cause  shall  then  proceed  as  if 
it  had  been  originally  commenced  in  the  said  circuit  court.  And  section  4  of  the 
act  in  question  provides,  in  substance,  that  when  any  suit  shall  be  removed 
from  a  state  court  to  a  circuit  court  of  the  United  States,  any  attachment  or 
sequestration  of  the  goods  or  estate  of  the  defendant  had  in  such  suit  in  the 
state  court  shall  hold  the  goods  or  estate  so  attached  or  sequestered,  to  answer 
the  final  judgment  or  decree,  in  the  sams  manner  as  hy  law  tliey  u>otdd  have 
been  held  to  answer  final  judgm^rU  or  decree^  had  it  been  rendered  by  the  court 
in  which  such  suit  was  commenced,  eta  This  act  of  congress  is  substantially 
the  same  as  the  corresponding  sections  of  the  judiciary  act  of  1789. 

§  1 639.  review  of  the  decisions  upon  the  above  legislation. 

The  decisions  of  the  United  States  courts  under  this  legislation  of  congress 
have  been  as  follows:  In  Pollard  v.  Dwight,  4  Cranch,  421,  the  proceeding 
was  commenced  by  process  of  foreign  attachment  in  the  state  court,  and  was 
removed  by  the  defendants  into  the  United  States  circuit  court  for  that 
judicial  district.  The  supreme  court  held  that  by  appearing  and  pleading  to 
issue  the  defendant  waived  all  objection  to  the  service  of  process.  In  Toland 
V.  Sprague,  12  Pet.,  330,  where  suit  was  commenced  in  the  federal  court  by 
foreign  attachment,  the  supreme  court  decided  that  the  process  of  foreign 
attachment  cannot  properly  issue  from  a  circuit  court  of  the  United  States 
against  the  property  of  a  person  not  resident  in  the  judicial  district  for  which 
the  court  is  held,  but  that  if  a  non-resident  defendant  appears  to  such  process, 
and  pleads  to  issue,  he  waives  his  exemption  from  liability  to  the  service  of 
process  against  him,  and  the  court  thereby  acquires  jurisdiction* 

In  Levy  v.  Fitzpatrick,  15  Pet.,  171  (Appeals,  §§  319-20),  the  court  says: 
^^No  judgment  can  be  rendered  by  a  circuit  court  against  any  defendant  who 
has  not  been  served  with  process  issued  against  his  person  in  the  manner 
pointed  out  in  section  11,  judiciary  act  of  1789  (section  1  of  act  of  1875),  unless 
the  defendant  waive  the  necessity  of  such  process  by  entering  his  appearance 
to  the  suit."  In  Day  t;.  Hay  ward,  and  Ohaffee  v.  Same,  20  How.,  214,  the 
court  held  in  the  general  terms  which  it  had  used  in  Levy  v.  Fitzpatrick.  That 
case  was  one  where  the  suit  was  brought  in  the  United  States  circuit  court 
against  a  non-resident,  and,  on  failure  of  the  marshal  to  find  the  defendant, 
process  of  attachment  had  been  taken  out  against  the  defendant's  estate  in 
accordance  with  the  practice  observed  in  the  courts  of  that  state.  At  the  hear- 
ing the  defendant  had  not  appeared  nor  pleaded  to  issue,  and  it  was  held  that 
there  was  no  jurisdiction. 

In  Herndon  v.  Ridgway,  17  How.,  424,  which  was  a  suit  in  equity  against 
several  defendants  who  were  non-residents,  and  who  had  not  been  served  with 
process,  the  court  said :  '*  The  jurisdiction  of  the  circuit  court  over  parties  is 
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acqnired  only  by  a  service  of  process  or  their  voluntary  appearance.  It  has  no 
authority  to  issne  process  to  another  state.  In  the  present  case  the  defendants 
decline  to  appear,  and  process  cannot  be  served,  so  that  the  court  is  without 
jurisdiction  over  the  essential  parties  to  the  bill." 

In  Sayles  v.  Northwestern  Ins.  Co.,  2  Curtis,  212,  it  was  decided  that,  where 
a  suit  was  commenced  by  foreign  attachment  in  a  state  court,  if  the  defendant 
appears  there  and  by  motion  removes  the  cause  to  the  circuit  court  of  the  United 
States,  it  is  then  too  late  to  object  to  the  jurisdiction  of  that  court,  or  to  raise 
the  objection  in  the  United  States  court  of  non-residency  in  the  judicial  district. 
Five  years  after  the  decision  of  the  supreme  court  in  Day  v.  Hay  ward,  which, 
was  the  latest  of  the  cases  cited  above,  the  case  of  Barney  v.  The  Globe  Bank 
of  Boston,  5  Blatch.,  107,  was  decided.  It  was  there  held  that  a  suit  com- 
menced in  a  state  court  by  attachment  upon  property  of  a  non-resident  defend- 
ant, without  personal  service  upon  the  defendant,  was  within  the  meaning  of 
the  law  of  the  United  States  relating  to  the  removal  of  suits,  and  that  the  fed- 
eral court  has  jurisdiction  of  the  cause,  if  properly  removed,  whether  the 
defendant  appears  or  not,  although  it  would  not  have  jurisdiction  to  compel 
the  attendance  of  defendant  if  the  suit  had  been  originally  brought  in  that 
court. 

In  the  cases  in  Cranch,  in  Curtis,  and  in  Blatchford,  the  suits  were  com- 
menced by  attachment  against  the  property  of  the  non-resident  defendant  ia 
the  state  court,  and  in  each  case  the  suit  was  removed  into  the  federal  court  on 
the  motion  of  the  defendant.  In  each  case  the  jurisdiction  of  the  federal  court 
was  sustained.  In  the  cases  in  12  Peters  and  20  Howard  suit  was  commenced 
by  attachment  in  the  federal  court.  In  one  of  them  the  defendant  appeared 
and  pleaded  to  issue,  and  was  held  to  have  waived  thereby  his  right  of  objec- 
tion to  the  jurisdiction.  In  the  other  the  defendant  did  not  appear  or  plead 
to  issue,  and  it  was  held  that  there  was  no  jurisdiction  to  compel  him  to  do  so. 

In  the  cases  in  15  and  17  Peters  it  was  decided,  generally,  that  judgment  or 
decree  cannot  be  rendered  against  a  defendant  unless  service  of  process  has 
been  made  upon  him  in  the  manner  required  by  the  eleventh  section  of  the  act 
of  1789  (section  1  of  act  of  1875).  The  case  now  before  us  being  one  properly 
commenced  in  a  state  court,  and  properly  removed  to  the  federal  court,  it 
would  seem  to  fall  within  the  control  of  the  decisions  in  Cranch,  Curtis  and 
Blatchford,  and,  being  dissimilar  in  essential  particulars  from  those  in  Peters 
and  in  Howard,  which  were  not  removed  suits,  would  seem  not  to  be  governed 
by  those  cases. 

§  1 640.  Jurisdiction  to  remove  a  suit  carries  jurisdiction  to  proceed. 

There  can  be  no  doubt  that  the  suit  was  rightfully  brought  in  the  state  court. 
It  is  not  pretended  but  that  that  court  possessed  full  jurisdiction  to  entertain 
and  proceed  in  it.  There  can  be  no  doubt  that  it  was  a  removable  suit,  and 
that  it  has  been  removed  here  regularly,  legally,  and  by  proper  proceeding. 
Indeed,  counsel  for  defendant  argued  affirmatively  that  all  these  things  were 
so,  except  the  second  proposition,  as  to  which  tbey  maintain  that  it  ought  to 
have  been  a  suit  at  law,  and  not  in  equity.  They  only  contend  that,  now  that 
the  suit  has  got  here,  this  court  cannot  proceed  with  it  for  want  of  jurisdiction 
to  proceed.  But  I  think  jurisdiction  to  remove  carries  jurisdiction  to  proceed. 
Section  1  of  the  act  of  1875  provides  only  that  such  a  suit  as  this  shall  not  be 
brought  here  by  original  process.  As  this  suit  was  not  originally  brought  here, 
nor  brought  here  at  all  by  original  process,  that  prohibition  of  the  statute  is 
not  violated.    True,  the  statute  requires  that,  after  a  suit  is  removed  here,  it 
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shall  be  proceeded  in  as  if  it  bad  been  originally  commenced  here;  and  it  is 
contended  that  this  requirement  means  only  as  '^if  originally  commenced" 
here,  and  that,  inasmuch  as  the  suit  could  not  have  been  commenced  here  at 
all,  it  cannot  be  proceeded  in  here  at  all. 

Such  a  construction  of  the  clause  relied  on  would  lead  to  the  mockery  of 
allowing  a  cause,  proper  for  removal  under  the  law,  to  be  removed  only  for  the 
purpose  of  turning  it  out  of  court.  Such  a  construction  is,  of  course,  not  to 
be  given,  if  it  can  be  avoided.  Happily,  this  construction  is  especially  forbid- 
den by  section  4  of  the  act,  which  makes  an  exception  to  this  requirement  of 
such  suits  as  are  commenced  in  state  courts  by  attachment,  and  provides  that, 
where  any  removed  cause  has  been  so  commenced  in  the  state  court,  such  at- 
tachment shall  hold  the  goods  in  the  same  manner  as  by  law  they  would  have 
been  held  to  answer  final  judgment  or  decree,  had  it  been  rendered  by  the 
court  in  which  such  suit  was  commenced.  This  provision  would  be  a  mockery 
if  the  view  of  the  defendant's  counsel  were  correct.  How  could  the  money 
attached  in  the  hands  of  the  German  Banking  Company  be  held  in  this  cause 
for  such  decree  as  the  state  court  could  have  given,  if  no  further  step  could  be 
taken  here,  especially  if,  as  defendant's  counsel  contend,  the  suit  cannot  now 
be  remanded  to  the  state  court?  Surely  congress  could  not  have  intended  that 
such  an  absurdity  of  consequences  should  be  reached  by  judicial  proceedings 
taken  under  its  legislation. 

The  view  of  Mr.  Justice  Curtis,  fully  sustained  by  Judge  Shipman,  ought 
therefore  in  my  judgment  to  prevail,  that  if  the  suit  be  one  rightfully  brought 
in  the  state  court,  and  which  the  act  of  congress  authorizes  to  be  removed 
thence  into  the  federal  court,  the  very  fact  of  authority  to  remove  empowers 
the  federal  court  to  take  jurisdiction  and  proceed  in  the  cause;  the  only  real 
question  in  that  court  being,  woe  the  suit  rightfully  remavedf  If  a  cause  has 
thus  come  into  the  federal  court,  then  section  4  of  the  act  empowers  and  re- 
quires that  court  to  go  on  with  it,  and  to  give  such  decree  against  the  property 
attached  as  the  state  court  should  have  given  if  the  suit  had  remained  there. 

§  1 641,  Congress  has  power  to  give  the  federal  courts  jurisdiction  over  defend* 
ants  non-resident  within  the  district. 

Congress  has  full  constitutional  power  to  give  the  United  States  courts  jdris- 
diction  over  defendants  non-resident  in  the  districts  in  which  suits  against 
them  are  brought;  and  it  has,  in  sections  2  and  4  of  the  statute  under  con- 
struction, given  this  power  in  the  single  instance  of  suits  commenced  by  at- 
tachment in  state  courts,  and  removed  into  United  States  courts.  This  can 
easily  be  made  apparent. 

§  1642.  Distinction  hetween  suits  hegun  in  federal  courts  and  attachment  suits 
renuyoed  fr&ni  state  courts. 

It  must  not  be  overlooked  that  section  1  avoids  the  use  of  such  language  as 
would  embrace  removed  attachment  suits  commenced  in  state  courts,  in  the 
class  of  suits  in  which,  in  order  that  the  federal  courts  may  have  jurisdiction, 
it  requires  that  defendants  must  live,  or  be  served  with  process,  in  the  judicial 
districts  where  the  suits  are  brought.  As  if  to  discriminate  attachment  suits 
removed  out  of  state  courts,  from  suits  commenced  in  the  federal  courts, 
section  1  is  particular  to  say  that  no  civil  suit  shall  be  brought  in  a  federal 
court  hy  any  original  process^  in  a  district  where  the  defendant  is  not  a  resi- 
dent, or  is  not  found ;  leaving  suits  commenced  hy  original  process  in  state  courts 
out  of  its  purview,  to  be  governed  by  the  provisions  of  sections  2  and  4^  which 
follow. 
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Sections  1,  2  and  4  mast  of  course  be  construed  together.  When  so  con- 
strued, they  induce  the  following  reasoning  and  lead  to  the  following  conclu- 
sions: Under  section  1,  jurisdiction  over  non-residents  is,  in  general,  not  given 
to  the  federal  courts  in  any  suit  commenced  by  original  process  in  the  federal 
courts;  but  under  sections  2  and  4  these  courts  may  acquire  such  jurisdiction, 
by  removal,  over  attachment  suits  commenced  by  original  process  in  state  courts. 
For  sections  2  and  4  give  jurisdiction  of  removed  attachment  suits  ootnmenced 
by  original  process  in  state  courtSy  and  this  jurisdiction  of  such  suits  is  good 
over  non-residents,  unless  it  is  prohibited  by  section  1.  But  section  1  avoids 
such  a  prohibition,  for  its  limitation  of  jurisdiction  only  applies  to  suits  com- 
menced by  original  process  in  the  federal  courts;  these  limiting  words  not  only 
not  applying  to  removed  suits  commenced  by  original  process  in  the  state  courts, 
but  necessarily  implying  that  jurisdiction  in  such  suits  is  left  to  be  determined 
by  sections  2  and  4. 

Moreover,  even  if  the  words  no  eivil  suit  shall  be  brought  by  any  original 
process  in  the  federal  court  against  a  non-resident  could  be  construed  as  denying 
jurisdiction  of  suits  brought  by  original  process  in  the  state  courts, —  even  in 
that  event  the  words  at  the  end  of  the  same  clause,  except  as  hereinafter  provided^ 
would  require  that  the  provisions  in  regard  to  attachment  suits  removed  from 
state  courts  under  sections  2  and  4  should  be  construed  as  falling  within  the 
exception.  I  must,  therefore,  overrule  the  plea  to  the  jurisdiction,  and  deny 
the  defendant's  motion  to  dismiss  for  want  of  jurisdiction. 

§  1643.  A  special  plea  of  imprisonment  not  valid  in  a  civil  action. 

As  to  the  plea  of  imprisonment,  personal  appearance  is  not  essential  in  a 
civil  action,  and  a  defendant  may  be  required  to  make  defense  by  counsel  to 
such  an  action  while  in  jail.  This  point  has  been  already  overruled  in  this 
cause  on  the  motion  to  quash.  See  Slade  v.  Joseph,  6  Daly,  187,  and  Olery  v. 
Brown,  61  How.  Pr.  (N.  Y.),  92. 

As  to  the  objection  intended  to  be  raised  on  demurrer,  that  this  being  a  case 
in  which  there  is  claimed  to  be  complete  and  adequate  remedy  at  law,  equity 
has  no  jurisdiction,  it  is  enough  to  say  that  this  suit  was  brought  in  a  Yirginia 
state  court,  and  that  under  the  laws  of  Yirginia  resort  may  be  had  by  any 
creditor  to  a  court  of  equity  for  an  attachment  to  enforce  a  purely  legal  de- 
mand against  a  non-resident  defendant. 

The  statutory  provisions  allowing  this  remedy  may  be  found  in  the  state 
code,  and  in  sections  7, 37  and  181  of  Daniel  on  Attachment.  The  defendant's 
intended  demurrer  to  the  bill  on  this  ground  is  therefore  overruled.  So  is  his 
objection  to  the  bill  on  the  ground  of  multifariousness.  This  bill  has  bat  one 
object,  to  secure  the  payment  of  the  debt  directly  by  the  defendant  himself, 
and  indirectly  by  his  debtor,  the  German  Banking  Company.  It  is  therefore 
not  multifarious.    A  decree  will  be  entered  in  accordance  with  this  opinion. 


g  1644.  Attaehments.— The  circuit  court  of  the  United  States  has  jurisdiction  in  patent 
causes.  If  the  defendant  is  a  non-resident  and  no  personal  service  is  made  on  him  within  the 
jurisdiction  of  the  court,  the  court  has  no  jurisdiction  of  a  personal  action,  but  has  jurtsdio- 
tion  of  attached  property.    Chaffee  «.  Hay  ward,  20  How.,  216. 

%  1645.  Attachment  of  property  does  not  give  the  circuit  court  jurisdiction  over  a  person 
not  an  inhabitant  of  and  not  found  within  the  district  of  the  court.  Saddler  v.  Hudson, 
2  Curt.,  7  (§  1621). 

g  1646.  Under  section  11  of  the  judiciary  act  of  1789,  the  well  settled  rule  is  that  suit  in  a 
circuit  court  must  be  brought  either  in  the  circuit  where  defendant  resides  or  where  he  is 
personally  served,  and  no  jurisdiction  is  acquired  by  attachment  of  property.    This  mle  ap- 
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plieB  fts  -well  to  suits  on  patents  as  where  the  jurisdiction  of  the  court  depends  on  the  fact 
that  the  parties  are  citizens  of  different  states.    Chaffee  v,  Hayward«  20  How.,  215. 

§  1647.  When,  in  an  action  of  foreij^n  attachment,  the  suit  is  brought  in  a  court  within 
whose  district  the  defendant  neither  hves  nor  is  found,  and  the  only  service  in  the  district  is 
upon  the  garnishees,  the  court  has  no  jurisdiction  of  the  case.  Judiciary  Act,  1789,  ch.  20, 
§11.    Richmond  v.  Dreyfous,  1  Sumn.,  183. 

8  1648.  The  provision  in  the  act  of  June  4,  1880,  as  to  holding  the  circuit  court  in  Iowa, 
that  **  where  the  defendant  is  not  a  resident  of  the  district,  suit  may  be  brought  in  any  divis- 
ion where  property  or  the  defendant  is  found,"  applies  only  to  suits  which  may  be  properly 
brought  in  the  district  against  non-residents,  and  does  not  authorize  an  attachment  of  prop- 
erty and  institution  of  suits  against  non-residents  in  general.  Ex  parte  Railway  Co.,*  18  Otto, 
794. 

§  1649. TOlnntarj  appearanee. —  The  circuit  court  of  the  United  States  cannot  prop- 
erly issue  process  of  foreign  attachment  against  an  absent  defendant  who  is  not  notified,  but 
if  he  appears  and  pleads  to  issue  the  defect  is  cured.    Toland  v,  Sprague,  12  Pet.,  827. 

§  1660.  In  an  action  begun  against  a  defendant  by  attachment  of  his  personal  property,  if 
he  appears  and  answers  and  submits  to  the  jurisdiction  of  the  court,  he  cannot  afterwards 
object  to  such  jurisdiction.     Maxwell  t;.  Stewart,  22  Wall.,  80. 

§  1651.  In  a  suit  to  enforce  a  lien  against  the  property  of  a  non-resident  defendant,  the 
circuit  court  may  acquire  jurisdiction  by  service  by  publication,  under  Revised  Statutes,  788. 
Black  V.  Scott,  9  Fed.  R,  186  (g§  804-^6). 

g  1652.  Yolantarj  appearance. —  It  is  not  necessary  for  the  record  to  show  that  the  defend- 
ant is  an  inhabitant  of  the  district  of  the  court  or  found  therein,  if  he  appears  without  taking 
exception.    Gracie  v.  Palmer,  8  Wheat.,  699. 

§  1658.  Since  the  act  of  February  28^  1889,  a  party  defendant  sued  out  of  the  proper  district 
may,  by  voluntarily  becoming  a  party,  give  to  the  court  jurisdiction  to  bind  him  by  a  decree. 
Taylor "t?.  Cook,*  2  McL.,  516. 

§  1654.  As  between  plaintiff  and  defendant,  citizens  of  different  states,  any  circuit  court 
has  jurisdiction  if  the  defendant  voluntarily  appears  and  files  an  answer.  Hubbard  v.  Tur- 
ner, 2  McL.,  640. 

§  1655.  When  a  citizen  of  one  state  sues  a  corporation  chartered  by  the  legislature  of  an- 
other, in  the  federal  circuit  court  in  a  third  state,  if  the  corporation  enters  a  general  appear- 
ance it  waives  the  objection  that  it  is  not  found  in  the  district  of  the  court.  Flanders  v. 
^tna  Ins.  Co.,  8  Mason,  159. 

g  1656.  When  service  of  a  subpoena  in  a  suit  in  equity  is  made  out  of  the  district  of  the 
circuit  court  of  the  United  States  in  which  the  suit  is  brought,  the  court  still  has  jurisdiction 
of  the  cause,  if  the  defendant  does  not  insist  on  the  objection  in  his  answer  or  before.  Logan 
V.  Patrick,  5  Cr.,  288. 

g  1657. by  solicitor.-- When  defendants  are  not  residents  of,  nor  served  with  prooesn 

in,  the  state  where  suit  is  brotight  in  the  United  States  circuit  court,  the  court  has  no  jurisdic- 
tion ;  nor  will  a  docket  entry  of  an  appearance  for  the  defendants  by  a  solicitor  amount  to  a 
waiver  of  this  defense,  unless  it  is  shown  that  they  authorized  the  appearance.  Harrison  v« 
Rowan,  Pet.  a  C,  490. 

g  1658. certiorari  from  cirenit  to  district  court.—  The  United  States  circuit  court 

has  no  authority  to  issue  a  writ  of  certiorari  to  remove  a  case  from  the  district  court  before 
final  judgment,  but  if  the  defendant  enters  his  appearance  in  the  circuit  court,  makes  de- 
fense and  pleads  to  issue,  he  waives  this  irregularity.  Patterson  v.  United  States,  2  Wheat., 
225. 

g  1659. salt  relating  to  land.—  When  a  defendant  is  properly  sued  in  the  circuit 

court  of  the  United  States,  as  being  a  citizen  of  another  state  from  the  plaintiff,  and  volun- 
tarily appears  and  answers,  the  court  will  take  jurisdiction  of  the  suit,  although  it  concerns 
land  lying  outside  the  jurisdiction  of  the  court,  and  the  decree  of  the  court  could  not  be  im- 
mediately effective  as  a  transfer  of  the  lands.    McLean  v,  Lafayette  Bank,  8  McL.,  622. 

g  1660.  When  a  suit  affecting  land  in  Virginia  was  brought  by  citizens  of  Massachusetts 
and  Connecticut  in  the  circuit  court  of  the  United  States,  against  a  citizen  of  Virginia,  al- 
though the  court  would  have  had  no  jurisdiction  if  the  defendant  had  not  appeared  and  an- 
swered, nor  been  personally  served,  yet  an  appearance  and  answer  waived  all  such  defects  of 
service.    Pollard  v,  Dwight,  4  Cranch,  428. 

g  1661. to  resist  amendments—  When  during  the  pending  of  a  suit  in  the  circuit 

court,  plaintiff  asks  leave  to  amend,  and  defendant  appears  by  his  counsel  to  resist,  defendant 
cannot  afterwards  object  to  the  jurisdiction  over  the  amended  bill  on  the  ground  that  he  had 
been  out  of  the  district  and  therefore  not  properly  served  with  notice,  and  that  his  counsera 
appearance  was  merely  special    Ward  v.  Todd,*  18  Otto,  827. 
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§  1662. where  parties  are  residents  of  the  same  state.—  Where  complainant  and  one 

of  the  parties  defendant  are  citizens  of  the  same  state,  the  circuit  court  has  no  jurisdiction, 
and  does  not  acquire  it  by  the  appearance  and  consent  of  the  defendant.  Ketchum  r.  Farm- 
ers' Loan  and  Trust  Co.,*  4  McL.,  1. 

8.  Amount. 

Summary  ~  How  to  he  alleged,  §  1^^,-- Jurisdiction  depends  on  amount  stated^  g  1664.—  Mai^ 
ter  in  dispute  in  ^ectment  suits,  §  1665.— flbic  determined  from  the  record,  g  1666. — 
Amount  is  aggregate  of  ail  the  counts,  §  1667.— Jurisdiction  not  affected  by  verdict,  §  1668. 

§  1668.  The  sum  or  value  of  the  matter  in  dispute  is  a  jurisdictional  fact,  always  to  ibe 
alleged  and  proved,  except  that  where  the  demand  is  not  for  money,  and  the  nature  of  the 
declaration  does  not  require  a  statement  of  the  value,  the  practice  is  to  allow  the  value  to  be 
stated  in  the  evidence.    Crawford  v.  Burnham,  §§  166d-70. 

§  1 664.  Jurisdiction  is  determined  by  the  amount  stated  in  the  declaration,  though  upon 
trial  it  should  appear  less.    Ibid, 

§  1665.  In  ejectment  suits  sounding  in  damages,  but  really  involving  only  the  question  of 
title  to  land,  the  matter  in  dispute  is  the  land,  and  unless  this  be  worth  in  excess  of  $500, 
there  is  no  jurisdiction,  although  the  damages  claimed  exceed  that  amount    Ibid, 

g  1666.  In  determining  jurisdiction  with  reference  to  the  amount  in  dispute,  the  court  will 
look  rather  to  the  statements  in  the  body  of  the  complaint  than  to  the  amount  claimed  in 
the  prayer.  When  the  amount  is  not  fixed,  jurisdiction  is  determined  by  the  amount  claimed. 
Culver  V,  Crawford  County,  §g  1671-72. 

g  1667.  The  amount  in  dispute  is  the  aggregate  of  the  claims  in  all  the  counts  properly 
joined,  not  merely  the  demand  in  one  count.  Hence  the  court  has  jurisdiction  of  a  suit  for 
$550  upon  eleven  coupons  of  $50  each,  though  these  are  set  forth  in  eleven  counts.  Judson 
V,  Macon  County,  g  1673. 

g  1668.  The  di^ages  sued  for,  and  not  those  awarded  by  the  jury,  determine  the  question 
of  jurisdiction.    Murphy  v,  Howard,  g  1674. 

[Notes.— See  gg  1675-168a] 

CRAWFORD  V,  BURNHAM. 
(Circuit  Court  for  Michigan:  1  Flippin,  116-119.    1871.) 

Statement  of  Facts. —  Ejectment  for  lands  in  Michigan.  Damages  laid  at 
$10,000.  Yalue  of  lands  not  stated.  Plaintiff  gave  evidence  as  to  the  value  of 
the  lands,  bat  failed  to  show  that  they  were  worth  over  $500.  The  question 
was  then  raised  by  the  defendant  whether  the  court  could  hold  jurisdiction,  as 
the  lands  did  not  appear  to  be  worth  $500. 

§  1669.  The  sum  or  value  of  the  matter  in  diepiUe  is  a  juriedictional  foot  to 
he  alleged  and  proved. 

Opinion  by  Longyeab,  J. 

Under  section  11  of  the  judiciary  act  of  1789  (Stat,  at  Large,  78),  defining 
the  jurisdiction  of  the  circuit  court,  the  existence  of  the  fact  that  <Hhe  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,"  is  just  as  nec- 
essary as  that  "  the  suit  is  between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,"  or  any  other  jurisdictional  fact  pre- 
scribed by  said  section.  Where  the  ^'  sum  or  value  "  is  stated  in  the  declaration 
jurisdiction  will  be  determined  by  the  amount  so  stated,  and  when  the  amount 
so  stated  is  sufficient  to  confer  jurisdiction,  such  jurisdiction  will  not  be 
affected,  even  though  it  should  appear  upon  the  trial  that  such  *'  sum  or  value  " 
is  really  less  than  the  required  amount.  Gordon  v.  Longest,  16  Pet.,  97 ;  Huise- 
camp  v.  Teel,  2  Dall.,  358.  Where,  however,  as  in  this  case,  the  demand  is  not 
for  money,  and  the  nature  of  the  declaration  does  not  require  the  value  of  the 
thing  demanded  to  be  stated  in  the  declaration,  the  practice  of  the  United 
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States  conrts  is  to  allow  the  valne  to  be  given  in  evidence,  as  was  done  in  this 
case.  See^  parte  Bradstreet,  7  Pet.,  634,  647;  Green  v.  Liter,  8  Cranch, 
229;  Hartshorn  v.  Wright,  Pet.  C.  C,  64.  It  is  clear,  however,  by  necessary- 
inference  from  the  cases  above  cited,  as  well  as  on  principle,  that  in  such  cases 
the  value  of  "  the  matter  in  dispute  "  must  be  either  alleged  or  proven  to  ex- 
ceed the  sum  of  $500,  and  that  in  the  absence  of  both  such  allegation  and  proof 
there  is  no  jurisdiction,  and  the  suit  must  be  dismissed. 

By  the  statutes  of  Michigan,  which  govern  in  this  case,  the  action  of  eject- 
ment is  extended  and  enlarged  so  as  to  comprehend  and  include  all  cases  in 
which  it  was  formerly  necessary  to  bring  a  writ  of  right,  which  latter  writ  is 
abolished.  2  Compiled  Laws  of  Michigan,  1230,  sees.  8,  4551,  4741.  So  that 
now  the  plaintiff  in  this  action  may  set  up  and  put  in  litigation  the  fee  itself 
(as  the  plaintiffs  have  done  in  this  case),  or  any  less  estate,  as  well  as  the  mere 
right  of  present  possession ;  and  to  this  end  it  is  further  provided  in  the  same 
statutes,  p.  1231,  sec.  4563,  that  ^*  in  every  other  case  "  than  where  the  action 
is  brought  for  the  recovery  of  dower,  "the  plaintiff  shall  state"  in  the  decla- 
ration whether  he  claims  in  fee,  or  whether  he  claims  for  his  own  life,  or  the 
life  of  another,  or  for  a  term  of  years  or  otherwise;  specifying  such  lives  or  the 
duration  of  such  term.  And  the  judgment  is  made  conclusive  "as  to  the  title 
established  in  such  action  "  upon  the  party  against  whom  the  same  is  rendered, 
whether  plaintiff  or  defendant  of  course,  and  against  all  persons  claiming  under 
such  party  by  title  accruing  after  the  commencement  of  the  suit.  See  p.  1236, 
sees.  4588,  4590. 

§  1670,  In  ejectment  suite  eounding  in  damages^  hut  in  which  the  real  ques- 
tion is  one  of  title  to  land^  the  "  matter  in  dispute^^  is  the  land  itsdf^  and  not  the 
damages  claimed. 

What  then  is  the  thing  demanded,  "the  matter  in  dispute,"  in  ejectment 
suits?  Clearly,  and  it  seems  to  me  indisputably,  it  is  the  estate,  title,  interest 
or  right  in  and  to  the  lands  in  question,  set  up  and  claimed  in  the  declaration. 
It  is  as  to  these  that  the  plaintiff  is  expressly  required  to  be  specific  in  stating 
what  he  claims,  as  to  what  an  issue  is  joined,  and  judgment  is  given.  It  is 
true,  the  action  sounds  in  damages  as  welL  It  is  to  be  observed,  however,  that 
it  sonnds  in  damages  only,  the  recovery  of  damages  not  being  its  original  or 
principal  purpose.  Damages  in  such  case,  under  the  main  issue  as  to  the  right, 
title  or  estate,  are  given  only  in  case  of  recovei*y  by  plaintiff  opon  that  issue, 
and  are  for  the  supposed  trespass  by  the  defendant  in  unlawfully  withholding 
possession  from  the  plaintiff,  and  have  no  reference  to  the  value  of  the  land. 
They  are,  therefore,  merely  incidental  to,  and  contingent  upon,  the  result  of 
the  main  issue.  It  is  to  be  observed,  moreover,  that  under  this  issue  the  dam- 
ages are,  in  practice,  only  nominal.  That  they  were  so  regarded  by  the  legis- 
lature is  evident  from  the  fact  that  in  the  statutes,  before  alluded  to,  such  dam- 
ages are  expressly  so  nominated.  2  Compiled  Laws  of  Michigan,  1231,  sec. 
4560.  See,  also,  Lanning  v.  Dolph,  4  Wash.,  624,  627.  Formerly,  the  real 
damages  in  such  cases  could  be  recovered  only  in  a  separate  action.  Now,  they 
may  be  recovered  in  the  same  suit,  but  not  in  or  by  the  verdict  and  judgment 
upon  the  main  issue.  Such  recovery  can  be  had  only  after  such  verdict  and 
judgment,  and  upon  a  new  issue  joined  upon  a  suggestion  of  damages,  as  re- 
quired by  the  statutes  before  alluded  to.  2  Compiled  Laws,  1237,  sec.  4596  et 
seq.  1  hold,  therefore,  that  in  the  action  of  ejectment,  the  land  and  premises 
demanded,  when  claimed  by  the  plaintiff  in  fee,  as  in  this  case,  or  when  a  less 
estate  than  the  fee  is  claimed,  then  the  estate,  title,  interest  or  right  claimed,  as 
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set  up  in  the  declaration,  is  "the  matter  in  dispute"  within  the  meaning  of 
section  11  of  the  judiciary  act  of  1789;  and  that  in  order  to  confer  jurisdiction 
upon  this  court  in  such  cases,  it  must  appear  by  allegation  in  the  declaration, 
or  by  proof,  that  the  value  of  such  land  and  premises,  or  of  such  estate,  title, 
interest  or  right  so  claimed  exceeds  $500. 

Such  not  being  made  to  appear  in  this  case,  there  is  no  jurisdiction  of  the 
subject-matter  of  the  suit  in  this  court.  The  suit  must,  therefore,  be  dismissed, 
with  costs  to  the  defendants. 

CULVER  r.  COUNTY  OF  CRAWFORD. 
(District  Court  for  Arkansas,  sitting  as  a  Circuit  Court:  4  Dillon,  089-248.    1877.) 

Opinion  by  Parker,  J, 

Statement  of  Facts. —  The  complaint  in  this  case  contains  four  counts,  each 
one  being  based  upon  a  written  promise  of  the  county  to  pay  a  sum  of  money 
therein  specified,  such  promise  in  writing  being  what  is  oommonly  called  and 
known  as  county  scrip,  or  a  county  warrant.  The  warrants  sued  on  are  set  out 
in  the  several  counts  in  hcBC  verba.  From  these  warrants,  so  set  out  and  made 
a  part  of  the  complaint,  it  appears  that  the  whole  amount  which  the  plaintiffs 
could  recover  would  be  less  than  $500.  The  plaintiffs  pray  judgment  for  $000. 
The  defendant  files  a  motion  to  dismiss  the  suit,  for  the  reason  ^*  that  it  appears 
upon  the  face  of  the  complaint  that  the  sum  in  controversy  does  not  exceed  the 
sum  or  value  of  $500." 

§  1671.  In  asoertaining  the  anunmt  in  dispute  with  reference  to  jurisdiction^ 
the  court  wiU  look  to  the  amount  stated  in  the  body  of  tlie  complaint^  not  to  the 
prayer. 

The  plaintiff  claims  in  argument  that  the  jurisdiction  of  the  United  States 
circuit  court,  as  to  the  subject-matter  of  the  suit,  is  fixed  by  the  amount  claimed 
in  the  prayer  of  the  complaint.  Section  1  of  the  act  of  the  3d  of  March,  1875, 
provides  **  that  the  circuit  courts  of  the  United  States  shall  have  original  o<^- 
nizance,  concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceedft,  exda- 
sivo  of  costs,  the  sum  or  value  of  $500;"  and,  of  course,  when  the  action  is 
between  certain  parties  therein  named.  The  question  presented  in  this  case  is: 
How  is  the  sum  or  matter  in  dispute  to  be  ascertained?  —  by  going  to  the 
whole  complaint,  or  to  the  prayer  alone!  The  sum  or  matter  in  dispute  most 
exceed,  exclusive  of  costs,  the  sum  of  $500.  There  are  no  very  recent  decisions 
bearing  directly  upon  the  point  in  controversy  in  this  case.  We  find,  however, 
that  the  law  regulating  the  removal  of  causes  from  state  courts  to  federal 
courts  has  a  provision  in  regard  to  the  amount  in  controversy,  in  the  precise 
language  of  the  one  set  out  above.  Judge  Dillon,  ia  his  ^'Eemoval  of  Causes 
from  State  Courts  to  Federal  Courts,"  while  treating  of  the  law  in  regard  to 
removal  of  causes,  page  24,  says:  ''The  value  of  the  matter  in  dispute  for  the 
purposes  of  removal  is  to  be  determined  by  reference  to  the  amount  claimed  ia 
the  declaration,  petition  or  bill  of  complaint.  In  actions  on  a  money  demand, 
the  value  in  dispute  is  the  debt  and  damages  claimed,  as  stated  in  the  petition 
or  declaration,  and  in  the  prayer  for  judgment  For  example,  if  the  action  be 
on  a  note  for  a  fixed  sum,  and  the  principal  and  interest  and  damages  do  not 
altogether  exceed  $500,  it  is  not  removable,  although  the  prayer  for  judgment 
may  be  for  an  amount  greater  than  $500."  The  prayer  for  relief  is  generally 
regarded  as  forming  no  part  of  the  cause  of  aotioUi  and  as  having  no  effect 
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upon  it,  and  as  furnishing  no  test  or  criterion  by  which  its  nature  may  be 
determined.    Pomeroy,  Remedies  and  Bemedial  Bights,  p.  630,  sec.  580. 

This  is  either  true  or  false.  If  it  is  trae,  a  coart  of  limited  jurisdiction 
must  go  to  the  statement  of  the  cause  of  action  contained  in  material  parts 
of  the  complaint  or  declaration,  in  a  case  where  a  suit  is  npon  a  money  demand 
or  fixed  amount.  If  it  is  not  true,  then  the  prayer  is  bad,  because  it  is  incon- 
sistent with  the  other  parts  of  the  complaint  or  dedairation.  If  it  is  bad,  it  is 
surely  a  very  uncertain  test  from  which  to  ascertain  jurisdiction.  Of  course, 
in  a  suit  for  unascertained  damages,  the  only  test  of  the  amount  in  dispute  is 
found  in  the  prayer  for  relief.  But,  onder  the  rules  of  pleading,  the  plaintiff, 
when  he  sues  upon  a  money  demand,  if  it  be  on  a  written  promise  to  pay,  or 
an  account,  must  at  least  set  out  the  substance  of  his  written  promise  or  his 
account  in  his  complaint,  and  must  make  such  written  promise  or  account  a 
part  of  his  pleading.  Then,  in  that  case,  there  is  no  trouble  in  ascertaining 
the  true  amount  in  controversy,  by  looking  at  the  body  of  the  complaint.  In 
the  case  of  Judson  v.  Macon  County,  2  Dill.,  213  (§  1678,  infra\  the  same 
being  a  suit  upon  coupons  of  a  county,  Judge  Dillon  evidently  went  to  the 
whole  complaint  to  ascertain  the  total  amount  in  controversy.  It  is  true  that 
the  jurisdiction  is  not  to  be  det^mined  by  the  amount  of  the  judgment  re- 
covered. By  matter  in  dispute  is  meant  the  subject  of  litigation  — the  matter 
for  which  the  suit  is  brought  and  on  which  issue  is  joined.  In  an  action 
on  a  money  demand,  the  matter  in  dispute  is  the  debt  claimed;  and  its  amount 
as  stated  in  the  body  of  the  complaint,  and  not  merely  the  damages  alleged  in 
the  prayer  for  judgment  at  its  conclusion,  must  be  considered  in  determining 
the  question  whether  the  court  can  take  jurisdiction. 

In  the  section  of  the  law  regulating  the  appellate  jurisdiction  of  the  supreme 
court  of  the  United  States,  it  is  provided  that  the  matter  in  dispute  shall  ex- 
ceed the  sum  of  (dow)  $5,000.  Upon  a  statute  similar  to  this,  it  was  held  by 
the  supreme  court,  in  Lee  v.  Watson,  1  Wall.,  337  (Appeals,  §  544),  that  ^Hhe 
matter  in  dispute,  in  an  action  upon  a  money  demand,  is  the  debt  claimed  and 
its  amount  as  stated  in  the  body  of  the  declaration,  and  not  merely  the  dam- 
ages alleged  in  the  statement,  in  the  prayer  for  judgment  at  its  conclusion." 
The  same  rule  is  found  in  Abbott's  United  States  Practice,  vol.  1,  p.  336; 
Phillips'  Practice,  p.  78;  Conkling's  Treatise, p.  132.  In  this  case,  the  amount 
is  a  sum  certain  fixed  by  contract,  which  the  plaintiff  is  obliged  to  set  forth, 
and  from  which  it  may  be  seen  that  the  sum  sued  for  is  less  than  the  requisite 
sum  to  give  this  court  jurisdiction.  In  such  a  case  the  court,  in  determining  a 
matter  of  so  much  importance  as  its  jurisdiction,  must  look  to  the  whole  com- 
plaint, and  not  to  the  prayer  alone. 

§  1672.  Wli£re  the  amount  is  not  fixed,  jttrisdieUon  is  determined  by  the 
amount  claimed. 

In  a  suit  to  recover  an  amount  that  is  not  fixed,  and  which  amount  can  be 
ascertained  only  by  trial,  the  plaintiff  can  obtain  a  standing  in  court  by  laying 
bis  damages  at  the  requisite  sum. 

Motion  sustained. 

JUDSON  V.  MACON  COUNTY. 

(Cixcmt  Court  for  Minouri:  2  DUlon,  2ia-215.    1878.) 

SrATEMEirr  of  Facts. — Action  on  eleven  coupons,  of  $50  each,  set  forth  in 
eleven  counts.    In  condusion  the  plaintiff  stated  his  demand  at  $550,  for  which 
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snm,  with  interest,  he  asked  jadgment.  Demnrrer  on  the  ground  that  the 
amount  was  below  the  jurisdiction  of  the  court. 

Opinion  by  Dillon,  J. 

As  to  the  amount  necessary  to  give  this  court  jurisdiction  in  cases  like  the 
present,  the  provision  of  the  judiciary  act  (section  11)  is  that  "  The  mattor  in 
dispute,  exclusive  of  costs,  must  exceed  the  sum  or  value  of  $500."  As  it  is 
clear  that  all  of  the  coupons  are  properly  suable  in  the  same  action,  and  as  the 
aggregate  amount  of  these  coupons  exceeds  $500,  it  would  seem  quite  obvious 
that  the  objection  taken  to  the  jurisdiction  is  not  tenable.  The  argument  urged 
to  support  the  objection  is  this:  By  the  act  of  congress  of  June  1,  1872  (17 
Stats,  at  Large,  197,  sec.  5),  the  "  mode  of  proceedings  "  in  this  court  is  required 
to  be  conformed,  as  nearly  as  practicable,  to  the  practice  of  the  state  court,  and 
by  the  statute  of  the  state,  while  several  causes  of  action  on  contract  may  be 
united  in  the  same  petition,  yet  ^'  Each  cause  of  action  must  be  separately 
stated  with  the  relief  sought  for  each."    Wagner's  Stats.,  1012,  sec.  2. 

§  1673.  The  circuit  court  has  jurisdiction  in  a  suit  for  five  hundred  and  fifty 
dollarsy  the  declaration  being  in  eleven  different  counts  for  fifty  dollars  each. 

It  is  contended,  under  this  statute,  that  as  each  coupon  is  a  separate  cause  of 
action,  and  must,  as  such,  be  separately  stated,  and  that  as  each  coupon  is 
below  $500,  and  as  under  the  practice  in  the  state  court,  settled  by  the  decis- 
ions of  the  supreme  court,  there  must  be  a  separate  finding  as  to  each  cause  of 
action  (36  Mo.,  110;  id.,  215),  the  matter  in  dispute  is  the  amount  of  each 
coupon,  and  no  more.  The  premises  do  not  warrant  the  deduction  sought  to 
be  drawn  from  them.  The  act  of  June  1,  1872,  does  not  affect  or  modify  the 
eleventh  section  of  the  judiciary  act  respecting  the  amount  necessary  to  give 
this  court  jurisdiction;  and  since  it  is  admitted  that  suit  upon  all  the  coupons 
was  properly  broaght^  and  as  the  amount  claimed  upon  all  exceeds  $500,  it  is 
plain  to  a  demonstration  that  the  matter  in  controversy  is  the  amount  claimed 
upon  aU,  and  not  upon  any  one  coupon.  The  demurrer  to  the  petition  is  over- 
ruled. 

Kbbksl,  J.,  concurs. 

MURPHY  V.  HOWARD. 
(Superior  Court  of  the  Territoiy  of  Arkansas:  Hempstead,  205,  906.    1888.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  Howard  declared  in  an  action  of  assumpsit  against 
Murphy,  for  the  value  of  a  certain  keelboat,  charged  to  be  of  the  value  of  $150, 
and  laid  his  damages  at  that  amount.  Upon  the  trial  of  the  issue  joined,  the 
jury  by  their  verdict  assessed  the  damages  to  $25,  for  which  the  court  rendered 
judgment  for  Howard,  from  which  Murphy  has  appealed  to  this  court 

The  only  ground  relied  upon  by  the  counsel  for  the  appellant  for  reversing 
the  judgment  is,  that  the  circuit  court  did  not  possess  jurisdiction  of  the  case. 
By  referring  to  the  statute  of  1823  (Acts,  p.  34),  it  will  be  seen  that  the  circuit 
courts  are  clothed  with  '^  original  jurisdiction  in  all  cases  of  $100  and  upwards." 
Is  this  a  case  of  $100,  or  is  it  a  case  where  the  amount  in  controversy  is  l^t 
To  decide  this  question  we  must  look  either  to  the  declaration  or  the  verii^'nt 
the  jury.  By  referring  to  the  former,  it  will  be  seen  that  the  amount  in  con 
troversy  is  $150,  the  damages  claimed  for  a  breach  of  the  contract.  Ac- 
cording to  the  latter,  the  amount  in  controversy  was  $26,  the  damages  assessed 
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by  the  jury  in  their  verdict.  To  which  of  these  shall  we  refer  in  deciding  the 
question  now  presented  to  the  court? 

§  1674«  The  damages  sued  for  determine  the  jurisdicticm. 
The  doctrine  is  well  settled  that  in  actions  sounding  in  damages,  those  laid 
in  the  declaration,  and  not  those  found  by  the  jury,  are  the  cause  of  action,  and 
give  to  the  court  jurisdiction.  2  Dallas,  328;  3  id.,  441;  1  Bibb,  345.  In  these 
cases  the  doctrine  is  expressly  laid  down  that  the  damages  in  the  declaration 
furnish  the  rule  to  ascertain  the  jurisdiction  of  the  court.  **  The  absurd  and 
inconvenient  consequences  that  would  result  from  a  contrary  doctrine  afford  a 
strong  argument  against  its  propriety.  If  a  verdict  for  less  than  $100  would 
oust  the  court  of  its  jurisdiction,  then  it  would  seem  to  follow  that  a  verdict 
for  the  defendant  would  equally  deprive  the  court  of  its  jurisdiction,  and  that 
no  judgment  could  be  given  that  would  bar  a  future  action  for  the  same  cause, 
or  that  would  award  to  the  defendant  his  costs.  In  actions  sounding  in  dam- 
ages, if  the  verdict  is  to  be  the  criterion  of  jurisdiction,  in  many  cases  it  will 
be  impossible  for  a  plaintiff  to  know  to  what  tribunal  to  apply  for  relief.  If 
he  estimates  his  cause  of  action  either  too  high  or  too  low,  it  will  be  equally 
fatal.  But  further,  taking  the  verdict  as  the  rule  to  ascertain  the  jurisdiction, 
and  it  may  be  easily  conceived  that  cases  may  occur  in  which,  from  a  difference 
of  opinion  in  the  amount  of  damages  between  the  jury  and  the  justice  of  the 
peace,  neither  tribunal  will  exercise  jurisdiction  and  the  party  will  be  without 
a  remedy.  A  doctrine  resulting  in  such  consequences  cannot  be  correct.^' 
Singleton  v.  Madison,  1  Bibb^  342. 

Judgment  afftrmed, 

g  1675.  Amonnf  of  damages  alleged.—  In  actions  of  tort,  brought  in  the  circuit  court  of 
the  United  States,  the  test  of  jarisdiction,  as  regards  the  value  of  the  matter  in  controversy, 
is  the  amount  of  damages  laid  in  the  declaration.  If  this  exceeds  $500,  the  court  has  juris- 
diction.    Hulsecamp  v.  Teel,  2  Dal.,  858. 

S  1676.  In  an  action  sounding  in  damages,  brought  in  the  state  court  and  removed  to  a  fed- 
eral court,  the  damages  laid  determine  the  question  of  jurisdiction  as  to  amount  Muns  v, 
Dupont,  2  Wash.,  468;  Martin  v.  Taylor,*  1  Wash.,  2. 

§1677.  .Where  the  jurisdiction  of  the  court  depends  on  the  pecuniary  amount  in  dispute, 
the  damages  alleged  in  the  declaration  give  the  test  of  jurisdiction.  Sherman  r.  Clark,  8 
McL.,  91. 

§  1678.  «-^  penalty  of  less  amounts— Where  an  agreement  under  seal  contains  a  penalty 
of  less  than  $500,  the  circuit  court  has  jurisdiction  of  an  action  of  covenant  for  damages  in 
excess  of  $500.    Martin  v,  Taylor,*  1  Wash.,  2. 

§1679.  Amonnt  claimed  —  BecoYery  of  less  sum  In  state  court.— The  jurisdiction  of 
federal  courts,  so  far  as  dependent  on  the  amount  in  controversy,  is  decided  by  the  amount 
claimed  in  the  declaration,  whether  the  suit  is  begun  in  the  federal  court  or  removed  there 
from  a  state  court ;  and  although  the  plaintiff  may  have  recovered  in  the  state  court  a  less 
sum  than  gives  jurisdiction  to  the  federal  court.    Gk>rdon  v.  Longest,  16  Pet.,  108^ 

§  1680. subsequent  change  In  condition  of  parties.— The  words  "  matter  in  dispute," 

used  in  the  twelfth  section  of  the  judiciary  act,  as  fixing  the  pecuniary  limits  to  the  juris- 
diction, mean  the  amount  claimed  by  the  plaintiff  in  his  declaration  or  statement  of  his  case# 
When  the  jurisdiction  of  a  court  of  the  United  States  has  once  attached,  no  subsequent 
change  in  the  condition  of  the  parties  will  oust  it     Kanouse  v.  Martin,  15  How.,  207. 

§  1681.  Amonnt  of  demand  —  OiTset  —  Account  in  bar.—  If  the  amount  of  a  plaintiffs  de- 
mand is  large  enough  to  support  the  jurisdiction  of  the  federal  circuit  court,  the  fact  that 
offsets  reduce  the  sum  below  the  jurisdictional  limit  will  not  deprive  the  court  of  jurisdiction. 
McKnight  v.  Ramsay,  1  Cr.  G.  C,  40.  But  aliter  if  so  reduced  by  an  account  in  bar.  Beale 
r.  Voss,  id.,  179. 

§  1682.  Amount  stated  In  petition  for  remoTaU—  When  the  summons  in  a  civil  suit  in  a 
state  court  states  the  sum  demanded  to  be  $880.25  and  interest,  aud  a  petition  filed  by  the 
defendant  for  removal  of  the  cause  to  the  circuit  court  of  the  United  States  states  the  amount  iji 
dispute  to  be  over  $500,  the  record  shows  facts  enough  to  confer  jurisdiction,  and  a  declara 
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tion  filed  in  the  federal  court  which  shows  the  demand  to  be  less  than  $500  will  not  divest  the 
jurisdiction.     Roberta  v.  Nelson,  8  Blatch.,  75. 

g  1G83.  Part  of  claim  dropped  after  remoTal  from  state  conrt—  If  a  plaintiff  in  a  state 
court  inserts  in  his  case  a  claim  which  he  cannot  support,  and  the  case  is  afterwards  removed 
by  the  defendant  to  the  United  States  circuit  court,  by  reason  of  the  citizenship  of  the  par- 
ties, the  fact  that,  if  the  unsupported  claim  is  dropped,  the  matter  in  dispute  is  less  than  $500, 
does  not  oust  the  jurisdiction  of  the  court,  if  the  original  claim  was  more  than  $500.    Ibid, 

§  1684.  Amonnt  to  be  gained  or  lost  by  the  suit. —  In  order  to  give  jurisdiction  to  the  cir- 
cuit court,  so  far  as  regards  the  amount  in  dispute,  it  must  appear  that  the  plaintiff  is  likely 
to  gain  or  lose  by  the  suit  an  amount  exceeding  $500.  Hence  this  requirement  is  not  satis- 
fied in  a  suit  to  enjoin  the  collection  of  a  tax,  by  an  allegation  that  the  tax  in  question  is  to 
be  raised  for  the  payment  of  a  coupon  on  a  bond  for  $d00,000,  unless  it  appear  that  the  plaint- 
iff is  so  large  an  owner  of  taxable  property  that  he  will  be  affected  to  an  amount  exceeding 
$500.     Adams  v.  Douglas  County,*  McCahou,  285. 

§  1685.  Evidence  —  Yerdict—  When  the  jurisdiction  of  the  circuit  court  depends  on  the 
value  in  controversy,  if  evidence  is  given  at  the  trial  to  show  the  value  sufficient  to  support 
the  jurisdiction,  the  jurisdiction  will  be  maintained  although  the  jury  do  not  find  that  fact. 
Hartshorn  v.  Wright,  Pet  C.  C,  72. 

g  1686.  Writ  of  right  —  Costs.— Under  the  eleventh  and  twentieth  sections  of  the  judi- 
ciary act  of  1789,  chapter  20,  it  is  clear  that  the  circuit  court  of  the  United  States  has  juris- 
diction of  writs  of  right  where  the  property  demanded  exceeds  $500  in  value.  If  the 
demandant  recovers  less  he  may  be  adjudged  to  pay  costs  in  the  discretion  of  the  oourt. 
Green  v.  Liter,  8  Cr.,  342. 

§  1687.  Action  not  requiring  amount  to  be  stated.— In  a  suit  in  a  federal  court,  where 
the  jurisdiction  depends  on  the  value  of  the  thing  in  controversy  and  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not  require  the  value  to  be  stated  in  the  declaration, 
the  practice  of  the  federal  courts  is  to  allow  evidence  of  value  to  be  given.  Ex  parte  Brad- 
street,  7  Pet,  647. 

g  1688.  Bond  with  penalty.—  If  a  suit  is  brought  on  a  bond  with  a  penalty  of  $1,000,  and 
no  breach  is  laid  nor  any  sum  found  due  by  the  jury,  the  case  will  not  be  dismissed  becanae 
the  subject  in  dispute  is  under  $50.    Postmaster-General  v.  Cross,  4  Wash.,  827. 


9.  Locality. 

SuHMABY  —  Tre8pa98  to  lands  beyond  dietrict^  %  1680.—  Tori  in  one  state  resulting  in  damage 
in  another y  g  1690.—  Several  districts  in  one  state^  g  1691. —  Suit  for  intenuU  revenue  tax; 
where  to  be  brought^  g  1692.— Sui^  where  neither  party  resides^  g  1698.— J^ec^  of  redts- 
trieting  on  pending  cases,  g  1694. 

g  1689.  A  federal  court  cannot  take  cognizance  of  an  action  for  trespass  to  lands  lying 
without  its  district,  though  the  trespasser  be  a  resident  of,  and  be  found  within,  the  district. 
Livingston  v.  Jefferson,  §§  1695-98. 

g  1690.  The  circuit  court  for  Connecticut  has  jurisdiction  of  a  suit  for  the  wrongful  diver- 
sion of  a  water-course  in  that  state,  resulting  in  damage  to  plaintiff's  mill  in  Massachusetts. 
Foot  V.  Edwards,  §g  1699-1701. 

g  1691.  Under  section  740,  Revised  Statutes,  where  there  are  several  districts  in  one  state, 
defendants  must  be  sued,  except  in  suits  of  a  local  nature,  in  the  districts  wherein  they  re- 
side.   Seidenbach  v,  Hollowell,  g  1702. 

g  1692.  Under  Revised  Statutes,  section  783,  a  suit  for  the  collection  of  an  internal  revenue 
tax  will  not  lie  in  any  district  other  than  that  in  which  the  tax  accrues  or  the  delinquent  re- 
sides. Hence  the  circuit  court  for  New  York  has  no  jurisdiction  of  such  a  suit  brought  by 
the  United  States  against  a  Connecticut  corporation  for  a  tax  accruing  in  Connecticut,  though 
defendant  was  duly  found  and  served  in  New  York.    United  States  v.  Railroad  Co.,  g  170S. 

g  1698.  Since  the  act  of  March  8,  1875,  it  is  not  material  to  the  question  of  jurisdiction  of 
the  circuit  court  that  neither  party  is  a  citiaen  of  the  state  where  suit  is  brought  It  is  suf- 
ficient that  they  are  citizens  of  different  states,  and  that  defendant  was  found  within  the 
district    Brooks  v.  Bailey,  g  1704. 

g  1694.  Where  a  county  in  the  western  district  of  Arkansas  was,  pending  a  suit  against  it, 
transferred  to  the  eastern  district,  the  jurisdiction  of  the  circuit  court  for  the  western  dis- 
trict over  the  cause  was  not  affected.    Culver  t7.  Woodmff  County,  gg  1706, 1706. 

[NoTBS.—  See  gg  1707-1718.] 
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LIVINGSTON  V,  JEFFERSON. 
(Circuit  Court  for  Yirgioia:  1  Manhall,  303-212;  4  Hughes,  60&-616.    1811.) 

Opinion  by  Marshall,  0.  J. 

Statement  of  Facts. —  The  sole  qaestion  in  this  case  is,  Can  this  court  take 
cognizance  of  a  trespass  committed  on  lands  lying  within  the  United  States 
and  without  the  comisonwealth  of  Virginia,  in  a  case  where  the  trespasser  is  a 
resident  of,  and  is  foand  within,  the  district?  I  concur  with  my  brother  judge 
in  the  opinion  that  it  cannot.  I  regret  that  the  inconvenience  to  which  delay 
might  expose  at  least  one  of  the  parties,  together  with  the  situation  of  the 
court,  will  not  admit  of  my  bestowing  on  this  question  that  deliberate  consid- 
eration which  the  very  able  discussion  it  has  received  at  the  bar  would  seem  to 
require;  but  I  have  purposely  avoided  any  investigation  of  the  subject  previous 
to  the  argument,  and  must  now  content  myself  with  a  brief  statement  of  the 
opinion  I  have  formed,  and  a  sketch  of  the  course  of  reasoning  which  has  led 
to  it 

§  1695«  History  of  the  doctrine  of  actions^  loeal  and  transitory. 

This  doctrine  of  actions,  local  and  transitory,  has  been  traced  up  to  its  origin 
in  the  common  law,  and,  as  has  been  truly  stated  on  both  sides,  it  appears  that 
originally  all  actions  were  local;  that  is,  that,  according  to  the  principles  of  the 
common  law,  every  fact  must  be  tried  by  a  jury  of  the  vicinage.  The  plain 
consequence  of  this  principle  was  that  those  courts  only  could  take  jurisdiction 
of  a  case  who  were  capable  of  directing  such  a  jury  as  must  try  the  material 
facts  on  which  their  judgment  would  depend.  The  jurisdiction  of  the  courts, 
therefore,  necessarily  became  local  with  respect  to  every  species  of  action. 

But  the  superior  courts  of  England  having  power  to  direct  a  jury  to  every 
part  of  the  kingdom,  their  jurisdiction  could  be  restrained  by  this  principle 
only  to  cases  arising  on  transactions  which  occurred  within  the  realm.  Being 
able  to  direct  a  jury  either  to  Surrey  or  Middlesex,  the  necessity  of  averring  in 
the  declaration  that  the  cause  of  action  arose  either  in  Surrey  or  Middlesex 
could  not  be  produced  in  order  to  give  the  court  jurisdiction,  but  to  furnish  a 
venue.  For  the  purpose  of  jurisdiction  it  would  unquestionably  be  sufficient 
to  aver  that  the  transaction  out  of  which  the  cause  of  action  arose  occurred 
within  the  realm.  This,  however,  being  not  a  statutory  regulation,  but  a  prin- 
ciple of  unwritten  law,  which  is  really  human  reason  applied  by  courts,  not 
capriciously,  but  in  a  regular  train  of  decisions,  to  human  affairs,  for  the  pro- 
motion of  the  ends  of  justice,  according  to  the  circumstances  of  the  nation,  the 
necessity  of  the  times  and  the  general  state  of  things,  was  thought  susceptible 
of  modification,  and  judges  have  modified  it  They  have  not  changed  the  old 
principle  as  to  form.  It  is  still  necessary  to  give  a  venue,  and  where  the  con- 
tract exhibits  on  its  face  evidence  of  the  place  where  it  was  made,  the  party  is 
aUowed  to  aver  that  such  place  is  in  any  county  in  England. 

This  is  known  to  be  a  fiction.  Like  an  ejectment,  it  is  the  creature  of  the 
courts,  and  is  moulded  to  the  purposes  of  justice,  according  to  the  views  which 
its  inventors  have  taken  of  its  capacity  to  effect  those  purposes.  It  is  not,  how- 
ever, of  undefinable  extent.  It  has  not  absolutely  prostrated  all  distinctions 
of  place,  but  has  certain  limits  prescribed  to  it,  founded  in  reasoning,  satisfactory 
to  those  who  have  gradually  fixed  those  limits.  It  may  well  be  doubted 
whether,  at  this  day,  they  might  be  changed  by  a  judge  not  perfectly  satisfied 
with  their  extent  This  fiction  is  so  far  protected  by  its  inventors  that  the 
averment  is  not  traversable  for  the  purpose  of  del  eating  an  action  it  was  in- 
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vented  to  sustain,  but  it  is  traversable  whenever  such  traverse  may  be  essential 
to  the  merits  of  the  cause.  It  is  always  traversable  for  the  purpose  of  con- 
testing a  jurisdiction  not  intended  to  be  protected  by  the  fiction. 

§  1696.  GourU  cannot  take  cognizance  of  cations  for  trespass  to  lands  lying 
beyond  the  limits  reached  by  their  process. 

In  the  case  at  bar  it  is  traversed  for  that  purpose;  and  the  question  is  whether 
this  is  a  case  in  which  such  traverse  is  sustainable,  or,  in  other  words,  whether 
the  courts  have  so  far  extended  their  fiction  as,  by  its  aid,  to  take  cognizance 
of  actions  of  trespass  on  lands  not  lying  within  those  limits  which  bound  their 
process.  They  have,  without  legislatiiw  aid,  applied  this  fiction  to  all  personal 
torts,  wherever  the  wrong  may  have  been  committed,  and  to  all  contracts, 
wherever  executed.  To  this  general  rule  contracts  respecting  lands  form  no 
exception.  It  is  admitted  that,  on  a  contract  respecting  lands,  an  action  is 
sustainable  wherever  the  defendant  may  be  found.  Yet  in  such  a  case  every 
difficulty  may  occur  that  presents  itself  in  an  action  of  trespass.  An  investi- 
gation of  title  may  become  necessary,  a  question  <)f  boundary  may  arise,  and 
a  survey  may  be  essential  to  the  full  merits  of  the  cause.  Yet  these  difficulties 
have  not  prevailed  against  the  jurisdiction  of  the  court.  They  are  counter- 
vailed, and  more  than  countervailed,  by  the  opposing  consideration  that  if  the 
action  be  disallowed  the  injured  party  may  have  a  clear  right  without  a  rem- 
edy, in  a  case  where  a  person  who  has  done  the  wrong,  and  who  ought  to  make 
the  compensation,  is  within  the  power  of  the  courL 

That  this  consideration  should  lose  its  influence  where  the  action  pursues  a 
thing  not  in  the  reach  of  the  court  is  of  inevitable  necessity;  but  for  the  loss 
of  its  influence  where  the  remedy  is  against  the  person,  and  is  within  the 
power  of  the  court,  I  have  not  yet  discerned  a  reason,  other  than  a  technical 
one,  which  can  satisfy  my  judgment.  If,  however,  this  technical  reason  is 
flrmly  established,  if  all  other  judges  respect  it,  I  cannot  venture  to  disregard 
it.  The  distinction  taken  is,  that  actions  are  deemed  transitory,  where  the 
transactions  on  which  they  are  founded  mignt  have  taken  place  anywhere; 
but  are  local  where  their  cause  is  in  its  nature  necessarily  local.  If  this  dis- 
tinction is  established ;  if  judges  have  determined  to  carry  their  innovation  on 
the  old  rule  no  further;  if,  under  circumstances  which  have  not  changed,  they 
have  determined  this  to  be  the  limit  of  their  fiction,  for  a  long  course  of  time, 
it  would  require  a  hardihood  which,  sitting  in  this  place,  I  cannot  venture  on 
to  pass  this  limit. 

§  1697.  Authorities  reviewed. 

This  distinction  has  been  repeatedly  taken  in  the  books  and  is  recognized  by 
the  best  elementary  writers,  especially  by  Judge  Blackstone,  from  whose  au- 
thority no  man  will  lightly  dissent.  8  Blackstone's  Commentaries,  294.  See, 
also,  Mr.  Chitty's  note  (4)  in  his  edition  of  Blackstone,  vol.  ii,  233.  He  ex- 
pressly classes  an  action  of  trespass  on  lands  with  those  actions  which  demand 
their  possession  and  which  are  loc  al ;  and  makes  those  actions  only  transitory 
that  are  brought  on  occurrences  which  might  happen  anywhere.  From  the 
cases  that  support  this  distinction,  no  exception,  I  believe,  is  to  be  found  among 
those  that  have  been  decided  in  court  on  solemn  argument  One  of  the 
greatest  judges  who  ever  sat  upon  any  bench,  and  who  has  done  more  than 
any  other  to  remove  those  technical  impediments  which  grew  out  of  a  dif- 
ferent state  of  society,  and  too  long  continued  to  obstruct  the  course  of  sub- 
stantial justice,  was  so  struck  with  the  weakness  of  the  distinction  between 
taking  jurisdiction  in  cases  of  contracts  respecting  lands,  and  of  torts  com- 
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mitted  on  the  same  lands,  that  he  attempted  to  abolish  it.  In  the  case  of 
Mostyn  v.  Fabrigas,  1  Oow'p.,  161,  Lord  Mansfield  stated  the  true  distinction 
to  be  between  proceedings  which  are  in  rem^  in  which  the  effect  of  the  judg- 
ment cannot  be  had  unless  the  thing  lay  within  the  reach  of  the  court,  and 
proceedings  against  the  person  where  damages  only  are  demanded.  But  this 
opinion  was  given  in  an  action  for  a  personal  wrong  which  is  admitted  to  be 
transitory.  It  has  not,  therefore,  the  authority  to  which  it  would  be  entitled, 
had  this  distinction  been  laid  down  in  an  action  deemed  local,  and  may  be 
termed  an  obiter  dictum.  He  recites,  in  that  opinion,  two  cases  decided  by 
himself,  in  which  an  action  was  sustained  for  trespass  on  lands  lying  in  the 
foreign  dominions  of  his  Britannic  majesty.  But  both  those  decisions  were  at 
nisipritts^  and  though  the  overbearing  influence  of  Lord  Mansfield  might  have 
sustained  them  on  a  motion  for  a  new  trial,  that  motion  never  was  made,  and 
the  principle  did  not  obtain  the  sanction  of  the  court.  In  a  subsequent  case 
reported  in  4th  Durnford  and  East,  p.  503  (Doulson  v,  Matthews,  1792),  these 
decisions  are  expressly  referred  to  and  overruled,  and  the  old  distinction  is 
aflSrmed. 

It  has  been  said  that  the  decisions  of  British  courts  made  since  the  Revolu- 
tion are  not  authority  in  this  country.  I  admit  it.  But  they  are  entitled  to 
that  respect  which  is  due  to  the  opinions  of  wise  men,  who  have  maturely 
studied  the  subject  they  decide.  Had  the  regular  course  of  decisions,  previous 
to  the  Bevolation,  been  against  the  distinction  now  asserted,  and  had  the  old 
rule  been  overthrown  by  adjudications  made  subsequent  to  that  event,  this 
court  might  have  felt  itself  bound  to  disregard  them;  but  where  the  distinction 
is  of  ancient  date,  has  been  long  preserved,  and  a  modern  attempt  to  overrule 
it  has  itself  been  overruled  since  the  Revolution,  I  can  consider  the  last  adjudi- 
cation in  no  other  light  than  as  the  true  declaration  of  the  ancient  rule.  Ac- 
cording to  the  common  law  of  England,  then,  the  distinction  taken  by  the 
defendants  between  actions  local  and  transitory  is  the  true  distinction,  and 
the  action  of  trespass  quare  clav^sumf regit  is  a  local  action. 

This  common  law  has  been  adopted  by  the  legislature  of  Virginia.  Had  it 
not  been  adopted  I  should  have  thought  it  in  force.  When  our  ancestors  mi- 
grated to  America,  they  brought  with  them  the  common  law  of  their  native  coun- 
try, so  far  as  it  was  applicable  to  their  new  situation,  and  I  do  not  conceive  that 
the  Revolution  would,  in  any  degree,  have  changed  the  relations  of  man  to  man, 
or  the  law  which  regulated  those  relations.  In  breaking  off  our  political  con- 
nection with  the  parent  state  we  did  not  break  off  our  connection  with  each 
other.  It  remained  subject  to  the  ancient  rules  until  those  rules  should  be 
altered  by  the  competent  authority. 

§  1 698.  Jurisdiction  of  federal  courts  depends  exclusively  upon  the  laws  and 
constitution  of  the  United  States, 

But  it  has  been  said  that  this  rule  of  the  common  law  is  impliedly  changed 
by  the  act  of  assembly  which  directs  that  a  jury  shall  be  summoned  from  the 
by-standers.  Were  I  to  discuss  the  effects  of  this  act  in  the  courts  of  the  state, 
the  inquiry  whether  the  fiction  already  noticed  was  not  equivalent  to  it  in  giv- 
ing jurisdiction  would  present  itself.  There  are,  also,  other  regulations,  as  that 
the  jurors  should  be  citizens,  which  would  deserve  to  be  taken  into  view.  But 
I  postpone  these  considerations,  because  I  am  decidedly  of  opinion  that  the 
jurisdiction  of  the  courts  of  the  United  States  depends  exclusively  on  the  con- 
stitution and  laws  of  the  United  States.  In  considering  the  jurisdiction  of  the 
circuit  courts,  as  defined  in  the  judicial  act  and  in  the  constitution,  which  that 
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lot  carries  into  execution,  it  is  t^orthy  of  obserTation  that  the  jurisdiction  of 
the  court  depends  on  the  character  of  the  parties,  and  that  only  the  oonrt  of 
that  district  in  which  the  defendant  resides,  or  is  found,  can  take  jurisdiction 
of  the  cause.  In  a  court  so  constittrted,  the  argument  drawn  from  the  totaJ 
failure  of  justice,  should  a  trespasser  be  declared  to  be  only  amenable  to  the 
court  of  that  district  in  which  the  land  Ives,  and  in  which  he  will  nerer  be 
found,  appeared  to  me  to  be  entitled  to  peculiar  weight.  But  according  to  the 
course  of  the  common  law,  the  process  of  the  court  most  be  executed  in  order 
to  give  it  the  right  to  try  the  cause,  and,  consequently,  the  same  defect  of 
justice  might  occur.  Other  judges  have  felt  the  weight  of  this  argament,  and 
have  straggled  ineffectually  against  the  distinction  which  prodoees  the  incon- 
venience of  a  clear  right  without  a  remedy.  I  must  submit  to  it  The  law, 
upon  the  demurrer,  is  in  favor  of  the  defendant. 

FOOT  V.  EDWARDS. 
1^  (Cirouit  Court  for  Connecticut:  8  Blatchford,  310-816.    18$5.) 

Opinion  by  Inoersoll,  J. 

Statement  of  Facts. —  It  appears,  by  the  plamtiffa'  declaration,  that  they 
are  the  owners  of  mill  property  in  the  state  of  Massachusetts,  situate  not  far 
from  the  dividing  line  between  that  state  and  the  state  of  Connecticut,  on  a 
stream  of  water  which  is  accustomed  to  flow  from,  and  has  its  rise  in,  the  lat- 
ter state;  that,  in  Connecticut,  the  defendant  diverted  the  water  of  the  stream, 
by  which  diversion  it  ceased  to  flow  to  the  plaintiffs'  mill;  and  that,  in  conse- 
quence thereof,  the  value  of  the  plaintiffs'  mill,  so  situate  in  Massachusetts, 
was  greatly  impaired.  The  right  of  recovery  depends  upon  establishing  three 
facts.  These  three  facts  are:  the  right  of  the  plaintiffs  to  have  the  water  of  the 
stream  flow  to  their  mill;  the  diversion  of  that  water  by  the  defendant;  and 
damage  to  the  plaintiffs'  mill  in  consequence  of  such  diversion.  The  piamtifls' 
mill  was  in  Massachusetts.  Their  right  to  have  the  water  of  the  river  flow  to 
it  was  in  that  state.  They  have  been  deprived  of  that  right  by  the  aet  of  the 
defendant.  The  damage  which  they  have  sustained  was  to  their  mill  in  Massa- 
chusetts. But  the  act  committed  by  the  defendant,  by  which  the  plaintiffs 
have  been  deprived  of  that  right,  and  by  which  their  mill  in  Massacbosetts  hais 
been  damaged,  was  committed  by  the  defendant  in  Connecticut;  and  thatacPt 
was  the  diversion  in  Connecticut,  above  the  plaintiffs'  mill,  of  the  water  of  the 
stream  on  which  that  mill  stood.  For  this  damage,  from  soch  a  cause,  it  is  in- 
sisted by  the  defendant  that  no  remedy  can  be  had  in  this  court,  and  that  no 
court  can  afford  any  remedy  except  a  court  in  Massachusetts. 

The  defendant  claims  that,  as  the  damage  which  the  plaintiffs  seek  to  recover 
was  to  their  real  estate  situate  in  Massachusetts,  no  court  can  give  them  redress 
therefor,  except  a  state  court  in  the  county,  or  a  federal  court  in  the  stale  and 
district,  where  the  real  estate  is  situate.  If  this  claim  is  well  founded^  the 
plaintiffs  may  have  no  redress  for  the  injury  complained  of,  as,  when  the  wrong 
act  complained  of,  which  produced  the  injury,  was  committed,  the  defendant 
was  in  Connecticut,  and  he  may  never  be  in  Massachusetts  to  be  served  with 
process. 

§  1 699.  Vmue  of  actions  /or  tortious  diversion  of  a  watsr-oourse. 

The  rule  is  well  settled  that  an  action  on  the  case  for  diverting  a  waterHxrarae 
must  be  tried,  if  the  cause  is  brought  before  a  state  conrt,  in  the  ooanty  whete 
the  canse  ot  action  arose.    Watts  v.  Kinney,  28  Wend,,  485;  S.  C^  6  Hill,  83. 
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If  the  action  is  broaght  in  the  federal  court,  it  must  be  tHed  in  the  state  and 
district  where  the  cause  of  action  arose.  Usually,  in  actions  brought  to  recover 
damages  to  real  estate  by  the  diversion  of  a  stream  of  water,  the  act  which 
eauses  the  injury  is  committed  in  the  county  where  the  real  estate  damaged  is 
situated.  In  such  a  case  it  is  very  clear,  where  the  action  is  brought  before  a 
state  court,  that  there  is  only  one  county  where  the  suit  can  be  maintained; 
and  that  county  is  the  county  in  which  the  land  is  situated  which  received  the 
injury,  and  in  which  the  act  which  produced  it  was  committed.  In  such  a  case 
it  is  very  clear,  also,  that  the  cause  of  action  arose  entirely  in  the  county  where 
the  land  is  situate,  and  that  no  court  out  of  such  county  can  take  jurisdiction 
of  the  case.  Where  land  situated  in  one  district  is  injured  by  a  tortious  act 
committed  in  the  same  district,  it  is  very  dear  that  the  action  for  the  recovery 
of  the  damage  to  such  land,  if  brought  before  a  federal  court,  must  be  brought 
before  the  court  of  the  district  in  which  the  land  is  situate,  and  in  which  the 
act  which  caused  the  damage  was  committed.  In  such  a  case  the  cause  of  ac- 
tion arose  entirely  in  the  district  where  the  land  is  situate,  and  no  federal  court 
of  any  other  district  can  take  jurisdiction  of  the  action.  Livingston  v.  Jeffei^ 
son,  1  Marsh.,  203,  208  (§§  1695-98,  supra).  If  real  estate  situate  in  one  county 
is  injured  by  the  diverting  of  a  stream  of  water  in  another  county,  and  the 
suit  is  brought  before  a  state  court,  such  suit  is  properly  brought,  if  brought  in 
a  court  in  the  county  where  such  real  estate  is  situate.  Thompson  v.  Crocker, 
9  Pick.,  69;  Barden  v.  Crocker,  10  Pick.,  383.  If  a  mill  situate  in  one  state  is 
injured  by  the  diversion,  in  another  state,  of  the  stream  upon  which  it  is  situate, 
and  a  suit  for  such  diversion  should  be  brought  before  the  federal  court  in  the 
state  where  the  mill  is  situate,  such  suit  would  be  properly  brought,  and  such 
court  would  have  jurisdiction  of  the  case.  Per  Woodbury,  J.,  in  Stillraan  v. 
White  Eock  Mfg.  Co.,  3  Woodb.  &  M.,  539.  But  it  is  denied  by  the  defendant 
that  a  state  court  in  the  county  where  the  diversion  took  place,  the  land  injured 
not  being  in  such  county,  or  that  a  federal  court  in  the  state  where  the  diver* 
sion  took  place,  the  land  injured  not  being  in  such  state,  can  take  jurisdiction 
of  such  a  case. 

§  1700,  Where  diversion  took  place  in  one  state  and  consequent  injury  in 
another  J  the  circuit  court  of  the  former  state  has  jurisdiction.   (See  Actions,  §  31.) 

It  being  well  settled  that,  in  a  case  of  this  kind,  the  suit  must  be  brought 
where  the  cause  of  action  arose,  it  becomes  essential,  in  order  to  determine 
whether  this  suit  has  been  brought  before  the  proper  court,  to  determine  what 
is  the  cause  of  action.  An  action  is  '^tbe  lawful  demand  of  one's  right."  The 
cause  of  this  lawful  demand,  or  the  reason  why  the  plaintiff  can  make  such 
demand,  is  some  wrong  act  committed  by  the  defendant,  and  some  damage 
sustained  by  the  plaintiff  in  consequence  thereof.  The  commission  or  omission 
of  an  act  by  the  defendant,  and  damage  to  the  plaintiff  in  consequence  thereof, 
must  unite  to  give  him  a  good  cause  of  action.  No  one  of  these  facts  by  itself 
is  a  cause  of  action  against  the  defendant.  The  wrongful  diversion,  then,  of 
the  water  of  the  stream,  in  Connecticut,  by  the  defendant,  and  the  consequent 
damage  which  the  plaintiffs'  mill  in  Massachusetts  has  sustained,  constitute  the 
cause  of  action.  A  part  of  that  which  is  essential  to  the  plaintiffs'  right  to 
recover  took  place  in  Connecticut.  Without  the  commission  of  the  act  of  di- 
version in  Connecticut,  there  would  have  been  no  good  cause  of  action.  With 
it,  there  is  a  sufficient  cause  of  action.  The  act  of  diversion,  which  arose  in 
Connecticut,  and  the  other  facts  existing,  give  to  the  plaintiffs  a  cause  of 
action.     That  which  is  essential,  therefore,  to  the  plaintiffs'  right  of  recov- 
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ery  against  any  one,  or  their  cause  of  action,  arose  where  the  suit  has  been 
brought. 

§  1701.  Authorities  reviewed. 

This  conclusion  from  the  principle  stated  would  be  quite  satisfactory  without 
the  authority  of  adjudged  cases  to  support  it.  Where  two  material  facts  are 
necessary  to  give  a  good  cause  of  action,  and  they  take  place  in  different 
counties,  the  cause  of  action  may  be  said  to  arise  in  either  county.  Various 
authorities  state  the  rule  as  follows:  *' When  an  action  is  founded  upon  two 
things  in  different  counties,  both  material  to  the  maintenance  of  the  action,  it 
may  be  brought  in  the  one  county  or  the  other."  Com.  Dig.,  Action,  N.,  11. 
**  Where  an  injury  has  been  committed  in  one  county  to  real  property  situate 
in  another,  or  wherever  the  action  is  founded  upon  two  or  more  material  facts, 
which  took  place  in  different  counties,  the  venue  may  be  laid  in  either.^'  1 
Saunders'  PL  &  Ev.,  413.  In  the  case  of  Scott  v.  Brest,  2  Term  R,  238, 
Ashurst,  J.,  in  speaking  on  this  subject,  says:  '^Supposing  the  foundation  of 
the  action  to  have  arisen  in  two  counties,  I  think  that,  where  there  are  two 
facts  which  are  necessary  to  constitute  the  offense,  the  plaintiff  may,  ex  necessi- 
tats^  lay  the  venue  in  either."  In  Bulwer's  Case,  7  Coke,  1,  it  is  thus  laid  down : 
^^  When  matter  in  one  county  is  depending  upon  the  matter  in  the  other  county, 
there  the  plaintiff  may  choose  in  which  county  he  will  bring  his  action;" 
and :  '^  If  a  roan  doth  not  repair  a  wall  in  Essex  which  he  ought  to  repair, 
whereby  my  land  in  Middlesex  is  drowned,  I  may  bring  my  action  in  Essex, 
for  there  is  the  default;  or  I  may  bring  it  in  Middlesex,  for  there  I  have  the 
damage."    In  this  case  the  default  was  in  Connecticut. 

In  the  case  of  Thompson  v.  Crocker,  9  Pick.,  59,  which  was  an  action  brought 
in  the  county  of  Plymouth,  to  recover  damages  to  mills  situate  in  that  county, 
caused  by  the  diversion  of  water  in  the  county  of  Bristol,  Judge  Parker,  upon 
exceptions  taken  to  the  jurisdiction,  remarked,  in  giving  the  opinion  of  the 
court  in  favor  of  the  jurisdiction:  "The  place  where  the  injury  was  done,  to 
wit,  at  the  mills,  gives  the  locality  to  the  action,  and  not  the  source  from 
which  the  mischief  came."  But,  in  the  case  of  Barden  v,  Crocker,  10  Pick., 
383,  which  was  a  case  of  the  like  kind,  where  the  damage  was  in  one  county, 
and  the  diversion  which  caused  it  was  in  another,  and  where  the  action  was 
brought  in  the  county  where  the  property  was  damaged,  the  court  repudiated 
the  limited  doctrine  on  the  subject  of  jurisdiction,  laid  down  by  Judge  Parker 
in  Thompson  v.  Crocker,  and  expressed  the  opinion  that  the  action  could  be 
maintained  in  either  county.  This  subject  was  discussed  in  the  case  of  Stillman 
V.  The  White  Eock  Mfg.  Co.,  3  Woodb.  &  M.,  539.  The  plaintiff  in  that  case 
was  the  owner  of  a  mill  in  Connecticut,  on  the  stream  of  water  which  is  the 
dividing  line  between  Connecticut  and  Bhode  Island.  The  defendant  on  the 
opposite  side  of  the  stream,  in  Rhode  Island,  dug  a  trench,  by  which  the  water 
of  the  stream  was  diverted  from  the  plaintiff's  mill.  The  plaintiff  brought 
his  bill  of  complaint,  in  the  circuit  court  in  Rhode  Island,  to  restrain  the  de- 
fendant from  thus  diverting  the  water  of  the  stream.  The  injunction  was 
granted.  Judge  Woodbury  decided  that  case  upon  a  principle  not  involved  in 
this  one.  But,  in  giving  his  opinion,  he  says:  ''If  this  view"  (the  view  which 
he  took)  "  of  the  rights  of  the  parties  were  not  shown  to  be  entirely  sound,  it 
might  be  reasonable,  in  a  case  like  this,  to  hold  a  wrong-doer  liable,  either 
where  the  direct  act  is  done  or  where  the  consequential  injury  is  felt."  And 
the  cases  which  he  puts  clearly  show  that  he  so  considered  the  law  to  be. 

The  doctrine  contended  for  by  the  defendant  is,  that  where  the  plaintiff  haa 
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been  damaged  in  his  real  estate,  and  in  that  only,  the  suit  mnst  be  brought 
where  the  real  estate  is  situated.  A  plaintifF  may  suffer  damage  to  his  real 
estate  by  various  wrong  acts  committed  by  a  defendant.  In  this  case,  the 
wrong  act  complained  of  is  the  diversion  of  the  water  of  the  stream.  A  plaint- 
iff may  suffer  damage  to  his  real  estate  by  a  slander  of  his  title.  And  if,  in 
this  case,  a  court  in  Connecticut,  where  the  wrong  act  was  committed,  has  no 
right  to  give  redress  to  the  plaintiffs  for  the  injury  which  their  real  estate  in 
Massachusetts  has  sustained,  in  consequence  of  such  wrong  act,  then,  if  the 
plaintiffs  had  owned  a  dwelling-house  in  Massachusetts,  which  they  were  ac- 
customed to  rent,  and  the  defendant,  in  Connecticut,  had  published  a  malicious 
libel  in  regard  to  such  dwelling-house,  in  consequence  of  which  it  had  been 
greatly  impaired  in  value,  the  plaintiffs  would  have  no  redress  for  such  injury 
in  Connecticut,  where  the  publication  of  the  libel  was  made,  and  would  be 
without  redress,  unless  they  could  find  the  defendant  in  Massachusetts,  so  that 
he  could  be  served  with  process. 

With  this  view  of  the  case  this  court  has  jurisdiction,  and  the  plaintiffs'  dec* 
laration  must  be  adjudged  to  be  sufficient. 

SEIDENBACH  v.  HOLLOWELL. 
(Circait  Ck)urt  for  Arkansas:  6  DiUon,  883-884.    1879.) 

Statement  of  Facts. —  Plaintiffs,  citizens  of  Ohio,  sued  defendants  in  the 
circuit  court  for  the  eastern  district  of  Arkansas.  Watt,  who  had  sold  his  in- 
terest in  the  property  to  his  co-defendant,  made  no  defense,  and  judgment  by 
default  went  against  him.  The  other  defendant  answered  that  both  defend- 
ants were  inhabitants  of  the  western  district,  and  moved  to  discharge  an 
attachment  directed  to  the  marshal  of  the  western  district 

Opinion  by  Dillon,  J. 

The  state  of  Arkansas  contains  two  districts.  This  suit  is  not  of  a  local 
nature.  The  defendants  are  both  residents  of  the  western  district.  They  had 
been  partners,  and  the  firm  had  been  dissolved,  and  the  defendant  HoUowell 
bad  purchased  all  of  the  interest  of  his  co-defendant  Watt  in  goods  attached. 
These  goods  were  in  the  western  district.  It  is  undisputed  that  HoUowell  re- 
sided in  that  district.  It  is  claimed  by  the  plaintiffs  that  Watt  had  lost  his 
residence  therein.  The  proof  does  not  establish  this.  But  if  this  were  so,  the 
proof  shows  that  he  did  not  reside  in  the  eastern  district. 

§  1 702«  Defendants  must  be  sited  in  the  district  where  they  reside. 

Under  these  circumstances  the  defendant  HoUowell  must  be  sued  in  the  dis- 
trict in  which  he  resides.  Such  is  the  true  construction  of  section  740  of  the 
Bevised  Statutes.  It  is  immaterial  that  the  service  of  the  summons  was  made 
on  both  defendants  in  the  eastern  district.  It  is  not  necessary  to  consider  the 
effect  of  the  default  of  Watt.  He  was  not  the  owner  of  the  property  attached. 
HoUowell  never  submitted  to  the  jurisdiction  of  the  court.  The  present 
motion  is  to  discharge  the  property  attached.  That  motion  must  be  sustained 
on  the  ground  that  there  was  no  authority  of  law  to  send  the  writ  of  attach- 
ment into  the  western  district.  State  regulations  as  to  where  the  writ  of 
attachment  may  run  do  not  apply.  HoUowell  alone  could  move  to  discharge 
the  property  attached  under  the  writ,  and  his  right  to  this  relief  is  not  weak- 
ened by  his  co-defendant  joining  in  the  motion.  Such  was  the  opinion  of  the 
district  judge,  and  such  is  also  the  opinion  of  Mr.  Justice  Miller,  to  whom  the 
records  and  the  briefs  have  been  submitted,  as  well  as  my  own. 

Motion  sustained. 
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UNITED  STATES  v.  NEW  YORK,   NEW  HAVEN  &  HARTFORD  RAILROAD  COM- 
PANY. 

(District  Court,  Southern  DiBtriot  of  New  York:  10  Benedict,  144-150.    1878.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  This  is  a  sait  broaght  to  recover  a  tax  alleged  to  have 
accrued  against  the  defendant,  a  railroad  corporation,  in  the  year  1864,  under 
the  act  of  June  30,  1864.  13  Stat,  at  Large,  p.  275.  The  defendant  pleads  to 
the  jurisdiction  that  the  tax,  if  any  is  due,  accrued  in  the  district  of  Connecti- 
cut, and  that  the  defendant  is  not  a  New  York  corporation,  but  incorporated 
under  the  laws  of  Connecticut,  and  not  a  resident  of  this  district  To  this 
plea  the  plaintiff  demurs. 

The  question  raised  is  whether  a  suit  for  this  tax  can  be  brought  in  a  district 
other  than  that  where  the  defendant  resides  or  where  the  tax  accrues,  or 
whether  it  can  also  be  brought  in  the  district  where  the  defendant  shall  be  per- 
sonally served.  It  is  conceded  by  the  learned  counsel  for  the  defendant  that 
under  the  judiciary  act  of  1789,  chapter  20,  section  11  (R.  S.,  §  739),  which 
prohibits  the  bringing  of  a  civil  suit  against  an  inhabitant  of  the  United  States 
^4n  any  other  district  than  that  of  which  he  is  an  inhabitant,  or  in  which  he 
is  found  at  the  time  of  serving  the  writ,"  a  corporation  may  be  sued  out  of  its 
domicile,  if  found  in  another  district;  and  the  defendant  does  not  contend  that 
this  defendant  was  not  ^'  found  "  within  this  district  within  the  meaning  of  that 
section.  The  claim  of  the  defendant  is  that  by  Bevised  Statutes,  section  733, 
the  plaintiff  is  restricted  to  the  district  where  the  tax  accrues  and  the  district 
where  the  defendant  resides  for  the  purpose  of  this  action.  That  section  is  as 
follows:  "Taxes  accruing  under  any  law  providing  internal  revenue  may  be 
sued  for  and  recovered  either  in  the  district  where  the  liability  for  such  tax 
occurs,  or  in  the  district  where  the  delinquent  resides."  In  the  absence  of  any 
statute  regulation  as  to  the  courts  where  such  a  suit  is  to  be  brought,  no  doubt 
the  United  States  could  sue  in  any  district  where  the  defendant  could  be  found. 
And  it  is  argued  on  behalf  of  the  plaintiff,  that  the  language  of  section  733  is 
permissive  merely,  and  not  restrictive,  the  words  being  ^^  maybe  ^uedfor^'*  etc., 
and  that  the  section  adds  another  district  in  which  the  suit  may  be  brought, 
namely,  that  in  which  the  tax  accrues,  to  those  in  which  under  the  general  terms 
of  section  739  it  could  otherwise  alone  be  brought,  namely,  those  m  which  the 
defendant  resides  or  can  be  found.  Section  733  is  a  re-enactment  of  part  of  the 
forty-first  section  of  the  act  of  June  30,  1864  (13  Stat,  at  Large,  p.  239),  as 
amended  by  the  ninth  section  of  the  act  of  July  13,  1866  (14  Stat  at  Lai^ge, 
p.  111). 

§  1 708.  Under  R.  S,^  sec  783^  a  suit  wiU  not  lie  to  recover  a  tax  in  a  dietriai 
other  than  that  in  which  the  tax  accrues  or  the  defendant  resides. 

The  act  of  1864,  chapter  173,  section  41,  provided  as  follows:  "That  it  shall 
be  the  duty  of  the  collectors  aforesaid  or  their  deputies,  in  their  respective  dis- 
tricts, and  they  are  hereby  authorized,  to  collect  all  the  duties  and  taxes  imposed 
by  this  act,  however  the  same  may  be  designated,  and  to  prosecute  for  the 
recovery  of  any  sum  or  sums  which  may  be  forfeited  by  virtue  of  this  act;  and 
ail  fines,  penalties  and  forfeitures  which  may  be  incurred  or  imposed  by  virtue 
of  this  act  shall  be  sued  for  and  recovered  in  the  name  of  the  United  States  in 
any  proper  form  of  action,  or  by  any  appropriate  form  of  proceeding,  qui  tam^ 
or  otherwise,  before  any  circuit  or  district  court  of  the  United  Slates,  for  the 
district  within  which  said  fine,  penalty  or  forfeiture  may  have  been  incurred, 
or  before  any  other  court  of  competent  jurisdiction."     It  will  be  observed  that 
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onder  tbisstatate  no  special  provision  was  made  as  to  the  district  in  which  suits 
for  taxes  should  be  brought;  such  suits  were  therefore  liable  to  be  brought  and 
could  be  only  brought  in  the  district  where  the  defendant  resided  or  in  the  dis- 
trict where  he  was  found,  while  suits  for  fines  might  be  brought  in  the  district 
where  the  fine  was  incurred,  and  also  "  in  any  other  court  of  competent  juris- 
diction,-' which  included  certainly  a  circuit  or  district  court  of  the  United 
States  for  the  district  where  the  offender  might  be  found.  Section  41  of  the 
act  of  1864  was  amended  by  the  act  of  1866  so  as  to  read  as  follows  (p.  Ill): 
'^Tbat  it  shall  be  the  duty  of  the  collectors  aforesaid,  or  their  deputies,  in  their 
respective  districts,  and  they  are  hereby  authorized,  to  collect  all  the  taxes  im- 
posed by  law,  however  the  same  may  be  designated,  and  to  prosecute  for  the 
recovery  of  any  sum  or  sums  which  may  be  forfeited  by  law;  and  all  fines, 
penalties  and  forfeitures  which  may  be  incurred  or  imposed  by  law  shall  be 
sued  for  and  recovered  in  the  name  of  the  United  States  in  any  proper  form  of 
action,  or  by  any  appropriate  form  of  proceeding,  qui  tarn  or  otherwise,  before 
any  circuit  or  district  court  of  the  United  States  for  the  district  within  which 
said  fine,  penalty  or  forfeiture  may  have  been  incurred,  or  before  any  other 
eourt  of  competent  jurisdiction.  And  taxes  may  be  sued  for  and  recovered  in 
the  name  of  the  United  States  in  any  proper  form  of  action  before  any  circuit 
or  district  court  of  the  United  States  for  the  district  within  which  the  liability 
to  such  tax  may  have  been  or  shall  be  incurred,  or  where  the  party  from  whom 
•uch  tax  is  due  may  reside  at  the  time  of  the  commencement  of  said  action/' 
A  provision  as  to  suits  for  fines,  penalties  and  forfeitures,  differing  only  in  some 
unimportant  respects,  was  also  made  by  the  one  hundred  and  seventy-ninth  sec- 
tion of  the  act  of  1864(13  Stat,  at  Large,  p.  305),  in  connection  with  a  provision 
imposing  on  collectors  the  duty  of  collecting  such  fines,  etc.  And  this  also  was 
verbally  amended  by  the  act  of  1866  (14  Stat,  at  Large,  p.  145),  but  not  in  any 
particular  varying  its  terms  in  respect  to  the  courts  having  jurisdiction  of  suits 
tad  proceedings  therefor. 

A  comparison  of  these  two  statutes  shows,  I  think,  that  the  purpose  of 
amending  the  statute  was  to  restrict  the  plaintiff  in  a  suit  for  taxes  to  the  two 
districts — that  in  which  the  tax  accrues  and  that  in  which  the  defendant  resides. 
Some  change  in  the  mode  of  collecting  fines  or  taxes  was  intended  by  this 
amendment  In  the  original  act  the  collectors  are  required  to  collect  taxes, 
bat  no  court  was  specified  to  which  they  are  to  resort.  In  the  amending  act, 
fines  are  still  to  be  sued  for  in  the  circuit  or  district  court  of  the  United  States 
for  the  district  where  the  fine  is  incurred,  or  in  any  other  eourt  of  competent 
jurisdiction,  the  same  as  before.  The  change  made  is  by  adding  the  provision 
as  to  taxes,  that  suits  may  be  brought  in  the  district  where  the  liability  for  the 
taxes  is  incurred  or  in  t/ie  district  where  the  defendant  resides.  Now  if  the  pur- 
pose of  this  amendment  had  been  merely  to  allow  the  United  States  to  sue  for 
a  tax  in  the  district  where  the  liability  was  incurred,  that  purpose  would  have 
been  well  expressed  by  simply  providing  that  the  suit  may  be  brought  in  that 
district.  The  language  being  in  form  permissive  only,  the  United  States  would 
seem  not,  by  that  language,  to  be  restricted  from  suing  in  any  other  district  in 
which,  by  the  existing  law,  it  could  already  sue,  namely,  the  district  where  the 
defendant  resides  or  the  district  where  he  may  be  found;  and  if  it  was  the 
purpose  of  this  language,  as  claimed  on  the  part  of  the  United  States,  to  con- 
fer a  new  right  as  to  the  place  of  suit,  the  words  "or  where  the  party,  etc., 
resides,"  are  wholly  unnecessary  and  unmeaning.  They  are  unnecessary  be- 
cause the  right  to  sue  thus  conferred  already  existed;  they  are  unmeaning  be- 
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cause  the  existing  alternative  right  to  sae  thus  referred  to,  if  it  be  supposed 
that  it  was  intended  to  express  by  these  words  the  existing  alternative  right,  is 
only  half  expressed  by  the  language  used.  The  words  are  not  apt  nor  broad 
enough  to  be  supposed  to  have  been  used  ex  majore  cautda  to  guard  against 
the  possible  construction  that  the  liberty  to  sue  in  the  district  where  the  tax 
accrues  was  intended  to  be  exclusive,  and  the  only  place  in  which  suit  could  be 
brought,  and  so  that  these  added  words  were  intended  to  save  existing  rights 
to  sue.  This  is  obviously  not  the  intention,  because  the  words  used  plainly  ex- 
press a  distinct  part  and  only  a  part  of  the  existing  right  as  to  the  place  in  which 
the  suit  may  be  brought,  that  right  as  then  existing  embracing,  besides  the  dis- 
trict where  defendant  resides,  the  district  also  where  he  may  be  found.  Bat 
words  thus  introduced  into  a  statute,  particularly  by  way  of  amendment,  must 
be  held  to  have  been  deliberately  used  and  to  have  some  force  and  meaning; 
and  the  only  construction  that  can  be  put  on  these  words,  as  it  seems  to  me,  to 
give  them  any  sensible  meaning  or  application,  is  that  they  are  restrictive, 
limiting  the  right  to  sue  to  the  district  where  the  defendant  resides,  and  the 
district  where  the  tax  accrues, —  that  they  were  intended  to  regulate  the  whole 
matter  of  the  place  of  such  suits.  It  seems  impossible  to  give  the  words  any 
proper  force  or  to  account  for  their  being  introduced  into  the  statute  on  any 
other  theory.  Further  support  is  given  to  this  view  by  the  juxtaposition  of 
the  two  provisions,  one  as  to  fines,  the  other  as  to  taxes.  In  the  one  the  lan- 
guage used  in  the  alternative  to  the  new  right  given  is  "any  other  court  of 
competent  jurisdiction,"  which  includes  the  district  where  the  offender  can  be 
found.  Immediately  follows  the  provision  as  to  taxes.  And.  different  lan- 
guage is  used  for  a  similar  alternative  provision.  It  must  be  assumed  that  this 
difference  of  language  was  intended,  and  that  the  purpose  had  in  view  in  using 
the  expression  employed  as  to  suits  for  taxes  would  not  have  been  affected  by 
using  the  same  language  adopted  as  to  fines.  Such  marked  differences  in  lan- 
guage used  for  a  similar  purpose  in  the  same  act  and  the  same  section  cannot 
be  held  to  have  been  accidental. 

Moreover,  it  may  well  have  been  thought  that  the  privilege  given  to  the 
government  to  sue  for  a  tax  in  the  district  where  the  tax  accrues,  and  in  the  dis- 
trict where  the  defendant  resides,  afforded  ample  and  convenient  means  of  col- 
lecting the  tax,  and  that  it  was  unnecessary  to  preserve  the  right  to  sue,  also^ 
in  the  district  wbdre  the  defendant  may  be  found.  There  seems  to  be  nothing 
unreasonable  in  this  arrangement  as  to  suits  for  taxes,  while  as  to  suits  for 
fines,  penalties  and  forfeitures  it  has  been  thought  wise  to  preserve  to  the 
government  all  existing  rights  to  sue,  while  specially  granting  the  new  right  to 
sue  where  the  fine,  penalty  or  forfeiture  was  incurred. 

These  provisions  of  the  act  of  1866  were  embodied  in  sections  732  and  738 
of  the  Eevised  Statutes  with  a  change  of  form,  but  hardly  of  substance,  as 
to  suits  for  fines.  Section  732  provides  that  suits  for  fines,  etc.,  may  be 
brought  in  the  district  where  they  accrue  or  in  the  district  where  the  offender 
is  found.  And  by  section  733,  as  above  cited,  suits  for  taxes  may  be  brought 
in  the  district  where  the  tax  accrues,  or  in  that  where  the  defendant  resides. 
Thus  the  revisers  appear  to  have  indicated  their  understanding  that  the  dis- 
tinction in  the  act  of  1866  was  an  intended  difference  in  the  two  cases,  by  pre- 
serving the  same  distinction  of  language  in  the  revision.  Oertainiy  this 
re-enactment  detracts  nothing  from  the  reasons  in  favor  of  holding  that  the 
words  were  used  in  a  restrictive  sense  in  the  act  of  1S60.  And  the  presump- 
tion is  against  any  change  biiiug  intended  by  the  substantial  re-enactment  of 
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theeetwo  claases  taken  from  that  section  of  the  aot  of  1S66,  in  these  two  sec- 
tions of  the  Revised  Statutes.  Demnrrer  overruled  and  judgment  for  de- 
fendant. 

BROOKS  V.  BAILEY. 

(Circuit  Court  for  Yermout:  9  Federal  Reporter,  488,  480.    1881.) 

Opinion  by  Wheeler,  D.  J. 

Statement  of  Facts. — This  is  a  bill  in  equity  in  which  the  orator  sets  himself 
np  as  of  Boston,  in  the  state  of  Massachusetts,  and  a  citizen  of  that  state,  and 
the  defendant  as  of  Stowe,  in  the  state  of  Vermont,  and  a  citizen  of  that  state. 
The  defendant  has  pleaded  that  at  the  time  of  the  bringing  of  the  bill  he  was, 
and  now  is,  a  citizen  of  the  state  of  New  Hampshire,  and  that  neither  he  nor 
the  orator  then  was  or  now  is  a  citizen  of  the  state  of  Vermont ;  and  this  plea 
has  been  argued.  By  the  provisions  of  the  constitution  the  judicial  power  of 
the  United  States  was  made  to  extend  to  controversies  between  citizens  of  dif- 
ferent states.  Article  3,  §  2.  By  the  judiciary  act  of  1789,  congress  conferred 
upon  the  circuit  courts  jurisdiction  of  all  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  of  the  required  amount,  between  a  citizen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another  state.  Chapter  20,  §  11 ;  1  St.  at  Large, 
78.  At  the  same  time,  it  was  provided  that  no  civil  suit  should  be  brought 
therein  against  an  inhabitant  of  the  United  States  by  original  process  in  any 
other  district  than  that  whereof  he  should  be  an  inhabitant,  or  wherein  he 
should  be  found,  at  the  time  of  serving  the  writ.     Id. 

§  1704.  It  w  not  material  as  to  jurisdiction  of  what  states  parties  may  he 
citizens^  so  that  they  are  citizens  of  different  states. 

These  provisions  continued  in  force  until  the  act  of  March  3, 1875.  B.  S., 
§  629;  id.,  §  739.  The  former  was  the  law  which  conferred  jurisdiction  in  this 
class  of  cases;  the  latter  was  a  limitation  upon  the  place  where  suits  might  be 
brought  for  the  ease  of  defendants.  Both  were  operative  in  determining  where 
the  place  might  be.  McMicken  v,  Webb,  11  Pet,  25  (§§  1196-98,  *w/?ra).  The 
act  of  March  3,  1875,  extended  the  jurisdiction  to  all  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  of  the  required  amount,  in  which  there  should  be  a 
controversy  between  citizens  of  different  states,  without  limiting  it  to  depend 
at  all  upon  citizenship  of  either  party  in  the  state  where  the  suit  should  be 
brought;  but  retained  the  limitation  upon  the  bringing  of  suits  in  other  dis- 
tricts than  that  whereof  the  defendant  should  be  an  inhabitant  or  in  which  he 
should  be  found.  It  has  been  argued  that  because  this  limitation  is  in  substan- 
tially the  same  language  in  the  act  of  1875  that  it  was  in  the  act  of  1789,  it 
must  receive  substantially  the  same  construction  that  it  had  always  borne. 
This  would  be  correct  if  it  were  to  be  applied  to  the  same  jurisdiction  other- 
wise conferred ;  but  it  is  not.  This  provision  in  the  act  of  1789  was  only  to  be 
applied  in  determining  in  which  district  of  the  two  states,  between  whose  citi- 
zens jurisdiction  of  suits  was  given,  the  suit  must  be  brought.  In  the  act  of 
1875  it  is  to  be  applied  in  determining  in  which  district  of  all  the  states,  between 
the  citizens  of  any  two  of  which  jurisdiction  of  suits  is  given,  the  suit  must  be 
brought.  Under  the  latter  act  this  court,  in  common  with  other  circuit  courts, 
has  jurisdiction  of  ail  suits,  of  the  required  amount,  between  citizens  of  differ- 
ent states  among  all  the  states,  while  under  the  former  it  had  jurisdiction  only 
of  suits  between  citizens  of  this  state  and  those  of  some  other  of  all  the  states. 
The  suit  could  be  brought  only  in  the  district  where  the  defendant  resided  or 
was  found,  under  either.     That  this  defendant  was  found  in  this  district  when 
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the  prooess  was  served  is  not  denied,  and  therefore  the  right  to  bring  the  suit 
in  this  district  is  not  denied.  Plea  overrnled.  Defendant  to  answer  oyer  by 
January  rule-day. 

CULVER  V.  WOODRUFF  COUNTY, 
(arcuit  Court  for  Arkansas:  5  Dillon,  S92-39i.    1878.) 

STATEMiarr  of  Facts. —  Plaintiffs  move  to  transfer  this  case  to  the  eastern 
district  for  the  reason  that  the  county  defendant  has,  by  act  of  congress,  pend- 
ing the  cause,  been  transferred  to  the  eastern  district. 

§  1705.  Jurisdiction  liavmg  once  attached  is  not  ousted  hy  a  subsequent 
change  in  ike  condition  or  relation  of  the  parties. 

Opinion  by  Parker,  J. 

On  the  question  raised  by  this  motion  the  conrt  holds  the  law  to  be  that, 
when  jurisdiction  has  once  attached,  no  subsequent  change  in  the  relation  or 
oondition  of  the  parties  in  the  progress  of  the  cause  will  deprive  the  conrt  of 
jurisdiction  over  the  cause,  or  over  any  proceeding  touching  the  execution  of 
the  judgment.  It  is  clear  that  the  jurisdiction  depends  on  the  state  of  things 
existing  at  the  time  the  action  is  brought,  and  that  after  it  is  once  vested  it  cannot 
be  ousted  by  subsequent  events.  Now,  if  a  suit  is  brought  in  this  court  by  a 
non-eitizen  of  the  state  against  a  citizen  of  the  state  and  resident  of  the  dis- 
trict, and  the  non-citizen  afterwards  becomes  a  citizen  of  the  state  pending 
the  suit,  or  the  resident  of  the  district  becomes  a  non-resident  before  the  deter- 
mination thereof,  neither  one  of  these  changes  in  the  status  of  the  parties  will 
divest  the  court  of  jurisdiction,  because  the  same  has  attached,  and  the  condi« 
tion  or  relation  of  the  parties  at  the  time  of  bringing  the  sait  is  the  test  of 
jurisdiction. 

The  case  of  this  county  presents  a  case  of  a  change  of  residence  from  this 
judicial  district  to  another  by  operation  of  law  since  this  suit  was  brought,  and 
after  jurisdiction  had  attached.  This  principle  is  directly  decided  in  the  case 
of  The  United  States  v.  Dawson,  15  How.,  467.  This  was  a  case  that  went  to 
the  supreme  court  of  the  United  States  from  this  district,  or  rather  what  had 
then  just  become  the  eastern  district  of  this  state.  A  new  district  had,  in  the 
year  1851,  been  created,  called  the  western  district  of  Arkansas,  consisting  of 
nine  counties  in  the  state  and  the  Indian  country,  and  a  case  was  pending  in  the 
old  district  from  the  Indian  country.  It  was  claimed  for  the  defendant  that  he 
could  not  be  tried  in  the  eastern  district,  but  that  his  case  must  be  sent  to  the 
other  district.  The  court  says:  *'We  do  not,  therefore,  perceive  any  objec- 
tion to  the  jurisdiction  of  these  courts  over  cases  pending  at  the  time  the 
change  took  place,  civil  and  criminal,  inasmuch  as  the  erection  of  the  new  dis- 
trict was  not  intended  to  affect  it  in  respect  to  such  cases,  nor  has  it,  in  our 
judgment,  necessarily  operated  to  deprive  them  of  it." 

§  1 706.  A  lato  changing  a  district  does  not  work  a  9*emoval  of  pending  cases. 

The  law  was  silent  as  to  cases  pending  in  the  old  district.  Therefore,  the 
effect  of  the  decision  is  that,  unless  the  law  changing  the  district  provides  that 
pending  cases  shall  be  removed  to  the  new  district,  the  mere  passage  of  the  law 
does  not  work  a  removal.  The  point  raised  by  the  motion  in  this  case  is  di- 
rectly decided  in  the  case  of  Rhodes  v.  Selin,  4  Wash.,  725.  The  same  ques- 
tion is  inferentially  decided  in  Dunn  v.  Clarke,  8  Pet.,  1;  Mollan  v.  Torrance, 
9  Wheat.,  537;  Morgan  v.  Morgan,  2  Wheat.,  290;  Hatfield  v.  Busbnell,  1 
Blatch.,  393.     The  law  in  this  case  being  silent  as  to  cases  pending  in  the  dis< 
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trict  court  for  the  western  district  of  Arkansas  against  counties  which  have 
been  placed  by  its  terms  in  the  eastern  district,  and  against  persons  living  in 
these  counties,  they  must  be  tried  in  that  court  whose  jurisdiction  had  attached 
at  the  time  of  the  passage  of  the  law.  Congress,  of  course,  could  have  pro- 
vided for  a  transfer  of  these  cases.  It  has  not  done  so.  The  mere  passage  of 
the  law  does  not  work  a  removal  of  the  cases. 

Motion  overruled. 


§1707.  Ordering  gale  of  property  outside  of  distriet— A  circuit  court  of  the  CJnited 
States  has  do  jurisdiction  to  order  the  sale  of  land  lying  wholly  outside  its  district,  by  a  mas- 
ter in  ohanoery  acting  under  its  authority.    Boyce  v.  Grundy,  9  Pet,  289. 

§  170&  A  court  having  jurisdiction  of  the  case  may  order  the  trustees  of  a  railroad  to  seU 
the  entire  road,  although  a  large  part  of  it  lies  outside  the  local  jurisdiction  of  the  court 
li^ilmer  v.  Atlanta  &  Rich.  Air  Line  R.  Co.,  2  Woods,  455  (Ck>NV.,  §§  1405-9). 

g  174W.  Foreelosaro  of  mortgage  on  land  ontslde  of  state.— When  a  bill  is  brought  in  the 
oircuit  court  to  foreclose  a  railroad  mortgage,  covering  land  partly  in  the  state  and  jarisdiction 
of  the  court  and  partly  outside,  if  the  court  has  jurisdiction  of  the  parties  before  it  as  defend- 
ants, and  can  through  them  enforce  its  decree  on  the  land  outside  its  jurisdiction,  it  will 
make  a  decree,  although  it  may  not  be  able  to  enforce  its  decree  against  the  land  itself.  Mul- 
ler  v.  Dows,  4  Otto,  448  (Ck>RP.,  gg  1574-79). 

§  1710.  Trespass  upon  realty  oat  of  the  Jurisdiction.—  When  a  suit  is  brought  in  a  federal 
court  for  trespass,  if  the  trespass  is  to  the  realty  and  the  realty  lies  outside  the  jurisdiction  of 
the  court,  it  cannot  take  cognisance  of  the  case.  If  the  trespass  is  not  to  the  realty,  the 
action  is  transitory  and  the  court  will  take  cognizance  of  the  case.  M'Kenna  v,  Fisk,  1  How., 
246.    See  AcmoNS,  g  81. 

g  1711.  Coiiilmiation  of  grant  In  another  state. — The  federal  court  of  o  ne  state  has  not 
jurisdiction  to  confirm  a  grant  lying  chiefly  in  another  state.  Callender  v.  United  States,* 
Hemp.,  884. 

§1712.  Suit  alTecting  land  in  two  coanties.^  Where  a  suit  is  brought  a£Fecting  land  in 
two  counties,  if  the  suit  is  brought  in  one  of  the  counties,  this  gives  the  courts  jurisdiction 
over  both.    Nelson  v.  Mood,  3  McL.,  821. 

§  1718.  Alfattirg  a  Mississlmil  rtrer  bridge  as  a  niiieainee.— Where  a  bridge  was  built 
aovose  the  Mississipipi  river,  and  suit  was  brought  to  abate  it  as  a  nuisance,  in  the  United 
States  district  court  for  the  district  of  Iowa,  it  was  held  that  as  only  one-half  of  the  obstruc- 
tion was  within  the  district  of  the  court  the  court  had  no  jurisdiction  to  abate  it.  Mississippi 
&  Missouri  R.  C6.  r.  Ward,  2  Black,  498. 

§  1714.  The  Mt  of  Vebrvary  10, 1865,  ilrMiog  (Hilo  into  Jndioial  districts,  proTideo  that 
suits  not  of  a  local  nature  shall  be  brought  in  the  district  where  defendant  resides,  or  if  there 
are  two,  where  either  resides.  A  defendant  within  the  meaning  of  this  act  is  *'  one  who  is  a 
real  and  not  merely  a  nominal  party  to  the  suit,  and  who  has  either  directly  or  indirectly  an 
interest  adverse  to  the  claim  of  the  plaintiff,  and  may  be  in  some  way  affected  by  the  judg- 
ment or  decree  to  be  entered."    3ackett*s  Harbor  Bank  v.  Barry,*  1  Bond,  154. 

g  131&  Process  lato  other  dislrlets*— The  oircuit  ox  district  court  of  one  district  has  mo 
authority  to  issue  its  process  into  any  other  district,  to  compel  the  appearance  of  a  person  re- 
siding or  found  within  the  latter  district  before  the  court  from  which  the  process  issued,  or  to 
stand  committed  for  an  alleged  contempt  of  court.    Ex  parte  Graham,  8  Wash.,  458. 

§  1716b  Suit  to  rs^eom  land  fjpoat  ttorlgago.-^  On  a  bill  in  oquity  to  redeem  certain  lands 
in  West  Virginia  from  a  mortgage,  it  was  held  that  it  was  no  objection  to  the  jurisdiction  of 
the  court  that  the  lands  in  question  lay  beyond  its  district,  as  the  suit  was  in  personam 
against  the  mortgagee  and  must  be  brought  where  jurisdiction  of  his  person  could  be  ob- 
tained.   Kanawha  Coal  Co.  v,  Kanawha  &  Ohio  Coal  Co.,  7  Blatch.,  891. 

§  1717.  Mill  in  6«e  state  sappllod  by  water  flromi  another.—  When  a  mill  situated  in  one 
state  is  supplied  by  water  which  is  wrongfully  diverted  by  the  defendant  in  another  state, 
the  federal  court  in  this  latter  state  may  have  jurisdiction  to  grant  an  injunction  in  the  case. 
Stillman  v.  White  Eock  Manuf.  Co.,  8  Woodb.  &  M.,  543. 

§  171S.  Canal  in  one  state  injaring  land  In  another.— If  a  canal  in  New  Jersey  inflicts 
consequential  damages  upon  a  pieoe  of  land  in  Pennsylyania,  the  owner  of  the  land  may  sus- 
tain an  action  in  the  federal  circuit  court  in  New  Jersey,  against  the  owner  of  the  caaal,  a 
corporation  chartered  in  New  Jersey.  Bundle  v.  Delaware  &  R.  Canal  Co.,  1  Wall.  Jr.,  288. 
See  Actions,  §§  24-83. 
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VI.  Jurisdiction  of  the  Disteict  Ck)URT. 

[Jurisdiction  in  Admiralty,  see  Uabxiocb  Lait.] 

Summary  —  ^cf  of  district  court  having  circuit  court  powers,  %  V719.^  Penalties  and  forfeU- 
ures,  §  1120.-^  Suits  by  officers  of  the  United  States;  reoHverSf  %  1721.-^  Power  to  eonftrm 
titles  under  act  of  18U,  §  1723. 

§  1719.  Where  a  district  court,  which  had  also  circuit  court  powers,  rendered  judgmeut  in 
«  suit  by  the  postmaster-general  of  the  United  States,  a  case  within  the  jurisdiction  of  both 
district  and  circuit  courts,  it  was  held  that  the  act  was  that  of  a  district  court,  and  no  writ  of 
error  would  lie  from  the  supreme  court,  as  the  granting  by  congress  of  circuit  court  powers 
added  nothing  to  the  jurisdiction  in  this  case.    Southwick  v,  Postmaster-General,  §  1728. 

§  1 720.  The  district  courts  have  exclusive  jurisdiction  in  suits  to  recover  penalties  and  for- 
feitures under  the  customs  laws,  and  the  act  of  March  8,  1875,  does  not  confer  jurisdiction  in 
these  suits  upon  the  circuit  court,  though  in  terms  covering  them.  United  States  v.  Moonej, 
§1724. 

§  1721.  Under  Revised  Statutes,  section  568,  the  district  court  has  jurisdiction  of  suits 
brought  by  an  officer  of  the  United  States.  A  receiver  of  a  national  bank  is  such  an  officer, 
and  may  sue  in  that  court  without  regard  to  the  citizenship  of  the  parties.  Frelinghuyaon  tn 
Baldwin,  §  1725. 

g  1722.  The  acts  of  May  26,  1824,  and  June  17,  1844,  give  to  the  district  courts  jurisdiction 
to  confirm  equitable  or  inchoate  titles  to  land,  which  are  derived  from  foreign  powers  and 
which  the  United  States  ought  to  confirm ;  but  do  not  extend  the  jurisdiction  to  the  deteiw 
mination  of  the  validity  of  such  titles  as  depending  upon  mere  legal  questions  within  the 
cognizance  of  any  ordinary  court  of  law.    United  States  v.  McCullagh,  §  1726.1 

[NoTEa— See  g§  1727-1766.] 

SOUTHWICK  V.  POSTMASTEIWJENERAL. 
(2  Peters,  44l^44&    1829.) 

Opinion  by  Mabshall,  C.  J. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  a  writ  of  error  to  a  jadg- 
ment  rendered  in  the  ooart  of  the  United  States  for  the  seventh  circuit  and 
southern  district  of  New  York,  in  favor  of  the  postmaster-general.  The  foun- 
dation of  the  motion  is,  that  this  court  has  no  jurisdiction  of  the  cause.  The 
original  judgment  was  rendered  in  the  court  for  the  northern  district  of  New 
York,  on  which  congress  had  conferred  jurisdiction  as  a  circuit  court  alsa 
That  judgment  was  removed  into  the  circuit  court  sitting  in  the  southern  dis- 
trict, by  writ  of  error,  and  was  affirmed  in  that  court.  In  May,  1826  (4  Stats, 
at  Large,  192),  congress  enacted  '^  that  appeals  and  writs  of  error  shall  lie  from 
decisions  in  the  district  court  for  the  northern  district  of  New  York,  when  ex- 
ercising the  powers  of  a  circuit  court;  and  from  decisions  which  may  be  made 
by  the  circuit  court  for  the  southern  district  of  said  state,  in  causes  heretofore 
removed  to  said  circuit  court  from  the  said  district  court  sitting  as  a  circuit 
court,  to  the  supreme  court  of  the  United  States,  in  the  same  manner  as  from 
circuit  courts."  The  doubt  respecting  the  jurisdiction  of  the  court  is  produced 
by  this  act. 

By  the  judicial  act  (id.,  73)  the  district  courts  have  cognizance,  concurrent 
with  the  circuit  court,  of  all  cases  where  the  United  States  sue.  By  the  act  of 
the  3d  of  March,  1815  (3  id.,  235),  it  is  enacted  that  the  district  courts  of  the 
United  States  shall  have  cognizance,  concurrent,  etc.,  of  all  suits  at  common 
law  where  the  United  States,  or  any  officer  thereof  under  the  authority  of  any 
act  of  congress,  shall  sue,  etc.  This  act  gave  the  district  court  jurisdiction  of 
all  suits  brought  by  the  postmaster-general.  It  has  been  construed  by  this 
court  to  give  the  circuit  courts  cognizance  of  the  same  causes. 
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§  1723.  Where  a  distrust  oourty  having  also  the  pmoera  of  a  circuit  courts 
renders  judgment  in  an  action  of  which  both  have  concurrent  jurisdiction^  it  acts 
as  a  district  courts  and  a  writ  of  error  will  not  lie  from  tlie  supreme  court 

The  district  courts  which  exercise  circait  court  jurisdiction  do  not  distinguish 
in  their  proceedings  whether  they  sit  as  a  circuit  or  a  district  court.  That  is 
determined  by  the  subject-matter  of  their  judgments.  Their  records  are  all 
kept  as  the  records  of  a  district  court.  If  the  court  for  the  northern  district 
of  New  York  sat  as  a  circuit  court  when  the  original  judgment  was  rendered 
against  the  plaintiff  in  error,  this  court  can  take  jurisdiction  of  the  judgment 
affirming  it,  which  was  rendered  in  the  circuit  court;  if  the  original  judgment 
was  rendered  by  a  district  court,  no  writ  of  error  lies  to  the  judgment  of  affirm- 
ance pronounced  in  the  circuit  court.  Had  the  court  for  the  northern  district 
of  Kew  York  possessed  no  circuit  court  powers,  it  could  still  have  taken  cog- 
nizance of  this  cause.  By  conferring  on  it  the  powers  of  a  circuit  court  con- 
gress has  added  nothing  to  its  jurisdiction  in  this  case.  In  taking  cognizance 
of  it,  a  district  court  has  exercised  the  ordinary  jurisdiction  assigned  to  that 
class  of  courts.  No  extraordinary  powers  were  brought  into  operation.  We 
cannot  say  that  a  district  court,  performing  the  appropriate  duty  of  a  district 
court,  is  sitting  as  a  circuit  court,  because  it  possesses  the  powers  of  a  circuit 
court  also. 

The  writ  of  error  must  be  dismissed,  this  court  having  no  jurisdiction  in  the 
case. 

UNITED  STATES  r.  MOONEY. 

(Circuit  Court  for  Massachusetts:  11  Federal  Reporter,  47^-478.    1882.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  Action  at  law  by  the  United  States  to  recover  $20,000 
penalties  alleged  to  have  been  incurred  by  the  defendant  in  an  importation  of 
goods  from  Canada  by  means  of  false  invoices.  The  defendant  moves  to  dis- 
miss the  suit  for  want  of  jurisdiction  in  the  circuit  court  to  entertain  it.  The 
government  relies  on  the  statute  of  March  3,  1875,  chapter  187,  section  1  (18 
St.,  470),  ^Hhat  the  circuit  courts  of  the  United  States  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  and  arising  under  the  constitution 
or  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be  made,  under 
their  authority,  or  in  which  the  United  States  are  plaintiffs  or  petitioners,  or 
in  which  there  shall  be  a  controversy  between  citizens  of  different  states,"  etc. 

§  1724.  The  district  courts  have  exclusive  jurisdiction  in  suits  for  penalties 
tmd  forfeitures^  and  the  a^  of  March  5,  1876^  does  not  confer  this  jurisdiction 
upon  the  circuit  courts. 

This  langiiage,  in  its  terms,  includes  this  case,  because  the  suit  is  of  a  civil 
nature  at  common  law,  and  the  United  States  are  the  plaintiffs;  nevertheless, 
I  am  of  the  opinion  that  the  circuit  court  has  no  jurisdiction  of  it.  Down  to 
1875  it  is  admitted  that  the  district  courts  had  exclusive  cognizance  of  all  suits 
for  penalties  and  forfeitures  under  the  customs  laws.  The  judiciary  act  of  1789, 
section  11  (1  St.,  78),  is,  in  its  language  and  its  intent,  substantially  like  section 
1  of  the  act  of  1875.  The  latter  enlarges  the  scope  of  the  former  in  some  par- 
ticulars, but  not  in  its  general  purport.  The  judiciary  act  was  comprehensive 
enough  to  include  actions  for  penalties  in  which  the  United  States  were  plaint- 
iffs; yet  it  did  not  include  them.    That  statute,  in  its  ninth  section,  gave  to 
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the  district  courts  exclasive  cognizance  of  all  snits  for  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States  (1  St.,  77),  and  this  modified  the 
scope  of  the  eleventh  section.  The  Oassius,  2  DalL,  865 ;  Evans  v,  BoUen,  4 
Dall.,  342.  Since  that  time  the  circuit  courts  have  received  concurrent  juris- 
diction with  the  district  courts  of  many  suits  of  a  similar  nature  under  the 
laws  for  the  collection  of  internal  revenue,  to  secure  civil  rights,  to  prohibit 
the  slave  trade,  and  many  others;  and,  under  the  shipping  act,  it  has  exclusive 
cognizance  of  some  cases  which  would  seem  to  belong  more  properly  to  the 
district  courts;  but  it  has  not,  in  so  many  words,  been  invested  with  jurisdic- 
tion of  suits  for  penalties  and  forfeitures  under  the  customs  laws.  The  question 
is  whether  this  is  intended  to  be  included  in  the  grant  of  1875. 

The  Revised  Statutes  of  1874,  section  629,  has  twenty  distinct  paragraphs 
re-enacting  the  laws  which  granted  original  jurisdiction  to  the  circuit  courts^ 
of  which  the  first  three  represent  section  11  of  the  original  judiciary  act,  con- 
cerning civil  suits  between  citizens  of  difFerent  states,  or  aliens  and  citizens,  or 
where  the  United  l^tes  are  plaintiffs;  the  amount  in  dispute  being,  in  all 
cases,  more  thpn  $500.  Then  follows :  (4)  All  suits  at  law  or  in  equity,  arising 
under  any  act  providing  for  revenue  from  imports  or  tonnage,  except  civil 
causes  of  admiralty  jurisdiction,  seizures,  and  suits  for  penalties  and  forfeitures. 
This  is  another  mode  of  saying  that  the  jurisdiction  of  suits  for  penalties  and 
forfeitures  remains  exclusively  vested  in  the  district  courts  as  before.  In  the 
succeeding  clauses  the  jurisdiction  given  by  a  great  variety  of  statutes  is 
carefully  restated  and  re-enaoted. 

If  the  statute  of  1875  were  intended  to  cover  the  whole  ground  of  jurisdic- 
tion, and  thus  to  repeal,  by  implication,  all  former  laws,  and  blot  out  these 
numerous  clauses  of  the  Revised  Statutes,  it  would  diminish  considerably  the 
province  of  the  cinsuit  courts,  while  it  would  enlarge  very  much  that  of  the 
state  courts.  It  would  limit  the  circuit  courts  by  confining  them,  in  suits  npon 
patents,  copyrights,  and  a  great  variety  of  other  cases  arising  under  the  laws 
of  the  United  States,  to  those  in  which  the  matter  in  dispute  exceeds  $500. 
Such  a  construction,  says  McCrary,  C.  J.,  would  be  disastrous.  Third  Nat. 
Bank  of  St.  Loms  v.  Harrison,  8  Fed.  R.,  721-2.  It  would  enlarge  the  powers 
of  the  state  courts  by  giving  them  concurrent  cognizance  of  all  such  saits 
,  where  the  amount  exceeds  $500;  for  a  recognition  of  concurrent  jurisdiction 
is  a  grant  of  it,  though  it  may  not  have  existed  before.  Postnia8ter<^toneral 
V.  Early,  12  Wheat.,  136.  I  do  not  mean  that  congress  can  confer  jurisdiction 
directly  upon  the  state  courts,  but  if  congress  creates  rights  betweeo  party  and 
party,  the  state  courts,  by  the  necessity  of  their  organization,  are  bound  to 
enforce  them,  unless  prohibited. 

From  these  considerations  I  infer  that  the  broad  language  of  the  first  section 
of  the  act  of  1875  was  intended  to  apply  to  those  ordinary  suits  to  whioh  sim- 
ilar words  in  section  11  of  the  act  of  1789,  and  in  clauses  1,  2  and  3  of  section 
629,  R.  S.,  by  their  connection  and  context,  were  necessarily  confined,  and  was 
not  designed  to  affect,  either  affirmatively  or  negatively,  the  exclusive  juris* 
diction  of  the  circuit  courts  under  the  various  statutes  to  which  I  have  alluded, 
nor  their  concurrent  jurisdiction  with  the  district  courts  under  other  statutes^ 
nor  the  exclusive  jurisdiction  of  the  district  courts  of  suits  for  penalties  and 
forfeitures  under  the  customs  laws. 

In  short,  the  argument  is  that  section  11  of  the  act  of  1789,  and  its  repro- 
duction in  the  Revised  Statutes,  included  within  itself  the  exception  of  cases 
not  otherwise  provided  for  by  more  special  and  definite  provisions;  and  Uiat 
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the  act  of  1875  carries  a  similar  limitation,  being  intended  simply  to  enlarge 
that  part  of  the  jurisdiction  conferred  by  section  11,  applying  it  to  more  cases, 
but  to  cases  of  a  similar  character.  The  restricted  meaning  attached  to  the 
general  words  by  the  usage  of  eighty-six  years  is  presumed  to  continue.  Mo- 
tion to  dismiss  granted. 

FREUNGHUYSEN  v.  BALDWIN. 

(District  Court  for  New  Jersey:  12  Federal  Reporter,  895-^98.    1882.) 

Opinion  by  Nixon,  D.  J. 

Statement  of  Facts. —  This  case  arises  upon  demurrer  to  a  plea.  Frederick 
Frelinghuysen,  the  receiver  of  the  Mechanics'  National  Bank  of  Newark,  has 
brought  suit  against  Oscar  L.  Baldwin,  the  late  cashier,  and  his  sureties  upon 
their  bond  to  the  corporation  conditioned  for  the  faithful  discharge  of  his 
duties  as  cashier.  The  plea  demurred  to  avers  that  all  the  parties  to  the  bond 
are  citizens  of  the  state  of  New  Jersey,  and  that  the  court  has  no  jurisdiction 
in  such  a  case.  By  the  provisions  of  the  national  banking  act  the  comptroller 
of  the  currency  is  authorized,  with  the  concurrence  of  the  secretary  of  the 
treasury,  under  certain  circumstanoes  not  necessary  to  be  here  stated,  to  appoint 
a  receiver  to  wind  up  the  affairs  of  the  association.  Section  5191  of  the  Be- 
vised  Statutes.  Such  receiver,  after  giving  the  bond  and  security  required  by  the 
comptroller,  takes  possession  of  the  books,  records  and  assets  of  every  descrip- 
tion of  the  association;  collects  all  debts,  dues  and  claims  belonging  to  it;  and, 
under  the  direction  of  a  court  of  competent  jurisdiction,  may  sell  or  compound 
all  bad  or  doubtful  debts,  and  dispose  of  all  the  real  and  personal  property ; 
and,  when  necessary  to  pay  the  debts  of  the  association,  may  enforce  the  indi- 
vidual liability  of  the  stockholders.  His  duties  are  to  convert  all  the  assets 
into  money,  and  to  pay  the  same  to  the  treasurer  of  the  United  States,  subject 
to  the  order  of  the  comptroller,  and  to  make  report  to  that  officer  of  all  his 
IMToceedings.  Section  5234.  He  is  thus  the  agent  of  the  United  States  for  the 
performance  of  specified  duties,  and,  by  section  380  of  the  Bevised  Statutes,  all 
his  suits  should  be  conducted  by  the  district  attorney  of  the  United  States  for 
the  district  in  which  they  are  pending. 

§  1 725.  The  receiver  of  a  national  bank  is  an  officer  of  the  United  States,  and 
as  such  is  entitled  to  sue  in  a  district  court.    Authorities  reviewed. 

The  discharge  of  these  duties  necessarily  implies  the  right  of  appealing  to 
some  court  for  aid ;  and  the  question  raised  by  the  demurrer  is  whether  he  may 
go  in  his  own  name  into  the  district  or  circuit  court  of  the  United  States  for 
the  collection  of  the  debts  or  claims  of  the  association.  The  fourth  subdivision 
of  section  563  of  the  Bevised  Statutes  confers  upon  the  district  courts  jurisdic- 
tion of  all  suits  at  common  law  brought  by  the  United  States,  or  by  any  officer 
thereof  authorized  by  a  law  of  congress  to  sue.  This  is  a  substantial  re-enact- 
ment of  the  fourth  section  of  the  act  of  March  3, 1815.  The  present  suit  is  one 
at  common  law,  instituted  by  a  receiver,  who  is  authorized  by  law  to  sue.  He 
is  clearly  within  the  statute  if  he  is,  in  any  proper  sense,  an  officer  of  the  gov- 
ernment. Beceivers  are  always  regarded  as  officers  of  some  sort.  When  ap- 
pointed by  a  court  they  are  the  officers  of  the  court.  When  appointed  by  law- 
ful authority  to  do  the  work  which  congress  charged  the  government  to 
perform,  why  should  they  not  be  considered  officers  of  the  government?  The 
second  subdivision  of  the  second  section  of  the  second  article  of  the  constitu- 
tion of  the  United  States  has  reference  to  the  appointment  of  officers  of  the 
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United  States,  and  the  last  olause  authorizes  congress,  by  lavr,  to  vest  the 
appointment  of  such  inferior  ofBicers  as  they  think  proper  in  the  president 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments.  The  secretary  of 
the  treasury  is  the  head  of  the  treasury  department.  Section  233.  By  section 
324  the  comptroller  of  the  currency  is  the  chief  officer  of  a  bureau  of  the  treas- 
ury department,  charged  with  the  execution  of  all  laws  passed  by  congress 
relating  to  the  issue  and  regulation  of  a  national  currency,  secured  by  United 
States  bonds.  This  officer,  in  cases  of  the  insolvency  of  the  association,  appoints 
a  receiver,  through  whose  instrumentality  the  assets  are  turned  into  the  treas- 
ury of  the  United  States;  but  the  comptroller  performs  this,  as  well  as  all  other 
duties,  under  the  general  direction  of  the  secretary  of  the  treasury. 

It  is  difficult  to  perceive  on  principle  why  appointments  thus  made  are  not 
appointments  by  the  head  of  a  department  of  the  government,  and  why  per- 
sons thus  designated  and  charged  with  the  performance  of  such  duties  should 
not  be  regarded  as  officers  of  the  United  States.  The  decisions  of  the  supreme 
court,  under  analogous  statutes,  passed  years  before  the  one  under  considera- 
tion was  enacted,  afford  us  material  aid  in  determining  the  question. 

By  the  twenty-first  section  of  the  act  of  March  2,  1799  (section  2621  of  the 
Eevised  Statutes),  the  collectors  of  customs  are  authorized,  with  the  approba- 
tion of  the  secretary  of  the  treasury,  to  employ  proper  persons  as  '^  weighers, 
gangers,  measurers  and  inspectors,"  and  the  courts  have  uniformly  held  that 
the  congress,  by  such  an  enactment,  was  exercising  its  constitutional  power  of 
vesting  by  law  in  the  head  of  a  department  the  appointment  of  officers  of  the 
government.  United  States  v.  Sears,  1  Gall,  221;  United  States  v,  Bachelder, 
2  Gall.,  15;  Sanford  v.  Boyd,  2  Or.  0.  C,  78;  United  States  v.  Barton,  Qilp., 
439.  Again,  by  the  sub-treasury  act  of  August  6,  1846,  congress  empowered 
the  president  to  nominate  and  appoint  four  assistant  treasurers  of  the  United 
States,  one  of  whom  was  to  be  located  at  the  city  of  Boston,  in  the  state  of 
Massachusetts.  By  the  general  appropriation  act  of  July  23,  1866,  such  assist- 
ant treasurer  was  authorized  to  appoint,  with  the  approbation  of  the  secretary 
of  the  treasury,  certain  clerks  in  the  office  for  the  safe-keeping,  transferririg 
and  disbursing  the  public  moneys.  It  was  held  by  the  supreme  court  in  United 
States  V.  Hartwell,  6  Wall.,  385  (Crimes,  §§  885-41),  that  such  clerks  were 
officers  of  the  United  States,  and  were  subject  to  all  the  penalties  prescribed 
by  the  law  against  officers  for  the  loaning  to  third  persons  any  portion  of  the 
public  moneys  intrusted  to  them  for  safe-keeping.  But  in  the  present  case  we 
are  not  left  to  the  analogies  of  other  acts.  It  has  been  expressly  decided,  in 
every  instance  where  the  question  has  been  raised  and  discussed,  that  receivers 
appointed  under  the  national  banking  act  are  officers  of  the  government,  and 
as  such  are  entitled  under  the  specific  provisions  of  law  to  sue.  Thus  in  Piatt 
V.  Beach,  2  Ben.,  303,  after  full  argument  and  due  deliberation.  Judge  Benedict^ 
of  the  eastern  district  of  New  York,  came  to  the  conclusion  that  the  receiver 
was  an  officer  of  the  United  States,  and  hence  was  competent  to  maintain 
actions  at  common  law  in  the  federal  courts  for  the  collection  of  claims  due  to 
the  association  at  the  date  of  his  appointment.  He  has  been  followed  by  Judge 
Blatchford,  in  the  southern  district,  in  the  case  of  Stanton  v.  Wilkeson,  8  Ben., 
357  (Banks,  Nat.,  §§  34-39). 

In  Kennedy  v.  Gibson,  8  Wall.,  498  (Banks,  Nat.,  §§  6-12),  the  plaintiff  re- 
sided in  New  York,  and  was  the  receiver  of  the  Merchants'  National  Bank  of 
Washington,  and  brought  his  suit  against  certain  stockholders  in  the  circuit 
court  of  the  United  States  for  the  district  of  Maryland.    It  is  conceded  that  the 
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case  turned  npon  other  matters,  and  that  the,  question  involved  here  was  not 
necessarily  before  the  court  in  that  case.  But  Mr.  Justice  Swayne,  speaking 
for  the  whole  court,  in  the  conclusion  of  the  opinion  says:  "The  fifty-ninth 
section  directs  that  ^all  suits  and  proceedings  arising  out  of  the  provisions  of 
this  act,  in  which  the  United  States  or  its  officers  or  agents  shall  be  parties, 
shall  be  conducted  by  the  district  attorneys  of  the  several  districts,  under  the 
direction  and  supervision  of  the  solicitor  of  the  treasury.'  Considering  this 
section  in  connection  with  the  succeeding  section,  the  implication  is  clear  that 
receivers  also  may  sue  in  the  courts  of  the  United  States  by  virtue  of  the  act, 
wUhtmt  reference  to  the  locality  of  their  personal  citizenship.^^ 

Two  years  afterwards  the  late  Justice  Clifford,  in  delivering  the  opinion  of 
the  same  court  in  The  Bank  of  Bethel  v.  Pahquioque  Bank,  14  Wall.,  401 
(Banks,  Nat.,  §§  252-256),  took  occasion,  as  it  would  seem  unnecessarily,  to  go 
out  of  his  way  to  allude  to  and  reiterate  the  correctness  of  the  rule  thus  stated. 
The  demurrer  to  the  plea  is  sustained,  with  costs.  The  defendants  have  leave 
to  plead  within  twenty  days.  ^ 

UNITED  STATES  v,  McCULLAGH. 
(18  Howard,  216,  217.    1861.) 

Opinion  by  Tanet,  0.  J. 

Statement  of  Facts. —  This  case  arises  on  a  petition  filed  by  the  appellees  in 
the  district  court  for  the  eastern  district  of  Louisiana,  praying  that  their  title 
to  a  certain  tract  of  land  containing  one  thousand  acres,  situated  on  the  Mis- 
sissippi river,  to  the  westward  of  Baton  Bouge,  may  be  declared  valid  and  con- 
firmed. They  claim  title  under  Alexander  McCullagh,  Sen.,  who  obtained  a 
grant  from  the  British  authorities  while  they  were  in  possession  of  the  country 
and  before  it  was  ceded  to  Spain.  The  grant  was  made  on  certain  con- 
ditions therein  specified,  which  it  is  not  necessary  to  state,  as  the  court  is  of 
opinion  that  the  district  court  had  no  jurisdiction  in  the  questions  upon  which 
the  validity  or  invalidity  of  the  title  claimed  by  the  appellees  against  the 
United  States  depends. 

§  1726.  The  acts  of  ISS4,  and  1844  confer  upon  the  district  courts  jurisdiction 
to  confirm  equitable  and  inchoate  land  titles^  hut  not  to  decide  legal  questions 
arising  upon  tlum. 

The  proceeding  is  under  the  act  of  June  17, 1844,  and  this  court  have  always 
held  that  under  that  act  the  district  court  has  jurisdiction  in  those  cases  only 
where  the  title  set  up  by  the  petitioner  is  equitable  and  inchoate;  and  where 
there  is  no  grant  purporting  to  convey  a  legal  title  as  contradistinguished  from 
an  equitable  one.  It  is  true  that  the  cases  heretofore  decided  have  arisen  under 
titles  derived  from  the  Trench  or  Spanish  authorities  while  they  respectively 
held  the  territory  and  exercised  dominion  over  it.  And  this  is  the  first  case 
that  has  come  before  the  court  in  which  the  title  sought  to  be  confirmed  is 
derived  from  the  government  of  Great  Britain.  But  as  respects  the  jurisdic- 
tion of  the  district  court,  claims  of  this  description  are  placed  by  the  act  of 
1844  on  the  same  footing  with  those  which  are  derived  from  France  or  Spain. 
The  jurisdiction  conferred  in  either  case  is  that  of  a  court  of  equity  only;  and 
the  titles  which  the  court  is  authorized  to  confirm  are  inchoate  and  imperfect 
ones,  which,  upon  principles  of  equity,  the  government  of  the  United  States 
are  bound  to  confirm  and  make  perfect. 

In  this  case,  all  of  the  questions  upon  which  the  title  of  the  appellees  Ap* 
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pend  are  strictly  legal  question^  to  be  decided  in  a  court  of  la\T,  in  a  suit  at 
law'.  They  are  not,  therefore,  within  the  equity  jurisdiction  given  by  the  acts 
of  1824  and  1844.  There  are  no  equitable  considerations  involved  in  the  con- 
troversy; and  the  validity  or  invalidity  of  this  claim  can  be  tried  and  deter- 
mined in  any  court  having  competent  jurisdiction  to  try  and  decide  a  disputed 
title  to  laud  between  individual  claimants.  There  was  no  necessity,  therefore, 
for  any  special  jurisdiction  to  try  them,  and  on  that  account  they  were  not 
embraced  in  the  acts  of  congress  above  mentioned.  It  appears,  in  this  case, 
that  the  district  judge  had  an  interest  in  the  land  in  question,  and  the  cause 
was  certified  to  the  circuit  court  for  the  eastern  district  of  Louisiana,  under  the 
act  of  March  3,  1821  (3  Stats,  at  Large,  643),  and  the  decree  affirming  this  title 
was  passed  by  the  circuit  court.  This  decree  must  be  reversed,  and  a  mandate 
issued  to  the  circuit  court  to  dismiss  the  petition  without  prejudice  to  the  rights 
of  the  United  States  or  the  appellees. 


g  1727.  Must  appear  on  the  reeord.— The  jurisdiction  of  the  district  couri;,  this  conrt 
being  one  of  limited  jurisdiction,  muBt  always  appear  on  the  record.  The  Confiscation  Cases* 
20  Wall,  107. 

§  1728.  Herrice—  Appearance.—  The  jurisdiction  of  the  district  court  is  acquired  only  by 
service  of  process  or  by  the  voluntary  appearance  of  the  parties.  Where  absent  defendants 
decline  to  appear  and  have  not  been  duly  served,  the  complaint  a^nst  them  will  be  dismissed 
on  motion.    Herndon  v.  Ridgway,*  17  How.,  424. 

^  1739.  Consals. — A  district  court  of  the  United  States  may  take  jurisdiction  of  an  action 
by  a  foreigner  against  a  consul  resident  within  the  district  of  the  court,  for  fees  illegally  ex- 
acted.   Lorway  v,  Lousada,  1  Low.,  78;  1  Am.  L.  Rev.,  93  (Consuls,  §g  80-^). 

§  1 780.  The  jurisdiction  oonf erred  by  the  judiciary  act  upon  the  district  court  in  suits 
against  consuls  is  exclusive  of  the  jurisdiction  of  state  courts,  and  a  judgment  rendered 
against  a  consul  in  a  state  court  will  be  reversed  in  the  district  court,  whether  or  not  it  ap- 
pears by  the  record  that  the  question  was  raised  below.    Davis  v,  Packard,*  7  Pet.,  27S. 

e;  1781«  Habeas  corpus  ander  act  of  March  8, 1888.— Certain  deputy  and  assistant  mar- 
shals were  arrested  and  confined  under  a  warrant  from  a  justice  of  the  peace  for  acts  done 
while  attempting  to  arrest  certain  persons  for  aiding  the  escape  of  a  fugitive  slave,  under  a 
warrant  from  a  United  States  commissioner.  On  habeas  corpus  under  the  act  of  congress  of 
March  2,  1888,  it  was  held  that  the  court  had  jurisdiction  under  the  act  to  determine  the  jus- 
tice of  their  arrest,  although  it  was  under  due  process  of  another  court ;  and  that  the  prison- 
ers should  be  discharged.  Ex  parte  Sififord,*  5  Am.  L.  Beg.,  659.  Any  judge  of  the  supreme 
or  district  court  of  the  United  States  has  authority,  under  the  act  of  congress  of  Bfarch  8; 
1883,  chapter  57,  to  grant  a  writ  of  habeas  corpus  in  all  cases  where  a  person  or  persons  are 
confined  for  any  act  done  or  omitted  under  any  law  of  the  United  States,  or  any  order,  proc- 
ess or  decree  of  any  judge  or  court  thereof ;  and  the  court  to  which  it  is  returnable  has  au- 
thority to  discharge  the  prisoner  if  the  confinement  is  illegal  So  held  where  three  deputy 
marshals  were  arrested  for  assaulting  a  runaway  slave,  in  an  attempt  to  seize  him  under  a 
proper  warrant.    Ex  parte  Jenkins,*  2  Am.  L.  Reg.,  144 

g  1783.  The  relator,  while  aiding  the  United  States  marshal  to  arrest  a  fugitive  slave,  was 
arrested  under  a  warrant  issued  by  a  mayor.  On  habeas  carpus  issued  by  a  judge  of  the 
district  court  it  was  held  that  the  r^tor  was  a  person  within  the  act  of  congress  of  March  2, 
1883 ;  that  the  court  had  implied  power,  from  the  authority  given  to  issue  the  writ,  to  detei^ 
mine  the  matter  upon  its  return;  and  that  the  relator  should  be  discharged.  United  States  v. 
Morris  ♦  2  Am.  U  Reg.,  848. 

§  1788.  Habeas  corpus  to  state  court— Secretary  of  legation.— The  district  court  of  the 
United  States  has  no  authority  to  issue  a  writ  of  habeas  corptis  to  a  state  court  to  release 
from  imprisonment  a  foreign  secretary  of  legation  who  has  been  arrested  and  detained  by 
the  state  officials  oa  a  criminal  charge.    Ex  parte  Cabrera,  1  Wash.,  286b 

§  1784.  DIstrietof  Oregon  — Colambia  river.— The  jurisdiction  of  the  United  States  dis- 
trict court  in  Oregon  extends  over  the  whole  of  the  Columbia  river,  concurrently  with  the 
authority  of  the  state  courts.    The  Annie  M.  Small,  2  Saw.,  226. 

§  1785.  Equity  jurisdiction  in  Loaisiana.— The  district  court  of  the  United  States  in 
Louisiana  has  equity  jurisdiction  in  proper  cases,  although  the  distinction  between  law  and 
equity  does  not  exist  in  the  state  courts.     Livingston  v.  Story,  9  Pet.»  852, 

740 


JURISDICTION  OF  THE  DISTRICT  COURT.  §§1780-1752. 

§  1786.  Jnrisdictioii  of  land  claims  by  act  of  1824.— The  jurisdiction  giyen  the  district 
court  by  act  of  May  26,  1824,  is  merely  to  confirm  or  reject  claims  of  title  founded  on  grants 
from  foreign  powers,  and  does  not  enable  the  court  to  partition  a  claim  among  the  several 
claimants.    Putnam  v.  United  States,*  Hemp.,  8^;  Bullitt  v.  United  States,*  Hemp.,  883. 

g  1787.  Rerlslng  aetion  of  snrTeyor-generaL— The  federal  district  court  has  no  jurisdic- 
tion in  a  case  brought  to  reyise  the  action  of  the  surveyor-general  locating  the  boundaries  and 
measurements  of  a  Mexican  grant    United  States  r.  Sepulveda,  1  Wall.,  108. 

§1788.  Appeal  from  Galifomia  land  ooumissloners.— The  appeal  given  by  the  twelfth  sec- 
tion of  act  of  congress  (31st  August,  1852)  to  the  district  court  from  a  decision  of  the  California 
land  commissioners  is  not  in  effect  an  appeal,  but  an  institution  of  judicial  proceedings  in  the 
district  court.    United  States  t;.  Ritchie,  17  How.,  525. 

§  1789.  French  gnuits  in  Lonlalana. —  A  perfect  title  to  land,  under  grants  perfected  be- 
fore the  cession  of  Louisiana  to  the  United  States,  is  not  cognizable  by  the  United  States  d&»- 
trict  court,  under  acts  of  congress  of  1834  and  1844,  relating  to  those  grants.  United  States 
V,  Ducros,  15  How.,  80. 

g  1 740.  Plaee  of  seizure.—  In  cases  of  seizure  under  the  ninth  section  of  the  judiciary  act 
of  1789,  chapter  20,  the  district  court  of  the  district  where  the  seizure  is  made  haa  jurisdiction  of 
the  case,  not  the  court  of  the  district  where  the  offense  is  committed.  The  Merino,  9  Wheat., 
401. 

g  1741.  When  a  seizure  of  a  vessel  is  made  by  revenue  officers,  within  the  judicial  district 
of  a  United  States  district  court,  that  court  has  exclusive  jurisdiction  of  the  case.  If  the 
seizure  of  the  vessel  is  on  the  high  seas,  other  district  courts  have  jurisdiction.  If  the  vessel 
seized  is  abandoned,  no  court  has  jurisdiction  without  a  new  seizure ;  but  if,  by  stress  of 
weather,  the  vessel  is  allowed  to  sail  to  a  port  of  refuge,  navigated  by  her  own  crew  only,  on 
agreement  that  she  shall  be  there  redelivered  to  the  captor,  this  is  no  abandonment.  The 
Abby,  1  Mason,  862. 

g  1742.  The  district  court  of  the  United  States  deriyee  its  jurisdiction  in  revenue  matters 
from  the  act  and  place  of  seizure.  When  this  is  once  acquired,  no  subsequent  irregularity 
can  avoid  it.    The  Schooner  Bolina,  1  GalL,  60. 

g  1748.  If  a  seizure  for  forfeiture  is  made  within  the  judicial  district  of  a  United  States  dis- 
trict court,  the  court  of  that  district  has  exclusive  jurisdiction  of  the  casa  The  Little  Ann, 
1  Paine,  41. 

g  1744.  The  district  court  where  a  vessel  which  has  been  fitted  out  for  the  slave  trade  is 
found  and  seized  is  the  proper  court  to  take  cognizance  of  the  offense.  United  States  v.  Bark 
Reindeer,  2  Cliff.,  57. 

g  1745.  Seizures  under  import  law.— The  United  States  district  court  has  exclusive  origi- 
nal jurisdiction  of  seizures  under  the  import  law,  eta    Hall  v,  Warren,  2  McL.,  838. 

g  1748.  DistrlbntlOB  of  proceeds  of  forfeited  property.— The  federal  district  courts,  hav- 
ing jurisdiction  of  seizures  for  violation  of  the  revenue  laws,  have  also  jurisdiction  to  dis- 
tribute the  proceeds  of  the  sale  of  the  forfeited  property.    Robinson  v.  Hook,  4  Mason,  144. 

§  1747.  Litiel  to  enforoe  roTenne  duties.—  The  district  court  of  the  United  States  has  no 
jurisdiction  of  a  suit  by  libel  to  enforoe  by  forfeiture  the  payment  of  certain  revenue  duties. 
United  States  v,  850  Chests  of  Tea,  12  Wheat,  498. 

g  174S.  Libel  in  rem  wliere  res  is  found.-  A  libel  in  rem,  in  admiralty,  may  be  filed  in 
the  United  States  district  court  for  any  district  in  which  the  res  is  found,  irrespective  of  the 
place  where  the  wrongful  acts  were  committed  upon  which  the  libel  is  based.  The  Slavers 
(Reindeer),  2  Wall,  40a 

g  1748.  A  proeeediBg  in  rem  to  declare  forfBited  certain  stock  of  a  railroad  company 
must  be  brought  in  the  district  court  of  the  United  States  for  the  district  in  which  such  com- 
pany is  incorporated.  No  other  district  court  has  jurisdiction  of  the  suit.  United  States  v* 
1756  Shares  of  Stock,  5  Blatch.,  285. 

g  1750.  Admiralty  ease  between  aliens.— The  district  court  of  the  United  States  in  ad- 
miralty may  take  jurisdiction  of  a  case  between  two  aliens,  if  the  objection  is  not  raised  before 
the  hearing  of  the  case,  for  the  oourt  has  the  capacity  to  hear  such  a  cause,  and  the  per- 
sonal privilege  of  the  parties  should  be  asserted,  if  at  idl,  before  the  answer,  as  an  exception 
to  the  jurisdiction.    The  Bee,  1  Ware,  884. 

g  1751.  Mortgage  of  yessel. —  The  United  States  district  court  in  admiralty  has  no  juris- 
diction to  decree  the  possession  of  a  vessel  to  libelants  on  the  ground  that  they  are  a  majority 
of  co-tenants,  if  their  title  is  founded  in  a  mortgage.  The  Martha  Washington,  8  Ware, 
251. 

g  1 752.  Pilotage  fees  giren  by  state  law.— A  state  law  of  New  York  prescribed  that  the  serv- 
ices of  the  pilot  first  offering  them  to  inward  bound  vessels  in  certain  cases  must  be  accepted, 
or  he  might  claim  half  pilotage  fees.  Held,  that  upon  the  tender  of  such  services  the  law 
raised  an  implied  promise  to  pay  the  amount  specified  in  the  statute,  and  as  the  courts  of  ad- 
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miraltj  have  jurisdiction  of  all  maritime  contracts,  the  claim  might  be  enforced  in  the 
United  States  district  court  Heldy  also,  that  although  a  state  law  cannot  give  jurisdiction 
to  a  federal  court,  yet  a  state  law  may  create  rights  of  such  a  character  that  they  may  be 
enforced  in  federal  courts.    Ex  parte  McNiel,  18  Wall.,  242, 

§  175S.  Fugitive  law  of  1850.— An  indictment  under  the  fugitive  law  of  1850..  of  which 
the  district  court  has  jurisdiction  expressly  given,  and  of  which  the  circuit  court  has  no 
jurisdiction  under  the  act,  cannot  be  transmitted  from  the  district  to  the  circuit  court  under 
the  act  of  1846  (8th  August),  sections  2  and  8.  As  this  act  is  limited  to  criminal  cases,  it  can 
have  no  application  to  civil  actions  under  the  fugitive  act  for  the  penalty.  Campbell  «. 
Kirkpatrick,  6  MoL.,  176. 

§  1754.  Gonflscation  of  land  under  act  of  1862.— When  an  information  against  certain 
land  was  filed  in  the  United  States  district  court,  under  act  of  congress,  July  17,  1868  (the 
oonfiscation  act),  alleging  that  the  land  had  been  seized  by  the  marshal  in  compliance  with 
written  instructionB  from  the  attorney-general  to  the  district  attorney,  by  virtue  of  the  above 
act, 'and  a  default  was  made  in  the  case,  the  supreme  court  held  that,  the  default  admitting 
the  allegations,  the  record  showed  a  sufficient  seizure  of  the  land,  and  sufficient  order  of  the 
president  (through  his  agent,  the  attorney-general),  to  confer  jurisdiction  on  the  district  court 
under  the  act    The  Confiscation  Cases,  20  Wall.,  107. 

§  1755.  Removal  from  oircnit  to  district  court— A  district  court  of  the  United  States, 
though  by  act  of  congress  it  has  the  powers  of  a  circuit  court  within  its  district,  has  no  juris- 
diction of  cases  irregularly  brought  in  the  circuit  court  of  the  United  States,  and  removed  to 
the  district  court.    Kerrison  v.  Stewart,  1  Hughes,  69. 

g  1756.  Ei^oining  process  of  state  court— The  district  court  of  the  United  States  has  no 
authority  to  issue  an  injunction  to  stay  the  process  of  state  courts.  Ex  parte  Dudley,*  1 
Penn.  L.  J.,  819. 

§  1757.  Suit  by  postmaster-general  on  official  bond.—  The  United  States  district  court  has 
jurisdiction  of  a  suit  brought  in  the  name  of  the  postmaster-general  to  recover  a  balance  due 
on  a  postmaster's  official  bond.  It  is  a  suit  by  an  officer  of  the  United  States,  suing  under 
the  authority  of  an  act  of  congress.  Acts  of  March,  1815,  and  April,  1810.  Postmaster- 
Oeneral  v.  Early,  13  Wheat,  144. 

§  1758.  Powers  conferred  by  act  of  March  It,  1863.— After  repealing  the  circuit  court 
powers  given  to  certain  district  courts,  congress  enacted  (March  8,  1868)  that  where  the  dis- 
trict court  had  rendered  final  judgments  or  decrees  prior  to  the  repeal,  it  should  have  power 
to  issue  writs  of  execution  or  other  final  process,  or  to  use  other  legal  powers  and  proceedings 
to  enforce  such  judgments  or  decrees.  Held,  that  the  powers  conferred  were  only  such  as 
might  be  necessary  to  insure  the  execution  of  the  final  process,  such  as  were  necessary  to 
regulate  and  control  the  ministerial  duties  of  officers ;  that  if  other  powers  became  necessary, 
recourse  must  be  had  to  the  circuit  court ;  also,  that  the  final  judgments  or  decrees  referred 
to  were  those  disposing  of  the  whole  case,  so  that  it  only  remained  to  issue  final  process. 
Bronson  t;.  La  Crosse  Railroad  Co.,*  1  Wall.,  405. 

§  1759.  Suit  againstadministrator  — Probate  courts.— The  district  court  of  the  United 
States  has  jurisdiction  of  a  suit  against  administrators  on  a  judgment  obtained  against  tiie 
deceased,  although  by  the  state  laws  all  such  judgments  must  be  entered  in  the  probate  court 
as  liabilities  of  the  deceased.    United  States  v.  Drennan,  Hemp.,  824. 

g  1760.  In  bankruptcy.-  The  district  court,  under  section  6  of  the  bankrupt  act  of  August 

19,  1841  (6  U.  S.  Stat,  at  L.,  445),  has  jurisdiction  of  a  suit  by  an  assignee  in  bankruptcy,  of  a 

voluntary  bankrupt,  to  recover  a  balance  due  from  the  defendants  as  commissions  at  the  time 

.  of  the  presentation  of  the  bankrupt's  petition.    Kelly  t;.  Smith,  1  Blatch.,  390  (AosNCT. 

g§  703-707). 

§  1761.  Independent  of  the  bankrupt  act,  the  district  courts  of  the  United  States  have  no 
equity  jurisdiction.  Under  that  statute  the  court  has  power  to  decide  upon  the  validity  of 
liens  and  mortgages  upon  the  bankrupt  property,  and  the  supreme  court  has  no  revising 
power  over  such  decree.    Ex  parte    Christy,  8    How.,  812. 

^  1 762.  The  United  States  district  court  has  jurisdiction  of  an  action  by  an  assignee  in 
bankruptcy  to  recover  property  of  the  bankrupt,  although  the  defendant  is  a  citizen  of  the 
same  state  as  himself,  and  was  not  a  party  to  the  proceedings  in  bankruptcy.  Atkinson  v. 
Purdy,  Crabbe,  551. 

§  1768.  When  a  fund  belonging  to  a  bankrupt  is  in  the  possession  of  the  federal  district 
court,  that  court  will  take  jurisdiction  of  a  bill  in  equity  to  settle  the  title  to  that  fund, 
although  all  the  parties  are  citizens  of  the  same  state.    In  re  Sabin,*  18  N.  B.  R.,  155. 

§  1764.  A  United  States  district  court  has  no  authority,  under  the  bankruptcy  act  of  1867, 
to  enjoin  judgment  creditors  of  the  bankrupt  from  prosecuting  their  claims  in  the  state  courts. 
Campbeirs  Case,  1  Abb.,  186. 

g  1765.  The  district  court  has  jurisdiction  in  bankruptcy  to  enjoin  a  state  officer,  e.  y.,  a 
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sheriff,  from  selling  on  execution  property  of  the  bankrupt  orer  which  the  district  court  has 
acquired  jurisdiction.    In  re  Tift,  11  Fed.  R.,  464. 

s;  1766.  Enjoinlnff  its  decree  in  admiralty  while  sitting  in  bankraptejr.— The  district 
court  sitting  in  equity,  in  the  exercise  of  the  jurisdiction  conferred  by  the  bankrupt  act,  has 
authority  to  issue  a  perpetual  injunction  against  the  execution  of  its  own  decree,  made  while 
sitting  in  admiralty,  the  decree  and  levy  having  been  rendered  of  no  effect  by  the  subsequent 
proceedings  in  the  cause.  Dutcher  v.  Woodhull,  7  Ben.,  818.  As  to  Jurisdiction  in  Bank* 
ruptcy,  see  Debtob  and  Creditor. 

VII.  Court  of  Claims. 

[Appeals  from  Court  of  Claims,  we  Afp&u/i.    GtoTemment  Contrscts  and  Claims,  see  GoynunnEMT.] 

§  1 767.  Is  gOTemed  by  law  and  equity.—  The  court  of  claims  is  governed  in  its  decisions 
by  the  principles  of  the  common  law.    Moore  v.  United  States,  1  Otto,  274. 

g  1768.  The  court  of  claims  administers  the  established  rules  of  law  and  equity.  Todd  tk 
United  States,^  Dev.,  88. 

8  1769.  It  is  the  duty  of  the  court  of  claims  to  expound  the  law  as  they  find  it  established 
and  apply  it  to  the  cases  before  them,  and  not  to  create  it  —Jru  dieere,  and  not^  dare,  Todd 
V.  United  States,*  Dey.,  175. 

g  1770.  In  cases  before  the  court  of  claims  arising  out  of  contracts  express  or  implied, 
the  ordinary  principles  of  contracts,  as  applied  between  individuals,  must  be  followed,  and 
appeals  to  the  magnanimity  and  generosity  of  the  government,  or  to  abstract  ideas  of  equity, 
cannot  be  entertained.    Smoot's  Case,  15  WalL,  86. 

g  1771.  The  court  of  claims,  in  giving  an  opinion  to  congress,  should  give  an  opinion  based 
on  the  rules  of  law  and  the  evidence  in  the  case,  not  one  founded  on  natural  equities.  Todd 
V.  United  States,*  18  Law  Rep.,  683. 

§  1772.  Where  a  contractor  sought  to  recover  for  extra  work  done  on  a  public  building  at 
the  request  of  the  government  officers,  the  court  refused  to  allow  him  anything  for  his  work 
in  excess  of  the  sum  which  congress  had  fixed  as  the  limit  of  the  price  to  be  paid  for  the 
building,  saying  *'  the  rule  and  principle  adopted  by  this  court  for  the  administration  of 
justice  between  a  claimant  and  the  government  is  simply  to  give  that  measure  of  relief 
which  the  law  would  award  were  the  action  between  man  and  man.  The  court  never  gives 
greater  and  never  gives  discretionary  relief.*'    Curtis  v.  United  States,*  2  Ct.  CL,  144. 

§  1778.  Jarisdlctlon  Is  by  consent  of  gOTemment,  and  depends  on  acts  of  congress.— 
The  court  of  claims  gets  its  jurisdiction  over  suits  against  the  United  States  solely  by  con- 
sent of  the  federal  government  as  expressed  in  the  acts  of  congress  conferring  this  jurisdic- 
tion. Any  case,  therefore,  must  be  brought  strictly  within  those  acts.  De  Groot  v.  United 
State8,*5  Wall,  481. 

§1774.  The  jurisdiction  of  the  court  of  claims  is  confined  strictly  to  those  cases  given  it 
by  act  of  congress.  If  congress  chooses  to  withdraw  any  of  those  cases  from  its  jurisdiction, 
it  may.    Ibid, 

§  1775.  This  court  has  only  such  jurisdiction  as  is  expressly  conferred  by  congress  or  neo- 
^ssariiy  implied  from  the  terms  they  have  used.  Hence,  under  section  8  of  the  act  of  March 
12,  1868,  it  can  only  decide  (1)  whether  the  claimant  was  owner  of  the  property;  (2)  whether 
he  is  entitled  to  the  proceeds;  (8)  whether  he  has  given  any  comfort  or  aid  to  the  rebellion; 
and  if  proved  satisfactorily,  certify  these  facts  to  the  treasury  department.  Bond  v.  United 
States,*  2  Ct.  CL,  52». 

§  1 776.  Congress  has  power  to  revoke  the  authority  conferred  on  a  head  of  a  department 
to  adjust  a  certain  claim  against  the  government,  by  repealing  the  resolution  giving  him  such 
authority,  and  may  refer  the  case  to  the  court  of  claims.  De  Groot  v.  United  State8,*6  Wall., 
481. 

§  1777.  The  jurisdiction  of  the  court  of  claims  depends  entirely  upon  acts  of  congress. 
Under  the  abandoned  and  captured  property  act  (March  12,  1868),  suit  may  be  brought 
against  the  United  States  within  two  years  from  the  end  of  the  Rebellion.  This  remedy  is 
exclusive  of  any  other,  and  if  two  years  have  elapsed,  the  owner  of  the  property  is  without 
lemedy.    Hay  craft  v.  United  States,  22  WalL,  02. 

§1778.  Equity  Jnrisdietlon.— As  the  court  of  claims  has  no  equitable  jurisdiction,  and 
can  only  take  cognizance  of  contracts  authorized  by  law,  the  holder  of  a  military  bounty* 
land  warrant  has  no  legal  right  against  the  United  States  on  the  allegation  that  it  has 
wrongfully  appropriated  to  other  uses  the  lands  ceded  for  his  benefit.  Bonner  v.  United 
States,*  9  WalL,  156. 

g  1779.  Extent  of  Jnrisdiotion.— The  court  of  claims  is  a  court  of  the  United  States  for 
the  United  States,  and  its  jurisdiction  extends  throughout  the  United  States.    So  held  on  a 
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question  as  to  whether  this  court  was  within  a  statute  relating  to  evidence  in  anj  court  in  the 
District  of  Ck>lumbia.    Jones  v.  United  States,*  1  Ct.  CI.,  888. 

§  1780. Judicial  notice. —  It  is  not  necessary  to  prove  the  law  of  any  state  in  the  court 

of  claims  as  a  foreign  law,  for  the  court  of  claims  is  a  court  of  general  territorial  jurisdiction^ 
administering  the  laws  of  the  different  states  by  taking  judicial  cognizance  of  them.  Sykes 
V.  United  States,*  8  Ct,  CL,  880. 

§  1 781.  Glasses  of  elalms  within  the  Jarisdietion.— The  jurisdiction  of  the  court  of  claims 
includes  only  claims  falling  within  one  of  the  three  classes  specified  by  the  act  creating  the 
court,  or,  if  referred  to  the  court  by  either  house  of  congress,  it  must  be  a  claim  founded  on 
some  legal  right.  Lindsay  v.  United  States,*  Dev.,  105.  In  either  case  it  wOl  decide  accord- 
ing to  the  principles  of  law.    Todd  v.  United  States,*  id.,  lOd. 

§  1782.  The  jurisdiction  of  the  court  of  claims  is  limited  to  claims  founded  upon  a  law  of 
congress,  or  upon  a  regulation  of  an  executive  department,  or  upon  a  contract,  express  or 
implied,  with  the  government.    Knote  v.  United  States,  5  Otto,  156. 

§  1783.  Torts.— The  court  of  claims  has  no  jurisdiction  of  claims  against  the  United  States 
founded  on  tort.  Reed  v.  United  States,  11  Wall.,  608;  Milwaukee  and  Bock  River  Canal  Co. 
V,  United  States,*:  N.  &  H.,  188. 

g  1784.  The  jurisdiction  of  the  court  of  claims  is  confined  to  suits  arising  from  contracts 
express  or  implied.  The  reason  for  this  is  that  while  congress  is  wiUing  to  subject  the  gov- 
ernment to  the  enforcement  of  valid  contracts,  which  could  be  valid  only  when  made  by  an 
officer  acting  under  lawful  authority,  and  invested  with  power  to  make  such  contracta,  the 
essence  of  a  tort  is  that  it  is  an  unlawful  act,  and  it  would  be  unwise  to  subject  the  govern- 
ment to  the  payment  of  damages  for  all  the  wrongs  committed  by  its  officers  or  agents, 
under  a  mistaken  zeal,  or  actuated  by  less  worthy  motives.  Langford  v.  United  States,*  11 
Otto,  841. 

§  1785.  The  jurisdiction  given  to  the  court  of  claims  by  congress  includes  claims  against 
the  United  States  founded  on  contract  or  implied  asaumpaU,  but  excludes  claims  founded  on 
torts.  Where  one  contracted  to  deliver  a  certain  quantity  of  oats  .to  the  federal  army,  and 
delivered  part  and  then  was  prevented  by  the  government  officers  from  delivering  the  rest; 
but  afterwards,  being  threatened  if  he  did  not  deliver  the  rest,  went  into  the  market  and 
bought  a  sufficient  quantity  to  make  up  the  deficiency,  hdd,  he  could  recover  the  contract 
price  for  such  portion,  but  not  an  advance  in  the  market.  Gibbons  v.  United  States,  8  WalL, 
274. 

§  1786.  A  collision  at  sea  is  a  marine  tort,  and  the  court  of  claims  has  no  jurisdiction  of  it. 
Dennis  v.  United  States,*  2  N.  &  H.,  212. 

§  1787.  A  suit  for  damages  for  illegal  arrest  and  imprisonment  is  an  action  of  tort  of  which 
the  court  of  claims  has  no  jurisdiction.  The  damages  resulting  therefrom  to  the  business  of 
the  claimant  are  also  too  remote  and  accidentaL    Spicer  v.  United  States,*  1  Ct  CL,  816. 

§  1788.  Where  the  warden  of  a  penitentiary  made  use  of  a  patented  machine,  belonging  to 
the  claimant,  without  right,  hdd,  that  this  court  had  no  jurisdiction  of  the  claim,  as  it  lay 
in  tort,  and  not  on  an  implied  promise.    Pitcher  v.  United  States,*  1  Ct.  CI.,  7. 

§  1789.  Claim  for  nse  of  patent— Where  the  government  purchases  stamps  for  postmark- 
ing letters,  which  infringe  a  patent,  and  the  patentee  allows  the  postoffice  to  use  the  stamps 
at  the  request  of  the  postmaster-general,  but  on  the  understanding  that  the  postmaster-gen- 
eral has  no  authority  to  purchase  the  patent,  and  that  he  is  to  look  solely  to  congress  for  his 
pay;  and  congress  never  agrees  to  pay  him,  no  claim  lies  for  the  use  of  the  patent  in  this 
court    Shavor  t;.  United  States,*  4  Ct.  CL,  440. 

§1790.  Contract  with  patentee.— This  court  has  jurisdiction  of  a  suit  brought  upon  a 
special  contract  with  a  patentee,  whereby  the  use  of  the  invention  by  the  United  States  was 
authorized,  and  agreed  to  be  paid  for.    Burns  v.  United  States,*  4  Ct  CL,  118. 

§  1791.  Claim  for  pmblio  service.— Where  a  public  service  has  been  performed  at  the  re- 
quest of  the  proper  government  agents,  and  under  the  expectation  of  compensation,  and  con- 
gress, upon  application  to  it,  refers  the  matter  to  the  court  of  claims,  that  court  is  authorized 
to  make  and  adjudge  such  an  allowance  as  is  required  ex  ctequo  et  bono  by  all  the  circum- 
stances of  the  case.    Roberts  v.  United  States,  2  Otto,  48. 

g  1792.  Claim  for  secret  service. — A  claim  on  the  government  for  compensation  for  secret 
service  within  the  lines  of  an  enemy  in  time  of  war  is  not  cognizable  by  the  court  of  claims, 
on  account  of  the  impropriety  of  making  public  the  secret  service  of  the  government  Tot- 
ten  V.  United  States,  2  Otto,  106. 

§  1 793.  Claim  for  salvage.—  The  court  of  claims  has  jurisdiction  of  a  claim  against  the 
government  for  salvage,  such  claim  being  founded  on  an  implied  promise,  and  being  within 
the  jurisdiction  of  the  common  law  courts.    Bryan  v.  United  States,*  6  Ct.  CL,  128. 

§  1794.  All  questions  of  salary  are  questions  of  contract,  and  whether  the  salary  is  fixed 
by  law,  or  by  the  order  of  a  department  under  authority  of  law,  the  government  contracts 
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to  pay  the  officer  his  salary,  and  failing  to  do  so,  a  suit  therefor  may  be  maintained  in  this 
court,  whether  the  case  arises  under  a  reyenue  act  or  any  other.  So  held  where  a  collector 
of  castoms  sued  for  the  balance  of  his  salary,  fixed  under  the  provisions  of  the  internal  rev- 
enue act,  which  he  had  been  illegally  comp^ed  to  repay  into  the  treasury.  Patton  v.  United 
States.*  7  Ct  CL,  862. 

§  1795.  Extra  materials.— The  court  of  claims  has  no  jurisdiction  of  a  claim  by  a  con- 
tractor for  materials  furnished  by  him  outside  the  materials  called  for  by  the  contract  with 
the  government,  unless  there  is  either  an  express  or  an  implied  contract  on  the  part  of  the 
government  to  pay  for  such  materials.    Hawkins  v.  United  States,  6  Otto,  098. 

§  1796.  Claim  to  land  warrant.— This  court  has  original  jurisdiction  of  a  claim  to  a  land 
warrant  arising  under  the  acts  of  congress  (rf  March  8,  1855,  and  May  14,  1856,  for  services  in 
the  army ;  and  it  is  no  objection  that  the  claim  has  been  passed  upon  and  rejected  by  the 
commissioner  of  pensions  (although  the  act  makes  his  decision  final,  subject  only  to  appeal 
to  the  secretary  of  the  interior),  for  no  acts  of  the  executive  departments  are  judicial  in  their 
character  unless  made  so  by  some  special  law,  and  though  binding  on  the  other  departments 
are  not  so  on  the  oourts.    Alin  v.  United  States,*  1  Ct  CL,  ISa 

i$  1797.  The  court  of  claims  has  no  jurisdiction  of  a  claim  founded  on  a  Revcdutionary  land 
warrant.  The  claim  must  be  made  to  the  secretary  of  the  interior.  Chamberlain  v.  United 
States,*  20  Law  Rep.,  631. 

§  1798.  The  jurisdiction  of  the  court  of  claims  only  Inohides  demands  against  the  United 
States  for  money  due.  A  claim  for  the  issue  of  a  land  warrant  by  the  United  States  to  the 
plaintiff  cannot  be  entertained  in  that  court  United  States  v,  Alire,  6  WaU.»  675  (Afpbals, 
§2924). 

§  1799.  Claim  for  boHoty  land.— The  court  of  claims  cannot  take  jurisdiction  of  any 
daim  for  bounty  land  till  it  appears  that  application  has  been  made  and  refused  at  the  proper 
department    Jewett  v.  United  States,*  20  Law  Rep.,  688. 

g  1800.  Claim  for  bounty  not  amthorized  by  eongrem.—  This  court  has  no  power  to  allow 
a  claim  for  a  bounty  not  authorised  by  the  acts  of  congress,  although  congress  has  in  many 
instances  allowed  the  bounty  in  similar  cases.    Parlin  v.  United  States,*  1  Ct.  CL,  174. 

§  1801.  Aeting  as  pension  agent  while  pay  is  prohibited  by  statute.— A.  acted  as  pension 
agent  during  a  period  when,  by  statute,  payment  to  such  agent  was  forbidden.  Held,  that 
he  could  recover  nothing  for  his  services  in  the  court  of  claims.  Knapp  v.  United  States,* 
Dev.,  133. 

§  1802.  Beeovery  baek  of  money  paid  on  Jndgment— When  money  is  retained  under  the 
award  of  commissioners  specially  clothed  with  jurisdiction  of  the  subject-matter,  and  from 
whose  decision  there  is  no  appeal  to  this  court,  it  is  in  effect  money  paid  under  a  judgment, 
and  no  action  is  maintainable  in  this  court  to  recover  it  back,  as  a  judgment  cannot  be  set 
aside  in  that  way.    New  England  &  Miss.  Land  Co.  v.  United  States,*  1  Ct  CL,  185. 

g  1808.  Claim  made  up  of  interest—  QtUBre:  Whether  this  court  has  jurisdiction  to  allow 
a  claim,  the  entire  body  of  which  is  made  up  of  interest  prohibited,  as  it  is,  from  allowing 
interest  as  the  incident  of  a  debt    Gk>rdon  v.  United  States,*  1  Ct  CL,  1. 

§  1804.  Judgment  for  implied  rent— Subsequent  ocenpation.— After  the  implied  rent  of 
premises  owned  by  the  claimants  and  occupied  by  the  government  has  been  judicially  settled, 
it  will  remain  fixed  as  though  the  parties  had  leased  and  rented  the  premises  on  those  terms. 
Hence,  where  the  government  continued  to  occupy  certain  premises  after  judgment,  in  a  suit 
for  their  rent  for  the  claimant,  without  making  any  new  contract,  the  court  held  that  the  an- 
nual value  of  the  premises  as  determined  by  the  former  suit  was  the  measure  of  damages 
in  the  present  action.    Johnson  v.  United  States,*  8  Ct  CL,  248. 

§  1805.  BeTersion  of  confiscated  property.— The  court  of  claims  has  no  jurisdiction  of  an 
action  of  contract  based  on  the  theory  that  by  the  general  pardon  and  amnesty  of  Decem- 
ber 25,  1868,  the  proceeds  of  confiscated  property  in  the  treasury  of  the  United  States  reverted 
to  the  owner  of  the  property.    Knote  v.  United  States,*  24  Int  Rev.  Rea,  4. 

g  180e.  Action  on  bonds  of  republic  of  Texas  assumed  by  United  States,  lost  before  in- 
dorsement and  paid  by  mistake.— An  action  may  be  maintained  against  the  United  States 
on  bonds  of  the  republic  of  Texas,  which  have  been  assumed  in  part  by  the  United  States, 
which  bonds  have  been  lost  or  stolen  before  indorsement  by  the  payee  and  paid  by  the  treas- 
ury through  mistake.    Morrill  v.  United  States,*  7  Ct  CL,  421. 

g  1807.  Claim  assumed  by  treaty.—  The  court  of  claims  has  no  jurisdiction  of  a  suit  for 
rent  of  premises  for  which  the  government  is  liable  by  virtue  of  an  obligation  assumed  for 
the  Indians  and  ratified  by  treaty.    Langford  v.  United  States,*  12  Ct  CL,  888. 

g  1808.  Claims  for  the  setUement  of  which  a  special  tribunal  is  created.— When  an  indi- 
vidual's claim  against  a  foreign  government  is  assumed  by  the  United  States  by  treaty,  and  a 
special  tribunal  created  in  which  he  must  assert  his  claim,  he  cannot  sue  the  government  in 
the  court  of  claims.    Meade  v.  United  States,*  2  N.  <&;  H.,  275. 
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g  1809.  Claims  arising  under  the  rerenne  laws.— Cases  arising  under  tlie  revenue  laws 
are  not  within  the  jurisdiction  of  the  court  of  claims.  Nichols  v.  United  States,  7  WalL,  181. 

^  1810.  A  claim  against  the  United  States,  under  the  revenue  laws,  for  money  paid  as  duties 
in  excess  of  what  should  have  been  charged,  being  based  upon  an  implied  promise  to  repay 
as  money  erroneously  exacted,  is  within  the  jurisdiction  of  this  court,  although  congress  may 
have  provided  another  remedy  by  the  act  of  February  26,  1845,  against  the  collector.  Schles- 
inger  v.  United  States,*  1  Ct  CI.,  16;  Nicoll  v.  United  States,*  1  Ct  CL,  70;  Ogden  v.  United 
States,*  1  Ct.  CL,  96;  Elliott  v.  United  States,*  1  Ct.  CL,  96. 

§  1811.  The  rule  in  Nicoll's  Case,  7  WalL,  122,  that  cases  arising  under  the  revenue  laws  are 
not  within  the  jurisdiction  of  the  court  of  claims,  is  limited  to  the  cases  of  peraona  who 
complain  of  illegal  assessments  of  taxes  and  illegal  exaction  of  duties,  for  whose  benefit 
congress  has,  by  the  revenue  laws,  provided  a  system  of  special  relief.  All  other  cases, 
whether  arising  under  the  revenue  laws  or  not,  which  do  not  come  within  that  system  of 
special  relief,  are  not  excluded  from  the  jurisdiction  of  this  court.  Hence  this  court  has 
jurisdiction  of  a  suit  by  a  collector  of  internal  revenue,  who  deposited  a  sum  in  the  treasury 
to  compromise  a  claim  against  him  for  an  offense  under  the  revenue  laws,  which  compromise 
has  not  been  accepted,  to  recover  back  the  sum  so  deposited,  the  government  having  retained 
it  in  part  payment  of  an  assessment  for  taxes  and  penalties  against  the  depositor.  Boughton 
V.  United  States,*  12  Ct  CL,  880. 

§  1812.  A  claim  for  a  drawback  under  the  one  hundred  and  seventy-first  section  of  the  in- 
ternal revenue  laws,  approved  June  80,  1864  (18  Stat,  at  Large,  p.  228),  is  not  within  the  juris- 
diction of  this  court    Portland  Co.  v.  United  States,*  6  Ct  CI.,  441. 

g  1818.  Cases  arising  under  the  revenue  laws  are  not  within  the  jurisdiction  of  the  court  of 
claims.  Hence  where  imported  goods  were  sold  for  non-payment  of  duties,  and  there  was  a 
dispute  as  to  the  amount  of  the  surplus  caused  by  the  different  amount  of  duties  leviable 
named  by  the  different  parties,  the  court  held  it  was  a  case  arising  under  the  revenue  laws, 
and  not  therefore  within  its  jurisdiction.    Doherty  v.  United  States,*  6  Ct  CL,  90. 

g  1814.  Where  a  manufacturer  furnishes  his  own  die  for  stamps  under  the  provisions  of 
the  internal  revenue  act  the  obligation  on  the  government  to  pay  him  the  commission  al> 
lowed  by  that  act  is  the  simplest  form  of  a  direct  contract  and  an  action  for  such  commis- 
sion is  within  the  jurisdiction  of  this  court     Daily  v.  United  States,*  7  Ct  CL,  888. 

^  1816.  A  suit  to  recover  an  allowance  for  the  leakage  of  spirits,  to  which  the  claimant  a 
distiller,  is  entitled  under  regulations  issued  by  the  commissioner  of  internal  revenue,  dated 
December  16,  1868,  the  application  for  such  an  allowance  having  been  refused  by  the  commis- 
sioner, is  not  within  the  jurisdiction  of  this  court  because  it  is  a  claim  arising  und^r  the 
revenue  laws  within  the  scope  of  the  decision  of  the  supreme  court  in  Nicoll's  Case,  7  WalL* 
122.    Turner  v.  United  States,*  9  Ct  CL,  867. 

§  1816.  Under  the  act  of  June  80,  1864,  whether  this  court  has  jurisdiction  of  an  action 
for  the  overpayment  of  unascertained  duties  depends  upon  whether  the  secretary  of  tiis 
treasury  has  satisfied  himself  that  the  overpayment>verred  by  the  claimants  has  been  made. 
If  he  has  not,  it  is  a  case  under  the  revenue  laws  and  beyond  the  court's  jurisdiction ;  if  he 
has,  it  is  the  case  of  a  simple  contract  and  the  action  may  be  maintained.  It  seems,  how- 
ever, that  this  rule  would  not  apply  to  the  case  of  duties  paid  under  protest,  as  that  class  of 
cases  is  distinguished.     Broulatour  v.  United  States,*  7  Ct.  CL,  655. 

§  1817.  When  a  claim  for  the  repayment  of  an  internal  revenue  tax  illegally  assessed  and 
paid  has  been  presented  to  the  commissioner  of  internal  revenue,  and  by  him  allowed,  there 
arises  an  implied  promise  on  the  part  of  the  government  of  the  United  States  to  pay  the 
same,  and  the  court  of  claims,  therefore,  has  jurisdiction  of  the  case.  United  States  o.  Sav- 
ings Bank,  14  Otto,  782. 

§  1818.  When  a  claim  for  repayment  of  an  excess  of  special  tax  paid  by  a  brewer  has» 
under  the  authority  of  Revised  Statutes,  sections  8238,  8244,  8426,  been  allowed  by  the  com- 
missioner of  internal  revenue,  but  payment  is  refused  by  the  treasury,  the  court  of  claims 
has  jurisdiction  of  the  claim,  either  as  one  "founded  upon  a  law  of  congress,  or  an  implied 
promise  of  repayment  by  the  government"    United  States  v.  Kaufman,  6  Otto,  568. 

§  1819.  by  informer.—  The  court  of  claims  has  jurisdiction  of  a  suit  by  an  informer  to 

recover  his  share  of  a  forfeiture  under  the  revenue  laws,  allowed  by  the  act  of  March  2, 1867. 
Shelton  v.  United  States,*  8  Ct  CL,  487. 

§  1820.  Under  the  act  of  March  2,  1867  (R.  S.,  g  8090),  which  provides  that  the  proceeds  of 
forfeitures  under  the  revenue  laws,  after  payment  of  expenses,  shall  be  paid  into  the  treas- 
ury, and  distributed  under  the  direction  of  the  secretary  of  the  treasury,  the  court  suggest 
that  they  would  have  jurisdiction  of  an  action  by  an  informer  to  recover  the  share  of  the 
proceeds  to  wiiich  he  is  entitled  under  the  revenue  laws,  after  the  proceeds  have  been  paid 
into  the  treasury ;  but  they  refrain  from  deciding  the  point.  Bradley  v.  United  States,*  18 
Ct  CL,  578. 
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g  1821.  Claim  referred  bjr  special  act.—  Under  the  act  of  Aug^ust  14,  1876,  referring  the 
claim  of  certain  contractors  for  labor  done  and  materials  furnished  under  their  contract  to 
the  court  of  claims  for  hearing  and  adjudication,  and  authorizing  the  court  to  adjust  the 
accounts  between  the  claimants  and  the  government  as  a  court  of  equity  jurisdiction,  and, 
under  the  principles  of  equity,  to  reform  the  contract  and  render  such  judgment  as  justice 
and  right  require,  this  court  has  no  power  to  allow  the  claimants  anything  for  the  damages 
sustained  by  them  from  the  changes  in  the  plans  and  specifications  furnished  by  the  govern- 
ment, and  under  which  they  were  to  work.  Under  the  act  the  court  has  only  authority  to 
hear  and  determine  claims  for  labor  done  and  materials  furnished.  Harvey  v.  United  States,* 
8  Ct.  CL,  822. 

g  1822.  The  reference  of  a  particular  claim  by  a  private  act  to  the  court  of  claims,  to  exam- 
ine the  same,  and  determine  and  adjudge  what  amount,  if  any,  is  due,  does  not  ratify  the 
services  for  which  the  amount  is  claimed,  and  leave  the  court  nothing  to  decide  but  the 
amount  due;  but  leaves  the  court  free  to  exercise  all  its  judicial  functions,  and  to  determine 
whether  any  claim  existed.    Boberts  v.  United  States,*  6  Ct.  CL,  84. 

g  1828.  The  claimants  brought  an  action  on  a  written  contract,  and  obtained  judgment 
which  was  satisfied ;  but  owing  to  the  inability  of  the  court  to  grant  equitable  relief,  the  full 
amount  of  their  demands  was  not  paid.  Congress  thereupon  passed  the  act  of  August  14^ 
1876,  referring  the  claim  to  this  court,  authorizing  it  to  reform  the  contract,  and  to  that  end 
conferring  equity  jurisdiction.  Held,  that  the  intention  of  congress  was  simply  to  supply  a 
defect  of  jurisdiction,  not  to  undo  what  had  been  done  and  reopen  demands  which  had  been 
judicially  determined ;  and  that  therefore  the  relief  given  by  the  court  sitting  as  a  court  of 
equity  must  be  limited  to  matters  not  before  determined  because  of  its  inability  to  sit  as  such. 
Harvey  v.  United  States,*  12  Ct.  CI.,  141. 

g  1824.  When  a  claim  is  referred  to  the  court  of  claims  for  "adjustment  and  settlement" 
by  a  private  act,  and  that  act  directs  that  the  '*  court  shall  be  governed  by  the  rules  and  regu- 
lations heretofore  adopted  by  the  United  States  in  the  settlement  of  like  cases,'*  and  it  appears 
that  congress  has  been  in  the  habit  of  allowing  interest  on  such  claims,  this  court  will  allow 
interest  also  in  the  case  of  this  claim.    McKee  v.  United  States,*  10  Ct  CL,  281. 

§  1825.  When  a  claim  primarily  against  another  government  (in  this  instance  the  state  of 
Virginia)  is  referred  to  the  court  of  claims  for  **  adjustment  and  settlement"  by  a  private  act, 
and  no  right  of  appeal  is  given  by  the  private  act,  no  appeal  will  lie  from  the  judgment  of 
tlie  court.    Ibid. 

g  1826.  When  the  court  of  claims  is  directed  by  a  private  act  to  hear  and  determine  a  claim 
arising  out  of  the  treaty  obligations  with  Mexico,  and  is  authorized  to  use  certain  evidence 
taken  before  the  commission  which  sat  under  the  treaty,  the  case  can  derive  no  benefit  from 
the  general  powers  and  jurisdiction  of  the  court ;  but  the  court  occupies  toward  the  case  the 
same  position  as  the  board  of  commissioners.  Hence  the  commissioners  having  allowed  in- 
terest on  their  awards,  and  the  amounts  so  fixed  having  been  paid  by  the  United  States,  this 
court  will  allow  interest  on  the  present  claim.    Atocha  v.  United  States,*  8  Ct.  CL,  427. 

g  1827.  When  this  court  has  jurisdiction  of  a  suit  by  reason  of  a  private  act  of  congress 
which  names  the  party  whom  it  authorizes  to  sue,  and  only  authorizes  the  court  to  hear  and 
determine  his  particular  claim,  this  court  has  no  authority  to  take  cognizance  of  the  assign- 
ment of  the  claim,  or  to  allow  the  assignee  to  become  a  party  to  the  record  and  prosecute  the 
suit.    Atocha  v.  United  States,*  6  Ct.  CL,  69. 

g  1828.  When  a  case  is  brought  into  the  court  of  claims  under  a  private  act,  which  allows 
an  appeal  to  the  supreme  court  within  ninety  days,  the  provisions  of  the  general  law  of 
March  8,  1868,  being  unrepealed  and  not  inconsistent  with  the  private  act,  remain  in  force; 
and  an  appeal,  if  taken,  must  be  made  subject  to  the  rules  of  the  supreme  court  as  provided 
for  in  the  last  named  act.    Hubbell  v.  United  States,*  6  Ct.  CL,  68. 

g  1829.  The  claim  of  Atocha  against  the  Mexican  government,  being  among  those  assumed 
by  the  United  States  government  under  the  treaty  of  Guadalupe  Hidalgo,  was  laid  before 
congress,  and  by  it  referred  to  the  court  of  claims  to  examine  into  the  justice  of  the  claim  and 
whether  it  was  embraced  in  the  treaty,  and,  if  so,  to  fix  and  determine  the  amount,  and  when 
BO  determined  the  act  declares  it  shall  be  paid.  From  that  decision  of  the  court  of  claims  no 
appeal  lies  to  the  supreme  court  of  the  United  States.    Ex  parte  Atocha,  17  WalL,  443. 

g  1880.  Congress  has  power  to  withdraw  from  the  jurisdiction  of  the  court  of  claims  any 
class  of  cases  which  have  before  been  committed  to  its  control,  or  to  prescribe  the  rule  by 
which  such  cases  may  be  determined.  And  the  same  power  exists  with  reference  to  particu- 
lar cases.  When,  therefore,  congress  revokes  a  power  conferred  on  a  head  of  a  department  to 
adjust  a  certain  claim  against  the  government,  and  directs  him  to  transmit  all  papers  relat- 
ing to  the  case  to  the  court  of  claims  for  examination,  the  court  is  bound  by  any  limitations 
in  the  decision  of  the  case  which  congress  chooses  to  make.  De  Groot  v.  United  States,* 
5  WalL,  419. 
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§  1881.  Where  a  claim  was  brought  into  this  court  under  a  special  resolution  of  oongreBs 
repealing  an  award  previously  made,  and  sending  the  case  to  this  court  to  be  tried  on  its  merits, 
irrespective  of  the  award,  heldj  that  congress  had  absolute  authority  to  regulate  as  it  pleased 
what  claims  should  be  prosecuted  in  this  court ;  and,  as  the  act  giving  the  court  jurisdiction  in 
this  case  had  excluded  the  award,  it  could  not  be  considered  by  the  court  De  Groot  v. 
United  States.^  1  Ct.  CI.,  «7;  3  Ct.  a..  589. 

g  1882.  Where  a  private  act  (June  28,  1874)  authorizes  the  court  to  "  investigate  **  a  datm, 
and  **  to  ascertain,  determine  and  adjudge  the  amount  equitably  due,  if  any,  for  such  loss 
and  damage,**  the  claimants  cannot  recover  damages  for  their  inability  to  purchase  on  a  rising 
market,  from  the  government's  delay  in  making  payments,  nor  the  discount  paid  by  them  on 
certificates  of  indebtedness  which  they  voluntarily  accepted  in  part  payment  of  their  accounts 
against  the  government ;  nor  for  the  delays  in  auditing  the  claimants'  accounts,  in  the  regular 
routine  of  public  business,  beyond  the  contract  time.  Tillson  t;.  United  States,*  11  Ct  GL, 
758. 

§  1888.  On  a  rehearing  under  a  joint  resolution  of  congress  authorizing  this  court  to  grant 
it,  if  justice  would  be  thereby  subserved,  "  without  prejudice  to  the  claimant  by  reason  of  the 
former  decision  of  said  court,**  this  court  is  bound  by  the  interpretation  of  the  contract  pat 
upon  it  by  the  treasury  department  and  by  this  court  at  the  former  trial,  accepted  and 
approved  of  by  congress,  and  acquieeced  in  by  the  claimant.  Gibbons  v.  United  States^*  3 
Ct.  CI.,  858. 

§  1884.  Where  congress  refers  a  case  to  the  court  of  claims,  with  directions  to  find  in  favor 
of  the  claimant,  notwithstanding  a  technical  objection,  if  he  be  otherwise  entitled,  and  th« 
natural  meaning  of  the  resoluti(Mi  shows  that  it  only  applies  to  that  one  particular  claim,  the 
claimant  cannot  take  advantage  of  the  resolution  to  remove  the  same  technical  difficulty  in 
a  second  suit,  although  the  second  suit  is  for  the  rent  of  the  same  premises  as  that  recovered 
in  the  first  suit,  for  a  period  subsequent  to  that  for  which  rent  had  been  recovered  in  the 
first  suit    Cross  v.  United  States,*  5  Ct.  Q.,  88. 

§  1885.  Be-reference  by  congress  after  Jadgment—  The  constitution  has  invested  congress 
with  no  judicial  power,  and  congress  cannot  direct  a  court  to  find  a  judgment  in  a  certain 
way.  But  when  congress  referred  a  claim  anew  to  this  court,  after  judgment  for  the  United 
States,  it  was  held  to  amount  simply  to  a  consent  not  to  plead  the  former  trinl  nor  interpose 
the  former  defense,  congress  having  the  same  power  to  consent  to  the  second  actiou  as  to  the 
first.    Nock  V,  United  States,*  2  Ct.  CI.,  451, 

g  1886.  Set-off  in  favor  of  gOTemment— Under  the  third  section  of  the  act  of  March 
8,  1868.  the  court  of  claims  has  authority,  in  suits  against  the  United  States,  to  hear  and  de- 
termine demands  of  the  government  of  every  kind  against  the  claimant,  or  those  whom  the 
claimant  represents,  whether  liquidated  or  unliquidated,  and  to  set  off  against  the  claim  in 
eoit  the  amount  found  in  favor  of  the  United  States  upon  such  hearing  and  determination. 
AUen  V,  United  States,  17  Wall.,  207. 

§  1887.  This  court  has  no  authority,  on  a  claim  by  an  officer  for  pay  under  the  act  of  March 
80,  1814,  to  deduct  the  amount  taxable  as  income  tax  on  the  officer's  salary.  Jones  v.  United 
States,*  4  Ct.  CI.,  107. 

§  1888.  TransmissloB  of  elaim  from  head  of  department— The  jurisdiction  of  the  ooort 
of  claims  was  enlarged  in  June  25,  1868,  by  act  of  congress  providing  that  the  head  of  any 
executive  dei)artment  might,  in  certain  cases  of  claims  against  his  department,  refer  them  to 
the  court  of  claims,  to  be  proceeded  with  as  if  begun  there  by  the  voluntary  action  of  the 
claimant    United  States  v.  Uppitt,  10  Otto,  666. 

g  1889.  When  the  executive  department  transmits  claims  to  the  court  of  claims  for  adju- 
dication, it  should  send  a  certificate,  showing  that  the  claims  are  within  the  act  authorizing  the 
department  so  to  transmit  them.    In  re  Kountze,*  18  Op.  Att'y  Gen*l,  164. 

§  1840.  limitation.— Under  the  act  of  June  25,  1868  (B.  a,  g  1068),  the  head  of  a  de- 
partment may  transmit  a  claim  to  this  court  after  the  auditor  and  comptroller  have  settled  it 
and  certified  a  balance  due  to  the  claimant  And  in  such  a  case  the  statute  of  limitations 
cannot  be  pleaded.    Winnisimmet  Co.  v.  United  Stotes,«  12  Ct.  CI.,  819. 

g  1841.  act  of  March  80, 1868.—  The  court  of  claims,  under  the  act  of  March  80,  1868. 

which  enacts  that  balances,  when  stated  by  the  auditor,  and  properly  certified  by  the  comp- 
troller, as  provided  by  the  act  of  March  8,  1817,  shall  be  conclusive  upon  the  executive  de- 
partments, and  be  subject  to  revision  only  by  congress  or  the  proper  courts,  is  a  proper  court 
within  the  meaning  of  the  act.  And  under  the  act  of  June  25,  1868,  section  7,  the  head  of  a 
department  in  which  a  claim  arises,  after  the  amount  due  the  claimant  has  been  certified  to 
him  by  the  auditor  and  comptroller,  may  send  the  claim  to  the  court  of  claims  for  revision, 
although  the  act  requires  him  to  transmit  **  all  the  vouchers,  papers,  proofs  and  documents 
pertaining  thereto"  with  it,  and  such  vouchers,  papers,  etc.,  have  been  sent  to  the  audiu»r, 
and  are  beyond  his  control.     Delaware  Steamboat  Co.  v.  United  States,* 5  Ct.  CI,,  55. 
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§  1842.  Clafm  arising  under  act  of  eoiigrress.— This  court  has  jurisdiction  of  ^  claim  that 
arises  out  of  and  is  founded  upon  an  act  of  congress.  It  has  jurisdiction,  therefore,  of  a 
claim  by  a  captain  in  the  Texas  navy,  at  the  time  of  the  annexation  of  Texas,  under  the  act 
of  March  8,  1857,  entitling  the  suiriving  ofiQcers  of  such  navy  to  certain  pay.  Moore  v.  United 
States.*  4  Ct  CI.,  189. 

§  1848.  Claim  under  regulation  of  exeentire  department.— This  court  has  jurisdiction  of 
claims  arising  under  a  regulation  of  an  executiye  department;  but  as  this  jurisdiction  is  to 
be  exercised  according  to  and  subject  to  the  laws  of  the  United  States,  the  regulation  must 
be  made  under  an  act  of  congress  authorising  the  department  to  make  it.  Harvey  v.  United 
States,»8Ct  CL,  83. 

§  1844.  Claim  allowed  by  auditor,  but  payment  refused.— If  a  claim  against  the  United 
States  is  allowed  by  the  proper  auditing  officer,  and  the  treasury  department  refuses  to  pay 
it,  the  action  to  recover  it  may  be  brought  in  the  court  of  claims.  United  States  v,  Kauf- 
man,* 24  Int.  Rev.  Rec.,  185. 

§  1845.  Beftsal  of  secretary  of  treasury  to  pay  Judgment  against  United  States— Rem- 
edy.—  A  claimant  having  recovered  a  judgment  against  the  United  States  under  the  aban- 
doned or  captured  property  act,  the  secretary  of  the  treasury  undertook  to  revise  the 
judgment  of  the  court,  and  refused  to  pay  the  claimant  the  full  amount  of  the  judgment. 
Hdd,  that  the  question  whether  mandamtis  would  lie  against  the  secretary  to  compel  him  to 
pay  the  judgment  was  too  uncertain  to  render  it  a  certain  and  effectual  remedy  within  the 
control  of  the  party  needing  its  aid,  and  that  this  court  had  jurisdiction  of  a  suit  on  the  judg- 
ment for  the  unpaid  balance  which  had  been  retained  in  the  treasury.  Brown  v.  United 
States,*  «  Ct.  CL,  171. 

§  184d.  Refusal  of  credit  by  aeoonnting  olftcer.—  No  cause  of  action  can  arise  in  the  court 
of  claims  for  a  credit  at  the  treasury  which  is  refused  by  the  accounting  officer  of  that  de- 
partment, until  said  officer  has  actually  refused  to  give  the  credit  United  States  v,  Clark,* 
24  Int  Rev.  Rec.,  875. 

g  1847.  Claims  must  be  first  presented  to  proper  department—  Un  ^er  the  act  of  Febru- 
ary 24, 1855,  the  court  of  claims  has  jurisdiction  of  a  claim  such  as  is  ordinarily  settled  in  an 
executive  department,  although  the  claim  has  never  been  presented  to  any  department  for 
payment;  but  under  the  act  of  March  8, 1808,  reconstructing  the  court,  it  cannot  give  judg- 
ment for  such  claim  until  the  demand  has  been  submitted  to  the  proper  department  for  pay- 
ment   Sweeney  v.  United  States,*  5  Ct.  CL,  285. 

§  1848.  Abandoned  or  captured  property  net—  Under  the  abandoned  and  captured  prop- 
erty act,  this  court  has  jurisdiction  only  of  the  proceeds  of  the  property  mentioned  in  the 
first  section ;  and  as  that  section  especially  excepts  property  used  in  waging  war  against  the 
United  States,  such  as  steamboats,  etc.,  this  court  has  no  jurisdiction  of  a  claim  for  the  pro- 
ceeds of  two  steamboats  which  had  been  seized  by  the  Confederate  States  and  used  as  trans- 
ports, although  against  the  will  of  the  owner.    Glaring  v.  United  States,*  8  Ct  CL,  165. 

§  1849.  The  jurisdiction  of  this  court  over  cases  arising  under  the  abandoned  or  captured 
property  act  of  March  12,  1868,  is  final  and  conclusive,  and  no  appeal  lies  from  its  decision  to 
the  supreme  court    Pargoud  v.  United  States,*  4  Ct  CL,  849. 

g  1850.  Under  the  abandoned  and  captured  property  act  the  court  of  claims  has  no  juris- 
diction to  adjudge  cases  of  claims  against  property  seized  by  the  United  States,  which  has 
been  used  in  waging  and  carrying  on  war  against  the  United  States.  Slawson  v.  United 
States,  16  WalL,  812;  6  Ct  CI.,  870.  The  act  of  July  2,  1864,  extending  the  provisions  of  the 
former  act  to  descriptions  of  property  mentioned  in  the  acts  of  July  18,  1861,  and  July 
17, 1862,  does  not  extend  them  as  to  any  description  of  property  mentioned  in  the  provisa  The 
proviso,  therefore,  being  still  in  force,  this  court  has  no  jurisdiction  of  a  claim  for  the  pro- 
ceeds of  a  steamer  impressed  and  used  in  the  rebel  military  service.  Slawson  v.  United 
States,*  6  Ct.  CL,  870. 

§  1851.  On  a  claim  under  the  abandoned  or  captured  property  act,  although  the  govern- 
ment agent  may  have  let  out  the  picking  and  ginning  of  cotton  from  the  claimant's  plantation 
on  such  enormous  shares  as  to  constitute  a  fraud,  yet  this  court  cannot  go  beyond  the  pro- 
ceeds which  have  actually  found  their  way  into  the  treasury ;  and  the  dainuint  in  such  cases 
must  seek  further  relief  in  an  action  against  the  parties  who  have  conspired  to  defraud  him. 
Gaither  v.  United  States,*  8  Ct.  CL,  191. 

§  1852.  When  a  petition  under  the  abandoned  or  captured  property  act,  in  the  name  of  two 
claimants,  sets  up  a  joint  title  and  common  interest,  but  the  evidence  in  the  case  shows  that 
only  one  of  the  parties  is  entitled ;  yet  if  the  petition  has  been  verified  by  the  oath  of  that 
party,  the  court  will  give  judgment  according  to  the  petition  and  not  for  him  individually. 
Richmond  v.  United  States,*  7  Ct  CL,  588. 

g  1858.  An  action  will  lie  in  this  court  under  the  abandoned  or  captured  property  act  (12 
Stat  at  L.,  820)  to  recover  a  certain  sum  of  treasury  notes,  advanced  by  a  loyal  citizen  dur- 
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Ing  the  rebellion  to  satisfy  the  mortgage  of  another,  and  which  had  been  seized  by  a  military 
officer  and  turned  over  into  the  treasury.    Mezeix  v.  United  States,*  6  Ct.  CL,  282. 

§  1854. gpeeial  agreement. — Where  it  is  agreed  between  the  United  States  and  owners 

of  captured  property  that  a  suit  then  pending  for  its  recovery  shall  be  dismissed,  the  property 
sold  and  the  proceeds  invested  in  United  States  bonds  and  deposited  in  a  certain  bank  to 
be  delivered  to  the  party  entitled  to  the  same,  as  determined  by  the  judgment  of  this  court, 
and  the  owners  bring  suit  according  to  the  agreement,  and  establish  their  right  to  recover, 
the  judgment  of  the  court  will  follow  the  agreement  and  direct  the  balance  of  the  fund, 
after  deducting  the  necessary  expenses,  to  be  paid  to  the  owners.  Bothchild  v.  United 
States,*  6  a.  CL,  204. 

§  1855.  petition  making  a  ease  of  trespass  only.—-  A  petition  which  does  not  in 

terms  seek  relief  under  the  *'  Abandoned  or  captured  property  act,"  but  which  alleges  that  the 
"  United  States  illegally,  violently  and  forcibly  took  possession  **  of  the  claimant's  plantation 
in  Louisiana,  in  October,  1862,  *'  whom  they  dispossessed,  and  continued  to  hold  possession 
thereof  until  January,  1866,  on  the  false  and  illegal  pretext  that  the  property  was  abandoned 
by  the  owner ;  and  that  certain  personal  property  on  it  was  destroyed  or  taken  and  carried 
away  by  the  United  States  and  the  agento  who  were  put  in  charge  of  the  plantation,  so 
that  the  petitioner  has  been  and  still  remains  entirely  deprived  of  it,  and  the  United  States  have 
become  liable  in  law,"  eto. ;  and  that  during  the  time  *'  the  plantation  was  in  possession  of 
the  United  States  it  was  rented  out  by  the  United  Stotes  to  persons  who  made  large  crops  of 
sugar  and  molasses,"  which  were  worth  $80,000,  and  which  the  United  States  are  justly  and 
legally  liable  to  pay  him,  contains  only  the  elemento  of  a  declaration  in  trespass  quare  datuum 
/regit,  with  allegations  of  special  damage  as  to  the  personal  property  destroyed,  and  the 
crops  made  and  carried  away ;  and  is  not  within  the  jurisdiction  of  this  court.  Pugh  o. 
United  States,*  5  Ct.  CL,  118. 

g  1856.  loyalty.—  A  voluntary  connection  with  the  violation  of  the  blockade  laws,  and 

heavy  investments  in  the  stocks  of  companies  designed  to  violate  those  laws,  and  to  give  aid 
and  countenance  to  the  rebellion,  will  disable  a  clainaant  to  maintain  a  suit  in  this  court 
under  the  *'  abandoned  and  captured  property  act "  of  March  12,  1868.  Bates  v.  United  States,* 
4  a.  CL,  569. 

g  1857.  The  court  of  claims  decided  that  claims  against  the  United  Stetes  under  the  aban- 
doned and  captured  property  act  (March  12,  1868),  which  requires  proof  of  loyalty  in  the 
claimant,  might  be  upheld  if  the  claimant  took  the  benefit  of  the  amnesty  act  Subsequently 
congress  passed  an  appropriation  bill  which  contained  a  clause  providing  that  no  evidence  of 
a  claimant  having  taken  the  benefit  of  the  amnesty  act  should  be  admitted  in  the  court  of 
claims  to  support  the  loyalty  of  the  defendant.  Hetd,  that  this  provision  was  an  infringe- 
ment of  the  judicial  power ;  that  it  in  effect  required  the  court  to  decide  certain  cases  in  a 
certein  way,  and  was  void.    United  States  v,  Klein,  18  Wall.,  145. 

g  1858.  Property  taken  by  the  army  or  navy.— The  jurisdiction  of  the  court  of  claims 
does  not  include  claims  arising  from  the  taking  of  property  by  the  army  or  navy.  So  where 
property  was  used  by  the  army  under  a  contract  which  was  null  and  void,  the  claim  vras  not 
within  the  jurisdiction  of  the  court.    Filer  v.  United  States,  9  WalL,  45. 

g  1859.  Claim  for  vessel  destroyed  while  used  as  a  gnn-boat.—  Where  the  claimant  tendered 
his  steamer  for  the  use  of  the  United  States,  and  it  was  received  with  the  intention  of  shortly 
returning  it  to  the  claimant,  but  was  kept  for  use  as  a  transport,  and  afterwards  as  a  gun- 
boat, in  which  latter  use  it  was  destroyed,  Jield^  that  this  was  not  a  case  of  land  capture, 
maritime  prize  or  tortious  taking,  and  that  the  claimant  was  entitled  to  a  full  hearing  on  the 
merits.    Radovich  v.  United  States,*  5  Ct.  CL,  541. 

g  1860.  Loss  of  property  by  bombardment  of  town  by  navy  of  United  States.— A  claim 
for  the  loss  of  property  caused  by  the  bombardment  of  a  town  by  the  naval  forces  of  the 
United  States  is  not  of  itself  a  claim  within  the  jurisdiction  of  the  court  of  claims.  Perrin 
V.  United  States,*  12  Wall.,  816. 

g  1861.  Aet  of  July  4,  1864,  relating  to  destrnction  of  property  by  army  and  navy 
daring  the  rebellion. —  The  jurisdiction  of  the  court  of  claims  over  claims  arising  from 
the  destruction  of  property  by  the  army  and  navy  during  the  rebellion  is  abrogated  by 
act  of  congress  of  July  4, 1864.  13  Stat,  at  Large,  381.  Claims  then  pending  in  that  court  can 
have  no  further  hearing  there,  but  must  seek  some  other  forum.  Corbett  v.  United  Stetes,* 
1  N.  &  H.,  139. 

g  1862.  This  jurisdiction  is  not  restored  as  to  claims  for  steamboats  appropriated  by  the 
joint  resolution  of  1869  (December  23),  as  that  resolution  affects  solely  the  settlement  of  such 
claims  by  the  officers  of  the  treasury  department    United  States  v.  Kimbal,  18  WalL,  645. 

§  1868.  The  act  of  congress  of  July  4,  1864,  which  provides  that  the  court  of  claims 
shall  not  have  jurisdiction  of  claims  against  the  United  Stotes  for  appropriation  of  property 
by  the  army  during  the  suppression  of  the  rebellion,  does  not  take  from  that  court  jurisdiction 
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of  a  claim  against  the  United  States  for  the  temporary  nse  of  steamers  engaged  in  transport- 
ing portions  of  the  army  to  different  places.    United  States  v,  Russell,  18  Wall.,  630. 

g  18M.  The  act  of  congress  of  July  4,  1804,  above  referred  to,  does  take  away  jurisdiction 
from  the  court  of  claims  of  a  claim  founded  upon  the  occupation  of  a  plantation  during  the 
war  by  the  United  States  officials,  on  the  ground  that  it  had  been  abandoned  by  its  rebel 
owner,  and  the  leasing  it  by  those  officials  to  various  parties  during  that  time.  Pugh  v. 
United  States,  18  Wall.,  635. 

§  1865.  Act  of  congress  of  July  4,  1864  (13  Stat,  at  Large,  381),  does  not  include  a  claim  for 
use  of  a  building  by  the  civil  service  of  the  federal  government  during  the  rebellion.  Clark 
V.  United  States,*  1  N.  &  H.,  145. 

§  1866.  Where  money  seized  by  the  army  comes  into  the  possession  of  the  government,  it 
is  not  property  appropriated  by  the  army  within  the  meaning  of  the  act  of  July  4,  1864,  and 
this  court  has  jurisdiction  of  a  suit  to  recover  it.  Pennsylvania  Co.  t;.  United  States,*  7 
Ct.  CI.,  401. 

§  1867.  Certain  cattle  and  hay  having  been  taken  from  the  claimant's  farm  during  its  occu- 
pation by  federal  cavalry,  the  quartermaster  gave  the  claimant  a  certificate  reciting  the  re- 
ceipt of  the  property,  and  declaring  that  *'  the  owner  will  be  entitled  to  be  paid  for  the  same 
after,"  etc.  The  claimant  proved  no  act  of  his  own  by  which  the  defendants  acquired  the 
property.  Held,  that  it  was  an  appropriation  by  the  army  within  the  meaning  of  the  act  of 
July  4,  1864,  and  that  a  suit  on  such  certificate  was  not  within  the  jurisdiction  of  this  court. 
Patterson  v.  United  States,*  6  Ct.  CL,  40. 

§  1868.  Certain  stores  in  Memphis  were  seized  by  the  military  and  occupied  as  a  hospital. 
After  they  had  been  so  occupied  for  a  year  the  quartermaster  agreed  verbally  to  pay  rent  for 
them,  and  rent  was  so  paid,  though  not  to  the  full  value  of  the  property.  Held,  that  they 
were  occupied  under  a  contract,  and  not  by  virtue  of  an  appropriation  by  the  army,  and  that 
this  court  had  jurisdiction  of  a  suit  for  the  balance  of  the  rent  due  after  the  agreement. 
Held,  also,  that  repairs,  etc.,  necessitated  by  the  alterations  made  in  the  buildings  to  fit  them 
for  use  as  a  hospital,  although  made  prior  to  any  agreement  to  pay  rent  for  them,  were  not 
damage  done  by  the  army  within  the  meaning  of  the  act  of  July  4,  1864,  and  that  the  value 
of  those  repairs  could  be  recovered  in  this  court    Provine  v.  United  States,*  5  Ct.  01.,  455. 

%  1869.  When  a  vessel,  carrying  freight  for  the  government  to  a  southern  port  under  a  con- 
tract, is  compelled  by  the  quartermaster  stationed  there  to  proceed  elsewhere  with  her  cargo, 
against  the  protest  of  her  captain,  but  is  not  taken  from  the  custody  of  her  captain  and  crew, 
such  enforced  service  is  an  impressment  of  the  vessel  within  the  acts  of  March  3,  1849,  and 
March  8,  1868,  and  not  an  ''appropriation  "  of  the  vessel  within  the  meaning  of  the  act  of 
July  4,  1864,  and  the  owner  is  entitled  to  recover  for  an  injury  to  the  vessel  from  a  marine 
casualty,  which  has  been  induced  by  the  specific  interference  of  the  quartermaster  with  the 
navigation  of  the  vessel;  for  such  injury  is  not  ''damage"  done  by  the  army  within  the 
meaning  of  the  last  mentioned  act.  Kimball  v.  United  States,*  5  Ct.  CL,  253. 
^§  1870.  A  hotel  situated  in  G^rgetown,  District  of  Columbia,  was  taken  by  a  United  States 
quartermaster,  under  the  orders  of  the  military  governor  of  the  military  district  of  Washing- 
ton, for  a  military  hospital,  and  used  as  such.  The  quartermaster-general  paid  rent  for  it,  but 
not  its  full  value.  Held,  that  the  war  department  having  treated  it  as  property  held  under 
an  implied  lease,  this  court  could  not  regard  it  as  property  appropriated  by  the  army,  within 
the  meaning  of  the  act  of  July  4,  1864,  and  that  the  claim  for  the  balance  of  the  rent  was 
within  the  jurisdiction  of  the  court.  It  seems,  however,  that,  under  any  circumstances,  the 
property,  being  situated  in  a  loyal  state,  would  be  deemed  taken  under  an  implied  contract. 
Waters  v.  United  States,*  4  Ct  01.,  389. 

§  1871.  Where  a  quartermaster  impresses  a  steamer  into  the  service  of  the  United  States, 
and  during  such  time  she  is  manned,  equipped  and  managed  under  the  authority  and  at  the 
expense  of  the  owner,  the  quartermaster  paying  for  the  services  in  part,  and,  at  the  expiration  of 
the  period  of  her  use,  returning  her  to  the  owners,  such  a  taking  and  use  is  not  an  appro- 
priation of  property  by  the  army,  within  the  meaning  of  the  act  of  July  4, 1864,  and  this  court 
has  jurisdiction  of  a  claim  for  the  steamboat's  services.    Russell  v.  United  States,*  5  Ct  01. ,  121. 

§  1872.  The  United  States  having  need  of  some  sand  for  building  purposes,  the  quartermas- 
ter, whose  duty  it  was  to  procure  it,  obtained  permission  from  the  claimant  to  take  it  from 
his  land  [this  land  was  near  Nashville,  Tennessee],  promising  him  compensation  for  it.  The 
sand  was  taken  by  the  United  States,  and  a  voucher  made  out  for  the  agreed  price.  Held, 
that  these  acts  of  the  quartermaster  were  mere  acts  of  politeness,  and  that  the  teJcing  of  the 
sand  was  an  appropriation  of  property  by  the  army  or  navy  within  the  meaning  of  the  act 
of  July  4,  1864,  and  that  this  court  had  no  jurisdiction  of  the  claim.  Lindsley  v.  United 
States,*  4  Ct  CL,  359. 

§  1878.  The  United  States  military  forces  seized  and  occupied  certain  premises  in  Mempliis 
during  the  war.    After  the  close  of  the  war  they  continued  to  occupy  the  premises.    Held, 
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that  a  claim  for  rent  for  the  occui>ation  subeequent  to  the  war  was  a  claim  **  gtowing  out  of 
the  appropriation  of  property  by  the  army,'*  within  the  meaning  of  the  act  of  July  4, 1864,  and 
aa  construed  by  the  act  of  February  21,  1867,  and  therefore  without  the  jurisdiction  of  this 
court.    Bishop  v.  United  States,*  4  Ct.  Gl.,  448. 

§  1874.  This  court  does  not  have  jurisdiction  of  a  claim  for  the  use  of  premises  in  Meni- 
phis,  occupied  by  the  quartermaster  during  the  war,  without  any  valid  agreement  to  pay 
rent,  or  any  acknowledgment  that  rent  is  due ;  for  such  use  is  an  appropriation  of  property 
by  the  army  within  the  meaning  of  the  act  of  July  4,  1864.  Ayres  v.  United  States,*  8  Ct. 
CL,  1. 

§  1875.  A  steamer  belonging  to  the  claimant  came  into  the  hands  of  the  quartermaster 
after  the  capture  of  Charleston,  and  was  then  used  by  him.  No  contract  was  made  with  the 
claimant  for  its  hire  by  the  quaxtermaster,  or  any  officer  who  had  authority  to  contract.  The 
quartermaster  never  recognized  the  claimant's  ri^t  to  hire,  but  always  treated  the  steamer 
as  captured  property ;  and  it  was  sold  as  such  by  the  treasury  department.  Held,  that  it 
came  within  the  meaning  of  the  act  of  July  4,  1864,  taking  away  the  jurisdiction  of  this 
court  where  the  property  was  appropriated  by  the  army  or  navy;  and  the  petition  was  dis- 
missed.   SlawBon  V.  United  States,*  4  Ct.  a.,  87. 

§  1879.  A  claim  for  the  use  and  occupation  of  a  certain  building  in  Washington,  seized  fay 
the  military  governor  of  the  District  of  Columbia  for  the  use  of  the  quartermaster-general, 
and  used  exclusively  by  the  clerks  in  his  office,  is  not  a  claim  for  property  appropriated  by 
the  army  within  the  meaning  of  the  act  of  July  4,  1864,  and  is  therefore  within  the  juris- 
diction of  this  court    Clark  v.  United  States,*  1  Ct.  d,  146. 

8  1877.  Where  there  are  several  elaimaiits  of  the  same  property,— Where  several  daim- 
ants  are  seeking  to  recover  by  several  actions  the  same  proceeds  of  property,  whereof  each 
claims  to  have  been  the  owner,  the  court  will,  on  these  facts  being  properly  brought  before  it 
on  motion,  determine  the  different  cases  in  one  suit    Woodruff  v.  United  States,*  4  Ct  CL ,  486L 

§  1878.  Where  the  secretary  of  war  transmitted  two  claims  for  the  rent  of  the  same  prem- 
ises to  the  court  of  claims  under  the  act  of  June  25,  1868,  and  it  appeared  that,  considered 
alone,  the  court  had  jurisdiction  of  each  claim,  the  court  refused  to  consider  a  plea  to  the 
jurisdiction,  on  the  ground  that  the  case  involved  a  question  of  title  between  the  cUumanta, 
the  objecting  claimant  not  having  yet  filed  his  petition  in  obedience  to  the  citation  with 
which  he  had  been  served.    Bright  v.  United  States,*  6  Ct  CI.,  118. 

§  1879.  When  a  case  has  been  transmitted  to  this  court  under  the  act  of  June  25,  1866, 
because  the  claim  was  for  rent  which  was  claimed  by  two  parties,  and  one  of  these  parties 
appears  and  presents  his  petition,  but  the  other  does  not  appear,  and  when  cited  only  appears 
to  object  to  the  jurisdiction,  it  is  not  sufficient,  to  entitle  the  claimant  appearing  to  judgment, 
that  the  government  makes  no  defense ;  he  must  still  present  sufficient  proof  to  make  out  a 
prima  facie  right  to  the  rent  himself.    Bright  v.  United  States,*  8  Ct.  CI.,  826. 

§  1880.  Confllet  of  right  between  guardian  and  tutor.—  This  court  is  national  in  its  juris- 
diction, and  a  guardian,  executor  or  administrator  of  any  state  may  maintain  a  suit  in  it 
But  when  there  is  a  conflict  of  right  between  a  guardian  appointed  in  one  state  and  the 
tutrix  appointed  in  another,  the  court  will  give  preference  to  the  one  appointed  in  the  state 
where  the  ward  is  domiciled.    Stanton  v.  United  States,*  4  Ct.  CI.,  466. 

§  1881.  Reference  of  aeconnts.— Although  the  court  of  claims  must  hear  and  decide  all 
cases  itself,  yet  it  may  exercise  the  same  powers  as  other  courts,  and  in  cases  of  complicated 
accounts  may  refer  the  same  to  a  special  commissioner  to  adjust,  and  then  adopt  his  report 
after  examination,  as  its  own  decree.    Intermingled  Cotton  Cases,  2  Otto,  668. 

§  1882.  When  a  claimant  is  entitled  to  recover,  but  the  amount  of  his  claim  cannot  be  de- 
termined by  the  court  from  the  evidence,  it  will  be  referred  to  a  commissioner  to  take  further 
proofs  as  to  the  amount  due.    Sickels  v.  United  States,*  1  Ct  CL,  214. 

§  1888.  Yaeation  of  commission  of  eommissf  oner.—  The  commission  of  a  special  commis- 
sioner will  be  vacated  by  the  court  on  its  own  motion  whenever  it  appears  that  he  is  a  person 
of  bad  character.    Martin  v.  United  States,*  8  Ct  CI.,  884. 

g  1884.  Report  of  equitable  claim  to  congress.— The  court  of  claims  will,  when  the  case 
shows  an  equitable  claim,  report  the  facts  to  congress,  together  with  a  bill  to  be  acted  <m  by 
congress  as  it  shall  think  proper.    Lindsay  v.  United  States,*  10  Law  Rep.,  21. 

§  1885.  Right  of  trial  by  Jury.— The  act  of  congress  which  gives  jurisdiction  to  the  court 
of  claims  empowers  it  to  give  a  final  judgment  in  any  case,  with  a  right  of  appeaL  This  act 
is  not  in  opposition  to  the  seventh  amendment  to  the  federal  constitution,  which  provides  that 
in  suits  at  common  law,  where  the  value  in  controversy  exceeds  $20,  the  right  of  trial  by  jury 
shall  be  preserved.  A  suit  in  the  court  of  claims  is  not,  in  that  sense,  a  suit  at  conunon  law. 
McElrath  v.  United  States.  12  Otto,  489. 

§  18S6.  Rale  establishing  additional  Jarisdlctional  requirement.—  A  rule  of  the  court  of 
claims  requiring  that,  when  tne  case  is  such  as  is  ordinarily  settled  in  anv  executive  depart- 
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ment,  the  petition  should  show  that  application  for  its  allowanoe  had  been  made  to  that 
department,  and  without  success,  and  its  decision  thereon,  establishes  an  additional  jm'isdic* 
tional  requirement  which  congress  has  alone  power  to  impose,  and  is  therefore  unauthorized 
and  void«    Clyde  v.  United  States,  18  Wall.,  88. 

§  1887.  Beformation  of  oon tract —  Under  the  statute  of  August  4, 1876,  the  court  of  claims 
has  jurisdiction  as  a  court  of  equity  to  reform  a  contract.  Harvey  t;»  United  States,  15  Otto,  689. 

g  1888.  DeterminiDg  amount  of  claim.— The  court  of  claims  not  only  has  jurisdiction  to 
decide  whether  a  claimant  has  a  right  to  be  paid  his  claim  against  the  United  States,  but  also 
what  is  the  precise  amount  due  to  him.    United  States  v.  Anderson,  9  WalL,  71. 

§  1889.  ijnantom  meruit. —  Under  the  practice  of  the  court  of  claims  a  judgment  may  be 
rendered  for  the  value  of  property  or  services,  although  there  is  no  quantum  meruit  count  in 
the  petition.    Clark  v.  United  States,  6  Otto,  548. 

§  1 890.  Want  of  parties  •—  Power  to  cause  others  to  be  made  parties.—  The  court  of  claims 
has  not  power  to  make  a  decision  upon  a  case  when  only  a  part  of  the  parties  interested  are 
before  it,  nor  has  it  power  to  cause  others  interested  to  be  made  parties.  Hale  v.  United 
States,*  Dev.,  137. 

§  1891.  Misjoinder  of  parties. —  Where  an  amended  petition  shows  that  only  two  out  of 
the  three  plaintiffs  are  interested  in  the  claims  set  up,  the  court  will  dismiss  the  petition  for 
misjoinder  of  parties.    Parish  v.  United  States,*  1  Ct.  CL,  345. 

§1892.  Citation  compelling  others  claiming  an  interest  to  appear.— Where  an  action 
directly  relates  to  evidences  of  debt  in  the  possession  of  third  parties,  in  which  they  profess 
to  have  a  legal  interest,  the  claimant  may  take  a  citation  requiring  them  to  appear  so  as  to 
formally  notify  them  of  the  pendency  of  the  suit,  that  the  claimant  may  not  be  thereafter  hin- 
dered in  the  prosecution  of  the  suit  by  their  unreasonable  appearance  and  interposition.  But 
the  service  of  the  citation  will  not  bring  any  of  the  parties  served,  whether  citizen  or  alien, 
within  the  authoritative  jurisdiction  of  the  court,  so  as  to  enable  it  to  give  judgment  against 
him  should  he  fail  voluntarily  to  come  in  and  prosecute  his  cro6fr«ction.  State  of  Texas  v. 
United  States,*?  Ct  CI.,  801. 

§  1898.  Where  a  state  is  co-defendant.—  The  court  of  claims  has  no  jurisdiction  of  actions 
where  a  state  is  impleaded  with  the  United  States  as  co-defendant.  Milwaukee  &  Rock  River 
Canal  Co.  v.  United  States,*  1  N.  &  H.,  188. 

§  1894.  Jurisdiction  prior  to  1863.— Before  its  reorganization  by  the  act  of  March  8,  1863»  , 
this  court  sat  only  to  determine  questions  of  law  and  fact,  which  were  to  be  passed  upon  by 
congress,  and  therefore  had  no  adequate  remedy  to  give.   Reeside  v.  United  States,  *  d  Ct.  CI.,  1* 

§  1895.  Judgments  of  eoort  of  claims  prior  to  1868.— The  judgments  of  the  court  of 
claims  prior  to  its  reorganization  by  act  of  congress  of  March  8,  1863,  were  not  final  decrees 
until  approved  by  congress,  nor  could  action  be  brought  on  them  as  such.  Nourse  o.  United 
States,*3N.  &H..  S16. 

§  1896.  Prior  to  the  act  of  March  8,  1^,  reorganizing  this  court,  its  decisions  had  not  the 
force  of  judicial  decrees  or  judgments.  Therefore  a  finding  of  this  court  before  that  act  in 
favor  of  the  claimant,  reported  by  the  court  to  congress  and  still  pending  in  congress,  is  no 
foundation  for  a  claim  in  this  court,  and  the  petition  must  be  dismissed.    Ibid, 

§  1897.  Former  adjadication.— Where  a  former  action  was  simply  for  the  wrongful  ocon* 
pation  of  certain  premises  by  the  defendants,  and  the  declaration  did  not  show  that  the  prem- 
ises were  a  portion  of  a  permanent  Indian  reservation,  nor  that  the  Indian  title  had  never 
been  divested,  and  had  been  expressly  reserved  by  treaty ;  and  the  nominal  defendant  did  not 
come  in  and  set  up  either  the  title  of  the  United  States  or  that  of  the  Indians,  hM^  that  the 
judgment  in  the  former  action  would  not  estop  the  defendants  from  setting  up  the  Indian 
title  in  the  present  suit,  although  the  nominal  defendant  in  the  former  action  had  appeared 
in  the  case  by  their  direction.    Langford  v.  United  States,*  12  Ct.  CL,  838. 

§  1898.  After  the  court  of  claims  has  decided  adversely  to  the  claimant,  he  cannot  main- 
tain a  second  action  for  the  same  cause,  although  the  supreme  court  has  held  the  doctrine  of 
the  first  decision  erroneous,  and  the  claimant  had  no  right  of  appeal.  The  first  judgment, 
standing  unvacated  and  unreversed,  if  pleaded  by  the  defendants,  is  a  bar  to  the  second  action« 
Osbom  V,  United  States,*  9  Ct.  CL,  158. 

g  1899.  The  estoppel  of  a  judgment,  rendered  on  the  merits,  whether  on  demurrer,  agreed 
statement  of  facts  or  verdict,  extends  to  every  material  allegation  or  statement,  whicli,  hav« 
ing  been  made  on  one  side  and  denied  on  the  other,  is  at  issue  in  the  cause,  and  is  determined 
in  the  course  of  the  proceedings.  But  where  the  cause  of  action  in  the  second  suit  is  not 
only  different  from  the  cause  of  action  in  the  first  suit,  but  could  not  have  been  tried,  as  not 
within  the  scope  of  the  pleadings,  the  judgment  in  the  first  suit  will  be  no  bar.  Hence  a 
judgment  in  a  suit  for  the  non-delivery  of  supplies  to  be  transported  is  no  bar  to  a  second 
action  to  recover  for  the  price  of  transportation  of  supplies  actually  delivered  to  bo  trans- 
ported. Shrewsbury  v.  United  States,*  9  Ct.  CL,  268. 
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§  1900.  Where  a  suit  is  prosecuted  in  the  Dame  of  W.,  but  to  ihe  use  of  0.»  who  is  the 
lassignee  of  the  claim  and  the  real  party  in  interest,  under  the  rule  of  law  that  all  privies  to 
the  suit  are  bound  by  the  judgment,  no  second  action  can  be  brought  by  G.  for  the  same  cause 
of  action.    Gill  v.  United  States.*  7  Ct.  CI.,  523. 

g  1801.  Res  ad  judicata  by  another  court— A  judgment  of  a  court  of  the  United  States  or 
of  a  state  concludes  the  court  of  claims  in  the  same  matter.  Rceside  v.  United  States,*  Dev., 
86,219. 

§1902.  Judgment  in  eircoit  court  against  the  goTemment  byway  of  8et-off.~In  an 
action  in  the  circuit  court  by  the  United  States  against  this  claimant,  the  defendant  having 
pleaded  a  set-off,  the  court  gave  judgment  that  the  United  States  take  nothing  by  their  bill, 
and  that  the  claimant  is  entitled  to  the  balance  found  due  him  by  the  jury.  Hdd,  in  a 
suit  in  this  court  to  recover  that  balance,  that  the  judgment  of  the  circuit  court  was  final  and 
conclusive  on  this.    Tillon  v.  United  States,*  1  Ct.  CI.,  220. 

§  1908.  The  Judgment  of  a  prize  conrt^  allowing  certain  bills  for  services  in  weighing 
and  gauging  the  cargoes  of  certain  prizes,  is  a  judicial  determination  of  the  validity  of  the 
claims,  and  cannot  be  reviewed  or  questioned  in  this  comi;.  And  the  order  of  the  prize  court, 
making  the  claims  payable  out  of  '*the  fund  for  defraying  the  expenses  of  suits  in  which 
the  United  States  is  a  party  or  interested,"  under  the  act  of  June  80,  1864,  is  conclusive,  and 
there  appearing  nothing  in  the  way  of  the  payment  of  the  claim  on  the  order  of  the  prize 
court,  there  is  no  reason  for  resorting  to  the  court  of  claims.  Root  v.  United  States,*  5  Ct. 
CI.,  408. 

%  1904.  Decision  of  ex  parte  tribunal.— The  proceedings  of  an  ex  parte  commission,  ap- 
pointed by  the  secretary  of  war  to  examine  and  report  upon  certain  claims,  having  no  final 
powers,  and  to  which  the  claimants  were  practically  obliged  to  submit  their  claims,  do  not 
constitute  an  arbitration,  and  are  not  binding  on  this  court.  Reeside  v.  United  States,*  2  Ct. 
CI.,  1. 

•  §  1905.  Settlement  of  claim  by  commission. —  When  there  is  a  dispute  between  a  con- 
tractor and  the  government,  and  his  claim  is  referred  to  a  commission  to  settle,  which,  after 
full  investigation,  and  a  patient  hearing  given  to  the  claimant,  fix  the  basis  on  which  his  ac- 
count is  to  be  settled,  and  this  basis  is  adopted  and  the  claimant  receives  the  money  under  it. 
this  will  be  held  a  full  settlement  of  his  claim,  and  he  cannot  afterwards  sue  in  the  court  of 
claims  for  the  balance  due  under  his  contract     United  States  v.  Justice,  14  Wall.,  585. 

g  1906.  Award  made  under  act  of  congress.—  An  award  made  by  an  arbitrator,  to  whom 
by  act  of  congress  the  claim  had  been  referred,  and  accepted  by  the  claimant,  is  binding  on 
the  claimant,  and  cannot  be  afterwards  opened  in  this  court  on  the  ground  that  the  award 
made  was  not  according  to  the  submission.     Gilbert  v.  United  States,*  1  Ct.  CI.,  108. 

^  1907.  A  decision  of  the  board  of  commissioners  for  adjudtcating  upon  claims  agalns* 
Spain,  under  treaty  of  February  22,  1810,  is  final,  and  does  not  allow  of  an  appeal  to  the  court 
of  claims.    Thomas  v.  United  States,*  Dev.,  29. 

§  1908.  The  United  States,  by  treaty  with  Spain  of  1810,  in  return  for  the  cession  of  Florida, 
gave  up  the  claims  of  her  own  citizens  against  Spain.  A  special  commission  was  appointed 
to  investigate  these  claims  and  adjust  them.  The  commission  rejected  this  claimant's  claim. 
Held,  that  the  commission  was  a  special  tribunal  from  whose  decision  there  was  no  appeal; 
and  that  this  court  had  no  power  to  overturn  or  disregard  that  decision,  although  it  was 
erroneous;  and  that,  therefore,  this  petition  must  be  dismissed.  Meade  i;.  United  States,*  2 
Ct.  CI.,  224. 

§  1909.  Decision  on  land  warrant  by  commissioner.— When  a  decision  on  a  land  warrant 
is  made  by  the  commissioner,  this  decision  is  final  only  as  regards  the  executive  department, 
and  does  not  prevent  a  suit  in  the  court  of  claims.    Alire  v.  United  States,*  1  N.  &  H.,  334 

g  1910.  Claim  settled  by  congrross. —  The  court  of  claims  has  no  jurisdiction  of  a  claim  for 
the  settlement  of  which  a  special  act  of  congress  has  been  passed  and  a  sum  found  due  and 
paid  to  the  claimant.    Gay  i;.  United  States,*  Dev.,  61. 

8  1911.  Beriew  of  Judicial  decision  of  officer.—  When  an  accounting  officer  acts  simply 
in  a  ministerial  capacit.y,  his  decisions  may  be  reviewed  in  this  court;  but  when  he  acts  in  a 
judicial  or  quasi  judicial  capacity,  either  as  an  arbitrator  or  as  a  special  tribunal  invested 
with  the  sole  jurisdiction  of  the  claim,  his  award  is  final.  Hence,  where  congress  referred  a 
claim  to  the  postmaster-general  to  **  adjust  and  settle  **  on  **  the  affidavits  and  proofs  on  file 
in  the  house  of  representatives,'*  and  the  consideration  of  this  testimony,  in  the  opinion  of 
the  court,  implied  an  exercise  of  judicial  discretion,  the  court  held  that  his  award  was  final; 
though  whether  as  an  award  of  an  arbitrator  or  as  the  decision  of  a  special  tribunal,  clothe! 
with  exclusive  jurisdiction  of  the  case,  they  said  had  not  yet  been  decided.  Chorpenning  v. 
United  States,*  3  Ct.  CI.,  140. 

'  §  1912.  Decision  of  officers  in  money  claims.— In  cases  of  money  claims  it  does  not  oust 
or  affect  the  jurisdiction  of  this  court  that  the  accounting- officers,  or -even  the  head  of  a  de- 
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pertment,  has  decided  thai  the  cluimaiit  was  not  entitled  to  be  paid.  Bogert  v.  United  States/ 
8  Ct.  CL.  18. 

g  1918.  Beiiew  of  decision  of  postmaster-general.— The  court  of  claims  has  no  power  of 
review  over  decisions  of  the  postmaster-generaly  in  the  exercise  of  his  judicial  discretion. 
Buckles  V.  United  States,*  20  Law  Rep.,  G80. 

§  1914.  When  acconntlng  offlcers  refuse  to  act  under  statute.-— The  court  of  claims  may 
review  the  construction  given  to  a  federal  statute  by  the  accounting  offlcers  of  the  treas- 
ury, when  they  refuse  to  act  under  it.    Wigg  v.  United  States,*  Dev.,  48. 

§  1915.  Suit  by  assignee.—  Claims  against  the  United  States  cannot  be  assigned  so  as  to 
enable  the  assignee  to  bring  suit  in  his  own  name  in  the  court  of  claims.  United  States  v. 
Gillis,  6  Otto,  417;  Sines  v.  United  States,*  1  Ct.  CK,  Id. 

§  1916.  One  to  whom  a  voucher  has  been  made  by  an  Indian  agent  at  the  request  of  the 
Tender  of  certain  chattels  purchased  by  the  agent  is  at  best  but  an  assignee  of  the  claim,  and 
as  such  cannot  maintain  an  action  on  the  voucher  in  this  court.  Johnston  v.  United  States,* 
18  Ct  a.,  217. 

g  191 7.  The  assignee  of  property  destroyed  more  than  a  year  before  the  assignment  cannot 
maintain  a  suit  in  his  own  name  for  its  value  in  this  court.  Wiggins  v.  United  States,*  2  CL 
CL,  845. 

^  1918.  Pending  an  action  in  this  court  by  two  partners  to  recover  damages  for  the  breach 
of  a  contract  of  sale  by  the  government,  one  assigned  all  his  claim  to  the  other.  Held,  that 
the  assignment  was  illegal  under  the  act  of  26th  of  February,  1858,  and  that  the  assignee 
could  not  prosecute  the  suit  alone.    Cooper  i\  United  States,*  1  Ct  CL,  85. 

§  1919.  There  is  no  objection  to  the  assignor  and  assignee  of  a  claim  suing  together  under 
tlie  abandoned  or  captured  property  act,  the  petition,  which  is  implied  by  the  oath  of  the 
assignor,  alleging  the  assignment  and  that  the  suit  is  for  the  use  of  the  assignee.  Tebbitts  v. 
United  States,*  5  Ct.  CL,  607. 

§  1920.  When  a  suit  is  brought  in  the  name  of  the  assignor  of  a  claim,  for  the  use  of  the 
assignee,  it  is  necessary  to  connect  the  assignor  with  the  case,  either  by  his  verifying  the  peti- 
tion, or  by  the  warrant  of  attorney  required  under  rule  II,  or  by  proving  the  transfer. 
Silverhill  v.  United  States,*  5  Ct  Q.,  610. 

§  1921.  A  suit  is  begun  by  an  assignor  for  the  benefit  of  his  assignee.  He  dies  pendente 
lite.  His  executrix  files  an  amended  petition,  which  states  the  transfer.  This  amended  peti-* 
tion  is  verified  by  her.  Held,  that  the  assignor  was  sufficiently  connected  with  the  case. 
Pullin  V.  United  States,*  7  Ct  CL,  607. 

§  1922.  When  an  action  is  brought  by  an  assignor  for  the  use  of  several  assignees,  and  it  is 
not  apparent  on  the  proofs  what  the  respective  interests  of  the  assignees  are,  the  court  will 
not  dismiss  the  claim,  if  otherwise  valid,  for  the  defendants  are  to  be  regarded  in  this  court 
as  seeking  a  decision  on  the  merits,  and  as  no  costs  are  awarded  they  would  take  nothing  by 
a  new  suit ;  but  the  court  will  refer  the  matter  to  a  commissioner  for  further  hearing  as  to  the 
amount  of  each  assignee's  claim,  and  suspend  judgment  till  the  coming  in  of  his  report.^ 
Crowell  V.  United  States,*  6  Ct  CL,  23. 

§  1928.  equity  Jurisdiction.— After  reviewing  the  different  decisions  under  the  aban-* 

doned  and  captured  property  act,  in  which  the  United  States  had  been  likened  to  a  trustee^ 
and  those  in  which  the  court  had  heard  different  claimants  of  the  same  fund  in  one  suit,  the 
court  held  that,  as  it  had  not  by  any  judicial  act  assumed  authority  to  judge  of  the  equities 
between  a  citizen  and  the  government,  or  to  entertain  a  suit  against  the  government  on 
equitable  considerations,  it  would  not  decide  the  question  whether  it  had  any  equity  jurisdic^ 
tion,  the  decision  not  beifig  necessary  under  the  circumstances.  The  facts  of  this  case  were 
as  follows:  A.,  holding  a  claim  against  the  United  States,  assigned  it  to  B.,  who  commenced 
a  suit  for  it  in  A.*s  name.  Pending  this  action  A.  became  insolvent,  and  his  assignee  as- 
signed the  claim  to  C,  who  moved  in  the  suit  by  B.  to  be  admitted  as  the  claimant,  and  to 
prosecute  the  claim  iu  his  own  name.  Held,  that  under  the  bankrupt  act  he  was  the  holder 
of  the  legal  title,  and  that  his  motion  must  be  granted.  Burke  t;.  United  States,*  13  Ct.  CL, 
28L 

§  1924.  Bight  of  alien  to  sue  in  court  of  claims.— Under  the  act  of  July  27,  1868,  section 
2»  an  alien  is  entitled  to  maintain  a  suit  in  this  court  if  a  citizen  of  the  United  States  have  the 
legal  right,  according  to  the  forms  of  procedure  of  the  government  of  such  alien,  to  prosecute 
in  such  government's  courts,  to  ji;dgment  against  it,  a  claim  which,  if  the  case  arose  under 
this  government,  he  could,  under  the  same  circumstances,  prosecute  to  judgment  against  the 
United  States.  So  held  where  a  citizen  of  France  having  sued  in  this  court,  it  appeared  that 
by  the  French  law  American  citizens  could  sue  the  French  government  for  real  or  personal 
property  detained  by  it,  subject  only  to  giving  security,  and  the  court  decided  that  such  cit- 
izen could  sue  in  this  court.    Rothschild  v.  United  States,*  6  Ct  CL,  204. 

§  1925.  By  immemorial  usage  there  is  accorded  tp  ^papish..aliU9i9As»,jUid,tOJBliensaa..vell»J 
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the  right  to  prosecute  suits  against  the  Spanish  govern  ment  in  the  judicial  tribanala  The 
judgments  of  these  tribunals  are  conclusiye,  and  are  satisfied  by  being  inserted  in  the  budget, 
when  they  are  paid  by  the  treasurer  or  paymaster  as  a  matter  of  course,  without  further  leg- 
islative action.  Held,  that  the  Spanish  government  accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  such  government  in  its  courts  within  the  meaning  of  the 
act  of  July  27,  1868.    Molina  v.  United  States,*  6  Ct.  a.,  269. 

§  1926.  Limitation.—  In  the  case  of  the  sale  of  beef,  the  statute  of  limitations  provided  by 
the  amended  court  of  claims  act  begins  to  run  from  the  time  when  the  goods  were  delivered 
and  the  price  became  payable,  and  not  from  the  time  when  the  executive  department  dis- 
allowed the  claim.    Battelle  v.  United  States,*  7  Ct  CL,  297. 

§  1927.  In  actions  under  the  act  of  May  9,  1866  (R.  S.,  §§  1059, 1062),  for  relief  from  respond- 
bility  for  loss  of  funds  captured  while  in  the  line  of  duty,  and  for  which  the  party  is  held 
responsible,  the  statute  of  limitations  does  not  begin  to  run  so  long  as  the  United  States  de- 
lays to  enforce  its  claim ;  for  it  is  in  reality  a  suit  to  establish  a  defense,  and  so  long  as  the 
defense  can  be  raised  so  long  should  the  action  lie  in  the  court  of  claima  But,  at  all  events, 
in  this  case,  as  the  loss  was  not  disallowed  by  the  accounting  officer  as  a  credit  till  within  six 
years  of  the  commencement  of  this  suit,  the  statute  constitutes  no  bar.  United  States  v. 
Clark,*  10  Cb.  Leg.  N.,  244. 

§  1928.  Where  a  new  suit  under  the  abandoned  or  captured  property  act  would  be  barred 
by  the  limitation  prescribed  by  that  act,  the  court  will  allow  an  existing  suit,  brought  by  a 
wife  alone,  to  be  amended  by  adding  the  husband  as  co-claimant.  Green  v.  United  States,* 
7  Ct  CI.,  496, 

g  1929.  To  save  a  right  of  action  from  being  barred  by  the  statute  of  limitations,  which 
would  be  the  ease  were  a  new  action  to  be  brought,  the  court  will  allow  the  assignor  to  be 
substituted  for  the  assignee  in  an  action  pending,  and  the  same  acti<»i  to  proceed  in  the  name 
of  the  assignor  to  the  use  of  the  assignee.  In  this  case  the  action  was  to  recover  the  proceeds 
of  captured  property.    Pay«n  v.  United  States,*  7  Ct  CL,  400. 

g  19S0.  The  statute  of  limitations  of  March  8,  1868,  section  10,  barring  all  actions  on  claims 
against  the  United  States  unless  suit  is  begun  within  six  years  after  the  claim  first  accrues, 
does  not  begin  to  run  until  there  is  a  person  in  existence  who  is  qualified  to  sue  upon  the 
right  ELence,  where  the  claim  of  a  contractor  did  not  accrue  till  after  his  death,  and  no 
personal  representative  was  then  appointed,  field,  that  the  statute  did  not  begin  to  run  until 
such  appointment  was  made ;  and  the  appointment  having  been  made  within  three  years  of 
the  time  when  suit  was  begun,  the  claim  was  not  barred,  although  the  statute  provides  that 
no  other  disalMlity  than  those  enumerated  should  prevent  the  claim  from  being  barred,  for  the 
statute  only  refers  to  personal  disabilities,  not  to  the  want  of  a  party  capable  of  suing.  Fulen- 
weider  v.  United  States,*  9  Ct.  CL,  403. 

§  1981.  Elidence* —  On  all  questions  touching  the  competency  or  relevancy  of  testimony  in 
this  court,  the  principles  which  govern  courts  of  law  shall  be  maintained.  Hughes  v.  United 
States,*4Ct  CL,64. 

§  1982.  Under  the  act  of  June  26,  1868  (§  1079,  R.  S.),  the  rule  of  evidence  in  the  court  of 
elaims  is  the  old  common  law  rule.  Hence,  under  this  act,  a  claimant  is  a  competent  witness 
to  prove  the  contents  of  a  package  or  trunk,  in  regard  to  which  his  right,  title  and  claim  to 
relief  for  its  loss  has  been  already  established  by  other  evidence.  United  States  t;.  Clark,* 
10  Ch.  Leg.  N.,  244. 

§  1988.  The  vendor  of  property,  which  was  seized  and  confiscated  after  the  sale  and  deliv- 
ery to  a  third  person  for  the  use  of  the  claimant,  is  not  rendered  an  incompetent  witness  by 
the  act  of  June  25,  1868 ;  to  render  a  party  incompetent  under  that  act  he  must  be  the  claim- 
ant or  plaintiff  of  record,  interested  in  the  suit,  or  the  person  through  whom  the  actual  claim 
in  suit  was  derived.  Grossmeyer  v.  United  States,*  4  Ct.  CL,  1 ;  Anderson  v.  United  States,* 
4  Ct  CL,  467. 

§  1984,  Where  an  agent  purchased  cotton  during  the  war  without  authority,  and  before  his 
purchase  was  ratified  the  cotton  was  seized  by  the  United  St&tes  troops,  the  court  held  that 
the  legal  title  was  in  the  agent  at  the  time  of  seizure,  and  that  he  was  not  a  competent  wit- 
ness for  the  claimant  in  a  suit  against  the  government  under  the  act  of  June  25,  1868.  Stod- 
dart  V.  United  States,*  4  Ct  CL,  511. 

§  1985.  The  trustees  of  a  religious  corporation  are  not  persons  from  whom  the  claimant  de- 
rives his  title,  or  interested  in  such  title,  claim  or  right,  within  the  meaning  of  the  act  of  June 
25,  1868,  excluding  such  persons  from  testifying  in  support  of  any  such  title,  claim  or  right 
Congress  did  not  intend  this  statute  to  extend  beyond  claimants  prosecuting  suits  in  their  own 
names  or  for  their  own  advantage,  and  persons  who  take  a  direct  pecuniary  or  material  ad- 
vantage from  the  result     Hebrew  Cong,  v.  United  States,*  6  Ct.  CL,  241. 

§  1988.  Testimony  of  the  claimant  taken  before  the  act  of  June  25,  1868,  cannot  boused  in 
this  oourt  by  either  the  claimants  or  defendants.    The  only  mode  in  which  the  United  States 
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can  use  the  claimaat^s  testimony  is  by  ezamining  him  as  a  witnsas  under  aeoiion  8  of  the  act 
of  March  8.  1863.     Hubbell  v.  United  States,*  4  Ct.  01.,  87. 

§  1987.  A  claimant  is  not  permitted  to  testify  in  his  own  behalf  in  the  court  of  claims. 
Jones  V.  United  States,*  1  Ct.  CL,  383;  McKee  v.  United  States,*  1  Ct.  CI.,  836. 

g  1988.  Under  rule  XXII  of  the  court  of  claims,  vouchers  signed  by  persons  claiming  to  be 
military  officers,  but  whose  official  character  seems  disputed  by  the  war  department,  and  is 
not  shown,  are  not  competent  evidence.    Seeberger  v.  United  States,*  4  Ct.  CI.,  405. 

$$  1989.  The  testimony  of  the  claimant  alone  is  not  sufficient  to  support  his  claim,  espe- 
cially where  it  appears  from  such  testimony  that  there  are  disinterested  parties  cognizant  of 
the  facts.     Pattee  v.  United  States,*  3  Ct.  CL,  897. 

§  1940.  The  claimant's  oath  is  not  evidence  in  this  court  of  the  value  of  his  property 
which  had  been  illegally  seized  by  the  government.    Brooke  v.  United  States,*  3  Ct.  CI.,  180. 

g  1941.  This  court  is  not  bound  to  accept  irrelevant  and  incompetent  testimony  simply  be* 
cause  it  has  been  presented  to  congress,  and  printed  by  congress  as  part  of  the  record,  and 
transmitted  here  as  part  of  the  case.  Clark  t;.  United  States,*  1  Ct.  CL,  246 ;  McKee  t^.  United 
States,  1  Ct  CL,  886. 

§  1942.  Objections  to  the  form  and  manner  of  taking  testimony  cannot  be  made  at  the  be^ 
ginning  of  the  trial  if  the  party  objecting  had  an  opportunity  of  making  them  before.  So 
held  where  the  government  attempted  to  impeach  the  credibility  of  a  deponent,  having  had 
two  opportunities  to  croe&>ezamine  him  on  the  subject  Hughes  v.  United  States,*  4  Ct 
CL,  64. 

j$  1948.  Where  a  witness  has  been  examined  by  the  claimant  and  cross-examined  by  the 
government,  the  latter  wiU  not  be  allowed  to  re-examine  him  by  direct  interrogatories  on  the 
identical  subject-matter  of  its  cross-examination,  especially  when  it  appears  that  his  testi* 
mony  had  been  given  when  he  claimed  to  be  assignee,  a  claim  since  then  excluded  by  the 
court,  and  that  the  present  effort  on  the  part  of  the  government  may  spring  from  an  offer  on 
the  part  of  the  witness  to  testify  so  as  to  defeat  the  claim  altogether.  Atocha  v.  United 
States.*  6  Ct.  CL,  »5. 

§  1944.  On  a  claim  for  land  belonging  to  claimant  under  the  donation  act,  and  seized  by 
the  United  States  army  officers  as  a  military  reservation,  it  was  held  that  acts  and  declara* 
tions  of  the  war  department  subsequent  to  the  institution  of  the  suit,  indicating  a  determina« 
tion  to  adopt  it  as  a  military  reservation,  were  not  admissible  in  evidence.  Johnson  v.  United 
States,*  2  Ct  CL,  89. 

§  1945.  A  commissioner  who  brings  a  suit  for  relief  from  liability  for  money  lost  by  capt* 
ure  under  the  disbursing  officers*  act  of  May  9,  1866,  cannot  testify  in  his  own  behalf,  the 
government  having  been  in  no  fault,  on  the  ground  that  his  is  the  only  testimony  the  cir* 
cumstanoes  can  furnish.    Christian  t;.  United  States,*  7  Ct.  CL,  481. 

S  1948.  Pleading. —  The  court  of  claims  is  not  bound  by  any  special  rules  of  pleading,  e.  g., 
that  a  contract  made  with  two  nuist  be  prosecuted  in  their  joint  names.  United  States  i^. 
Bums,  12  WalL,  254. 

g  1947.  In  order  to  maintain  a  suit  in  this  court  the  petitioner  must  allege  and  prove  that 
he  has  made  an  application  to  the  proper  department  to  have  his  claim  adjusted.  Calkins  v* 
United  States.*  1  Ct.  CL,  882. 

§  1948.  An  allegation  in  a  petition,  that  an  application  has  been  made  for  payment  **  to  the 
proper  department,"  is  not  a  sufficient  compliance  with  rule  II  of  this  court,  which  requires 
that  '*the  petition  set  forth  a  full  statement  of  the  claim,  and  of  the  action  thereon  .  .  . 
by  any  of  the  departments.'*  Also,  that  **  in  every  case  where  the  daim  is  such  as  is  ordi* 
narily  settled  in  any  executive  department,  the  petition  shall  show  that  application  for  its 
allowance  has  been  made  to  that  department,  and  without  success,  and  its  decision  thereon.** 
Clyde  V,  United  States,*  5  Ct.  CL,  134. 

g  1949.  The  Terlflcatioo  of  the  petition  required  by  the  act  of  March  8,  1868,  reconstruct- 
ing this  court,  is  not  essential  to  give  the  court  jurisdiction  of  the  case ;  and  a  petition  which 
has  not  been  verified  as  required  may  be  amended.    Griffin  v.  United  States,*  13  Ct.  CL,  257. 

g  1950.  Averment  of  loyalty.— The  jurisdiction  of  this  court  depends  upon  the  allegations 
that  the  claimants  and  all  former  owners  of  the  claim  have  at  all  times  borne  true  allegiance 
to  the  government,  eta,  and  have  not  in  any  way  voluntarily  aided  or  abetted  or  given  en- 
couragement to  rebellion  against  the  government  The  allegations  are  traversable,  and  if 
found  against  the  claimants,  their  case,  so  far  as  this  court  is  concerned,  is  at  an  end.  Peirce 
V.  United  States,*  1  Ct  CL,  196. 

g  1951.  An  averment  of  loyalty  in  a  petition  to  this  court  is  a  material  allegation,  without 
which  the  petition  must  be  dismissed.    Brockett  v.  United  States,*  2  Ct.  CL,  218. 

g  1952.  Amendments. —  It  is  not  a  matter  of  right  in  a  claimant,  without  leave  of  the  court 
to  amend  his  petition,  and  if  a  case  has  been  remanded  to  the  docket  with  merely  a  general 
leave  to  amend,  it  is  not  admissible  for  the  claimant  to  file  an  amended  petition  without  first 
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submitting  it  to- the  oonit  and  obtaining  specific  leave  to  file  it.  But  when  an  order  of  coait 
entered  of  record  specifies,  as  in  this  case,  the  particular  amendment  allowed  to  be  made,  the 
order  itself  is  a  sufficieDt  leave,  authorizing  the  corresponding  amendment  to  be  made  and 
filed,  without  further  application  to  the  court.    Shaw  v.  United  States,*  9  Ct.  CI.,  801. 

§  1958.  The  provision  of  the  judiciary  act  that  no  proceeding  shall  be  quashed,  etc.,  for 
any  defect  or  want  of  form,  except  in  case  of  demurrer  specially  setting  forth  the  defect,  but 
the  court  shall  have  power  to  amend  all  such  imperfections  and  wants  of  form,  applies  to  this 
court ;  and  a  petition  will  not  be  dismissed  because  a  party  has  been  joined  as  a  claimant  who 
has  no  interest  in  the  subject-matter,  but  the  court  will  allow  it  to  be  amended,  diBmissing^ 
such  claimant.    Molina  v.  United  States,*  6  Ct.  CL,  269. 

§  1954.  New  trial. —  The  act  of  June  25,  1868,  authorizing  this  court  to  grant  a  new  trial 
where  any  fraud,  wrong  or  injustice  has  been  done  the  government,  does  not  authorize  it  to 
do  so  for  the  failure  to  present  evidence  which  might  have  been  known  to  the  former  law 
officers  of  the  government  charged  with  the  defense.    Silvey  v.  United  States,*  7  Ct.  CL,  895. 

$$  1955.  When  evidence  was  known  to  the  officers  of  the  defendants  at  the  time  of  trial, 
but  was  not  offered,  it  is  no  ground  for  a  new  trial,  under  the  act  of  June  25, 1868,  that  if  it  had 
been  offered  it  might  have  constituted  a  valid  defense,  for  the  injustice,  if  any,  was  inflicted 
Qn  the  defendants  by  their  own  officers.    Child  t;.  United  States,*  6  Ct.  CI.,  44. 

§  1959.  The  act  of  February  24,  1855,  establishing  the  court  of  claims,  which  forbids  the 
granting  of  a  new  trial,  except  under  such  circumstances  as  by  the  rules  of  common  law  or 
chancery,  in  suits  between  individuals,  would  furnish  ground  for  granting  a  new  trial,  applies 
to  this  court  under  its  present  organization ;  and  a  new  trial  will  not  be  granted  when,  by  the 
rules  of  common  law  or  chancery,  it  would  not  be  granted.  Deesou  v.  United  States,*  6  Ct 
CI.,  227. 

8  1957.  On  a  motion  for  a  new  trial  under  the  act  of  June  25,  1868,  ex  parte  testimony  of 
the  kind  and  character  usually  admitted  by  courts  on  the  hearing  of  motions  for  new  trial, 
making  out  a  prima  facie  case,  is  sufficient.  Hence  it  is  not  necessary  for  the  defendants,  on 
such  a  motion,  to  prove  a  bond  by  the  subscribing  witness ;  it  is  sufficient  to  show  a  reasonable 
probability  that  they  can  prove  it  on  trial.    Ayers  v.  United  States,*  5  Ct.  CL,  712. 

§  1958.  Concealing  the  guilt  of  having  aided  in  the  rebellion,  when  making  proof  of  loyalty, 
is  a  fraud,  wrong  or  injustice  done  the  United  States,  within  the  meaning  of  the  act  of  June 
25,  1868,  and  upon  a  motion  for  a  new  trial  by  the  defendants  under  that  act,  the  court  can- 
not try  the  case  upon  its  merits,  and  the  claimant  cannot  admit  the  disloyal  acts  and  show 
extenuating  circumstances  or  compulsion.    Tait  v.  United  States,*  5  Ct.  CL,  688. 

.  §  1959.  An  error  in  law,  for  which  there  existed  a  full  measure  of  redress  by  way  of  appeal, 
is  not  a  wrong  or  fraud  on  the  defendants  for  which  this  court  can  grant  a  new  trial  under 
the  act  of  June  25,  1868.  The  inconveniences  of  an  appeal  constitute  no  ground  for  the 
motion ;  and  the  failure  to  appeal,  or  prosecute  an  appeal,  under  a  misapprehension  of  their 
legal  rights,  must  be  deemed  the  defendants*  misfortune.  Baler  v.  United  States,*  6  Ct  CL, 
708. 

§  1990.  If  a  motion  for  a  new  trial  in  behalf  of  the  government,  under  section  1088,  Re- 
vised Statutes,  be  filed  within  the  two  years  allowed  by  that  section,  the  right  to  take  such 
action  survives  the  lapse  of  that  period,  and  it  is  competent  for  the  court  to  hear  and  deter- 
mine the  motion  whenever  it  shall  thereafter  be  properly  brought  up.  Bellooq  v.  United 
States,*  18  Ct.  CL,  195. 

§  1961.  When  the  court  of  claims  has  dismissed  a  motion  for  a  new  trial  under  section  9; 
act  of  June  25,  1868,  not  on  its  merits,  but  because  in  their  opinion  they  had  no  jurisdiction 
to  entertain  it,  the  proper  remedy  is  ma^idamtu;  and  if  the  government,  in  mistake  of  its 
remedy,  has  taken  an  appeal  which  has  been  allowed,  the  proper  course  is  for  one  or  the  other 
party  to  move  to  dismiss  the  appeal ;  and  after  its  dismissal  for  the  government  to  move  for 
a  distinct  mandamus  to  require  the  court  of  claims  to  proceed.  Ex  parte  Russell,  18  WalL, 
664. 

§  1963. after  appeal.—  If,  after  an  appeal  is  taken  from  the  court  of  claims  to  the 

supreme  court,  the  court  below  grant  a  new  trial,  the  appeal  should  be  dismissed.  The  su- 
preme court  cannot  grant  a  writ  of  certiorari  to  bring  the  proceedings  for  a  new  trial  before 
it,  but  after  the  decision  on  the  new  trial  the  whole  proceedings  may  again  be  taken  before 
the  supreme  court  by  appeaL  United  States  t;.  Young,  4  Otto,  259;  Young  v.  United  States, 
5  Otto,  648. 

§  1963. after  affirmanee  on  appeal.— When  the  decision  of  the  court  of  claims  has 

been  affirmed  on  appeal  to  the  supreme  court,  the  court  of  claims,  under  section  8  of  the  act 
of  June  25,  1868,  has  jurisdiction  to  grant  a  new  trial,  notwithstanding  the  filing  of  the  man- 
date of  the  supreme  court.    Ex  parte  Russell,  13  Wall.,  664. 

g  1964.  Appeals  to  supreme  court—  Under  the  fifth  rule  of  the  rules  regulating  appeals 
from  the  court  of  claims,  a  party  is  not  entitled  to  have  the  court  find  the  fact  to  be  as  he 
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claims  it,  or  if  they  do  not,  to  bring  the  whole  testimony  into  the  supreme  court  to  show  that 
he  was  right.    Mahan  v.  United  States,  14  Wall.,  109. 

g  1965.  Under  the  rules  of  the  supreme  court,  which  require  the  court  of  claims  to  send  up 
ou  appeals  only  *'  the  ultimate  facts  or  propositions  which  the  evidence  shall  establish,"  **  and 
not  the  evidence  on  winch  those  ultimate  facts  are  founded,''  the  latter  Court  cannot  certify  up 
evidence  in  the  case,  although  the  parties  have  agreed  in  writing  that  the  evidence  in  tlie  case 
should  be  certified  to  the  supreme  court  on  appeal.     Hubbell  v.  United  States,*  6  Ct.  CI.,  63*^ 

^  106^  A  decision  of  the  court  of  claims  upon  a  motion  properly  befora  it  Is  not  open  to 
review  in  the  supreme  court.    Young  v.  United  States,*  24  Int  Rev.  Rec.,  846. 

§  19tt7.  The  United  States  has  a  right  of  appeal  from  an  adverse  judgment  of  the  court  of 
claims  in  all  cases  where  that  court  is  required  by  any  general  or  special  law  to  take  jurisdic- 
tion of  a  claim  against  the  United  States  and  act  judicially  in  its  determination.  Vigo's  Case,. 
21  Wall.,  650. 

§  1968.  When  the  court  of  claims,  on  a  claim  embracing  several  items,  rejects  some  but 
allows  others,  and  the  United  States  alone  appeals,  the  supreme  court  will  not  consider  the 
rejected  items,  except  so  far  as  may  bo  necessary  for  a  proper  understanding  of  the  item 
allowed ;  as  the  claimant  by  not  appealing  has  declared  himself  to  be  content  with  the  dis- 
position of  the  case  by  the  court  of  claims.    United  States  v.  Hickey,  17  Wall.,  9. 

§  1969*  The  allowance  of  an  appeal  to  the  supreme  court  by  the  court  of  claims  does  not 
absolutely  and  of  itself  remove  the  cause  from  the  jurisdiction  of  the  latter  court,  so  that  no 
order  revoking  its  allowance  can  be  made.    Ex  parte  Roberts,  15  WalL,  884>  , 

§1970.  When  an  appeal  is  taken  in  vacation  and  allowed  by  the  chief  justice  during  vaca« 
tion,  the  case  is  taken  beyond  the  jurisdiction  of  this  court,  and  the  court  cannot  afterwards 
allow  a  motion  to  vacate  the  allowance  of  the  appeal.    Nutt  v.  United  States,*  8  Ct.  CL,  186* 

§  1971.  An  appeal  from  the  judgment  of  an  inferior  court  is  not  subject  to  its  discretion —>> 
it  is  the  right  of  the  party  —  and  that  court  cannot  limit  or  modify  its  legal  consequences. 
Hence  when  an  appeal  is  taken  from  this  court  to  the  supreme  court  the  action  is  taken  from^ 
the  jurisdiction  of  this  court,  and  transferred  to  the  jurisdiction  of  the  supreme  court ;  and ' 
this  court  cannot  af  terwai*ds  vacate  the  appeal  though  on  the  parties'  own  motion.    Stern  v. 
United  States,*  6  Ct.  CI.,  280. 

§  1972, finding  of  facts  by  eoart  of  claims.— The  finding  of  the  court  of  claims  is 

regarded  by  the  supreme  court  as  a  special  verdict.  The  court  of  claims  may  be  required  to 
state  whether  or  not  a  certain  item  is  included  in  its  finding,  but  not  to  set  forth  in  its  finding* 
the  elements  of  its  award.  The  court  of  claims  cannot  assess  damages  by  conjecture,  but 
must  have  proof  before  it  of  the  amount.    United  States  v.  Smith,  4  Otto,  218. 

§  1973.  The  findings  of  facts  by  the  court  of  claims  on  cases  submitted  to  it  are  final,  like 
the  verdict  of  a  jury  upon  facts  properly  submitted  to  it,  and  will  not  be  revised  by  the  su« 
preme  court.    Ibid, 

§  1974.  When  it  does  not  appear  upon  what  special  elements  of  damages  the  court  of 
claims  awarded  damages,  the  supreme  court  will  not  inquire  into  the  question;  nor  is  it  error 
for  the  court  of  claims  to  omit  to  specify  upon  what  items  its  finding  is  based.    IbidL 

§  1975.  If  the  court  of  claims  finds  the  facts  of  a  case,  and  also  sends  to  the  supreme  court 
on  appeal  the  evidence  on  which  its  finding  of  one  fact  was  based,  and  the  supreme  court 
sees  that  the  evidence  is  wholly  incompetent,  it  must  reverse  the  finding  of  the  court  of  claims. 
United  States  v.  Clark,  6  Otto,  89. 

VIII.  Teeeitorial,  State  and  Other  Cocbtb. 
1.  Territorial  Courts. 

Summary  —  Potrcrs  of  legislature  over  details,  §  1976.— iau^s  of  practice  of  federal  eourU, 
g  1977. —  Power  to  mingle  law  and  equity ,  §  1978.—  General  jurisdiction  not  to  be  conferred 
on  territorial  probate  courts,  ^  1979. 

§  1970.  Under  the  organic  act  of  Montana  Territory,  the  legislature  is  intrusted  with  the 
regulation  of  the  details  of  the  jurisdiction  and  practice  of  the  courts.  Hombuckle  v. 
Toombs,  §§  1980-83. 

§  1977.  Laws  specifically  regulating  the  practice  of  the  federal  courts  do  not  apply  to  the 
territorial  courts.    Ibid. 

%  1978.  It  is  competent  for  the  courts  of  Montana,  under  sanction  of  their  legislature,  to 
mingle  legal  and  equitable  remedies  in  one  proceeding.    Ibid, 

^  1979.  An  enactment  of  the  territorial  legislature  of  Utah,  conferring  upon  the  probate 
courts  general  jurisdiction  in  matters  civil  and  criminal,  is  in  violation  of  the  organic  law, 
and  is  void.    Ferris  v.  Higley,  §§  1984-^. 

[NoT£8.— Sm  §§  1989-2010.] 

759 


IS  i9a0t  inu  ooxTBTa 

HORNBUCKXB  v.  TOOMBa 
(18  WaUacse,  648-657.    1878.) 

EsBOB  to  the  Supreme  Court  of  the  Territory  of  Montana. 

Statkhent  of  Factb. —  Toombs  brought  suit  against  Horn  buckle  for  damages 
for  diverting  a  stream  of  water,  by  means  of  which  he  was  deprived  of  irriga- 
tion of  bis  farm,  and  for  an  injunction  against  further  diversion  of  the  stream* 
There  was  a  verdict  in  his  favor  for  $1,  and  that  he  was  entitled  to  seventy 
inches  of  the  water,  and  an  injunction  was  awarded  by  the  judgment  of  the 
court.  The  errors  assigned  were  as  to  the  intermingling  of  legal  and  equitable 
remedies. 

Opinion  by  Mb.  JusnoE  Bbadi«et. 

The  only  errors  assigned  are  based  on  the  intermingling  of  legal  and  equi- 
table remedies  in  one  form  of  action. 

Such  an  objection  would  be  available  in  the  circuit  and  district  courts  of  the 
United  States.  The  process  act  of  1792  (1  Stat,  at  Large,  275)  expressly  de- 
clared that  in  suits  in  equity,  and  in  those  of  admiralty  and  maritime  jurisdic- 
tion, in  those  courts,  the  forms  and  modes  of  proceeding  should  be  according 
to  the  principles,  rules  and  usages  which  belong  to  courts  of  equity  and  to 
courts  of  admiralty  respectively,  as  contradistinguished  from  courts  of  common 
law,  subject  to  such  alterations  and  additions  as  the  said  courts  respectively 
should  deem  expedient,  or  to  such  regulations  as  the  supreme  court  should 
think  proper  to  prescribe.  The  supreme  court,  in  prescribing  rules  of  proceed- 
ing for  those  courts,  has  always  followed  the  general  principle  indicated  by  the 
law.  Whether  the  territorial  courts  are  subject  to  the  same  regulation  is  the 
question  which  is  now  fairly  presented. 

§  1980.  Former  decisions  denying  the  right  of  territorial  courts  to  mingle  law 
and  equity  in  one  proceeding. 

In  the  case  of  Orchard  v,  Hughes,  1  Wall.,  77,  a  majority  of  this  court  was 
of  opinion  that  the  territorial  courts  were  subject  to  the  same  general  regula- 
tions in  equity  cases  which  govern  the  practice  in  the  circuit  and  district  courts. 
That  was  the  case  of  a  foreclosure  of  a  mortgage  in  the  territorial  court  of  Ne- 
braska, and  the  court,  under  a  territorial  law,  not  only  decreed  a  foreclosure 
and  sale  of  the  mortgaged  premises,  but  gave  a  personal  decree  against  the 
defendant  for  the  deficiency.  We  had  decided  in  Noonan  v,  Lee,  2  Black,  500, 
that  under  the  equity  rules  prescribed  for  the  circuit  and  district  courts,  such  a 
decree  could  not  be  made.  The  majority  of  the  court  now  applied  the  same 
rule  in  the  case  of  Orchard  v.  Hughes,  although  it  was  decided  by  a  territorial 
court.  Following  out  the  principle  involved  in  that  decision,  we  subsequently, 
in  the  case  of  Dunphy  v.  Kleinsmith,  11  Wall.,  610,  reversed  a  judgment  of 
the  supreme  court  of  Montana,  on  the  ground  that  the  case  (being  in  nature 
of  a  creditor's  bill,  filed  to  reach  property  which  the  debtor  bad  fraudulently 
conveyed)  was  a  clear  case  of  equity,  whilst  the  proceedings  therein  exhibited 
no  resemblance  to  equity  proceedings,  there  being  a  trial  by  jury,  a  verdict  for 
damages,  and  a  judgment  on  the  verdict. 

§  1981.  Former  decisions  overruled.  Construction  of  organic  act  of  Mon- 
tana Territory  as  to  courts  and  their  powers. 

On  a  careful  review  of  the  whole  subject  we  are  not  satisfied  that  those  decis- 
ions are  founded  on  a  correct  view  of  the  law.  By  the  sixth  section  of  the 
organic  act  of  the  territory  of  Montana,  with  which  that  of  Nebraska  substan- 
tially agreed,  it  was  enacted  ^'  that  the  legislative  power  of  the  territory  shall 
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extend  to  all  rightful  subjects  of  legislation  consistent  with  the  constitution  of 
the  United  States  and  the  provisions  of  this  act."  By  the  ninth  section  it  was 
provided  "that  the  judicial  power  of  said  territory  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts,  and  in  justices  of  the  peace,"  and  that 
"the  jurisdiction  of  the  several  courts  herein  provided  for,  both  appellate  and 
original,  and  that  of  the  probate  courts  and  justices  of  the  peace,  shall  be  lim- 
ited by  law;  provided^'*  that  "the  said  supreme  and  district  courts  respectively 
shall  possess  chancery  as  well  as  common  law  jurisdiction." 

Now,  here  is  nothing  which  declares,  as  the  process  act  of  1792  did  declare, 
that  the  jurisdictions  of  common  law  and  chancery  shall  be  exercised  sepa- 
rately, and  by  distinct  forms  and  modes  of  proceeding.  The  only  provision  is, 
that  the  courts  named  shall  possess  both  jurisdictions.  If  the  two  jurisdictions 
had  never  been  exercised  in  any  other  way  than  by  distinct  modes  of  proceed- 
ing, there  would  be  ground  for  supposing  that  congress  intended  them  to  be 
exercised  in  that  way.  But  it  is  well  known  that  in  many  states  of  the  Union 
the  two  jurisdictions  are  commingled  in  one  form  of  action.  And  there  is 
nothing  in  the  nature  of  things  to  prevent  such  a  mode  of  proceeding.  Even 
in  the  circuit  and  district  courts  of  the  United  States  the  same  court  is  invested 
with  the  two  jurisdictions,  having  a  law  side  and  an  equity  side;  and  the  en« 
forced  separation  of  the  two  remedies,  legal  and  equitable,  in  reference  to  the 
same  subject-matter  of  controversy,  sometimes  leads  to  interesting  exhibitions 
of  the  power  of  mere  form  to  retard  the  administration  of  justice.  In  most 
cases  it  is  difficult  to  see  any  good  reason  why  an  equitable  right  should  not  be 
enforced  or  an  equitable  remedy  administered  in  the  same  proceeding  by  which 
the  legal  rights  of  the  parties  are  adjudicated.  Be  this,  however,  as  it  may,  a 
consolidation  of  the  two  jurisdictions  exists  in  many  of  the  states,  and  must 
be  considered  as  having  been  well  known  to  congress;  and  when  the  latter 
body,  in  the  organic  act,  simply  declares  that  certain  territorial  courts  shall 
possess  both  jurisdictions,  without  prescribing  how  they  shall  be  exercised,  the 
passage  by  the  territorial  assembly  of  a  code  of  practice  which  unites  them  in 
one  form  of  action  cannot  be  deemed  repugnant  to  such  organic  act. 

§  1982.  Laws  specifioaUy  regulating  proceedings  of  the  federal  courts  do  not 
a'pply  to  the  territorial  courts. 

A  clause  in  the  thirteenth  section  of  the  act,  however,  has  been  referred  to, 
by  which  it  is  declared  "that  the  constitution,  and  all  laws  of  the  United  States 
which  are  not  locally  inapplicable,  shall  have  the  same  force  and  effect  within 
the  said  territory  of  Montana  as  elsewhere  in  the  United  States;"  and  it  is 
argued  that,  by  virtue  of  this  enactment,  all  regulations  respecting  judicial  pro- 
ceedings which  are  contained  in  any  of  the  acts  of  congress  are  imported  into 
the  practice  of  the  territorial  courts.  But  this  proposition  is  not  tenable.  Laws 
regulating  the  proceedings  of  the  United  States  courts  are  of  specific  applica- 
tion, and  are,  in  truth  and  in  fact,  locally  inapplicable  to  the  courts  of  a  terri- 
tory. There  is  a  law  authorizing  this  court  to  appoint  a  reporter.  In  one  sense 
this  law  is  not  locally  inapplicable  to  the  supreme  court  of  the  territory;  but 
in  a  just  sense  it  is  so.  The  law  has  a  specific  application  to  this  court,  and 
cannot  be  applied  to  the  territorial  court  without  an  evident  misconstruction  of 
the  true  meaning  and  intent  of  congress  in  the  clause  of  the  thirteenth  section 
above  referred  to.  That  clause  has  the  effect,  undoubtedly,  of  importing  into 
the  territory  the  laws  passed  by  congress  to  prevent  and  punish  offenses  against 
the  revenue,  the  mail  service,  and  other  laws  of  a  general  character  and  uni- 
versal application,  but  not  those  of  specific  application. 
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The  acts  of  congress  respecting  proceedings  in  the  United  States  courts  are 
concerned  with,  and  confined  to,  those  courts,  considered  as  parts  of  the  federal 
s^'stein,  and  as  invested  with  the  judicial  power  of  the  United  States  expressly- 
con  (erred  by  the  constitution,  and  to  be  exercised  in  correlation  with  the  pres- 
ence and  jurisdiction  of  the  several  state  courts  and  governments.  They  were 
not  intended  as  exertions  of  that  plenary  municipal  authority  which  congress 
has  over  the  District  of  Columbia  and  the  territories  of  the  United  States. 
The}'  do  not  contain  a  word  to  indicate  any  such  intent.  The  fact  that  they 
require  the  circuit  and  district  courts  to  follow  the  practice  of  the  respective 
state  courts  in  cases  at  law,  and  that  they  supply  no  other  rule  in  such  cases, 
shows  that  they  cannot  apply  to  the  territorial  courts.  As  before  said,  these 
acts  have  specific  application  to  the  courts  of  the  United  States,  which  are 
courts  of  a  peculiar  character  and  jurisdiction. 

§  1983.  Territorial  legislatures  have  fuU  general  powers  of  the  details  of  leg- 
islation^ including  the  regulation  of  the  practice  aiid  jurisdiction  of  courts. 

Whenever  congress  has  proceeded  to  organize  a  government  for  any  of  the 
territories,  it  has  merely  instituted  a  general  system  of  courts  therefor,  and  has 
committed  to  the  territorial  assembly  full  power,  subject  to  a  few  specified  or 
implied  conditions,  of  supplying  all  details  of  legislation  necessary  to  put  the 
system  into  operation,  even  to  the  defining  of  the  jurisdiction  of  the  several 
courts.  As  a  general  thing,  subject  to  the  general  scheme  of  local  government 
chalked  out  by  the  organic  act,  and  such  special  provisions  as  are  contained 
therein,  the  local  legislature  has  been  intrusted  with  the  enactment  of  the  en- 
tire system  of  municipal  law,  subject,  also,  however,  to  the  right  of  congress 
to  revise,  alter  and  revoke  at  its  discretion.  The  powers  thus  exercised  bj'  the 
territorial  legislatures  are  nearly  as  extensive  as  those  exercised  by  any  state 
legislature;  and  the  jurisdiction  of  the  territorial  courts  is  collectively  co-exten- 
sive with  and  correspondent  to  that  of  the  state  courts  —  a  very  diflferent  juris- 
diction from  that  exercised  by  the  circuit  and  district  courts  of  the  United 
States.  In  fine,  the  territorial,  like  the  state,  courts  are  invested  with  plenary 
municipal  jurisdiction. 

It  is  true  that  the  district  courts  of  the  territory  are,  by  the  organic  act,  in- 
vested with  the  same  jurisdiction,  in  all  cases  arising  under  the  constitution 
and  laws  of  the  United  States,  as  is  vested  in  the  circuit  and  district  courts 
of  the  United  States;  and  a  portion  of  each  term  is  directed  to  be  appropriated 
to  the  trial  of  causes  arising  under  the  said  constitution  and  laws.  Whether, 
when  acting  in  this  capacity,  the  said  courts  are  to  be  governed  by  any  of  the 
regulations  affecting  the  circuit  and  district  courts  of  the  United  States,  is  not 
now  the  question.  A  large  class  of  cases  within  the  jurisdiction  of  the  latter 
courts  would  not,  under  this  clause,  come  in  the  territorial  courts;  namely, 
those  in  w^hich  the  jurisdiction  depends  on  the  citi2;enship  of  the  parties.  Cases 
arising  under  the  constitution  and  laws  of  the  United  States  would  be  com- 
posed mostly  of  revenue,  admiralty,  patent  and  bankruptcy  cases,  prosecutions 
for  crimes  against  the  United  States,  and  prosecutions  and  suits  for  infractions 
of  the  laws  relating  to  civil  rights  under  the  fourteenth  and  fifteenth  amend- 
ments. To  avoid  question  and  controversy  as  to  the  modes  of  proceeding  in 
such  cases,  where  not  already  settled  by  law,  perhaps  additional  legislation 
would  be  desirable. 

From  a  review  of  the  entire  past  legislation  of  congress  on  the  subject  under 
consideration,  our  conclusion  is,  that  the  practice,  pleadings  and  forms  and 
modes  of  proceeding  of  the  territorial  courts,  as  well  as  their  respective  juris- 
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dictions,  subject,  as  before  said,  to  a  few  express  or  implied  conditions  in  the 
organic  act  itself,  were  intended  to  be  left  to  the  legislative  action  of  the  terri- 
torial assemblies,  and  to  the  regulations  which  might  be  adopted  by  the  courts 
themselves.  Of  course,  in  case  of  any  difficulties  arising  out  of  this  state  of 
things,  congress  has  it  in  its  power  at  any  time  to  establish  such  regulations  on 
this  as  well  as  on  any  other  subject  of  legislation  as  it  shall  deem  expedient  and 
proper.     The  judgment  is  affirmed. 

Dissenting  opinion  of  Justices  Clifford,  Davis  and  Strong. 

We  dissent  from  the  judgment  in  this  case  for  the  reason  that  this  court  has 
several  times  decided  that  claims  at  law  and  claims  in  equity  cannot  be  united 
in  one  action  even  in  the  territorial  courts.  And  we  think  if  a  change  in  the 
rule  is  to  be  made,  that  it  should  be  made  by  congress. 

FERRIS  V.  HIGLEY. 
(20  Wallace,  375-384.    1874. ) 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Statement  of  Facts. —  Higley  sued  Ferris  in  a  probate  court  in  Utah,  on  a 
promissory  note  for  $1,000,  and  obtained  judgment.  This  was  reversed  upon 
appeal  to  the  supreme  court  of  Utah,  on  the  ground  that  the  probate  court  had 
no  jurisdiction  of  such  cases. 

Opinion  by  Mr.  JusncE  Miller. 

The  single  question  in  this  case  is  whether  the  probate  court  had  jurisdiction 
to  bear  and  determine  such  an  action  as  it  heard  and  determined  in  the  present 
case;  and  this  must  be  decided  by  a  construction  of  the  statute  of  the  terri- 
tory and  the  provisions  of  the  act  of  congress  organizing  the  territory.  A 
statute  of  the  territorial  legislature  enacts  that  "the  several  probate  courts,  in 
their  respective  counties,  have  power  to  exercise  original  jurisdiction,  both 
civil  and  criminal,  and  as  well  in  chancery  as  at  common  law,  when  not  pro- 
hibited by  legislative  enactment,  and  they  shall  be  governed  in  all  respects 
by  the  same  general  rules  and  regulations  as  regards  practice  a^  the  district 
courts." 

§  1984.  By  the  wards  **  have  power^^  in  an  enaotment  defining  the  juriadiC" 
tian  of  courts^  it  is  intended  to  confer  the  power  iii  qfiestion. 

In  a  very  learned  opinion  of  one  of  the  judges  of  the  supreme  court  of  the 
territory,  we  find  an  ingenious  argument  in  support  of  the  idea  —  though  the 
case  is  not  rested  on  this  ground  —  that  this  provision  was  not  intended  to  con- 
fer jurisdiction,  but  was  a  mere  declaration  of  the  opinion  of  the  territorial 
legislature  that  the  jurisdiction  already  existed.  This  is  founded  on  the  use  of 
the  words  "have  power"  in  the  present  tense,  instead  of  "shall  have  p^wer," 
in  the  future.  We  have  no  doubt  that  the  legislature  intended  to  confer  the 
power  by  that  sentence.  No  statute  or  other  law  existed  previously  by  which 
any  one  ever  supposed  that  such  power  existed.  The  form  of  expression  here 
used  is  not  at  all  uncommon  for  that  purpose,  especially  in  enactments  which, 
like  this,  are  parts  of  a  general  code  of  laws.  The  legislature  was  not  in  any 
manner  called  upon  to  give  its  opinion  of  the  powers  of  the  probate  court,  but 
it  was  in  fact  making  a  general  system  of  laws  for  the  territory.  It  is  incon- 
ceivable that  it  meant  anything  else  but  to  establish  the  court  and  prescribe  its 

jurisdiction.    . 
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§  1985.  Construction  of  the  organic  act  estallisking  the  territorial  govern- 
fnent  of  Utah. 

Bat  the  power  of  the  legislature  to  confer  this  jurisdiction  on  the  probate 
courts  is  a  much  more  serious  question.  The  organic  act,  in  defining  the  power 
of  the  territorial  legislature,  declares  that  "  it  shall  extend  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  constitution  of  the  [Jnited  States,  and 
with  that  act."  We  may,  I  think,  assume,  without  much  hazard,  that  defining 
the  jurisdiction  of  a  probate  court,  or,  indeed,  of  any  court,  may  be  fairly  in- 
cluded within  the  general  meaning  of  the  phrase  rightful  subject  of  legislation. 
Nor  do  we  think  there  is  anything  in  such  legislation  inconsistent  with  the 
constitution  of  the  United  States.  There  remains  then  only  the  further  in- 
quiry whether  it  is  inconsistent  with  any  part  of  the  organic  act  itself.  That 
act  established  a  complete  system  of  local  government  It  stands  as  the  con- 
stitution or  fundamental  law  of  the  territory.  It  provides  for  the  executive, 
legislative  and  judicial  departments  of  government.  It  prescribes  their  func- 
tions, their  manner  of  appointment  and  election,  their  compensation  and  tenure 
of  office.  In  regard  to  the  judiciary,  it  creates  the  courts,  distributes  the  judi- 
cial power  among  them,  and  provides  all  the  general  machinery  of  courts,  such 
as  clerk,  marshal,  prosecuting  attorney,  etc. 

It  is  here,  then,  if  anywhere,  that  we  should  look  for  anything  inconsistent 
with  the  power  conferred  on  the  probate  courts  by  the  territorial  legislature. 
The  ninth  section  of  the  act  declares  that  "  the  judicial  power  of  the  territory 
shall  be  vested  in  a  supreme  court,  district  courts,  probate  courts,  and  justices 
of  the  peace,"  and  it  prescribes  the  organization  and  number  of  the  district 
courts.  The  judges  of  these  are  appointed  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate  of  the  United  States.  And  then  it  declares 
that  "  the  jurisdiction  of  the  several  courts  herein  provided  for,  both  appellate 
and  original,  and  that  of  the  probate  courts,  and  of  the  justices  of  the  peace, 
shall  be  as  limited  by  law:  Provided,  that  justices  of  the  peace  shall  not  have 
jurisdiction  of  any  matter  in  controversy  where  the  title  or  boundary  of  lands 
may  be  in  dispute,  or  where  the  debt  or  sum  claimed  shall  exceed  $100, 
and  the  said  supreme  and  district  courts,  respectively,  shall  possess  chan- 
cery as  well  as  common  law  jurisdiction."  Provision  is  made  in  the  same 
section  for  appeals  and  writs  of  error  from  the  district  courts  to  the  supreme 
court  of  the  territory,  and  from  that  court  to  the  supreme  court  of  the  United 
States,  but  no  provision  is  made  for  any  such  review  of  the  decisions  of  the 
probate  courts  or  of  the  justices  of  the  peace. 

§  1986.  Jurisdiction  and  constitution  of  probate  courts. 

The  common  law  and  chancery  jurisdiction  here  conferred  on  the  district  and 
supreme  courts  is  a  jurisdiction  very  ample  and  very  well  understood.  It  in- 
cludes almost  every  matter,  whether  of  civil  or  criminal  cognizance,  which  can 
be  litigated  in  a  court  of  justice.  The  jurisdiction  of  the  justices  of  the  peace 
is  specifically  limited  as  regards  the  moneyed  value  on  which  it  ma}'  decide, 
and  by  the  exclusion  of  matters  concerning  real  estate.  Of  the  probate  courta 
it  is  only  said  that  a  part  of  the  judicial  power  of  the  territory  shall  be  vested 
in  them.  What  part?  The  answer  to  this  must  be  sought  in  the  general  nat> 
ure  and  jurisdiction  of  such  courts  as  they  are  known  in  the  history  of  the 
English  law  and  in  the  jurisprudence  of  this  country.  It  is  a  tempting  sub- 
ject to  trace  the  history  of  the  probate  of  wills  and  the  administration  of  the 
personal  estates  of  decedents,  from  the  time  that  it  was  held  to  be  a  matter  of 
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ezclasive  ecclesiastical  prerogative,  down  to  the  present.  It  is  sufficient  to  say 
that  through  it  all,  to  the  present  hour,  it  has  been  the  almost  uniform  rule 
among  the  people  who  make  the  common  law  of  England  the  basis  of  their 
judicial  system,  to  have  a  distinct  tribunal  for  the  establishment  of  wills  and 
the  administration  of  the  estates,  of  men  dying  either  with  or  without  wills. 
These  tribunals  have  been  variously  called  prerogative  courts,  probate  courts, 
surrogates,  orphans'  courts,  etc.  To  the  functions  more  directly  appertaining 
to  wills  and  the  administration  of  estates  have  occasionally  been  added  the 
guardianship  of  infants  and  control  of  their  property,  the  allotment  of  dower, 
and  perhaps  other  powers  related  more  or  less  to  the  same  general  subject. 
Such  courts  are  not  in  their  mode  of  proceeding  governed  by  the  rules  of  the 
common  law.  They  are  without  juries  and  have  no  special  system  of  plead- 
ing. They  may  or  may  not  have  clerks,  sheriffs,  or  other  analogous  officers. 
They  were  not  in  England  considered  originally  as  courts  of  record ;  and  have 
never,  in  either  that  country  or  this,  been  made  courts  of  general  jurisdiction, 
unless  the  attempt  to  do  so  in  this  case  be  successful. 

§  1987*  Under  the  organic  act  of  Utah  territory  it  is  not  intended  that  pro- 
hate  courts  may  be  made  courts  of  general  jurisdiction. 

Looking  then  to  the  purpose  of  the  organic  act  to  establish  a  general  system 
of  government,  and  its  obvious  purpose  to  say  what  courts  shall  exist  in  the 
territory,  and  how  the  judicial  power  shall  be  distributed  among  them,  and 
especially  to  the  fact  that  all  ordinary  and  necessary  jurisdiction  is  provided 
for  in  the  supreme  and  district  courts,  and  that  of  the  justices  of  the  peace, 
and  that  the  jurisdiction  of  the  probate  court  is  left  to  rest  on  the  general  nat- 
ure and  character  of  such  courts  as  they  are  recognized  in  our  system  of  juris- 
prudence, is  it  not  a  fair  inference  that  it  was  not  intended  that  that  court 
should  be  made  one  of  general  jurisdiction  ?  that  it  should  not  be  converted 
into  a  court  in  which  all  rights,  whether  civil  or  criminal,  whether  of  common 
law  or  chancery  cognizance,  whether  involving  life,  or  liberty,  or  property, 
should  be  lawfully  tried  and  determined?  For  all  such  cases,  when  tried-  in  the 
district  courts,  provision  is  made  for  correction  of  errors  and  mistakes  by  appeal 
to  a  higher  court.  But  no  such  provision  is  made  in  regard  to  the  probate 
courts,  a  thing  which  certainly  would  have  been  done  if  it  had  been  supposed 
that  all  judicial  power  would  have  been  vested  in  them. 

It  is  supposed  that  a  sufficient  answer  to  this  course  of  reasoning  is  found  in 
the  declaration  of  the  ninth  section  of  the  organic  act,  already  cited,  that  the 
jurisdiction  of  the  several  courts  therein  provided  for  ^^  shall  be  as  limited  by 
law."  The  argument  is  that  this  refers  to  laws  to  be  thereafter  made  by  the 
territorial  legislature,  and  that,  as  the  power  of  that  body  extended  to  all 
rightful  subjects  of  legislation,  it  extended  to  this  of  totally  changing  the  juris- 
diction of  these  courts.  We  are  not  prepared  to  say  that,  in  deciding  what 
law  is  meant  in  this  phrase,  ''as  limited  by  law,"  we  are  wholly  to  exclude 
laws  made  by  the  legislature  of  the  territory.  There  may  be  cases  when  that 
legislature,  conferring  new  rights  or  new  remedies,  or  establishing  anomalous 
rules  of  proceedings  within  their  legislative  power,  may  direct  in  what  court 
they  shall  be  had.  Nor  are  we  called  on  to  deny  that  the  functions  and  powers 
of  the  probate  courts  may  be  more  specifically  defined  by  territorial  statutes 
within  the  limit  of  the  general  idea  of  the  nature  of  probate  courts,  or  that  cer- 
tain duties  not  strictly  of  that  character  may  be  imposed  on  them  by  that 
legislation. 
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§  1 988.  An  act  of  the  territorial  legislature  of  Utah  conferring  general  juris- 
diction on  probate  courts  is  in  violation  of  the  organic  law^  and  void. 

But  we  hold  that  the  acts  of  the  legislatare  are  not  the  only  law  to  which  we 
must  look  for  the  powers  of  any  of  these  territorial  courts.  The  general  history 
of  our  jurisprudence  and  the  organic  act  itself  are  also  to  be  considered,  and 
any  act  of  the  territorial  legislature  inconsistent  with  the  latter  must  be  held 
void.  We  are  of  opinion  that  the  one  which  we  have  been  considering  is  incon- 
sistent with  the  general  scope  and  spirit  of  that  act  in  defining  the  courts  of 
•the  territory,  and  in  the  distribution  of  judicial  power  amongst  them,  incon- 
eistent  with  the  nature  and  purpose  of  a  probate  court  as  authorized  by  that 
act,  and  inconsistent  with  the  clause  which  confers  upon  the  supreme  court  and 
district  courts  general  jurisdiction  in  chancery  as  well  as  at  common  law.  The 
fact  that  the  judges  of  these  latter  courts  are  appointed  by  the  federal  power, 
paid  by  that  power  —  that  other  officers  of  these  courts  are  appointed  and  paid 
in  like  manner, —  strongly  repels  the  idea  that  congress,  in  conferring  on  these 
courts  all  the  powers  of  courts  of  general  jurisdiction,  both  civil  and  criminal, 
intended  to  leave  to  the  territorial  legislature  the  power  to  practically  evade  or 
obstruct  the  exercise  of  those  powers  by  conferring  precisely  the  same  juris- 
diction on  courts  created  and  appointed  by  the  territory. 

The  act  of  the  territorial  legislature  conferring  general  jurisdiction  in  chan- 
cery and  at  law  on  the  probate  courts  is  therefore  void.  This  view  is  supported 
by  the  decisions  of  courts  of  Kansas  (Locknane  v.  Martin,  McCahon,  60;  Dewey 
V.  Dyer,  id.,  77;  Mayberry,  Graham  et  aL  v.  Kelly,  1  Kan.,  116)  on  a  similar 
statute;  by  decisions  in  Idaho  (The  People  v,  DuRell,  1  Idaho,  30;  Moore  v. 
Konbly,  id.,  55),  and  by  the  decisions  of  the  supreme  court  whose  judgment  we 
are  here  called  on  to  reverse. 

JvdgmefU  affirmed. 

Watte,  0.  J.,  took  no  part  in  the  decision  of  this  case. 

§  19S9.  How  far  goyernable  by  their  own  regulations  and  thoseof  the  legislatare.— The 

practice,  pleadings  and  forms  and  modes  of  proceeding  of  the  territorial  courts,  as  well  as 
their  respective  jurisdictions,  subject  to  a  few  express  or  implied  conditions  contained  in  the 
act  organizing  the  territory,  were  intended  by  congress  to  be  left  to  the  legislative  action  of 
the  territorial  assemblies  and  to  the  regulations  which  might  be  adopted  by  the  courts  them- 
selves. Hence  an  act  uniting  the  equitable  and  common  law  jurisdiction  of  its  courts  is  valid, 
and  a  territorial  court  may  administer  relief  in  both  forms  in  one  action.  Hombuckie  tx. 
Toombs,  18  WaU.,  651;  Davis  v.  Bilsland,  18  MTalL,  659.    See  g§  1976*78. 

§  1990.  Aequlsitlou  of  new  territory.—  Ck)ngre88  possesses  the  power  to  institute  new 
courts  in  territory  newly  acquired  by  cession  from  a  foreign  government,  and  to  transfer  to 
such  courts  cases  pending  before  the  courts  of  that  territory  at  the  time  of  the  cession.  Leit- 
ensdorfer  v.  Webb,  20  How.,  178. 

§  lOaOa.  Reyiew  by  supreme  court  of  Judgment  of  court  of  territory  since  made  a  state.^ 
Judgment  for  the  recovery  of  a  quarter  section  of  land  was  rendered  in  the  district  cotirt  of 
Iowa  territory.  By  writ  of  error  the  case  was  carried  to  the  supreme  court  of  the  territory 
and  judgment  affirmed.  The  territory  being  then  admitted  as  a  state,  the  judgment  was  cer- 
tified by  and  the  record  deposited  with  the  supreme  court  of  the  state;  a  writ  of  error  to  that 
court  from  the  United  States  supreme  court  brought  the  case  before  the  latter  court,  whoe 
it  was  held  that  as  the  proceedings  were  begun  and  consummated  in  the  territorial  courts, 
over  which  the  United  States  supreme  court  properly  exercises  a  revisory  jurisdiction,  the 
supreme  court  could  take  jurisdiction  of  the  case ;  and  as  the  record  had  been  sent  up  to  it  by 
the  supreme  court  of  the  state,  it  would  proceed  to  revise  the  judgment,  although  the  judg- 
ment so  revised  was  certified  by  the  state  court  and  not  by  the  territorial  court.  Webster 
17.  Reid,  11  How.,  45i. 

g  19&i.  When  a  territory  is  made  a  state,  the  cases  pending  in  the  territorial  courts  azB 
divided  between  the  federal  courts  in  the  new  state  and  the  state  courts.    If  thereoonl  of  a 
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case  shows  it  to  be  one  within  the  jurisdiction  of  a  federal  court,  it  may  be  removed  there ; 
otherwise  the  state  court  may  proceed  with  it.    Ames  i'.  Colorado  Cent.  R.  Co.,  4  Dill.,  256. 

§  1992.  Establishment  of  federal  eonrts  on  the  admisHlon  of  Colorado.—  Under  the  act 
of  1876  establishinjET  the  federal  courts  in  Colorado,  and  making  them  the  successors  of  the 
supreme  and  district  courts  of  the  territory,  as  to  cases  of  a  federal  nature,  such  cases  tlien 
pending  may  be  heard  and  decided  by  the  federal  court  just  as  the  court  below  would  have 
proceeded,  and  it  makes  no  difference  in  what  way  the  cause,  under  territorial  statutes,  was 
brought  into  that  court.     Bates  v.  Pay  son,*  4  Dill.,  265. 

§  1993.  Admission  of  Florida. —  By  the  admission  of  Florida  into  the  Union  in  1845,  the 
territorial  government  was  displaced  and  all  powers  and  jurisdiction  were  abrogated.  Hence 
ithe  territorial  district  court  established  by  congress  had  no  jurisdiction  of  a  suit  begun  i|i 
1846.  and  a  decree  rendered  in  the  suit  was  reversed.    Benner  v.  Porter,*  9  How.,  285. 

§  1994.  By  the  admission  of  Florida,  all  its  territorial  courts  lost  their  jurisdiction,  and  a 
conviction  is  erroneous  made  under  an  indictment  found  in  the  superior  court  of  the  territory, 
after  the  territory  ceased  to  be,  and  transferred  into  the  federal  district  court.  Forsyth  v. 
United  States.*  9  How.,  571. 

§  1995.  Distriet  conrts  of  a  territory  have  all  the  powers  of  the  federal  district  and  circuit 
courts  so  far  as  they  may  be  applicable.     United  States  v.  Beebe.*  2  Dak.  T'y,  803. 

§  1996.  The  district  courts  of  a  territory  are  properly  called  United  States  district  courts. 
Choteau  v.  Rice,*  1  Minn.,  103. 

§  1997.  Appointment  of  attorney  for  territory. — A  territorial  court  has  no  power  to  ap- 
point an  attorney  for  the  territory,  but  it  may  designate  some  one  to  fill  this  place  in  absence 
of  an  appointment  by  the  United  States,  and  such  person  will  be  entitled  to  proper  fees.  In 
re  Territorial  Attorney,*  6  Op.  Att'y  Gen'l,  80. 

§  1998.  An  action  to  foreclose  a  mortgage  will  not  be  regarded  as  an  action  at  law  in  the 
federal  courts,  although  the  territorial  courts  in  which  the  suit  was  first  brought  no  longer 
recognize  the  distinction  between  law  and  equity,  and  permit  an  appeal  in  all  actions  only  by 
writ  of  error.    Brewster  v.  Wakefield.  23  How.,  118. 

§  1999.  Mode  of  selecting  grand  Jnry. —  The  district  court  of  a  territory  is  a  federal  court, 
and  is  governed,  as  to  the  mode  of  selecting  the  grand  jury,  by  the  acts  of  congress  relating 
thereto.    In  the  Matter  of  the  Grand  Jury,*  12  Int.  Rev.  Rec,  162. 

§2000.  Boundaries  — Trespass.— Courts  of  a  ten-itory  have  no  jurisdiction  over  the 
Imundaries  of  claims  of  settlers  of  land,  under  an  act  which  prescribes  the  mode  of  fixing 
the  boundaries,  but  they  have  jurisdiction  of  a  suit  of  trespass  brought  by  a  settler  against 
one  who  infringes  on  his  land.    Woodsides  r.  Rickey,*  1  Or.,  106. 

'  §  2001.  The  supreme  court  of  Arkansas  Territory  is  exclusively  an  appellate  court,  and 
has  no  jurisdiction  to  grant  a  mandamus  to  a  lower  judge,  commanding  him  to  amend  a 
record,  since  this  is  an  exercise  of  original  jurisdiction.  Howell  v,  Crutchfield,  Hemp.,' 
100. 

§  2002.  When,  in  Arkansas,  the  judges  of  the  superior  court,  on  an  appeal  from  a  cir- 
cuit court  of  that  territory,  are  equally  divided  in  opinion,  the  judgment  must  be  affirmed. 
Nicks  V.  Mathers,  Hemp.,  81. 

§  2003.  Under  a  statute  of  the  territorial  legislature  of  Arkansas,  that  the  superior  court 
of  that  territory  should  be  exclusively  an  appellate  court,  that  court  had  not  original  juris- 
diction.   Clark  v.  Shelton,*  Hemp.,  190. 

§  200 i.  SaiTi^r<)  court  In  Florida.— A  court  consisting  of  a  notary  and  five  jurors,  estab- 
lished by  the  territorial  legislature  of  Florida  under  the  organic  acts  establishing  the 
territorial  government,  for  the  purpose  of  ti-ying  cases  of  salvage,  is  in  conformity  with  the 
constitution  and  laws  of  the  United  States,  and  its  acts  within  the  scope  of  its  authority  are 
valid,    American  Ins.  Co.  t».  Canter,*  1  Pet,  511. 

§  2005,  Dakota  —  Foreign  corporations. — By  statute,  in  Dakota  Territory,  foreign  corpo- 
rations may  sue  in  the  territorial  courts  upon  furnishing  security  for  costs.  American  Button 
Hole,  etc.,  Co.  v,  Moore,*  2  Dak.  T'y.  290. 

§  2008.  Montana  —  Legal  and  equitable  remedies.—  It  is  competent  for  the  courts  of  Mon- 
tana to  mingle  legal  and  equitable  remedies  in  the  same  proceeding.  (Afflrsning  Hombuckle 
V.  Toombs,  18  Wall..  648.)    Hershfield  v.  Griffith,*  18  Wall.,  657.    See  §§  1976-78. 

g  2007.  The  snpreme  court  of  Montana  Territory  has  jurisdiction  to  issue  a  writ  of  manr 
damns  to  compel  the  governor  to  perform  a  ministerial  act,  Chumasero  v.  Potts,*  2  Mont, 
ry,  848. 

g209jS.  Utah -=-DiT0rce.— The  district  courts  of  Utah  Territory  have  jurisdiction  of  di- 
vorce cases.  The  statute  conferring  such  jurisdiction  on  the  probate  courts  is  contrary  to 
l^e  organic  act  and  void.  Cast  v.  Cast,*  1  Utah  Vy,  118.  Therefore  a  decree  of  such  cour<; 
in.  a  (livprce  case  is  void  and  cannot  be  appealed  from  to  the  district  court    Golding  v,  Jen-^ 

ning8,»  1  Utah  ry,  188.     See  §g  1984-68.     .  -•    . ---       -      -  -       -♦     ■"' 
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§  2009.  imiNiiielin;  Jaror&—  The  supreme  and  district  courts  of  the  territory  of 

Utah  are  not  federal  courts  in  such  a  sense  as  to  he  bound  by  the  acts  of  cong^ress  relative  to 
the  impaneling  of  jurors  in  the  federal  courts.    Clinton  v,  Englebrecht,  18  Wall.,  447. 

g  2010.  The  supremo  court  of  the  territory  of  Utah  has  no  original  jurisdiction  conferred 
upon  it  by  the  organic  act,  save  in  a  case  of  habeas  corpus.  The  original  jurisdiction  is 
mainly  in  tlie  district  court.  Godbe  v.  Salt  Lake  City,*  1  Utah  T*y,  79;  Shepperd  v.  District 
Court,*  id.,  841. 

2.  State  Courts. 

0966  m,  2, 8, 4,  mpra.  Appellate  Jurisdiction  over  State  Oourts,  see  Appbalb,  VL  State  Laws  and  DedaSoos,  we 
CoMSTiTonoN  AUDtiAWB,  XIQ,  7;  PfcAcncB.  Removal  from  State  Gomrts,  see  OoHsnnrnoH  ahd  Lavb,  ZI,  f ; 
Caofxa,  XZZm,  3;  PBAonoB.    See.  also,  Statbb  avd  TaBUTOBias.] 

§  20tl.  Relation  to  federal  courts.— While  the  federal  courts  are  not  foreign  tribunals  in 
their  relations  to  the  state  courts,  they  are  tribunals  of  a  different  sovereignty,  exercising  a 
distinct  and  independent  jurisdiction,  and  are  bound  to  give  the  judgments  of  the  state  courts 
only  the  same  faith  and  credit  which  the  courts  of  another  state  are  bound  to  give  them,  and 
may  impeach  them  for  want  of  jurisdiction.    Pennoyer  v.  Neff,  5  Otto,  788. 

§  2012.  While  United  States  courts  are  not  foreign  courts  in  their  relation  to  state  courts, 
yet  they  have  a  distinct  jurisdiction,  and  are  only  obliged  to  give  such  credit  to  the  judg- 
ments of  the  state  courts  as  other  state  courts  would.  They  may  always  inquire  into  the  ques- 
tion whether  the  state  court  had  jurisdiction  to  render  its  judgment.  Galpin  v.  Page,  8  Saw., 
107. 

§  2018.  Appointing  guardian  ad  litem  of  non-resident.^  A  state  court  has  no  jurisdictioii 
to  appoint  a  guardian  ad  litem  of  a  non-resident  minor  defendant,  upon  whom  no  actual  serv- 
ice of  notice  of  the  suit  has  been  made,  and  any  decree  made  is  void  as  against  that  defend- 
ant.   Ibid, 

§  2014.  A  Judgment  rendered  against  a  non-resident  defendant  in  a  state  eonrt,  if  purely 
personal,  and  given  without  actual  notice  to  the  defendant,  and  without  his  appearance,  is 
made  without  jurisdiction  and  is  void.  If  the  suit,  however,  is  in  rem,  against  property  of 
the  defendant  within  the  jurisdiction  of  the  court,  or  if  specific  property  is  attached  to 
answer  the  judgment  in  the  case,  or  seized  on  execution  to  satisfy  such  judgment,  the  jndg^ 
ment  is  valid  so  far  as  the  property  involved  is  ooncemed.    Neff  v.  Pennoyer,  8  Saw.,  374. 

§2015.  Jurisdiction  as  to  foreign  corporation.— In  1852  a  Connecticut  corporation  in- 
sured the  life  of  E.,  a  citizen  of  Virginia,  in  consideration  of  the  annual  payment  of  a  speci- 
fied premium  to  the  end  of  his  life.  Premiums  were  paid  only  up  to  1860,  and  in  1868  £. 
died.  In  1856  the  legislature  of  Virginia  passed  an  act  requiring  all  foreign  insurance  com- 
panies to  appoint  agents  in  the  state,  who  should  accept  service  of  process.  In  the  same  year 
the  company  appointed  L.  as  such  agent  He  acted  as  such  till  1861,  and  did  not  act  s^ter 
that  with  its  knowledge  or  consent.  In  1866  the  agency  was  formally  revoked.  After  1861 
the  company  did  no  business  in  Virginia.  L.  died  in  1876,  and  an  administrator  was  duly 
appointed.  In  1877  the  legislature  of  Virginia  passed  another  act,  providing  that  if  no  suc- 
cessor was  appointed  upon  the  death  of  an  agent,  his  personal  representative  should  be  re- 
garded as  the  agent  authorized  to  accept  service  of  process  against  the  corporation.  The 
administratrix  of  £.  sued  the  company  on  the  policy  in  1878,  and  served  process  on  the 
administrator  of  the  agent  alone,  and  judgment  was  obtained  by  default.  Suit  was  brought 
on  this  judgment  in  the  circuit  court  of  the  United  States.  It  was  held  that  the  act  of  1877 
was  prospective  only  and  did  not  apply  to  the  defendant  company ;  and  that  the  Virginia 
court  had  no  jurisdiction  of  the  defendant  Ellis  v.  Connecticut  Ifi.  L.  In&  Co.,*  19 
Blatch..  888. 

§2016.  Sending  process  into  another  state.— A  state  magistrate  cannot  issue  process  into 
another  state.    United  States  v.  Little,  2  Wash.,  159. 

§2017.  Judgment  rendered  after  secession  of  state.— A  judgment  rendered  in  a  state 
court  some  days  after  the  state  had  passed  an  ordinance  of  secession  is  not  therelyy  invali- 
dated, since  the  ordinance  was  itself  a  nullity  and  did  not  affect  the  jurisdiction  of  the  state 
court  or  its  relation  to  the  United  States  courts.    White  v.  Cannon,  6  WalL,  450. 

^2018.  Mandamus  to  United  States  land  register.— A  state  court  has  no  jurisdiction  to 
issue  a  writ  of  mandamus  to  a  land  register,  a  United  States  official,  to  compel  him  to  make 
certain  disposition  of  United  States  lands  and  issue  the  regular  documents  of  title.  M*Clnng 
V.  Silliman,  6  Wheat,  699. 

§  2019.  Questions  of  Jurisdiction.—  The  court  of  last  resort  in  every  state  decides  upon  its 
own  jurisdiction  and  upon  the  jmisdiction  of  all  inferior  oottrts  to  wldch  its  appellate  power 
extends.    Davis  v.  Packaid,  8  Pet,  828  (Appsals,  §  2718). 
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§  2020.  Consuls. —  A  consul-general  of  a  foreign  power  is  exempted  from  the  jurisdiction 
of  the  state  court,  and  should  be  sued  only  in  some  federal  court    ItncL 

§  2021.  Gonstruing  charter  of  railroad  company.—  When  a  question  is  raised  in  a  suit  in 
a  state  court,  whether  a  railroad  company  is  authorized  by  its  charter  to  do  certain  acts,  and 
the  court  decides  that  it  is  so  authorized,  this  decision,  if  not  binding  on  the  supreme  court  of 
the  United  States,  is  of  high  authority,  and  will  not  be  disregarded.  Railroad  Cos.  v,  Schutte, 
18  Otto,  143  (Bonds,  §§  1880-87). 

§  2022.  Selznres  under  reyenne  laws. —  A  state  court  has  no  jurisdiction  of  a  case  concern- 
ing a  seizure  of  goods  or  vessels  for  a  forfeiture  under  the  revenue  laws  of  the  United  States. 
Gelston  v,  Hoyt,  8  Wheat.,  812. 

§  2028.  If  cargo  in  a  vessel  is  illegally  seized  by  the  surveyor  of  the  customs,  and  replevied 
by  the  owner  in  a  state  court,  in  which  case  judgment  is  given  against  the  revenue  officer,  on 
removal  to  the  supreme  court  of  the  United  States  by  writ  of  error,  the  jurisdiction  of  the 
state  court  to  render  its  judgment  will  be  sustained.    Slocum  v.  Mayberry,  2  Wheat.,  9. 

§  2024.  Trover  for  newspaper  illegally  held  for  postage.—  A  state  court  has  jurisdiction 
to  try  an  action  of  trover  to  recover  the  value  of  a  newspaper  illegally  held  by  a  postmaster 
for  more  postage  than  was  lawfully  due.    Teal  v.  Felton,  12  How.,  292. 

§  2025.  County  court  of  Ylrginla  —  Credit  in  other  states.—  The  regular  proceedings  and 
decree  of  a  county  court  of  Virginia  are  allowed  the  same  credit  in  Kentucky  as  in  Virginia. 
Caldwell  v.  Carrington,  9  Pet,  101. 

§  2026.  The  superior  court  of  Rhode  Island  is  the  highest  court  of  law  of  that  state  within 
the  meaning  of  the  twenty-fifth  section  of  the  judiciary  act.     Olney  v.  Arnold,*  8  DalL,  808. 

g  2027.  Chancery  court  in  Maryland.—  The  act  of  Maryland  legislature  of  1785,  chapter 
72,  giving  the  chancellor  power  to  sell  the  real  estate  of  deceased  persons  in  certain  cases,  is 
an  extension  of  th^  jurisdiction  of  the  court  of  chancery,  not  a  personal  power  granted  to  the 
chancellor.     Bank  of  United  States  v.  Ritchie,  8  Pet.,  148. 

§2028.  DIstrietconrt  in  Lonisiana.— Article  126  of  the  Code  of  Practice  of  Louisiana, 
declaring  that  the  jurisdiction  of  the  district  courts  extends  over  all  civil  causes  where  the 
amount  in  dispute  exceeds  $50,  renders  such  courts  courts  of  general  jurisdiction.  Where 
the  purpose  of  the  suit  is  to  charge  an  executor  or  curator  personally  for  fraud,  maladmin- 
istration, waste  or  embezzlement  of  the  succession,  the  court  of  probate  has  no  jurisdiction, 
but  the  case  is  within  the  jurisdiction  of  the  district  court.  And  where  such  a  cause  brought 
in  the  probate  court  is  removed  by  consent  of  all  the  parties  to  the  district  court,  the  latter 
obtains  jurisdiction  thereby.    Fomiquet  v,  Perkins,*  7  How.,  160. 

g  2029.  Parish  courts  of  Louisiana.—  The  jurisdiction  of  the  parish  court  of  Louisiana 
extends  to  suits  by  wives  for  separation  of  property.    Carite  v.  Trotot,  15  Otto,  764. 

§  2080.  City  court  of  Tonkers.-  By  statute  the  city  court  of  Toukers  is  given  aU  the  ju- 
risdiction of  justices  of  the  peace,  and  the  same  powers  as  the  marine  court  of  New  York ; 
also  civil  jurisdiction  of  actions  for  the  recovery  of  money  up  to  the  amount  of  $1,000.  This 
court  has,  therefore,  a  common  law  jurisdiction,  and  may  grant  applications  for  naturaliza- 
tion, under  section  2165  of  the  United  States  Revised  Statutes.  United  States  v.  Power,  14 
Blatch.,  228. 

§  2081.  The  district  court  of  California,  a  state  court,  having  jurisdiction  over  cases  of 
divorce,  has  also,  under  the  statutes  of  the  state,  jurisdiction  to  make  orders  for  the  custody 
of  children  whose  parents  are  divorced  by  the  court.    Bennett  t;.  Bennett,  Deady,  808. 

§  2082.  County  court  in  Kentucky. —  The  term  **  county  court,"  as  used  in  the  act  of  the 
legislature  of  Kentucky  of  February  24,  1868,  amending  the  charter  of  the  Elizabethtown  & 
Paducah  Railroad  Company,  and  providing  that  if  any  county  shall  subscribe  to  the  capital 
stock  of  said  company,  under  the  provisions  of  this  act,  and  issue  bonds  for  the  payment  of 
such  subscription,  **  it  shall  be  the  duty  of  the  county  court  of  such  county  ...  to  cause 
to  be  levied  and  collected  a  tax'*  sufficient  to  pay  the  interest  on  the  bonds,  means  a  court 
composed  of  the  county  judge  and  the  justices  of  the  peace  of  the  county;  and  the  county 
judge  alone  cannot  levy  the  tax  provided  for.  Meriwether  v.  Judge  of  Muhlenburg  County 
Court,*  8  Fed.  R.,  787. 

3.  Probate  Courts. 

[See  EsTATBB  of  Dbobokhts.] 

§2088.  Appointing  administrator  of  living  person  —  Letters  as  evidence.— A  probate 
court  has  no  jurisdiction  to  appoint  an  administrator  of  a  living  person,  and  the  letters  of 
administration  are  not  conclusive  evidence  of  the  death  in  a  collateral  proceeding.  United 
States  V,  Payne,  4  Dill.,  889. 

g  2034.  Appointing  an  administrator  after  the  appointment  of  an  executor.—  A  probate 
court  has  no  jurisdiction  to  appoint  an  administrator  after  an  executor  has  been  appointed. 
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8uoh  «a  appotntment  is  an  act  ouUide  the  juriadlcUoiti  of  tbB  court  and  is  Foid.  Griffith  v. 
Frazier,  8  Cr..  22. 

%  2085.  Notice. —  A  probate  court  is  a  court  of  limited  jurisdiction.  If  its  jurisdiction  to 
appoint  a  guardian  is  dependeut  on  a  certain  notice,  and  that  notice  is  not  given,  the  pro- 
ceedings are  null  and  void,  and  will  not  be  considered  in  a  circuit  court  of  the  United  States. 
Hart  V.  Gray,  8  Sumn.,  341 ;  Seavems  v.  Gerke,  8  Saw.,  864. 

§  2086.  A  court  of  probate  has  only  a  special  and  limited  jurisdiction.  If  required  by 
statute  to  give  notice  before  making  a  decree,  such  decree  is  void  if  made  without  notice,  at 
least  BO  far  as  concerns  parties  who  were  entitled  to  the  notice.  Mathewson  v,  Sprague,  1 
Curt.,  461. 

§  2087. waiyer.— A  probate  court  is  a  oourt  of  limited  and  special  jurisdiction.    As 

it  is  required  by  statute  to  give  notice  to  persons  interested  before  it  acts,  any  act  done  with- 
out such  notice  is  without  its  jurisdiction  and  void.  Although,  generally,  parties  interested 
may  waive  notice,  yet  by  the  statutes  of  Rhode  Island  a  guardian  is  not  empowered  to  do  bo 
for  his  ward,  and  any  proceeding  on  such  waiver  is  a  proceeding  without  notice.    IlwL 

§  2088.  Where  the  Jurisdictional  facts  appear.—  If  the  only  fact  necessary  to  give  tba 
probate  court  power  to  order  a  sale  of  lands  by  an  administrator  is  tliat  it  be  made  to  appear 
that  the  personal  property  is  insufficient  to  pay  debts,  and  this  fact  is  on  the  record  of  the 
I  probate  court  granting  the  order,  the  supreme  court  of  the  United  States  will  not  ioquire  into 
the  regularity  of  the  order,  since  the  jurisdictional  facts  appear.  Gomstock  v.  Crawford,  8 
WalL,404. 

g  2089.  Where,  by  statute  of  a  territory,  the  only  two  facte  necessary  to  give  the  probate 
oourt  jurisdiction  of  a  case  are  the  death  of  a  non-resident  intestate  and  the  possession  by 
him  at  the  time  of  personal  property  within  the  territory,  and  these  facts  appear  on  the 
record  of  a  case  afterwards  brought  before  the  supreme  court  of  the  Uait^  Statesi  that  court 
will  not  revise  the  decree  of  the  probate  court.    Jbid. 

g  2040.  Beoital  in  decree*—  An  order  of  a  state  court  of  probate,  decreeing  the  Mle  of 
land,  and  reciting  that  notice  had  been  duly  given  in  accordance  with  a  previous  order,  ia 
condusive,  in  a  federal  court,  that  such  notice  had  been  given.  Segee  v,  Thomas,  8  Blatch.,  dX. 

g  2041.  lu  Oregon.— The  powers  of  probate  courts  in  Oregon  are  much  larger  than  the 
powers  of  the  ecclesiastical  courts  of  England.  A  review  of  the  histoiy  of  probate  courts. 
Adams  t;.  Lewis.  5  Saw.,  281. 

g  2042.  By  the  constitution  of  Oregon,  the  county  court,  when  sitting  as  a  oourt  of  probate^ 
is  a  court  of  general  jurisdiction,  and  it  is  presumed  to  have  jurisdiction  until  the  contrary  ia 
shown.    Gager  v,  Henry,  5  Saw.,  241. 

g  2048.  In  Mississippi.- Under  the  act  of  congress  (1  Stat  at  I^rge,  88,  88),  depoeiUoos 
are  allowed  to  be  taken  before  a  **  judge  of  a  county  court.*'  A  probate  court  of  Mississippi, 
where  one  is  organized  for  each  county,  and  ia  a  court  of  record  and  has  a  seal,  is  auch  a 
county  court    Fowler  v,  MerriU,  11  How.,  898  (Conv.,  gg  1877-80). 

g  2044.  In  Colorado  Territory.—  The  probate  court  of  the  territory  of  Colorado  had  no 
federal  jurisdiction,  and  therefore  no  jurisdiction  of  a  suit  by  an  assignee  in  bankruptcy  to 
recover  assets  of  the  bankrupt  to  an  amount  of  more  than  $500.  Hallack  v,  Tritch,*  17  N.  B. 
B.,  298. 

g  204o.  In  Montana  Territory.— The  probate  courts  of  Montana  Territory  have  no  jurisdic- 
tion of  suits  against  administrators  for  misappropriation  of  the  estate.  Deer  Lodge  Goun^ 
V.  Kohrs,*  2  Mont  Ty,  67. 

g2046.  In  Utah  Territory,— The  probate  courts  of  the  territory  of  Utah  had  a  general 
civil  and  criminal  jurisdiction,  both  at  law  and  in  equity,  conferred  upon  them  by  act  of  the 
territorial  legislature.  The  act  of  congress  which  provided  for  the  courts  of  the  territory 
e^acted  that  there  should  he  a  supreme  and  several  district  courts,  which  should  have  general 
jurisdiction  at  law  and  in  equity.  Held,  that  the  jurisdiction  at  common  law  given  by  the 
territorial  act  to  the  probate  courts  was  void,  as  contrary  to  the  act  of  congress.  Ferris  o. 
Higley,  20  Wall.,  879  (S§  1984-88). 

g  2047.  In  Kansas  Territory.— The  act  of  the  territorial  legislature  of  ^nsas,  conferring 
upon  the  probate  courts  jurisdiction  in  common  law  and  equity,  is  void.  (Affirming  Locknane 
V,  Martin,*  McCahon,  60.)    Dewey  v.  Dyer,*  McCahon,  77;  Otis  v.  Jenkins,*  McCahon,  87. 

4.  Cirouit  Court  for  the  District  of  Columbia. 

§  2048.  Jurisdiction  and  powers.— The  circuit  court  of  the  District  of  Columbia  has 

larger  jurisdiction  and  powers  than  the  other  circuit  courts  of  the  United  States.  It  can  Uj 
other  than  federal  causes.  It  may  call  a  special  session  for  the  trial  of  causes,  and  may  at 
that  session  also  try  causes  wtiich  arose  since  the  calling  of  the  session.  United  States  v. 
'Williams,  4  Cr.  C.  C,  875. 
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CIRCUIT  COURT  FOR  THE  DISTRICT  OF  COLUMBIA.    §§8049-20^ 

§  S049.  The  circuit  court  of  the  District  of  Oolumhia  has  a  more  eztensiye  jurisdiction  than 
other  circuit  courts.  It  has  cognizance  of  all  suits  in  law  aud  equity  which  are  not  exclu- 
sively within  the  jurisdiction  of  the  supreme  court  of  the  United  States  or  the  district  court. 
United  States  v.  Kendall,  6  Cr.  C.  C*,  188. 

§  2050.  Soaree  of  JurlsdictioD.— The  jurisdiction  of  the  circuit  court  in  the  Distnct  of  Co- 
lumbia is  derived  from  act  of  congress  and  not  from  the  laws  of  Maryland.  United  States  v. 
Tarlton,  4  Cr.  C.  C.  683. 

§2051.  Jarisdictionalaiiioiiiit—If  two  separate  causes  of  action  are  combined  in  one 
declaration,  the  federal  circuit  court  in  the  District  of  Columbia  has  jurisdiction  if  the  com- 
bined amount  demanded  is  more  than  $20,  though  each  separate  demand  is  less.  Ridgway  v, 
Pancost,  1  Cr.  C.  C,  8a 

§  2052.  If  a  verdict  is  for  the  debt  mentioned  in  the  declaration,  to  be  discharged  on 
payment  of  a  sum  less  than  $30,  and  the  debt  so  mentioned  is  a  note  for  $214,  this  will  sup- 
port the  jurisdiction  of  the  federal  circuit  court  in  the  District  of  Columbia,  although  the 
debt  had  been  reduced,  by  payments  on  the  note  before  suit,  to  a  less  sum  than  $20.  ELays 
V,  Bell.  1  Cr.  C.  C.  440. 

§  2058.  The  amount  demanded  by  a  process  of  attachment  being  under  $30,  the  United  States 
circuit  court  sitting  in  Alexandria  has  no  jurisdiction  of  the  case.  Rutter  v.  Merchant,  1  Cr. 
C.  C,  »6. 

§  2054.  A  verdict  for  less  than  $30  will  not  support  the  jurisdiction  of  the  United  States 
oircuit  court  in  the  District  of  Columbia.  Curry  v.  Fletcher,  1  Cr.  C.  C,  118;  MclAUghlin  v. 
Steele,  id.,  488. 

§  2055.  Bastardy  eomplaint-*  The  circuit  court  of  the  United  States  sitting  in  the  District 
of  Columbia  has  jurisdiction  of  a  bastardy  complaint.  Ross  v.  Kingston,  1  Cr.  C.  C,  140. 
But  only  upon  complaint  of  one  of  the  overseers  of  the  poor.  United  States  v.  Dick,  3  Cr. 
C.  C,  409. 

§  205ft.  Quashing  of  inqnisition.—  The  federal  circuit  court  in  the  Distnct  of  Columbia  is 
a  court  of  record,  and  may  cause  an  inquisition  illegally  returned  to  be  quashed.  George- 
town Turnpike  Co.  v.  Castis,  1  Cr.  C.  C,  685. 

§  2057.  Granting^ferry  rights.— In  regard  to  granting  rights  of  ferry,  the  federal  circuit 
court  in  the  District  of  Columbia  has  only  the  powers  of  a  county  court  of  Virginia.  Berry*s 
Petition,  3Cr.  C.  C,  18. 

§2058.  Applieation  by  apprentiee  for  dlMhai^e.' The  federal  circuit  court  in  the  Dis- 
trict of  Columbia  has  jurisdiction  of  an  application  by  an  apprentice  to  be  discharged  from 
service  on  account  of  the  cruelty  of  the  master.    Cannon  v.  Davis,  1  Cr.  C.  C,  457. 

§2059.  Suit  against  administrator  appointed  by  state  court.— An  administrator  ap- 
pointed by  a  state  court  cannot  be  sued  in  the  circuit  court  of  the  District  of  Columbia  for 
money  received  by  him  as  administrator,  even  though  the  money  was  received  as  a  debt  due 
from  the  government  at  the  treasury  department  at  Washington.  Vaughan  v.  Northrup,  15 
Pet.,  5. 

II  20€0.  Injanction.—  The  federal  circuit  court  in  the  District  of  Columbia  will  grant  an 
injunction  against  selling  a  free  negro  and  allowing  him  to  be  carried  out  of  the  jurisdiction 
of  the  court,  upon  petition  and  affidavit    MoGunnigle  v,  Washington,  3  Cr.  C.  C,  460. 

g  2061.  Mandamofi. —  A  writ  of  mandamua  may  be  issued  by  the  federal  circuit  court  in 
the  District  of  Columbia  to  compel  a  corporation  in  the  District  to  pay  an  ascertained  sum. 
United  States  v.  Corporation  of  Washington,  3  Cr.  C.  C,  174. 

g  2062.  It  is  within  the  jurisdiction  of  the  circuit  court  for  the  District  of  Columbia  to 
issue  a  mandamua  to  the  postmaster-general  of  the  United  States  to  compel  him  to  perform  a 
ministerial  act,  the  right  of  the  person  asking  the  writ  and  the  obligation  at  law  of  the  post- 
master-general to  perform  the  act  being  clear  and  undoubted.  United  States  v,  Kendall,  5  Cr. 
C.  C,  3«6. 

^  2068.  Appeals  from  Jostiees  of  the  peaee.—  The  federal  circuit  court  in  the  District  of 
Columbia  has  no  jurisdiction  of  appeals  from  a  judgment  of  a  justice  of  the  peace  for  a 
violation  of  a  by-law  of  a  city.    Boothe  v,  (Georgetown,  3  Cr.  C.  C,  856. 

§  2064.  No  case  in  the  District  of  Columbia,  before  a  justice  of  the  peace,  can  be  appealed 
to  the  circuit  court  when  the  judgment  is  for  less  than  $5.  Owner  v.  Corporation  of  Wash- 
ington, 5  Cr.  C.  C,  381. 

§  2065.  Where  there  has  been  a  Jury  trial  before  a  Jastice.—  There  cannot  be  a  trial  in 
the  federal  circuit  court  in  the  District  of  Columbia  of  a  case  which  has  been  tried  before  a 
justice  of  the  peace  with  a  jury.  The  seventh  amendment  to  the  constitution  forbids  this 
(Davidson  v.  Burr,  3  Cr.  C.  C,  615;  Maddoz  v.  Stewart,  id.,  633;  Smith  v.  Chase,  8  Cr.  C.  C„ 
849),  unless  the  case  was  not  within  the  jurisdiction  of  the  justice  at  all  Cross  v,  Blanford, 
3  Cr.  C.  C,  677. 
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§2066.  Attachment  isgaed  by  warrant  of  Jnstice.— The  circuit  court  of  the  District  of 
Columbia  has  jurisdiction  of  an  attachment  issued  by  warrant  of  a  justice  of  the  peace 
under  Maryland  act  of  1795,  chapter  56.    Hard  v.  Stone,  5  Cr.  C.  C,  508. 

g  2067.  SubpcDna  trayeling  oat  of  District.— A  witness  arrested  in  Virginia  on  attach- 
ment for  contempt  in  not  attending  at  the  circuit  court  of  the  District  of  Columbia  will  be 
discliarged  on  habeas  corptu  by  the  district  court  of  Virginia,  on  the  ground  that  the 
subpcena  of  the  former  court  cannot  rightfully  travel  outside  the  District  of  Columbia.  Ex 
parte  Pleasants,  4  Cr.  C.  C.  815. 

§2068.  Attachment  for  witness  In  Maryland.— The  circuit  court  of  the  United  States 
sitting  in  the  District  of  Columbia  will  grant  an  attachment  for  contempt  against  a  witness 
residing  in  Baltimore,  who  has  been  summoned  and  refuses  to  appear  (Hodgson  v.  Butts,  1 
Cr.  C.  C,  447),  or  anywhere  in  Maryland,  if  within  one  hundred  miles  of  the  place  of  hold- 
ing court  (Sommerville  v.  French,  1  Cr.  C.  C,  474),  but  not  beyond  that  distance.  Henry  v, 
lUcketts,  id.,  680. 

j  6.  MisoeUaneaua  Courts^  including  Courts-martidL 

§  2069.  The  supreme  court  of  the  District  of  Golambia  is  a  court  of  the  United  States. 
Noerr  v.  Brewer,*  1  MacArth.,  508. 

g  2070.  The  supreme  court  of  the  District  of  Columbia  in  general  term  has  no  jurisdiction 
to  review  the  decisions  of  a  justice  of  the  peaoe.  Such  decisions  are  to  be  revised  by  a  special 
term  of  the  court,  and  its  decisions  are  final.    Luchs  v,  Jones,*  1  MacArth.,  M%, 

§  2071.  County  courts  of  District  of  Columbia.—  Upon  a  claim  for  a  debt  of  less  than 
$20  in  the  District  of  Columbia,  an  attachment  must  be  sued  out  from  the  county  courts 
under  the  provisions  of  act  of  Maryland,  1701,  chapter  68,  section  1,  not  act  of  1795,  chapter 
56.    Dix  V,  NichoUs,  2  Cr.  C.  C,  581. 

§  2072.  Orphans*  court  iu  District  of  Columbia.— In  the  District  of  Columbia  the  orphans' 
court  alone  has  the  right  to  bind  out  apprentices  while  it  is  in  session.  May  v.  Bayne,  3  Cr. 
C.  C,  835.    It  may  bind  out  orphans  without  indentures.     Bell  v.  English,  4  Cr.  C.  C,  382. 

§  2078.  Orphans*  court  in  Alexandria.—  If  a  testator  requests  that  his  executors  be  not 
required  to  give  security,  the  orphans*  court  in  Alexandria  may  refuse  to  obey  this  request, 
if  it  appears  that  the  property  is  not  large  enough  to  pay  debts.  Ex  parte  Lee,  1  Cr.  C.  C., 
394. 

§  2074.  The  judge  of  the  orphans'  court  in  Alexandria  has  no  power,  under  the  law  of 
Virginia  (act  of  December  18,  1702,  section  61,  page  167),  to  compel  any  person  to  administer 
upon  an  estate  contrary  to  his  will,  and  if  he  had  such  power  he  could  not  compel  the  mar- 
shal of  the  District  of  Columbia  to  act.     Ex  parte  Ringgold,*  8  Cr.  C.  C,  86. 

g  2075.  Provisional  court  of  Louisiana. —  When  the  provisional  court  of  the  state  of 
Louisiana  was  ended,  its  decrees  were  by  statute  made  decrees  of  the  circuit  court  of  Louisi- 
ana, and  an  appeal  is  properly  taken  from  that  court  to  the  supreme  court  of  tlie  United 
States.    The  Grapeshot,  7  Wall.,  563. 

§  2076.  The  provisional  court  of  Louisiana,  established  by  the  president  on  the  20th  of 
October,  1862,  did  not  cease  to  exist  until  July  28,  1866,  when  congress  provided  for  the 
transfer  of  cases  pending  in  that  court,  and  of  its  judgments  and  decrees,  to  the  proper 
courts  of  the  United  States.     Burke  v,  Miltenberger,  10  Wall.,  510. 

§2077.  In  a  criminal  prosecution  in  the  provisional  court  of  Louisiana,  on  a  plea  to  its  ju- 
risdiction, it  was  held  that  it  was  the  right  and  duty  of  the  president,  as  commander-in-chief 
of  the  array,  to  establish  judicial  tribunals  in  Louisiana  after  the  conquest  of  that  state  by 
the  federal  troops ;  and  that  the  powers  of  the  courts  established  by  the  president's  order  of 
October  20,  1862,  did  not  terminate  with  the  military  occupation  of  Louisiana,  nor  with  the 
restoration  in  part  of  the  civil  government,  but  would  continue  so  long  as  the  president,  or 
the  government  he  represents,  should  will  it,  and  uphold  theuL  United  States  v.  Reiter,*  4 
Am.  L.  Reg.  (N.  S.),  634. 

§  207S.  Military  courts. — The  constitution  of  the  United  States  does  not  prerent  the  crea- 
tion by  military  authority  of  civil  courts  in  captured  districts  during  war.  The  provost  court, 
instituted  by  General  Butler,  in  New  Orleans,  was  a  valid  court.  Such  courts  are  military 
courts,  and  not  courts  of  the  United  States.  Mechanics',  etc..  Bank  v.  Union  Bank,  22  Wall, 
204. 

§  2079.  Military  commission.—  Under  the  decision  in  Ex  parte  Milligan,  4  Wall.,  2,  a 
military  commission  convened  in  Washington,  in  1865,  does  not  have  jurisdiction  of 
offenses  committed  in  the  state  of  New  York,  by  a  citizen  of  said  state,  resident  therein,  and 
not  connected  with  the  military  or  naval  service.    (The  offenses  charged  were  the  forgery  and 
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sale  of  fraudulent  papers  and  certificates  of  enlistment  into  the  United  States  navy.)  So  held 
on  a  suit  to  recover  property  received  by  the  government  from  the  claimant  while  impris- 
oned under  sentence  of  the  commission,  and  appropriated  by  the  government  to  a  fine  im- 
posed as  part  of  his  sentence;  which  suit  the  court  decided  was  under  the  circumstances 
maintainable.    Devlin  v.  United  States,*  13  Ct.  CI.,  266. 

§  2080.  Confederate  eonrts.—  The  courts  established  by  the  Confederate  government,  and 
the  decrees  rendered  by  those  courts,  are  nullities.    Hickman  v,  Jones,  9  Wall,  107. 

§  2081.  Courts-martial.—  Congress  has  conferred  jurisdiction  upon  the  miUtary  and  naval 
authorities  to  try  by  courts-martial  military  and  naval  offenses,  both  in  times  of  peace  and 
war.  If  one  connected  with  the  military  or  naval  forces  commits  an  offense,  and  severs  his 
connection  before  trial,  he  is  still  liable  to  trial  by  court-martial.  A  paymaster's  clerk,  in  the 
navy,  on  duty  at  a  naval  station,  is  a  person  in  the  navy  so  as  to  be  liable  to  court-martiaL 
In  re  Bogart,  2  Saw.,  401.    See  War. 

^  2082.  Courts-martial  derive  their  jurisdiction  either  from  acts  of  congress  stating  the 
crimes,  the  mode  of  trial  and  the  punishment,  or  their  jurisdiction  may  be  derived  by  an  in- 
ference that  the  act  authorizing  the  punishment  of  a  crime  authorizes  the  punishment  of  a 
lesser  crime  of  a  kindred  character,  or  by  the  thirty-second  article  of  the  rules  for  the  gov- 
ernment of  the  navy.     Dynes  v.  Hoover,  20  How.,  82. 

g  2088.  The  decree  of  a  court-martial  condemning  a  prisoner  to  imprisonment  for  attempt 
to  desert,  although  the  only  specification  in  the  charge  was  desertion,  is  not  wholly  void,  but 
will  protect  the  officer  who  executes  it  from  an  action  for  false  imprisonment.    HHcL 

§  2084.  A  justice  of  the  peace  of  the  District  of  Columbia  is  a  judicial  officer  of  the  gov- 
ernment of  the  United  States  and  exempt  from  militia  duty.  A  court-martial,  therefore,  can 
have  no  jurisdiction  over  him  as  a  militia-man,  and  any  decision  of  that  court  affecting  him 
is  void,  and  will  not  protect  an  officer  who  attempts  to  enforce  it.    Wise  v.  Withers,  8  Cr.,  886. 

§  2086.  The  laws  of  congress  establishing  the  federal  courts-martial  have  not  excluded 
the  jurisdiction  of  state  courts-martial  in  cases  where  the  federal  laws  have  made  no  provision 
for  the  action  of  the  federal  courts-martial  and  the  state  laws  are  not  plainly  incompatible 
with  such  an  exercise  of  power.    Houston  v,  Moore,  5  Wheat,  25  (Const.,  §§  161-90). 

§  2088.  A  court-martial,  deriving  its  authority  from  state  laws,  has  jurisdiction  to  try  and 
punish  militia-men  drafted  by  the  United  States,  who  have  refused  to  obey  the  draft.  The 
militia-men  are  not  in  the  service  of  the  United  States  until  they  have  assembled  at  the  ren- 
dezvous, and  imtil  that  time  the  state  authorities  have  concurrent  jurisdiction  with  the 
federal  authorities  over  them.    Ibid, 


IX.  Justices  of  the  Peace. 

§  2087.  Judgment  must  show  Jurisdiction.— A  judgment  of  a  justice  of  the  peace  must 
affirmatively  show  his  jurisdiction.    In  re  Wiseman,*  1  Utah  Ty,  42. 

§  2088.  The  jurisdiction  of  a  justice  of  the  peace  to  render  a  judgment  must  be  apparent 
on  the  face  of  the  record,  as  his  court  is  a  court  of  limited  jurisdiction.  Walker  v.  Turner, 
9  Wheat.,  546. 

§  2089.  Judgment  In  part  for  matter  not  within  his  Jurisdiction.^  A  judgment  rendered 
by  a  justice  of  the  peace  in  part  for  a  matter  not  within  his  jurisdiction  is  wholly  void.  Foy 
V.  Talburt,*  5  Cr.  C.  C,  124. 

g  2090.  8tatnte  giying  Jurisdiction  must  be  complied  with.— Where  a  state  statute  au- 
thorizes the  seizure  and  sale  of  a  vessel  in  an  action  for  damages  before  a  justice  of  the 
peace,  the  provision  that  the  complaint  shall  set  forth  the  plaintiff's  demand  in  all  its  particu- 
lars, to  be  verified,  etc.,  must  be  strictly  complied  with,  or  the  justice  will  not  acquire  juria- 
diction,  and  a  purchaser  will  acquire  no  title.    The  G.  H.  Montague,*  4  Blatch.,  462. 

§  2091.  appearance  and  defense.—  And  an  appearance  and  defense  by  the  agent  of  the 

owner  will  not  aid  the  jurisdiction.    Ibid, 

§  2092.  Titles  or  boundaries  to  land.—  Whenever  titles  or  boundaries  to  lands  come  into 
dispute  in  a  case  before  a  justice  of  the  peace,  his  jurisdiction  ceases  and  he  should  dismiss 
the  case.    Burt  v.  Key  burn,*  McCahon,  97. 

§  2098.  Release  of  part  of  debt  to  gire  Jurisdiction.—  If  a  creditor  release  part  of  his 
debt,  so  as  to  give  a  justice  of  the  peace  jurisdiction  of  the  case,  and  the  debtor  appears  be- 
fore the  justice  without  objection,  ho  cannot  object  on  this  ground  on  appeaL  Porter  v. 
Rapine,  2  Cr.  C.  C,  47.  Bat  he  may,  if  he  objects  before  the  magistrate  and  his  objection  is 
overruled.    Cazenove  v,  Darrel,  id.,  444. 

g  2094.  A  creditor  may  bring  his  claim  within  the  jurisdiction  of  a  justice  of  the  peace, 
by  releasing  part  of  the  claim ;  if  the  debtor  does  not  object  to  the  jurisdiction  when  the 
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case  ie  heard  before  the  justice,  he  cannot  afterwards  on  appeoL  Maddoz  9.  Stewart,  3  Cr. 
C.  C,  528.  Aliter  if  the  debtor  objecto  before  the  justice.  BurU»  v.  Vamam,  2  Cr.  a  a, 
524. 

§  2095.  Solt  for  Jurisdictional  amount  on  note  exceeding  tiiat  amount-^  If  one  sue  upon 
a  note  given  for  an  amount  exceeding  the  jurisdiction  of  the  justice,  but  only  sues  for  an 
amount  within  the  jurisdiction  of  the  justice,  the  jurisdiction  of  the  court  is  good.  The 
amount  of  the  debt  demanded  by  the  plaintiff  is  wliat  settles  the  question  of  jurisdietion. 
Wiu  V.  Hereth,  6  Biss.,  476. 

$^  2096.  Separate  notes  for  single  debt— A.,  being  indebted  to  B.  in  the  sum  of  $250,  gave 
B.  five  separate  promissory  notes  of  $50  each.  HekJ^  that  suit  might  be  brought  on  each  note 
before  a  Justice  of  the  peace,  whose  jorisdictimi  covered  cases  where  the  debt  did  not  exceed 
$30.    Moore  v.  Hough,  2  Cr.  a  a,  561. 

§  2097.  Liabilitj  of  Jostlee  for  acUng  wlthont  Jnrlsdletien.—  A  Justice  of  the  peace  who 
triee  a  case  without  having  jurisdiction  either  of  the  subject-matter  or  the  persons  of  the  par- 
tiee  may  be  sued  in  trespass.    Holtsman  o.  Robinson,*  2  IfaioArth.,  623. 

§  2098.  A  justice  of  the  peace  who,  without  jurisdiction,  issues  writs  ot  fieri  faeiaa  m  liable 
to  the  party  injured  in  trespass.    Plant  v.  Holuman,  4  Cr.  C.  C,  441. 

§2099.  Liability  for  commitment  upon  Illegal  warrant.— A  justice  of  the  peace  is  not 
liable  for  a  commitment  on  an  illegal  warrant  unless  it  was  issued  maliciously.  Neale  v. 
Hinifte,  2  Cr.  C.  C,  16. 

§  2100.  When  nets  are  not  ottelal.—  The  acts  of  a  Justice  of  the  peace  are  not  official  when 
things  indispensable  to  bring  his  official  power  into  action  have  been  omitted.  Henoe  when 
he  issues  a  warrant  on  a  criminal  accusation,  without  probable  cause,  supported  by  oath  or 
affirmation,  he  is  not  entitled  co  the  protection  provided  by  statute  for  lais  official  actions. 
Johnson  v.  Tompkins,  Bald.,  671,  672. 

%  2101.  The  admission  of  improper  0Tl4ence  by  a  Justice  of  the  peace  does  not  aifect  his 
jurisdiction.    ICoore  v.  Waters,*  6  Cr.  a  C,  286. 

g  2102.  Beftsal  to  allow  Jury  trIaL— The  refusal  of  a  justice  of  the  peace  to  allow  a  trial 
by  jury  in  a  case  in  which  the  demand  was  sufficiently  large  to  entitle  either  party  to  such 
trial  is  a  sufficient  irregularity  for  setting  aside  the  proceedings  before  hincL  Miles  o.  James,* 
Hemp.,  98. 

%  2108.  Transcript  ssffieient  to  anthoriae  the  awarding  of  ezeeation  by  another  Jos- 
tlee.— A  transcript  from  tftie  record  of  a  justice  of  the  peace  containing  a  statement  that  a 
judgment  was  rendered,  but  without  giving  a  copy  of  the  judgment,  is  not  a  sufficient  reooid 
in  the  hands  of  another  justice  to  authorize  him  to  award  an  execution  thereon.  Camp  u 
Price.*  Hemp.,  174. 

g  2104.  Trial  de  noTO  on  appeal.— When  a  cause  is  appealed  from  the  judgment  of  a  jus- 
tice of  the  peace,  it  must  be  tried  de  novo,    Minifie  t;.  Duckworth,  2  Cr.  C.  C,  89. 

g  2105.  In  Kansas. —  Justices  of  the  peace  in  Kansas  have  no  jurisdiction  of  cases  involv- 
ing the  title  or  boundaries  of  land.    Burt  v,  Reybrum,*  2  West  L.  Mo.,  61& 

§  2t08b  In  Idaho  Territory.^  When  it  appears  from  the  sworn  answer  of  a  defendant  in 
a  civil  suit  before  a  justice  of  the  peace  in  Idaho  that  the  trial  of  the  case  will  involve  the 
question  of  title  to  real  property,  the  case  must  be  certified  to  the  district  courU  Langford 
V.  Monteith,*  12  Otto,  145. 

g  2107.  In  Arkansas.—  A  Justice  of  the  peace  in  Arkansas  is  required  to  keep  a  docket* 
and  note  in  it  every  step  in  the  progress  of  a  cause,  and  it  is  incompetent  for  him,  after  hav- 
ing certified  a  transcript  thereof  to  the  circuit  court,  to  supply  any  omission  by  certificate  or 
otherwise.    Jacobs  v,  Jacobs,*  Hemp.,  101. 

g  2108.  In  Arkansas  Territory.r-  In  suits  before  a  justice  of  the  peace  of  Arkansas  Terri- 
tory no  formal  pleadings  are  necessary.     Davis  v.  Pitman,  Hempu,  44 

§  2100.  Justices  of  the  peace  in  Arkansas,  under  the  territorial  act  of  1829,  are  limited  m 
their  jurisdiction  in  civil  cases  to  the  township  in  which  they  reside.  Leadbetter  «.  Kendall,* 
Hemp.,  802. 

g  2110.  In  District  of  Golnmbia.— QucBre:  Whether  the  authority  to  commit  deserting 
sailors  is  not  limited  in  the  District  of  Columbia  to  justices  of  the  peace.  Ex  parte  Sprout, 
1  Cr.  C.  C,  424. 

§  2111.  A  justice  of  the  peace  in  the  District  of  Columbia  cannot  issue  a  capias  ad  regpour 
dendum.    Ex  parte  Minor,  2  Cr.  C.  C,  404. 

§  2112.  Detinue  is  an  action  ex  contractu^  and  as  such  is  within  the  jurisdiction  of  a  single 
justice  of  the  peace  in  the  District  of  Columbia.    Maynadier  o.  Duff,  4  Cr.  C.  C,  4. 

g  2118.  A  justice  of  the  peace  in  the  District  of  Columbia  has  no  jurisdiction  of  casss 
against  an  administrator.     Ritchie  v.  Stone,  2  Cr.  C.  C,  238;  Adams  v,  Kincaid,  id.,  422. 

§  2114.  Under  the  act  of  March  1,  1828.  a  justice  of  the  peace  has  jurisdiction  of  a  proper 
case  against  an  executor.    Ennis  v.  Holmead,*  5  Cr.  C.  C,  509. 
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§  2115.  Justioes  of  the  peace  in  the  Distrlet  of  Colnnibia  have  no  power  to  bind  apprentices 
while  tkie  orphans*  oourt  is  in  session.    Smith  v.  Elwood,  4  Cr.  0.  C,  670. 

g  Sllttk  In  tlie  District  of  Golambia  a  justice  of  the  peace  oaniiot  take  a  feoogniaanoe  in  a 
bastardy  process,  unless  upon  application  of  an  oyerseer  of  the  poor.  United  States  «.  Han- 
cock, 8  Cr.  C.  C,  81. 

8  8117.  In  the  Distriot  oi  Columbia  justioes  of  the  peace  have  joriedkstion  of  suits  agains* 
women  in  cases  not  exceeding  $30  in  value.  Johnson  v.  Corporation  of  Washington,  6  Cr. 
C.  C,  4Si. 

§  8118.  A  josttce  of  the  peace  in  the  District  of  Columbia  has  no  authority  to  commit  one 
to  labor  for  failure  to  pay  a  fina  Any  city  by-law  purporting  to  give  suoh  authority  is  Toid, 
Ex  parte  Williams,  4  Cr.  C.  C,  847. 

g  8119.  In  the  District  of  Columbia  a  orecKtor  may  reHaqoMi  interest  on  an  open  aoconnty 
and  if  the  principal  is  less  than  $50  he  may  sue  before  a  justice  of  the  peace,  and  if  he  daima 
a  jury  trial  the  proceedings  will  not  be  reviewed  on  a  writ  of  e&rHorari  by  tiie  oireuit  court. 
Homans  v,  Moore,  5  Cr.  C  C,  505. 

g  8180.  If  interest  is  due  on  a  debt,  and  interest  and  principal  amount  to  more  than  $60,  a 
justice  of  the  peace  in  the  District  of  Columbia  has  not  juriadiction  of  the  easOb  Milbum  tx. 
Burton,  3  Cr.  C.  C,  WO. 

§  3181.  If  a  olty  corporation  wishes  to  recover  for  breach  of  its  by-laws,  in  the  Distriot  of 
Columbia,  it  may  do  so  in  the  justice's  court,  if  the  penalty  does  not  exceed  $60,  but  the  jus- 
tice cannot  punish  corporally  the  person  who  is  guilty  of  suoh  breach.    Exports  Beed,  4  Cr. 

ac.,58a. 

g  8188.  No  appeal  is  given  from  the  judgment  of  a  justioe  of  the  peaoe  in  the  District  of 
Columbia,  unless  the  debt  or  demand  exceeds  the  sum  of  $5.  Thornton  v.  Corporation  of 
Washington,  8  Cr.  C.  C,  dl2. 

§  8188.  A  justice  of  the  peaoe  in  Washington  ooirnty,  District  of  Columbia,  is  not  a  judi- 
cial or  executive  eflScer  of  the  federal  government,  so  as  to  be  exempt  from  militia  du^. 
Wise  u  Withers,  IGr.CC.,  860. 

X    CJONTBMPT  OF   COUBT. 

[Ses  ▲TromiKTS,  L] 

SxntiiAXY'--'Appiieation  of  act  of  18S1  to  supreme  court,  %  2124.—  When  federal  courU  mof 
punisk,  g  2125,-^  Punishmente  to  be  imposed,  g  2126.— Ab  potoer  to  disbar  an  attorney^ 
g  2127.—  CWfne  cU  common  law,  g  2128.—  Critne  under  Judiciary  act,  g  2129.—  PraoilcB 
when  respondent  is  out  of  district,  g  2130.— Imposing  penalty  for,  is  final  judgment^ 
g  2181.—  United  States  a  party,  §  2182.—  Power  of  enforcing  penalty,  g  2183.-  Practice 
in  instituting  proceedings  for,  §§  2184,  2185.—  Crime  against  the  United  States,  g  2186.— 
Court  to  proceed  only  in  clear  cases,  g  2187.—  De  bene  esse  examination  of  untness^ 
%  2188.—  Answer  must  be  taken  as  true,  g  2189.—  Answer  must  be  credible  and  consistent^ 
g  2140.— Fio/a^ion  of  an  order  quieting  a  title,  g  2\4:l.— Interference  with  property  in 
possession  of  a  receiver,  gg  2142,  2148.—  Pardoning  power  only  in  the  president,  gg  214^ 
2146.—  Service  of  process  in  presence  of  court,  g  2146. 

g  8184.  Quoere:  Whether  the  act  of  March  2,  1881,  as  to  power  of  courts  to  punish  for  con- 
tempt, applies  to  the  supreme  court.    Ex  parte  Robinson,  gg  2147-49. 

§8185.  Under  this  act  the  powers  of  the  federal  courts  to  punish  for  contempt  are  to  be 
exercised  only  to  secure  order  in  their  presence,  to  insure  faithfulness  on  the  part  of  their 
officers,  and  to  enforce  obedience  to  their  orders.    Ibid, 

§  818ft.  Under  the  judiciary  act  the  punishments  to  be  imposed  by  the  federal  coorts  for 
contempt  are  limited  to  fine  and  imprisonment.    Ibid, 

g  8187.  The  federal  courts  have  no  power  to  summarily  disbar  an  attorney  for  contempti 
Ibid. 

g  818^  Contempt  of  court  is  a  crime  at  common  law.  United  States  v,  Jaoobi,  §g  2160- 
2158. 

g  8189.  Under  the  judiciary  act  contempt  is  a  crime  against  the  United  States,  and  the 
offender  may  be  proceeded  against  by  indictment.    Ibid, 

%  8180.  A  person  charged  with  contempt  must  be  arrested  and  imprisoned  before  a  warrant 
will  issue  for  his  removal  into  another  district,  and  an  application  for  a  war^nt  for  arrest 
and  removal  as  the  first  step  will  be  denied.    Ibid 

g  3181.  An  order  of  court  imposing  a  penalty  for  contempt  is  a  final  judgment  over  which 
the  court  has  no  power  after  the  end  of  the  term.    Fischer  t;.  Hayes,  gg  2154-57. 

g  8188.  In  au  order  against  a  defendant  for  violating  an  injunction  in  the  suit,  it  is  not 
necessary  to  make  the  United  States  a  party  in  the  titla    Ibid. 
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§  2188.  A  oourt,  haying  fined  a  party  for  contempt,  may  order  him  committed  until  the 
fine  18  paid.    This  is  not  punishment  hy  fine  and  imprisonment.    Ibid, 

%  2184.  It  is  competent  for  the  federal  courts,  under  the  ninetieth  supreme  court  rule,  r^- 
ulating  the  equity  practice  by  analogies  drawn  from  the  English  practice,  to  issue  a  rule  to 
show  cause  against  an  attachment  for  contempt,  instead  of  conforming  exactly  to  the  E^- 
ghsh  practice  and  issuing  an  order  of  committal  with  notice  senred  upon  respondent.  Fan- 
sbawe  v.  Tracy,  §§  2158-64. 

{S  2185.  It  is  within  the  discretion  of  the  court  to  issue  an  attachment  in  the  first  instance, 
or  a  rule  to  show  cause,  though  the  former  should  not  be  tbe  regular  practice.    Ibid, 

§  2186.  Contempt,  though  in  one  sense  not  a  crime,  is  an  offense  against  the  United  States, 
which  is  the  real  party  in  a  proceeding  thereon.    Ibid, 

§2187.  Attachments  for  contempt  will  only  be  granted  in  clear  cases  and  upon  full  proof. 
In  re  Judson,  $$  2165-67. 

§  2188.  Before  the  court  will  adjudge  a  witness  in  contempt  for  refusing  to  answer  a  ques- 
tion upon  a  de  bene  esse  examination  before  a  commissioner,  it  must  appear  that  the  question 
is  relevant  and  material,  and  that  the  witness  is  not  legally  exempt  from  answering  it.   Ibid, 

§  2189.  It  is  a  cardinal  rule  in  proceedings  for  contempt,  that  the  answer  of  the  respondent 
oannot  be  traversed,  and  must  be  taken  as  true.    In  re  May,  g§  2168-70. 

g  2140.  The  answer  of  respondent  must  be  credible  and  consistent,  and  the  oourt  may  draw 
its  own  inferences,  when  facts  are  stated  Inconsistent  with  the  intention  avowed.    Ibid. 

§  2141.  Where  a  decree  established  the  title  of  complainant  to  certain  bonds  and  enjoined 
defendant  from  ever  setting  up  title  to  them,  the  latter  committed  a  contempt  of  court  in  after- 
wards serving  a  written  notice  upon  the  holder  of  the  bonds  that  he  claimed  to  own  them, 
and  intended  to  institute  proceedings  for  their  recovery.    In  re  Chiles,  ^§  2171-72. 

g  2142.  Property  in  possession  of  a  receiver  is  in  custody  of  the  oourt,  and  all  persons  in- 
terfering with  the  receiver's  possession  are  guilty  of  a  contempt  Secor  t;.  Railroad  Co., 
gg  217&-75. 

g  2148.  When  a  road  is  in  possession  of  a  receiver,  any  interference  with  the  employees  or 
with  the  property  itself,  preventing  the  operation  of  the  road,  is  punishable  as  a  contempt. 
Ibid. 

§2144.  A  contempt  of  a  federal  court  is  an  offense  against  the  United  States,  and  the  sole 
pardoning  power  therefor  is  in  the  president.  The  court  will  not  exercise  this  power,  at  least 
until  the  executive  department  disclaims  its  own  right  so  to  do.    In  re  MuUee,  gg  2176-2178L 

g  2145.  If  fines  ordered  to  be  paid  to  the  United  States  or  to  private  parties,  in  punishment 
of  a  contempt,  become  a  debt  in  the  nature  of  a  judgment,  the  president  has  at  least  power  to 
discharge  from  imprisonment  for  the  non-payment  of  the  fines.    Ibid,    See  Crimes,  XXXIV. 

g  2146.  The  privilege  of  suitors  attending  court  is  of  exemption  from  arrest,  not  from  serv- 
ice of  process,  and  it  is  no  contempt  of  court  to  serve  such  a  party  with  a  summons,  nnleas 
done  in  presence  of  the  court,  actual  or  constructiva    Blight  t;.  Fisher,  g  2179. 

[Notes.—  See  gg  2180-2266.] 

EX  PARTE  ROBINSON. 
(19  Wallace,  605-518.    187a) 

PBTmoN  for  a  mandamus, 

Statembnt  of  Facts. — Petition  by  Robinson,  an  attorney,  for  a  mandamus 
to  compel  the  judge  of  the  district  coart  for  the  western  district  of  Arkansas 
to  Tacate  an  order  disbarring  the  petitioner  for  contempt.  The  grand  jury  bad 
reported  to  tbe  court  that  a  certain  witness,  after  seeing  Robinson,  had  sud- 
denly absented  himself,  and  they  prayed  that  the  attorney  be  brought  before 
them.  Upon  this  the  court  issued  an  order  that  he  show  cause  why  he  should 
not  be  punished  as  for  a  contempt.  An  order  of  court  is  now  shown  which 
states  that  Robinson,  in  a  ^*  grossly  contemptuous,  contumacious  and  defiant 
manner,  in  open  court,  refused  to  respond  in  writing,"  and  goes  on  to  decree 
that  he  be  disbarred  as  an  attorney  and  that  his  license  be  vacated. 

§  2147.  Power  of  federal  courts  to  punish  for  contempt  as  limited  hy  euA  of 
March  2,  183 1. 

Opinion  by  Me.  Justice  Field. 

The  power  to  punish  for  contempts  is  inherent  in  all  courts;  its  existence  is 
essential  to  the  preservation  of  order  in  judicial  proceedings,  and  to  the  en- 
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forcement  of  the  jadgments,  orders  and  writs  of  the  courts,  and  conseqaently 
to  the  due  administration  of  justice.  The  moment  the  courts  of  the  United 
States  were  called  into  existence  and  invested  with  jurisdiction  over  any  sub- 
ject, they  became  possessed  of  this  power.  But  the  power  has  been  limited  and 
defined  by  the  act  of  congress  of  March  2,  1831  (4  Stats,  at  Large,  487).  The 
act,  in  terms,  applies  to  all  courts;  whether  it  can  be  held  to  limit  the  authority 
of  the  supreme  court,  which  derives  its  existence  and  powei*s  from  the  constitu- 
tion, may  perhaps  be  a  matter  of  doubt.  But  that  it  applies  to  the  circuit  and 
district  courts  there  can  be  no  question.  These  courts  were  created  by  act  of 
congress.  Their  powers  and  duties  depend  upon  the  act  calling  them  into  exi8^ 
ence,  or  subsequent  acts  extending  or  limiting  their  jurisdiction.  The  act  of 
1831  is,  therefore,  to  them  the  law  specifying  the  cases  in  which  summary  pun- 
ishment for  contempts  may  be  inflicted.  It  limits  the  power  of  these  courts  in 
this  respect  to  three  classes  of  cases:  1st,  where  there  has  been  misbehavior  of 
a  person  in  the  presence  of  the  courts,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice;  2d,  where  there  has  been  misbehavior  of  any  officer 
of  the  courts  in  his  official  transactions;  and,  3d,  where  there  has  been  disobedi- 
ence or  resistance  by  any  officer,  party,  juror,  witness,  or  other  person,  to  any 
lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  courts.  As  thus 
seen,  the  power  of  these  courts  in  the  punishments  of  contempts  can  only  be 
exercised  to  insure  order  and  decorum  in  their  presence,  to  secure  faithfulness 
on  the  part  of  their  officers  in  their  official  transactions,  and  to  enforce  obedi- 
ence to  their  lawful  orders,  judgments  and  processes. 

If  we  now  test  the  report  of  the  grand  jury  by  this  statute,  we  find  nothing 
in  it  which  justified  any  proceeding  whatever  as  for  a  contempt  on  the  part 
of  the  court  below  against  Bobinson.  No  act  of  his  is  mentioned  which  could 
constitute  within  the  statute  a  contempt  either  of  the  court  or  of  its  judge. 
The  allegation  that  the  witness  Stephenson,  after  seeing  Bobinson,  had  sud- 
denly absented  himself,  amounted  to  nothing  more  than  an  insinuation  that 
possibly  he  may  have  been  advised  to  that  course  by  Robinson.  There  was 
no  averment  of  any  fact  which  the  court  could  notice  or  the  attorney  was 
bound  to  explain.  Whatever  contempt  was  committed  by  the  petitioner  con- 
sisted in  the  tone  and  manner  in  which  bis  language  to  the  court  was  uttered. 
On  this  hearing  we  are  bound  to  take  the  statements  in  that  respect  of  the 
judge  embodied  in  his  order  as  true,  for  the  question  before  us  is  not  whether 
the  court  erred,  but  whether  it  had  any  jurisdiction  to  disbar  the  petitioner 
for  the  alleged  contempt. 

§  2148.  The  punishment  which  a  court  may  impoee.  An  attorney  may  not 
he  disbarred  in  a  summary  method  as  /or  contempt,  but  only  after  opportunity 
to  be  heard  has  been  afforded. 

The  law  happily  prescribes  the  punishment  which  the  court  can  impose  for 
contempts.  The  seventeenth  section  of  the  judiciary  act  of  1789  declares  that 
the  court  shall  have  power  to  punish  contempts  of  their  authority  in  any  cause 
or  hearing  before  them,  by  fine  or  imprisonment,  at  their  discretion.  The  enact- 
ment is  a  limitation  U]>on  the  manner  in  which  the  power  shall  be  exercised, 
and  must  be  held  to  be  a  negation  of  all  other  modes  of  punishment.  The 
judgment  of  the  court  disbarring  the  petitioner,  treated  as  a  punishment  for  a 
contempt,  was,  therefore,  unauthorized  and  void. 

The  power  to  disbar  an  attorney  proceeds  upon  very  different  grounds.  This 
power  is  possessed  by  all  courts  which  have  authority  to  admit  attorneys  to 

practice.    But  the  power  can  only  be  exercised  where  there  has  been  such  coq- 
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duct  on  the  part  of  the  parties  complained  of  as  shows  them  to  be  unfit  to  be 
members  of  the  profession.  Parties  are  admitted  to  the  profession  only  upon 
satisfactory  evidence  that  they  possess  fair  private  character  and  sufficient  legal 
learning  to  condact  causes  in  court  for  suitonk  The  order  of  admrsston  is  the 
judgment  of  the  court  that  they  possess  the  requisite  qualifications  both  in 
character  and  learning.  They  become  by  such  admission  officers  of  the  ccmrt, 
and,  as  said  in  £a  parte  Garland,  4t  Wall.,  378  (Const.,  §§  619-637),  ''they  hold 
their  office  during  good  behavior,  and  can  only  be  deprived  of  it  for  misoon- 
dnct  ascertained  and  declared  by  the  judgment  of  the  court  after  opportunity 
to  be  heard  has  been  afforded."  Before  a  judgment  disbarring  an  attorney  is 
rendered  he  should  have  notice  of  the  grounds  of  complaint  against  him  and 
ample  opportunity  of  explanation  and  defense.  This  is  a  rale  of  natural  justice, 
and  should  be  equally  followed  when  proceedings  are  taken  to  deprii^e  him  of 
his  right  to  practice  his  profession,  as  when  they  are  taken  to  reach  his  real  or 
personal  property.  And  such  has  been  the  general,  if  ta^  the  uniform,  practice 
of  the  courts  of  this  country  and  of  England.  There  may  be  cases  undoubtedly 
of  such  gross  and  ootrageons  condact  in  open  court  on  the  part  of  the  attorney, 
as  to  justify  very  snmmary  proceedings  for  his  suspension  or  removal  from 
office;  but  even  then  he  should  be  heard  before  he  is  condemned.  E»  parte 
Heyfron,  7  How.  (Miss.),  127;  People  t;.  Turner,  1  Cal,  148;  Fletcher  «.  Dain- 
gerfield,  20  id.,  430;  Beene  v.  State,  22  Ark.,  157;  Exports  Bradley,  7  Wall., 
364  (AtTOBKBTS,  §§  21-29);  Bradley  ^.  Fisher,  13  id.,  354  (ArroBNEys,  §§  56-64). 
The  principle  that  there  must  be  citation  before  hearing,  and  hearing  or  oppor- 
tunity of  being  heard  before  judgment,  is  essential  to  the  security  of  all  private 
rights.  Without  its  observance  no  one  would  be  safe  from  oppression  wherever 
power  may  be  lodged. 

§  2149.  JUandamiM  U  the  proper  remedy  far  an  attorney  iUegaUy  diebarred. 

That  fiiandamtie  is  the  appropriate  remedy  in  a  case  like  this  to  restore  an 
attorney  disbarred,  where  the  court  below  has  exceeded  its  jurisdiction  in  the 
matter,  was  decided  in  JSa?  parte  Bradley,  reported  in  the  7th  of  Wallaca  It 
would  serve  no  useful  purpose  to  repeat  the  reasons  by  whkh  this  oonolusion 
was  reached,  as  they  are  fully  and  clearly  stated  in  that  case,  and  are  entirely 
satisfactory.  A  peremptory  mandamus  must  issoe^  requiring  the  judge  of  the 
court  below  to  vacate  the  order  disbarring  the  petitioner,  and  to  restore  him  to 

his  office* 

Mamdamue  awarded,  (a) 
Mb.  Justiob  Millbb  dissented. 

UNITED  STATES  V.  JAOOBL 
(District  Court,  Western  District  of  Tennessee:  1  Flippin,  108-llS.    1871.) 

Opinion  by  Withbt,  J. 

Statement  of  Faotb. —  There  has  been  presented  to  me,  while  discharging  ibe 
duties  of  district  judge  of  west  Tennessee,  a  certified  copy  of  the  record  of  pro- 
ceedings had  in  the  United  States  circuit  court  of  the  eastern  district  of  Arkan- 
sas, and  a  writ  of  attachment  therein  against  Theodore  Jacob!  in  a  case  of  wilful 
contempt  for  disobeying  the  subpoena  of  that  court  issued  in  a  civil  suit,  I  am 
asked  to  issue  a  warrant  to  arrest  and  remove  Jacobi  to  the  eastern  district  of 
Arkansas,  he  now  being  in  this  district.     This  application  is  based  on  section 

(a)  Boblnson  had  taken  an  appeal  before  applying  for  a  mandamus  In  the  above  caae,  and  onmotioii  to  •drmaCB 
the  caae  It  was  held  that  an  appeal  was  nut  the  proper  reme<|y. 
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88  of  the  judiciary  act  of  1789  (1  Stat,  91 ;  Brightly,  90,  §  1),  which  provides  that 
^  for  any  crime  or  offense  against  the  United  States,  the  offender  .  .  .  may 
be  arrested  and  imprisoned  or  bailed,  as  the  case  may  be,  for  trial  before  saoh 
coart  of  the  United  States  as  by  this  act  has  oognizance  of  the  offense^ 

^^  And  if  snch  commitment  of  the  offender  .  .  .  shall  be  in  a  district 
other  than  that  in  which  the  offender  is  to  be  tried,  it  shall  be  the  duty  of  the 
jadge  of  that  district  where  the  delinquent  is  imprisoned,  seasonably  to  issae, 
and  of  the  marshal  of  the  same  district  to  execute,  a  warrant  for  the  removal 
of  the  offender    ...    to  the  district  in  which  the  trial  is  to  be  had." 

Is  a  wilfal  contempt  of  a  court  of  the  United  States  ^^any  crime  or  offense 
against  the  United  States''  within  the  meaning  of  section  38  of  the  judiciary 
act?  If  not,  Jacobi  cannot,  within  the  language  of  that  section,  "  be  arrested 
and  imprisoned  or  bailed  ...  for  trial  before  such  court  of  the  United 
States  as  by  this  act  has  cognizance  of  the  offense,"  nor  can  the  judge  of  this 
district  issue  a  warrant  for  his  removal  to  another  district,  even  if  Jacobi  had 
been  here  imprisoned  by  a  committing  magistrate. 

§  21 50.  Contempt  of  court  a  crime  at  common  law. 

That  a  wilful  contempt  is  an  offense  at  common  law,  within  no  limited  or  re- 
stricted sense,  but  in  the  general  sense  of  crime,  cannot  be  successfully  ques- 
tioned. In  the  fourth  volume  of  Blackstone,  p.  279,  entitled  '*  Summary 
Convictions^"  contempt  is  treated  as  a  crime.  The  author  says:  '^  We  are 
next  ...  to  take  into  consideration  the  proceedings  in  the  courts  of  crim- 
inal jorisdietion  in  order  to  the  punishment  of  offenses."  He  treats  of  these 
proceedings  as  of  two  kinds,  "summary  and  regular."  Under  summary  pro- 
ceedings is  ranked  attachments  for  contempt  of  court.  At  page  286,  it  is  said 
**the  process  of  attachment  for  these  and  like  contempts  must  necessarily  be 
as  ancient  as  the  laws  themselves.  For  laws  without  a  competent  authority  to 
secure  their  administration  from  disobedience  and  contempt  would  be  vain  and 
nugatory.  A  power,  therefore,  in  the  supreme  courts  of  justice  to  suppress 
such  contempt  by  an  immediate  attachment  of  the  offender,  results  from  the 
first  principles  of  judicial  establishment  and  must  be  an  inseparable  attendant 
upon  every  superior  tribunal."  Again,  at  page  124,  it  is  said:  "Contempts 
against  the  king's  palaces  or  courts  of  justice  have  always  been  looked  upon  as 
high  misprisions."  Misprisions,  according  to  the  English  common  law,  are  all 
such  high  offenses  as  are  under  the  degree  of  capital,  but  nearly  bordering 
thereon.  4  Blackstone,  119.  See,  also,  on  the  subject  of  contempts  being 
crimes  and  prosecuted  as  crimes,  Crosby's  Case,  3  Wils.,  188;  Williamson's 
Case,  in  26  Penn.  St.,  18, 19;  United  States  v.  Duane,  Wall.  C.  C,  102;  Mullee^s 
Case,  8  Int.  Rev.  Bee,  89. 

§  3151.  J^o  common  law  offenses  affainsi  the  United  States. 

But  as  there  are  no  common  law  offenses  against  the  United  States  —  in  other 
words,  as  no  crimes  against  the  United  States  exist  by  force  of  the  common 
law  —  the  legislative  authority  of  congress  must  first  make  the  doing  or  omission 
of  an  act  a  crime.  It  would  seem  from  this  that  the  power  of  the  federal 
courts  to  deal  with  contempts,  in  the  absence  of  any  statutory  authority  of 
congress,  would  exist  merely  as  a  means  to  enforce  obedience  to  lawful  man- 
dates of  the  courts  in  a  jurisdiction;  being  exercised,  not  however  as  a  crime 
against  the  United  States,  but  as  the  courts  of  chancery  in  England,  prior  to 
the  introduction  of  sequestrations  in  the  several  stages  of  a  cause,  enforced 
their  decrees  by  process  in  the  nature  of  contempt,  acting  only  in  personam 
and  not  in  rem.    4  61k.,  287,  288.     That  the  courts  of  the  United  States  could 
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deal  with  contempt  witboat  any  aot  of  congress  aathorizing  it,  as  an  incident 
of  their  establishment,  was  distinctly  held  in  Ex  parte  Kearney,  7  Wheat.,  3S, 
and  United  States  v.  Hudson,  7  Cranch,  32. 

§  2152.  Under  the  judiciary  act^  contempt  is  a  crime  against  the  United 
States^  and  the  offender  may  he  indicted. 

What  is  to  be  the  constraction  of  the  seventeenth  section  of  the  jadiciary 
act,  in  which  act  is  section  83  already  given,  in  view  of  the  fact  that,  when  the 
judiciary  act  was  passed,  contempt  was  recognized  as  a  common  law  offense? 
Section  17  reads:  ^^  All  the  said  courts  of  the  United  States  shall  have  power 
.  .  .  to  punish  by  fine  or  imprisonment,  at. the  discretion  of  said  courts,  all 
contempts  of  authority  in  any  cause  or  hearing  before  the  same."  1  Stat.,  83; 
1  Brightly,  189,  §  1.  It  will  be  found  on  examining  the  criminal  statutes 
passed  by  congress  that  it  is  seldom  that  a  crime  is  declared  to  be  such  in  terms. 
On  the  contrary,  very  many  of  the  statutes  under  which  persons  are  constantly 
tried  for  crimes  against  the  United  States  simply  impose  fine  or  imprisonment^ 
or  both,  in  the  discretion  of  the  court,  for  the  particular  aot.  This  is  precisely 
what  congress  has  done  by  the  seventeenth  section  of  the  judiciary  act,  viz. : 
given  the  courts  the  power  to  punish  by  fine  or  imprisonment,  at  their  discre- 
tion, all  contempts  of  authority.  It  is  a  general  and  sound  rule  of  criminal 
law  that  whenever  the  legislative  power  has  declared  an  aot  or  omission  of  an 
act  to  be  punishable  by  fine  or  imprisonment,  that  act  done  or  omitted  wilfully 
is  a  crime,  and  may  be  punished  by  indictment. 

"A  crime,"  says  Bonvier's  Law  Dictionary,  384r,  "is  an  aot  committed  or 
omitted  in  violation  of  a  public  law,  either  forbidding  or  commanding  it."  The 
United  States  courts  are  authorized  to  issue  subpoenas  for  witnesses,  enjoin  par- 
ties, etc.  If  the  witness  disobeys  such  lawful  command,  or  if  a  party  disobeys 
an  injunction  lawfully  issued,  in  either  case  he  has  violated  the  law  of  congress 
which  confers  such  authority  on  the  court.  Congress  has  said,  for  any  such 
disobedience  the  party  may  be  punished  by  the  court  whose  authority  has  been 
set  at  naught  in  any  cause  or  hearing  before  it,  by  fine  or  imprisonment,  at  its 
discretion. 

The  effect  of  the  legislation  by  congress  on  the  subject  is  that  witnesses  and 
parties  shall  obey  the  commands  of  the  court  lawfully  made,  and,  if  they  dis- 
obey, they  shall  be  punished  by  fine  or  imprisonment.  Hence  I  hold  that  sec- 
tion 17  makes  contempt  of  court  a  crime  against  the  United  States.  Now,  that 
it  is,  within  section  33,  a  crime  for  which  the  party  may  be  arrested  and  im- 
prisoned, or  bailed,  I  do  not  doubt.  The  fact  that  the  mode  of  trial  in  con- 
tempt cases  is  summary,  by  attachment,  etc.,  and  therefore  peculiar  or  different 
from  trials  for  most  other  crimes,  is  not  at  all  significant  of  whether  contempt 
is  a  crime  or  offense  within  the  meaning  of  section  33  of  the  judiciary  act 
This  section  was  clearly  designed  to  embrace,  as  its  language  does,  ^^any 
crime  or  offense  against  the  United  States,"  and  for  which  the  offender  may 
be  "  arrested  and  imprisoned,  or  bailed,  .  .  .  for  trial  before  such  court  of 
the  United  States  as  by  this  act  has  cognizance  of  the  offense." 

Although  the  ordinary  process  of  arrest  in  these  cases  is  by  attachment,  and 
the  mode  of  trial  summary,  I  do  not  doubt  that  the  olOFender  may  be  prosecuted 
without  attachment  and  without  interrogatories  in  the  summary  way,  viz. :  by 
warrant  of  arrest  on  complaint,  in  the  ordinary  and  regular  mode  of  proceed- 
ing against  offenders  as  prescribed  by  section  33.  He  may  be  arrested,  and, 
when  brought  before  the  officer  and  an  examination  is  had,  may  be  committed 
or  bailed,  and  may  be  thereafter  prosecuted  through  the  form  of  a  criminal  in- 
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formation  or  indictment,  as  in  the  case  of  other  misdemeanors.  In  Hollings- 
worth  V,  Duane,  Wall.  0.  C,  77,  it  is  remarked,  in  reference  to  contempts  to 
inferior  jurisdictions,  that  for  all  contempts  not  committed  in  the  presence  of 
the  court  and  punished  instanter  —  in  which  cases  only  can  such  courts  punish 
summarily  for  contempt —  there  is  no  other  mode  of  punishment  than  by  in- 
dictment. The  supreme  court  of  Pennsylvania,  in  Passmore  Williamson's  Case, 
supra^  say :  '^  It  must  be  remembered  that  contempt  of  court  is  a  sp)ecific  crim- 
inal offense.  It  is  punished  sometimes  by  indictment,  and  sometimes  in  a  sum- 
mary proceeding,  as  it  was  in  this  case.  In  either  mode  of  trial  the  adjudication 
against  the  offender  is  a  conviction."  I  do  not  doubt,  as  I  have  said,  that  any 
wilful  contempt  which  the  United  States  courts  may  deal  with  at  all  may  be 
regularly  prosecuted  by  indictment,  and  that  under  either  mode  of  proceeding 
section  33  is  ample  to  authorize  the  arrest  of  Jacobi  and  his  removal. 

§  2 1 53.  A  persofi  charged  yyUh  contempt  of  court  mtcst  be  arrested  and  impru* 
oned  before  a  warrant  can  be  ieevsd  for  his  removal  to  another  district.  *  jSequi- 
site  authority  for  issuance  of  warrant.     (See  Crimes,  XXXIII,  1.) 

To  some  extent,  I  remark,  the  practice  in  some  districts  has  been,  in  contempt 
cases  where  the  offender  had  absconded  from  the  district  in  which  his  disobe- 
dience occurred,  to  proceed  under  section  33,  for  a  crime  against  the  United 
States.  I  see  no  other  way  to  reach  an  offender  thus  situated,  and  it  requires 
no  strained  construction  to  say  that  section  33  is  ample  to  cover  all  such  cases. 
But  while  I  hold  wilful  contempt  of  a  federal  court  to  be  an  offense  against 
the  United  States,  and  that  the  offender  may  be  proceeded  against  by  arrest 
and  be  imprisoned,  if  not  bailed,  I  am  at  the  same  time  of  opinion  that  no  war- 
rant for  the  removal  of  the  accused  can  in  any  case  be  issued  until  the  accused 
has  been  arrested  and  imprisoned.  If  the  accused  offers  satisfactory  bail,  it  is 
his  right,  under  section  33,  to  be  discharged  on  bail  The  section  says:  ''And 
upon  all  arrests  in  criminal  cases  bail  shall  be  admitted,  except  when  the  pun- 
ishment may  be  death." 

My  opinion  is,  also,  that  the  certified  copy  of  the  proceedings  of  contempt 
and  of  the  attachment  are  sufficient  to  justify,  not  only  the  United  States  in 
making  the  necessary  complaint,  but  to  authorize  the  issuance  of  a  warrant  of 
arrest  by  the  proper  officer,  precisely  as  a  certified  copy  of  an  indictment 
would  be  in  any  other  case  of  crime.  If  the  accused  does  not  avail  himself  of 
his  right  to  give  bail  to  appear  and  answer  before  the  circuit  court  of  Arkansas 
at  a  time  to  be  fixed  by  the  examining  magistrate  or  commissioner,  the  papers 
afford  sufficient  evidence  to  authorize  his  imprisonment.  When  committed,  the 
judge  of  the  district  would  be  authorized  to  issue  a  warrant  to  remove.  My 
views  on  this  subject  are  to  some  extent  expressed  in  the  case  of  The  United 
States  V.  Shepard,  1  Abb.,  434,  435  (Crimes,  §§  3195-99).  In  that  case  I  say, 
after  referring  to  the  clause  of  section  33  of  the  judiciary  act,  in  reference  to 
the  removal  of  offenders:  ''By  consulting  the  previous  portion  of  this  section 
in  connection  with  the  clause  I  have  read,  it  will  appear  that  the  warrant  of 
removal  is  authorized  only  where  the  offender  has  been  first  arrested  and  com- 
mitted for  want  of  bail.  In  a  bailable  case  the  statute  does  not  seem  to  con- 
template or  warrant  removing  a  person  from  one  district  to  another  in  the 
summary  way  pursued  in  this  case.  He  is  first  to  be  taken  before  the  proper 
officer,  who  is  to  examine  as  to  the  crime  alleged  against  the  accused." 

^'If  there  is  not  probable  cause  of  his  guilt,  he  is  entitled  to  be  discharged; 
whereas,  if  there  be  found  reasonable  cause  for  holding  the  accused  to  answer, 
upon  tendering  sufficient  bail  he  is  entitled  to  his  discharge  from  arrest.     Only 
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on  failure  to  give  bail  in  a  bailable  case  oaa  he  be  committed."  See^  also,  Mr. 
Justice  Miller's  opinion  in  1  Woolworth'3  Cir.  Ct.  R,  422.  That  learned 
judge  says,  at  page  426 :  '*  The  section  which  I  have  quoted  (section  33)  .  .  . 
does  not,  in  express  terms,  say  that  a  person  charged  with  an  offense  against 
the  laws  of  the  United  States  must  have  an  examination  in  the  district  where 
he  is  arrested,  though  the  offense  be  committed  in  another  state.  It  does  not 
in  so  many  words  say  that  he  shall  undergo  an  examination  at  all.  The  lan- 
guage is  that  he  may  be  arrested  and  imprisoned  or  bailed. 

*'  But  this  is  to  be  done  according  to  the  usual  mode  of  proceedings  against 
such  offenders  in  the  state  where  he  is  arrested."  '^  It  would  be  a  waste  of 
time  to  show  that  an  imprisonment  or  order  for  bail  is  never  made  in  any  state 
without  previous  examination.  Nor  would  any  well-informed  lawyer  hesitate 
to  hold  that  the  act  of  congress  in  question  was  not  intended  to  authorize  im- 
prisonment without  such  preliminary  examination  by  the  committipg  magis- 
trate as  should  satisfy  him  that  there  was  enough  evidence  of  the  prisoner's 
guilt  to  justify  a  reference  of  the  case  to  a  grand  jury  of  the  proper  districL" 

What  I  have  said  of  the  sufficiency  of  the  evidence  afforded  by  a  certified 
copy  of  the  papers  in  this  application,  on  the  party  being  brought  up  for  ex* 
amination  concerning  the  charge,  is  intended,  of  course,  as  saying  that,  in  my 
opinion,  they  would  afford  prima  faoie  evidence  of  the  truth  of  the  charge, 
and,  in  the  absence  of  other  evidence,  justify  holding  the  party  to  answer.  As 
this  application  is  for  a  warrant  to  arrest  and  remove  as  the  first  step^  it  most 
be  denied.  When  the  proceedings  indicated  as  necessary  to  precede  a  warrant 
to  remove  have  been  had,  and  should  the  delinquent  be  imprisoned,  an  applica- 
tion to  me  while  discharging  the  duties  of  the  district  judge  ol  west  Tennes- 
see for  such  warrant  will  be  successful 

FISGHBEv.  HATEa 
(Circuit  Court  for  New  York:  10  Blatchford,  18-25.    1861.) 

Opinion  by  Blatohfobd,  J. 

Statsmbnt  of  Facts. —  This  suit  is  brought  for  the  infringement  of  letters 
patent  No.  74,068,  granted  to  the  plaintiff  February  4,  1868,  for  an  'Mmprovo- 
ment  in  machine  for  forming  sheet  metal  mouldings."  The  patent  was  before 
this  court  in  Fischer  v,  Wilson,  16  Blatchf.  C.  0.  K,  220,  and  was  sustained  in 
April,  1879.  This  suit  was  brought  in  May,  1879.  On  a  motion  made  on  due 
notice  to  the  defendant,  this  court,  on  the  Mth  of  June,  1879,  issued  a  prelim- 
inary injunction  restraining  the  defendant  from  making,  using  or  selling  any 
machine  embodying  the  inventions  described  and  claimed  in  the  second  and 
fourth  claims  of  the  patent.  This  injunction  was  served  on  the  defendant  on 
the  same  day.  Afterwards,  a  motion  founded  on  affidavits,  sworn  to  July  18, 
1879,  was  made  before  the  court  for  an  attachment  against  the  defendant  for 
contempt  for  violating  said  injunction.  The  affidavits  were  those  of  Erickson, 
Conolly  and  Abbott,  and  went  to  show  a  violation  of  the  injunction  by  the 
defendant  after  its  service  on  him,  in  the  use,  in  making  sky-light  bars,  of  im- 
provements covered  by  the  second  and  fourth  claims  of  the  patent  The  sky- 
light bars  were  made  of  sheet  metal,  and  were  forn^ed  and  bent  on  a  macbina 
The  affidavits  set  forth  the  particulars  of  the  alleged  contempt  charged,  and 
were  filed  in  court,  and  copies  of  them  were  served  on  the  defendant  on  the 
28th  of  July,  1879.  The  defendant  opposed  the  motion  on  affidavits,  and  the 
court  made  an  order  on  the  1st  of  August,  1879,  requiring  the  defendant  to 
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furnisb  an  inspection,  on  tbe  part  of  the  plaintiff,  of  bis  machinery  for  bend- 
ing sheet  metal  and  of  the  method  of  bending  such  sheet  metal  used  by  faim. 
The  order  said :  '^  it  being  the  object  and  intention  of  this  court  to  enable  the 
complainant  herein  to  present  such  evidence  to  the  court  herein  as  will  enable 
the  complainant  to  make  out,  if  the  fact  be  so,  the  infringement  of  the  patent 
here  in  suit,  and  a  contempt  of  the  injunction  heretofore  issued  and  served 
herein,"  and  referred  i(  to  Mr.  Shields  to  ascertain  the  fact  of  said  infringe- 
ment "  if  the  same  be  so,"  and  report  his  finding  to  the  court,  and  ordered 
''that  the  complainant  may  examine  before  the  said  referee  George  Hayes,  and 
all  his  employees  and  assistants,  and  that  both  parties  may  examine  such  other 
witnesses  as  they  may  elect  to  examine." 

The  reference  before  Mr.  Shields  commenced  on  the  29th  of  August,  1879. 
Witnesses  for  both  parties  were  examined  before  tlie  referee.  The  defendant 
was  examined  on  the  part  of  the  plaintiff  and  took  no  objection  to  the  pro- 
priety or  lawf  ulaess  of  bis  being  examined.  He  was  also  examined  as  a  witness 
on  his  own  behalf.  The  report  of  Mr.  Shields  was  filed  January  8,  1880. 
This  court  had,  on  the  80th  of  June,  1879,  on  motion  and  due  notice,  made 
an  order  adjudging  the  defendant  guilty  of  contempt  by  using  a  machine 
for  bending  sheet  metal  in  violation  of  said  injunction.  The  proceedings  cov- 
ered by  tbe  motion  which  resulted  in  the  order  of  August  1,  1879,  related  to  a 
violation  after  June  30,  1879,  and  tbe  testimony  before  Mr.  Shields  and  his 
report  related  to  such  a  violation.  Mr.  Shields,  in  his  report,  found  that  the 
defendant  had,  since  the  order  of  June  30,  1879,  infringed  the  fourth  claim  of 
tbd  patent,  and  stated  in  detail  wherein  such  infringement  consisted.  The 
defendant  filed  exceptions  to  the  findings  in  the  report.  On  all  the  proceed- 
ings in  the  case,  and  the  testimony  taken  before  Mr.  Shields,  and  bis  report, 
the  plaintiff  moved  before  this  court,  on  due  notice,  ^^  for  an  order  for  attach- 
ment for  contempt  and  punishment  herein,  notice  of  rootioa  for  which  has 
been  heretofore  served  on  you,  and  which  motion  has  been  partially  heard,  and 
was  referred  to  John  A.  Shields,  Esq.,  referee,  on  the  1st  day  of  August,  1879." 
On  the  hearing  therecm  the  court,  on  the  7th  of  February,  1880,  made  an  order 
as  follows,  entitled  in  this  cause:  ^*A  motion  for  attachment  for  contempt 
having  coma  on  to  be  heard  herein,  and  the  matter  having  been  referred  to 
John  A.  Shields,  Esq.,  to  take  the  testimony  of  and  to  hear  the  parties,  and  to 
report  to  the  court  on  the  question  of  infringement,  and  the  said  referee  having 
reported  that  the  defendant  has  used  the  invention  described  in  the  letters 
pat^Skt  on  which  this  suit  is  brought,  in  violation  of  the  injunction  of  the  court 
herein,  since  about  the  2d  day  of  July,  1879,  and  the  said  referee's  report  hav- 
ing been  presented  to  this  court  for  confirmation,  and  Mr.  Blake  having  been 
beard  for  complainant  and  Mr.  Whitelegge  for  defendant,  now,  therefore,  it  ia 
hereby  ordered,  adjudged  and  decreed,  that  the  said  report  be,  and  it  hereby 
is,  confirmed.  .  .  .  And  it  is  further  ordered  that  the  further  hearing  of 
this  motion,  on  the  question  of  punishment  and  terms,  go  over  until  Friday, 
February  13,  1880,  ai  tbe  opening  of  court  on  that  day." 

On  the  17tb  of  February,  1880,  this  court  made  an  order  as  follows,  entitled 
in  this  cause:  ''A  motion  for  attachment  for  contempt  herein  having  come  on 
for  further  hearing,  on  the  question  of  punishment  or  terms,  on  this  13th  day 
of  February,  1880,  and  Charles  F.  Blake,  Esq.,  having  been  beard  for  the  mo- 
tion, and  J.  H.  Whitelegge,  Esq.,  opposed,  now,  therefore,  it  is  hereby  ordered 
and  decreed  that  the  defendant  is  adjudged  to  have  committed  the  contempt 
alleged,  and  that  he  pay,  as  a  fine  therefor,  the  amount  of  all  costs,  charges 
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and  disbursements  whatsoever  suffered,  borne  or  incurred  by  the  complainant 
by  reason  of,  or  on  account  of,  the  said  motion;  and  that  the  question  of  the 
amount  of  the  said  fine  be  submitted  to  this  court  on  aflSdavits  and  withoat 
argument,  as  follows:  the  complainant  to  serve  his  affidavits  on  the  solicitor  for 
the  defendant  on  or  before  Friday,  February  20, 1880;  that  defendant  serve  his 
replying  affidavits  on  counsel  for  complainant  on  or  before  Tuesday,  February 
24,  1880,  and  that  complainant  have  the  right  to  reply,  and  that  all  affidavits 
be  filed  on  or  before  Friday,  February  27,  1880."  The  plaintiff  presented  to 
the  court  two  affidavits  on  his  part,  copies  of  which  had  been  served  on  the 
defendant's  solicitor  on  the  20th  of  February,  1880.  The  defendant  replied  to 
those  affidavits  by  an  affidavit  of  his  own,  a  copy  of  which  he  served  on  the 
plaintiff's  solicitor  on  the  27th  of  February,  1880.  Thereupon  this  coart,  on 
the  18th  of  March,  1880,  made  an  order,  entitled  in  this  cause,  *^  on  motion  for 
second  attachment  for  contempt,"  and  reading  as  follows:  ^^This  motion  hav- 
ing been  heard  on  the  1st  day  of  August,  1879,  on  affidavits  and  argument  by 
counsel  for  the  respective  parties,  and  thereupon  an  order  having  been  duly 
made  that  it  be  referred  to  John  A.  Shields  to  ascertain  the  fact  of  said  in- 
fringement, if  the  same  be  so,  and  report  his  finding  to  this  court;  and,  upon 
the  coming  in  of  the  report  of  said  referee,  and  hearing  counsel  for  the  re- 
spective parties,  in  support  thereof  and  in  opposition  thereto,  said  report  was 
confirmed,  and  it  was  then  further  ordered  that  the  complainant  file  with  the 
court,  and  serve  copies  on  defendant,  affidavits  showing  the  expenses  incurred 
in  the  prosecution  of  this  second  attachment  for  contempt;  that  defendant  file 
and  serve  answering  affidavits,  and  that  complainant  may  reply  thereto;  and 
an  amended  order  and  the  affidavit  of  George  Hayes,  the  defendant,  executed 
on  the  26th  day  of  February,  1880,  having  been  filed  in  reply  to  said  complain- 
ant's affidavits,  it  is,  upon  consideration  thereof,  ordered  that  the  defendant 
pay  into  court  the  sum  of  $522.49,  as  set  forth  in  the  affidavit  of  Baron  Higham, 
executed  herein  on  the  16th  day  of  February,  1880,  and  the  further  snm  of 
$867.50,  as  set  forth  in  the  affidavit  of  Valentine  Fischer,  executed  herein  on  the 
20th  day  of  February,  1880,  amounting  together  to  the  sum  of  $1,389.99,  as  a  fine 
for  said  second  contempt,  within  thirty  days  from  the  date  of  the  entry  of  this 
order,  to  wit,  the  12th  day  of  April,  1880,  and  that  if  not  paid  the  defendant 
stand  committed  till  it  be  paid,  and  that  when  paid  it  be  paid  over  to  the 
plaintiff  in  reimbursement." 

On  the  11th  of  May,  1880,  the  defendant  sued  out  a  writ  of  error  from  the 
supreme  court  of  the  United  States,  to  reverse  the  said  judgment  convicting 
him  of  a  contempt.  The  plaintiff  moved  in  that  court  to  dismiss  said  writ  of 
error,  and  the  supreme  court  dismissed  it  for  want  of  jurisdiction,  on  the  29th 
of  November,  1880.  The  plaintiff  now,  on  presenting  to  this  court  the  mandate 
of  the  supreme  court  dismissing  said  writ,  moves  for  an  order  that  the  said 
order  of  March  13,  1880,  be  carried  into  effect;  and  the  defendant,  at  the  same 
time,  moves  that  the  said  order  of  February  17,  1880,  and  the  said  order  of 
March  13,  1880,  be  declared  inoperative  and  void  and  of  no  effect,  or  that  the 
plamtiff  be  perpetually  restrained  and  enjoined  from  any  further  action  or  pro- 
ceeding respecting  the  same. 

It  is  provided  by  section  725  of  the  Revised  Statutes  that  the  courts  of  the 
United  States  shall  have  power  to  punish,  ''  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempts  of  their  authority :  Provided,  that  such  power 
to  punish  contempts  shall  not  be  construed  to  extend  to  any  cases  except  the 
misbehavior  of  any  person  in  their  presence,  or  so  near  thereto  as  to  obstruct 
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the  administration  of  justice,  the  misbehavior  of  any  of  the  officers  of  said 
coarts  in  their  official  transactions,  and  the  disobedience  or  resistance  by  any 
sach  officer,  or  by  any  party,  juror,  mtness  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree  or  command  of  the  said  courts."  It  is  con- 
tended for  the  defendant  that  to  render  effectual  a  judgment  or  order  con- 
victing a  party  of  a  contempt,  founded  on  his  disobedience  to  an  order  of  the 
court,  three  things  must  concur:  (1)  The  order  must  be  founded  upon  some 
legal  or  equitable  right  vested  in  the  party  at  whose  instance  it  is  issued ;  (2) 
the  order  must  be  lawful  and  duly  authorized  at  the  time  it  issues ;  (3)  the 
disobedience  to  it  must  be  wilful. 

§  2154.  An  order  imposing  a  penalty  for  contempt  is  a  final  judgment^  over 
which  the  court  has  no  power  after  the  end  of  the  term. 

It  is  well  settled  that  contempt  of  court  is  a  specific  criminal  offense,  and 
that  the  imposition  of  a  fine  for  a  contempt  is  a  judgment  in  a  criminal  case. 
New  Orleans  v.  Steamship  Co.,  20  Wall.,  3S7,  392.  Although  there  has  as  yet 
been  neither  an  interlocutory  nor  a  final  decree  on  the  merits  in  this  suit,  yet 
the  order  imposing  the  fine  for  the  contempt  was  a  final  order  or  judgment  as 
to  the  matter  of  the  contempt.  The  last  order  as  to  that  matter  was  made  prior 
to  the  April  term,  1880.  Since  it  was  made  the  April  term,  1880,  has  begun 
and  ended,  and  we  are  now  in  the  October  term,  1880.  The  defendant's  mo- 
tion has  not  been  made  till  in  the  present  term.  The  general  power  of  the 
court  over  its  own  judgments,  orders  and  decrees,  in  civil  and  criminal  cases, 
during  the  existence  of  the  term  at  which  they  are  first  made,  is  held  to  be  un- 
deniable. Ed  parte  Lange,  18  Wall.,  163,  167  (Crimes,  §§  1767-74).  And  it  is 
further  held  that  the  power  to  vary  a  final  judgment  or  order,  at  least  m  a  case 
where  there  was  jurisdiction  to  make  it,  does  not  exist  after  the  term  at  which 
it  was  made.  Bank  of  United  States  v.  Moss,  6  How.,  31  (§§  58-59,  supr<i)\ 
The  Bank  v.  Labitut,  1  Woods,  11.  In  United  States  v.  Moss,  it  was  held  to 
be  too  late,  after  final  judgment,  and  at  the  next  term,  and  by  motion  only,  to 
set  aside  a  judgment  on  account  of  a  supposed  want  of  jurisdiction;  and  the 
authorities  cited  in  that  case  show  it  to  be  well  settled,  that  no  error  of  law  or 
fact,  if  any,  not  involving  jurisdiction,  committed  by  this  court  in  making  the 
order  now  sought  to  be  vacated,  can  be  rectified  by  this  couvt  on  this  motion. 
It  does  not  appear  that  any  error  was  committed,  but  for  the  foregoing  reason 
it  is  not  necessary  to  discuss  that  question.  The  utmost  that  the  defendant 
could  claim  would  be  to  have  the  court  consider  the  question  of  jurisdiction 
now,  as  if  be  were  in  custody  for  the  non-payment  of  the  fine,  and  were  before 
this  court  on  a  writ  of  luzheas  corpus. 

The  foregoing  views  cover  all  the  suggestions  made,  in  argument,  that  the 
defendant,  in  the  infringement  on  which  the  order  in  question  was  based,  was 
guided  by  what  he  understood  to  be  the  views  expressed  by  the  court  in  its 
decision  in  Fischer  v.  Wilson,  16  Blatch.,  220;  that  his  infringement  was, 
therefore,  not  wilful,  though  mistaken;  that  the  infringement  was  committed 
by  the  making  of  the  sky-light  bars;  that  the  patent  of  the  plaintiff  was  and  is 
invalid,  and,  therefore,  the  injunction  that  was  disobeyed  was  not  a  lawful 
order;  and  that  the  amount  arrived  at  as  a  fine  was  not  proved  in  a  proper 
way. 

§  2155.  Particularity  required  in  an  order  adjvdging  a  party  guilty  of  a  con* 
tempt. 

Some  points  are  made  on  the  part  of  the  defendant,  which  are  taken  by  him 
as  arising  on  the  face  of  the  proceedings. 
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(1)  It  18  objected  thai  the  order  of  F6bra«,ry  17,  1^9,  deerees  only  *^  that 
the  defendant  is  adjudged  to  have  oommitted  the  oontempt  alleged,"  w^ithoat 
reciting  farther  the  offense  of  which  he  i»  gnilty.  It  is  insisted  that  this  was 
necessary,  and  further,  that  the  order  should  have  recited  that  the  defend- 
ant had  disobeyed  a  lawful  order  of  the  court  and  was  guilty  of  a  oontempt 
of  court  in  so  doing.  The  contempt  alleged  is  set  forth  with  sufficient  par- 
ticularity in  the  affidavits  on  which  the  motion  for  attaxshment  was  founded 
and  in  the  report  of  the  referee.  All  the  proceedings  and  the  various  orders 
are  sufficiently  connected  together,  by  reference  and  recital,  to  identify  ^Hhe 
contempt  alleged,"  without  the  necessity  of  reoiting  at  length,  U  the  orders, 
the  particulars  of  the  previous  proceedings.  The  original  motion  was  noticed 
as  a  motion  for  an  attachment  for  contempt  for  a  violation  ol  the  injunction,  and 
the  proceedings  went  on  to  ascertain  that  fact.  The  order  of  August  1^  1879, 
on  its  face,  referred  to  the  matter  of  a  contempt  of  the  injunction,  and  that  is 
the  ^^  contempt"  referred  to  in  the  orders  of  February  7th  and  17th,  and  ^Hhe 
contempt  alleged,"  spoken  of  in  the  latter  order.  It  was  not  necessary  to 
recite  that  the  injunction  was  a  lawful  injunction. 

§  2 1 56.  Proper  title  qfproceedinge  m  oaees  cf  cofUempt 

(2)  It  is  urged  that  the  fine  for  contempt  could  not  be  imposed  by  an  order 
made  in  the  suit,  but  that  the  order  should  have  beea  made  in  a  prooeeding  in 
the  title  of  which  the  United  States  were  made  a  party  to  the  prooeeding.  It 
is  said,  in  The  People  d.  Graft,  7  Paige,  825,  that,  in  proceedings  in  equity,  be- 
tween parties  to  the  suit,  for  contempt  in  not  obeying  the  process  of  the  court, 
or  any  order  or  decree  in  the  cause,  the  proceedings  on  th^  attachment  may  be, 
and  usually  are,  entitled  as  in  the  original  suit,  though  it  is  not  irregular  to 
entitle  them  in  the  name  of  The  People,  on  the  relation  of  the  person  prosecut- 
ing the  attachment,  against  the  defendant  or  party  proceeded  against  Where 
the  attachment  proceeding  for  a  oontempt  is  against  a  witness  or  a  person  not 
a  party  to  the  suit,  the  practice  is  to  entitle  the  order  for  attachment  and  all 
subsequent  proceedings  thereon  in  The  People,  on  the  relation,  etc*  Stafford  «. 
Brown,  4  Paige,  860. 

§  2157.  A  oouH  having  Jlned  a  party  for  contempt  hoe  power  to  order  Aim 
imprisoned  until  the  fine  is  paid.    Authorities  reviewed. 

(8)  It  is  contended  that,  as  the  order  of  February  17th,  adjudging  the  oon- 
tempt, ordered  that  the  defendant  pay,  as  a  fine,  the  amount  of  ail  costs,  eta, 
and  did  not  order  that  the  defendant  stand  committed,  etc.,  the  order  of  March 
13th  was  void,  because  it  ordered  the  defendant  to  stand  committed,  eta  It  is 
also  claimed  that  the  court  exhausted  its  power  in  making  the  order  of  Feb- 
ruary 17th,  and  that,  even  if  it  did  not,  it  had  no  power  to  order  the  defend- 
ant to  be  committed  until  the  fine  should  be  paid. 

The  order  of  February  17th  adjudged  the  guilt,  and  ordered  that  the  de- 
fendant should  pay,  as  a  fine,  what  should,  on  an  investigation  ordered,  be 
ascertained  to  be  the  amount  of  certain  expenses.  The  order  did  not  specify 
any  amount  as  a  fine.  The  subsequent  order  specified  the  amount  ascertained 
on  the  investigation,  and  ordered  that  it  be  paid  by  the  defendant  as  a  fine  for 
the  contempt,  within  thirty  days  from  the  order,  and  that,  if  not  paid,  the 
defendant  stand  committed  till  it  be  paid,  and  that,  when  paid,  it  be  paid  over 
to  the  plaintiff  in  reimbursement. 

It  is  suggested  that  section  725  provides  for  the  punishment  of  a  contempt 
by  fine  or  imprisonment,  and  that,  therefore,  a  commitment  for  non-payment 
of  the  fine  is  unlawful,  because  such  commitment  is  imprisonment.    There  is, 
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however,  no  commitment  or  imprisonment  if  the  fine  be  paid.  There  is  not 
commitment  and  fine.  The  punishment  by  fine  is  fnlly  inflicted,  under  the 
terms  of  the  order,  if  the  fine  be  paid  as  the  order  directs,  and,  in  such  case, 
there  can  be  no  commitment.  So,  if  there  be  a  commitment  for  non-payment 
of  the  fine,  there  must  be  a  discharge  as  soon  as  the  fine  is  paid.  The  payment 
of  the  fine  is  the  punishment.  The  awarding  or  Infiiction  of  the  fine  is  no 
punishment.  The  commitment  is  an  incident  of  the  fine.  It  is  not,  in  any 
manner,  the  "imprisonment"  allowed  by  the  statute.  The  payment  of  the 
fine  and  a  commitment  for  not  paying  it  cannot  co-exist.  The  commitment  is 
not  a  separate  punishment  or  imprisonment  added  to  the  payment  of  a  fine. 
It  is  in  this  view  that  it  has  always  been  held,  that,  where  a  statute  authorizes 
or  prescribes  the  infliction  of  a  fine,  as  a  punishment  either  for  a  contempt  of 
court,  or  for  a  defined  offense,  it  is  lawful  for  the  court  inflicting  the  fine  to 
direct  that  the  party  stand  committed  until  the  fine  be  paid,  although  there  be 
no  specific  affirmative  grant  of  power  in  the  statute  to  make  such  direction. 

In  United  States  v.  Hudson,  7  Cranch,  82,  34,  it  is  said  that  the  implied 
powers  of  fining  for  contempt  and  imprisoning  for  contumacy  are  powers 
which  cannot  be  dispensed  with  in  a  court  because  they  are  necessary  to  th6 
exercise  of  all  others;  that  they  result  from  the  nature  of  courts  of  justice; 
and  that,  so  far,  our  courts  possess  powers  not  immediately  derived  from  stat- 
uta  Ex  parte  Robinson,  19  Wall.,  506,  510  (§§  2147-49,  supra).  It  might 
properly  be  held  that  the  order  to  commit  the  defendant  for  non-payment  of 
the  fine  was  a  punishment  ordered  for  contumacy  or  contempt  in  not  obeying 
the  order  to  pay  the  fine,  and  so  a  punishment  for  a  second  contempt,  and  not 
a  punishment  for  the  contempt  of  violating  the  injunction.  But  the  order  to 
commit  was  lawful  on  broader  grounds. 

In  Kane  v.  The  People,  8  Wend.,  203,  215,  it  is  said  that,  where  a  defendant 
is  convicted  of  a  misdemeanor,  he  may  be  committed  to  prison  until  the  fine 
imposed  on  him  for  the  offense  is  paid.  In  Ex  parte  Watkins,  7  Pet.,  668,  578, 
the  existence  of  the  same  practice,  at  the  common  law,  is  recognized.  In  Son 
V,  The  People,  12  Wend.,  344,  on  a  conviction  for  a  misdemeanor,  a  fine  was 
imposed,  with  an  order  that  the  defendant  stand  committed  until  the  sum  be 
paid.  The  court  might  have  imposed  a  fine,  or  imprisonment  not  exceeding  six 
months,  or  both.  On  certiorari^  the  supreme  court  held  that  the  proceeding 
was  regular;  that  the  imprisonment  awarded  was  no  part  of  the  punishment, 
but  only  a  mode  of  enforcing  payment  of  the  fine ;  and  that  if  the  fine  was  paid 
on  the  defendant's  being  arrested,  the  sentence  gave  no  authority  to  imprison. 
In  Harris  v.  The  Commonwealth,  23  Pick.,  280,  it  is  held  that  where,  for  an 
offense,  the  punishment  is  a  fine,  without  imprisonment,  the  settled  rule  of  law 
is  that  the  sentence  is  to  pay  the  fine  or  stand  committed  until  that  sentence  be 
performed.  In  Wilde  v.  The  Commonwealth,  2  Met.,  408,  411,  it  is  said  that, 
where  the  statute  authorizes  a  punishment  by  fine,  costs  may  be  awarded  as  inci- 
dent, and  the  party  convicted  may  be  committed  till  such  fine  and  costs  be  paid. 
In  Begina  v.  Dunn,  12  Ad.  &  Eil.  (K  S.),  1026,  the  defendant  was  indicted  for 
an  offense  and  convicted,  and  sentenced  to  be  imprisoned  for  eighteen  months, 
and  to  give  security  to  keep  the  peace  for  two  years,  after  the  expiration  of  the 
eighteen  months,  and  to  stand  committed  till  he  could  give  such  security.  The 
exchequer  chamber,  on  a  writ  of  error,  held  that  the  sentence  was  proper.  In 
the  case  of  Drayton  and  Sears,  5  Op.  of  Att'y-Gen.,  597,  cited  in  In  re  MuUee, 
7  Blatch.,  23  (§§  2176-78,  ir^fra)^  they  were  convicted  on  an  indictment  under 
a  statute  which  imposed  only  a  pecuniary  fine  for  the  offense.    A  fine  with 
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costs  was  inflicted,  and  the  conrt  ordered  them  to  be  imprisoned  till  the  fine 
and  costs  should  be  paid.  They  were  imprisoned  for  foar  years,  and  they  ap- 
plied to  the  president  for  a  pardon,  and  the  attorney-general,  Mr.  Crittenden, 
was  of  opinion  that  the  president  had  the  power,  by  pardon,  to  discharge  them 
from  prison  and  to  remit  the  fine,  although  by  the  statute  one-half  of  the  fine 
^  was  to  go  to  a  private  person  and  the  other  half  to  a  county. 

In  United  States  v,  Robbins,  15  Int.  Rev.  Rec,  155,  the  defendant  was  con- 
victed on  an  indictment,  and  sentenced  to  be  imprisoned  for  a  year,  and  to  pay 
a  fine  and  costs,  and  to  stand  committed  until  the  fine  and  costs  should  be  paid. 
After  the  expiration  of  the  year's  imprisonment,  the  fine  and  costs  not  being 
paid,  and  the  defendant  being  still  in  jail,  he  was  brought  up  on  habeas  corpus^ 
and  claimed  that  the  part  of  the  sentence  which  ordered  him  to  stand  com- 
mitted until  the  fine  and  costs  should  be  paid  was  void.  The  statute  author- 
ized both  a  fine  and  imprisonment.  The  court  held  that  where  a  statute 
imposes  a  fine,  the  power  to  commit  a  person  convicted  of  the  statutory  offense 
to  jail  until  the  fine  is  paid  is  an  inherent  power  in  the  court.  In  United  States 
v.  Kellerman,  23  Int.  Rev.  Rec.,  202,  the  defendant  was  convicted  on  an  indict- 
ment, and  sentenced  to  pay  a  fine  and  the  costs  of  the  prosecution,  and  to  stand 
committed  until  said  fine  and  costs  be  paid,  and  to  be  imprisoned  for  one  month. 
After  the  defendant  had  suffered  the  imprisonment  for  one  month,  be  sued  out 
a  writ  of  habeas  corpus.  The  statute  authorized  the  imposition  of  a  fine  and 
costs  and  of  imprisonment  for  a  specified  time,  but  said  nothing  about  commit- 
ment until  the  fine  and  costs  should  be  paid.  The  court  held  that  the  judg- 
ment for  commitment  was  proper,  and  that,  as  the  fine  and  costs  had  not  been 
paid,  the  defendant  was  rightfully  in  custody. 

The  foregoing  cases  were  not  cases  of  contempt  of  court,  but,  as  a  fine  for  a 
contempt  of  court  is  a  judgment  in  a  criminal  case,  the  same  rule  applies.     In 
In  re  MuUee,  7  Blatch.,  23  (§§  2176-78,  infra),  the  party  was  fined  for  contempt 
in  violating  an  injunction  restraining  the  infringement  of  a  patent,  and  was 
ordered  to  stand  committed  until  the  fine  should  be  paid.     In  In  re  Allen,  13 
id.,  271,  the  party  had  disobeyed  an  order  of  court  requiring  him  to  produce 
and  surrender  certain  books  and  papers.    He  was  adjudged  guilty  of  contempt 
and  was  ordered  to  deliver  them  up  and  to  pay  the  costs,  and,  upon  refusal,  to 
be  committed  to  custody  by  the  marshal  until  discharged  by  order  of  the  court. 
On  habeas  corpus,  it  was  urged  that  the  imprisonment  was  illegal,  because  it  was 
to  continue  during  the  pleasure  of  the  court.  The  court  say :  '*  When  the  contempt 
consist  of  a  violation  of  the  order  of  the  court,  and  is  a  contempt  not  committed 
in  its  presence,  and  the  statute  does  not  prescribe  the  form  of  the  order  of  com- 
mitment, the  defendant  may  be  imprisoned  until  he  be  discharged  by  order  of 
the  court,  or  until  further  order  of  court.     Green  v.  Elgie,  8  Jurist,  part  1,  187, 
per  Denman,  C.  J. ;  opinion  of  Ch.  J.  Kent,  in  In  re  Yates,  4  Johns.,  317;  S. 
CL,  9  Johns.,  395."   Ch.  J.  Kent,  in  In  re  Yates,  says  that  as  it  is  the  established 
course,  in  matters  of  contempt,  to  receive  the  submission  of  the  party  when- 
ever he  is  ready  to  offer  it,  and  on  reasonable  satisfaction  made  to  discharge 
him,  an  order  to  commit  him  during  the  pleasure  of  the  court  is  favorable  to 
him,  for  if  a  definite  time  is  fixed  in  the  sentence,  the  court  cannot  alter  it  even 
on  his  submission.     This  was  said  m  a  case  where  the  sole  punishment  inflicted 
for  a  contempt  of  court  was  imprisonment  until  the  further  order  of  the  court 
The  principle  applies  a  fortiori  to  the  present  case,  where  submission  may  be 
made  by  paying  the  fine,  and  where  the  commitment  must  termmaie  when  the 
fine  is  paid.    In  Green  v.  Elgie  (above  cited),  also  reported  in  5  Ad.  &  £1L,  ^^ 
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S.,  99,  the  court  of  review  in  bankruptcy  ordered  one  Green,  a  party  before  it, 
to  pay  certain  costs  within  four  days,  or  in  default  to  stand  committed  to  prison. 
He  was  committed.  Afterwards,  he  sued  in  the  queen's  bench,  for  false  im- 
prisonment, the  person  on  whose  application  he  was  committed  and  his  attorney. 
There  was  a  verdict  against  the  latter.  One  ground  urged  for  sustaining  the 
verdict  was,  that  the  warrant  of  commitment  was  void,  because  it  did  not 
direct  how  long  the  party  should  remain  in  prison.  The  court  held  that,  in 
that  respect,  there  was  no  objection  to  the  warrant,  but  it  was  held  bad  because 
the  order  on  which  it  was  founded  did  not  adjudge  a  contempt  or  direct  any- 
thing to  be  done  by  the  party  to  clear  himself  from  it.  In  Doubleday  v.  Sher- 
man, 8  Blatch.,  45,  a  fine  was  imposed  for  contempt  in  the  violation  of  an 
injunction,  and  the  defendant  was  ordered  to  stand  committed  until  the  fine 
should  be  paid. 

It  must,  therefore,  be  held  that  this  court  had  power  to  order  the  defendant 
to  be  committed  until  the  fine  should  be  paid.  It  is  equally  clear  that  the 
court  did  not  exhaust  its  power  by  the  order  of  February  17th.  That  order 
adjudged  the  contempt  and  set  on  foot  a  proceeding  for  ascertaining  what 
amount  of  pecuniary  fine  should  be  imposed  therefor,  directing  on  what  prin- 
ciple and  by  what  means  it  should  be  fixed.  The  subsequent  order  of  March 
18th  fixed  the  amount,  imposed  it  as  a  fine  for  the  contempt,  to  be  paid  within 
a  fixed  time,  and  ordered  commitment  till  payment.  This  was  proper  and 
regular. 

All  the  points  urged  in  favor  of  the  motion  made  by  the  defendant  fall 
within  the  foregoing  considerations  and  the  motion  must  be  denied.  The  mo- 
tion of  the  plaintiff  is  granted. 

FANSHAWE  v.  TRACY. 
(Circuit  Court  for  Illinois:  4  Bissell,  490-500.    1808.) 

Opinion  by  Dbummokd,  J. 

Statbmbnt  of  Facts. — The  question  argued  is  of  considerable  practical  im- 
portance. The  practice  in  this  district  has  been,  when  affidavits  are  presented 
charging  a  person  with  the  violation  of  an  order  of  the  court  or  of  an  injunc- 
tion, for  a  rule  to  show  cause  to  issue,  requiring  him  to  appear  in  court  and 
furnish  some  good  reason  why  an  attachment  should  not  be  issued  against  him. 
It  has  also  been  supposed  to  be  within  the  power  of  the  court  to  issue  an  at- 
tachment in  the  first  instance  without  the  necessity  of  a  rule  to  show  cause. 

A  bill  was  filed  by  Edward  R  Fanshawe  against  the  Chicago,  Bock  Island 
&  Pacific  Railway  Company  and  other  parties,  in  March  last,  and,  as  the  bill 
asked  for  an  injunction  among  other  things,  some  of  the  parties  appeared  in 
court,  and  the  usual  order  was  taken,  according  to  the  practice  of  the  court, 
that  nothing  should  be  done  prejudicial  to  the  rights  of  the  plaintiff  until  the 
motion  for  an  injunction  should  be  heard.  This  practice  has  been  very  com- 
monly adopted  where  the  plaintiff  or  the  court  is  not  ready  to  hear  the  motion, 
or  to  enable  the  defendant  to  prepare  for  the  hearing,  so  as  to  protect  the  rights 
of  the  plaintiff.  It  has  been  supposed  that  in  this  way  the  rights  of  all  par- 
ties would  be  protected;  and,  where  special  injunctions  are  asked,  the  act  of 
congress  and  the  rule  of  the  court  require  that  notice  shall  be  given.  In  this 
way  all  parties  have  an  opportunity  of  being  heard  before  the  injunction  is 
issued.  At  the  same  time,  it  is  apparent  that  irreparable  injury  might  be  done 
to  the  rights  of  the  plaintiff,  provided  the  order  of  the  court  which  is  entered 
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in  suoh  case  should  be  disregarded.  Therefore  it  is  that  this  practice  has  pre- 
vailed —  a  practice  which  I  must  think  is  a  salutary  oae  and  calculated  to  pro- 
mote justice. 

After  this  order  was  made  a  supplemental  bill  was  filed.  New  parties  were 
added  and  some  new  facts  were  stated.  There  were  such  eircumfitanoeB  stated 
in  the  supplemental  bill,  that,  on  application  of  the  plaintiff,  an  attachment  was 
issued  against  certain  parties,  and  a  rule  to  show  cause  issued  as  to  others,  for 
an  alleged  disobedience  of  an  order  of  the  court.  I  do  not  propose  at  this  time 
to  go  into  the  propriety  of  the  order  of  the  court  then  made.  In  point  of  fact, 
none  of  the  parties  against  whom  the  attachment  was  directed  have  been  ar- 
i:ested,  and  some  of  the  parties  a^inst  whom  the  rule  to  show  cause  was 
enjbered  have  appeared  and  filed  affidavits.  All  of  the  partieis,  or  nearly  ail, 
have  appeared  and  have  objected  to  the  order  of  the  court  mado  at  the  time 
on  various  grounds  which  I  propose  now  to  consider. 

§  9158.  7^  t«  allowable^  under  the  ninetieth  equity  r%de  of  the  supreme  courts 
to  iesue  a  rule  to  nhoto  cause  against  c^n  attachment  instead  of  entering  aoh  order 
of  committal  and  serving  notice, 

la  the  first  place  it  may  be  necessary  for  us  to  examine  the  ninetieth  rale 
of  the  supreme  conrt  in  cases  of  equity,  because  it  is  upon  that  rule  that  the 
parties  rely,  aa  showing  that  the  practice  adopted  by  the  court  in  this  oase  was 
irregular  and  improper  and  ought  not  to  have  been  adopted.  That  rule  is  as 
follows:  "  In  all  cases  where  the  rules  prescribed  by  this  court  or  by  the  circuit 
court  do  not  apply*  the  practice  of  the  circuit  court  shall  be  regulated  by  the 
present  practice  of  tjie  high  court  of  chancery  in  England,  so  far  as  the  same 
may  reasonably  be  applied,  consistently  with  the  local  circumstances  and  Ipoal 
convenience  where  the  court  is  held,  not  as  positive  rules,  but  as  furnishing 
just  analogies  to  regulate  the  praqtice." 

Of  course  the  first  question  is:  What  was  the  rule  in  England  in  the  high 
court  of  chancery?  Mr.  Daniell  says,  '*  The  remedy  in  the  event  of  the  breach 
of  an  injunction  or  restraining  order  is  by  committal."  2  PanielUs  Ch.  PL  and 
fn,  1683.  ''  The  order  fpr  committal  is  obtained  upon  motion,  of  which  notice 
must  have  been  duly  served  personally  upon  the  person  committing  the  con- 
tempt," and  it  is  to  be  observed  that  "  the  terms  of  the  notice  of  motion  should 
be  that  the  party  *  m^y  stand  committed '  .  .  .  for  breach  of  the  injunc- 
tion "  (2  Daniell's  Ch.  PI.  and  Pr.,  1685),  and  not  that  he  may  show  cause  why 
be  should  not  be  committed.  Bather  refined  reasoning,  it  must  be  oonfessed. 
The  notice  must  be  that  the  party  may  stand  committed,  and  not  that  he  may 
show  cause  why  he  should  not  be  committed.  ''The  plaintiff  may  also,  it 
seems,  obtain  an  order  e?c  ya/rte^  that  the  defendant  may  stand  committed  on  a 
certain  day  unless  he  shows  cause  against  it;,  which  order  must  be  personally 
served  upon  the  party  to  be  committed."  Id.  So  this  \a  an  addendum  which 
has  been  made  under  the  practice  in  England,  according  to  this  order,  that  the 
plaintiff  may  obtain  an  order  en  parte  that  the  defendant  may  stand  committed 
on  a  certain  day  unless  he  shows  cause  against  it;  that  iS|  the  party  may  take 
a  rule  nisi, 

§  2159.  Practical  eff^ect  of  both  methods  the  same. 

It  would  seem  that,  so  far  as  the  defendant  is  concerned  agiunst  whom  the 
proceeding  is  sought,  it  is  not  really  worthy  of  controversy  whether  he  is 
served  with  a  notice  that  the  motion  will  be  made  in  court  that  he  stand  com- 
mitted for  a  breach  of  the  injunction,  or  is  served  with  a  rule  to  show  oaass 
wby  an  attachment  should  not  issue  against  him  for  the  breach.    If  there  is 
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any  differenoe,  the  latter  is  in  bis  favor,  being  not  so  direot  and  peremptory  as 
a  notice  of  a  motion  that  he  be  committed,  because  when  that  motion  is  beard, 
unless  he  gives  a  satisfactory  reason,  he  is  committed  of  course;  whereas,  iu 
the  other  instanoe,  a  rule  to  show  cause  might  be  asked  in  the  first  place,  then 
an  attachment  be  issued,  and,  when  brought  in  under  attachment,  he  has  a 
right  to  purge  his  contempt*  In  the  first  place,  then,  the  court  may  refuse  to 
issue  the  attachment,  and  secondly,  the  court  may  refuse  to  commit  when  the 
attachment  is  returned.  In  the  last  instance,  different  from  what  it  is  in  the 
other,  when  the  notice  is  given  that  he  stand  committed,  the  party  may  pay 
no  attention  to  it;  the  court  may  not  have  absolute  power  over  the  offender; 
bttt  where  the  attachment  issues^  and  he  is  brought  into  court,  if  he  does  not 
ptirge  himself  of  theoontempt^  then  the  court  has  control  over  him;  and  so 
concerning  that  rale  there  does  not  seem  to  be  very  much  difference  in  the 
mode  of  practice. 

§2100.  Praotiee  m  other  diatriois. 

Mr.  Justice  McLean  has  said  (Worcestei*  v.  Truman,  1  McL.,  489)  that  a  rule 
te  show  cause  why  an  attachment  should  not  issue  for  breach  of  an  injunction 
was  not  the  mode  of  proceeding  in  that  court,  but  that  it  should  be  a  motion 
that  the  defendant  stand  committed  for  the  breach  of  injunction,  and  notice 
given  of  that  motion,  following  in  this  respect  a  case  decided  by  Lord  Eldon, 
which  (Ang^rstein  v.  Hunt,  6  Yes.  Jr.,  488),  however,  seems  to  have  been  a 
modification  of  the  old  praetice,  because  Mr.  Daniell  admits  that  the  old  prac- 
tice was  that  the  attachment  might  issue  and  not  notice  of  the  motion;  that 
is,  the  attachment  might  issue  in  the  first  instance.  Mr.  Justice  Miller  has  also 
followed  the  decision  of  Lord  Eldon  and  of  Mr.  Justice  McLean  in  holding  that 
there  should  be  a  notice  of  the  motion  that  the  party  stand  committed  for 
the  breach  of  the  injunction.  Gray  u  Chicago,  Iowa  &  Nebraska  R  R,  1 
Woolw.,  88. 

As  I  harve  already  said,  there  is  a  great  deal  of  refinement  in  the  distinction 
between  the  two  cases.  The  practice  in  this  district  for  twenty  years,  and 
perhaps  longer,  has  been  for  a  rule  to  show  cause  to  be  entered  in  the  first 
place;  and  the  question  is  whether  this  comes  so  directly  in  collision  with  this 
ninetieth  rule  of  the  supreme  court,  that,  after  a  rule  to  show  cause  has  been 
issued,  we  are  to  abandon  the  whole  proceedings,  and  quash  them  simply  upon 
that  ground.  I  think  that  the  case  comes  directly  within  the  ninetieth  rule  of 
the  supreme  court,  which  is  that  where  the  rules  prescribed  by  ^^  that  court,  or 
by  the  circuit  court,  do  not  apply,"  the  practice  in  the  high  court  of  ebancery 
in  England  is  to  apply.  If  there  be  a  distinct  rule  of  this  court  applicable  to 
this  case,  it  is  within  the  exception  of  the  ninetieth  rule,  and  the  praotioe  of 
the  court,  I  think,  is  to  all  intents  and  purposes  the  rule  of  the  court  Cer- 
tainly the  difference  between  the  two  is  not  so  material,  nor  important,  nor  at- 
tended with  such  serious  consequences,  as  to  make  it  indispensable  that  the 
court  should  drop  a  practice  which  has  been  followed  for  so  many  years,,  and 
for  the  reason  that  I  have  already  given.  It  is  really  a  distinction  without  any 
substantial  difference^ —  a  notice  of  motion  why  the  party  should  not  stand 
committed  for  contempt,  or  a  rule  to  show  cause  why  an  attachment  should 
not  issue.    Whatever  difference  there  is,  is  in  favor  of  the  defendant. 

I  do  not,  therefore,  feel  inclined,  simply  because  a  different  practice  has  been 
followed  in  other  districts,  to  abandon  a  practice  which  has  been  pursued  for 
so  many  years  in  this  district.  I  have  no  sort  of  objeotion,  certainly,  that  the 
practice  of  the  court  should  be  in  accordance  with  the  practice  adopted  by 
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Jadge  McLean  in  Ohio,  and  Jadge  Miller  in  Iowa.  I  sabmit  the  question  to 
my  brother  judge,  and  if  he  thinks  there  is  any  material  difference,  and  that  it 
18  desirable  the  practice  throughout  the  districts  should  be  uniform,  I  am  per- 
fectly willing  that  the  practice  in  this  district  should  conform  to  that  of  other 
districts.  But  still,  it  is  simply  a  matter  of  practice,  the  courts  reaching  the 
same  conclusion  in  a  little  different  form,  and  in  no  essential  particular  jeopard- 
ing by  the  change  of  form  the  rights  of  the  parties. 

Besides,  the  language  of  the  rule  is  express,  that  the  practice  of  the  high 
court  of  chancery  of  England  is  not  to  be  regarded  as  positive  rules,  but  as  fnr- 
nisbiDg  just  analogies;  so  that  it  would  be  competent,  I  apprehend,  for  this 
court  to  adopt  its  own  practice  in  relation  to  this  matter.  If  it  were  a  ques- 
tion de  novo,  coming  up  for  the  first  time,  it  would  still  be  competent  for  this 
court  to  make  its  own  rule  upon  the  subject,  even  under  the  express  authority 
of  this  ninetieth  rule  in  equity.  This  being  so  as  to  the  first  point,  the  next 
question  is,  whether  it  is  competent  for  the  court  to  issue  an  attachment  in  the 
first  instance,  instead  of  a  rule  to  show  cause. 

§2161.  It  is  within  the  discretion  of  the  court  to  issue  an  attachment  in  the 
ji/tst  instance  without  a  rvle  to  show  cause. 

The  practice  has  been  very  general  to  issue  in  the  first  instance  a  rule  to 
show  cause.  At  the  same  time,  as  I  apprehend,  it  has  not  been  doubted  —  and 
I  do  not  feel  inclined  now  to  doubt,  even  after  the  argument  of  the  counsel  in 
this  case  —  that  the  power  exists  in  the  court,  under  circumstances  where  in 
its  opinion  such  an  order  is  necessary,  to  issue  an  attachment  in  the  first 
instance  without  issuing  simply  a  rule  to  show  cause.  I  think  the  practice 
in  this  state  is  quite  common,  in  the  courts  of  chancery,  for  an  attachment  to 
issue  in  the  first  instance.  It  certainly  was  familiar  to  me  in  my  practice  when 
I  was  at  the  bar,  and  some  cases  have  been  cited  from  the  supreme  court 
where  it  appears  to  have  been  done.  Though  it  is  not  and  ought  not  to  be 
regularly  done,  I  cannot  doubt  the  right  of  the  court  to  issue  the  writ,  and  it 
seems  to  me  that  there  might  be  circumstances  where  the  court  might  be  shorn 
of  its  power  to  give  remedial  justice  unless  it  possessed  the  authority  to  issue 
an  attachment.  That  being  so,  it  is  simply  a  question  of  discretion  on  the 
part  of  the  court.  Of  course  it  is  always  competent  for  the  parties  to  oome  in 
and  ask  the  court  to  revise  its  judgment  and  opinion  in  a  particular  case,  and  it 
will  always  afford  me  pleasure  to  give  counsel  an  opportunity  of  being  heard 
in  any  such  case. 

§  2162.  A  supplemental  bill  does  not  waive  an  order  of  court  against  the  de- 
fendanty  unless  inconsistent  with  the  action  of  the  court. 

Then  as  to  the  effect  of  the  supplemental  bill  which  was  filed :  It  is  claimed 
that  that  was  a  waiver  of  the  order  of  the  court.  I  do  not  well  understand 
how  that  could  be  true  in  this  case,  because  after  the  order  of  court  was  made 
upon  the  filing  of  the  original  bill,  the  supplemental  bill,  containing  allegations 
which  appealed  to  the  court  for  its  remedial  power  over  the  parties,  was  filed 
for  the  purpose  of  compelling  them  to  observe  the  order  of  the  court  already 
made.  It  would  be  a  singular  state  of  facts  that  an  amendment  to  a  bill  in 
which  the  court  was  called  upon  to  interpose  its  strong  arm  to  enable  a  party 
to  have  redress  in  a  particular  case  was  to  operate  ipso  facto  to  defeat  the 
whole  object  sought.  I  concede  that  there  may  be  cases  of  an  amendment  to 
a  bill,  or  of  a  supplemental  bill,  where  it  would  be  a  waiver  of  an  order  of  the 
court  or  of  an  injunction,  as  in  the  case  cited  where  the  party  was  under  an 
order  to  answer,  and  an  amendment  of  the  bill  was  made  which  would  affect 
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the  answer.  In  such  a  case  as  that  it  would  undoubtedly  b^  a  waiver  of  the 
order  to  answer,  and  if  the  party  was  in  contempt  it  might  be  a  waiver  of  the 
contempt.  The  true  rule,  I  take  it,  is  this:  that,  where  the  amendment  to 
the  bill  or  character  of  the  supplemental  bill  aflfects  substantially  the  order  of 
the  court,  and  brings  up  facts  which  are  inconsistent  with  the  action  of  the 
court,  that  would  constitute  a  waiver  of  the  contempt  or  of  the  injunction,  but 
not  otherwise. 

Then,  as  to  the  third  point:  That  point  is,  I  apprehend,  well  taken.  It  was 
not  the  intention  or  the  purpose  of  the  court  that  this  order  should  operate 
upon  any  other  party  or  corporation  than  those  within  the  jurisdiction  of  the 
court,  and  who  had  had  notice  of  the  proceedings  in  court  It  was  not  in- 
tended to  operate  upon  any  foreign  corporation. 

§  2163.  Contempt  as  an  offense  against  the  United  States. 

Perhaps  it  may  be  proper  for  me  to  make  a  few  remarks  upon  the  general 
scope  and  effect  of  the  proceedings  for  contempt,  about  which  there  seems  to 
be  some  difference  of  opinion.  As  I  understand  it,  a  party  against  whom  pro- 
ceedings for  contempt  are  instituted —  a  party  who  has  conducted  himself  in 
such  a  way  as  to  justify  the  court  in  punishing  him  for  contempt  or  for  the 
disobedience  of  its  order  —  has  committed  an  offense  against  the  United  States. 
The  court  is  the  mere  instrument  or  organ  of  the  government  in  punishing  the 
person  for  the  offense  which  he  has  committed.  As  I  said  during  the  argu- 
ment, if  he  is  imprisoned  by  order  of  the  court,  it  is  the  act  of  the  (Jnited 
States.  The  United  States  is  the  custodian  of  his  person.  If  he  is  fined  by 
the  court,  the  fine  goes  to  the  United  States,  and  although  it  may  be  a  proceed- 
ing growing  out  of  a  civil  action,  it  is  distinct  in  its  character  in  many  of  its 
essential  particulars.  The  parties  may  not  have,  do  not  have,  absolute  control 
over  that  proceeding.  The  United  States  is  the  party  to  the  proceeding,  and 
not  the  mere  defendant  or  plaintiff  upon  the  record.  It  is  not  a  crime  in  one 
sense,  but  it  partakes  of  the  nature  and  character  of  a  crime,  and  I  do  not  see, 
with  all  due  respect  to  some  of  my  brother  judges  who  differ  from  me,  why,  if 
a  man  is  imprisoned  for  a  contempt  of  a  court  of  the  United  States,  and  breaks 
jail,  and  escapes  into  another  state,  he  cannot  be  arrested  and  returned  to  his 
imprisonment  under  the  authority  of  the  United  States. 

The  supreme  court  of  Pennsylvania,  in  a  case  which  was  quite  notorious  at 
the  tim^, —  the  case  of  Passmore  Williamson,  26  Penn.  St.,  9,  where  the  dis- 
trict court  of  the  United  States  bad  imprisoned  a  party  for  a  contempt  of  the 
district  court, —  says,  on  an  application  to  release  him  from  his  imprisonment: 
^*The  commitment  shows  that  he  was  tried,  found  guilty,  and  sentenced  for 
contempt  of  court,  and  nothing  else.  He  is  now  confined  in  execution  of  that 
sentence,  and  for  no  other  cause.  This  was  a  distinct  and  substantive  offense 
against  the  authority  and  government  of  the  United  States.''  If  it  is  not, 
what  is  it?  What  is  the  nature  and  character  of  the  offense  that  the  party  has 
committed?  Is  it  an  offense  against  a  party  to  the  suit?  Kot  so.  It  is  true 
that  the  party  to  the  suit  may  ask  the  punishment  of  the  offender,  with  a  view 
of  promoting  the  civil  remedy,  but  that  is  not  the  sole  object  sought  in  punish- 
ing the  offender.  That  is  not  the  meaning  of  the  law  of  the  United  States 
which  declares  that  a  court  can  punish  the  offender  by  fine  and  imprisonment, 
and  as  to  the  law  of  1831,  which  was  referred  to,  the  power  of  the  court  as  to 
this  is  not  changed  by  that  law.  The  supreme  court  of  Pennsylvania  farther 
says  in  the  same  case,  *'  It  must  be  remembered  that  contempt  of  court  is  a 
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specifio  criminal  offense."  I  do  not  go  qaite  so  far  as  that^  bot  I  say  that  it 
partakes  of  the  nature  of  a  criminal  offense. 

§  2164.  Tke  officers  of  a  oorporation  are  not  in  court  for  the  purpose  of  pwn- 
UhmerUfor  contemptj  unless  they  have  knaioledge  of  the  aoUon  (f  the  eourt  upon 
the  corporation. 

But  the  sapreme  coart  of  the  Uaited  States  in  Be  parte  Kearney,  7  Wheat, 
38,  speak  of  the  panishment,  not  as  a  judgment  in  the  case  of  a^contempt,  bat 
as  a  conviction,  as  though  the  party  were  tried  for  oTime.  Tbey  say  that  the 
order  of  the  court  imprisoning  or  fining  the  party  is  a  convietion,  and  that  ease 
is  cited  in  the  case  of  Williamson,  ante.  That  court  says,  *^  the  ooateiia^t  may 
be  connected  with  some  particular  cause,"  etc  But  in  point  of  fact  the  prao> 
tice  in  this  state  always  is,  in  case  of  contempt,  a  proceeding  on  the  part  of  the 
people;  and  the  practice  has  been  in  this  court  to  treat  it  aa  a  proceeding  on 
the  part  of  tfaa  Unitad  States. 

There  has  never  been  an  order  against  anybody  not  in  court.  The  officers 
of  a  corporation  are  part  of  the  corporation^  and  when  a  oorporation  is  in  court 
the  officers  for  certain  purposes  are  also  in  court;  but  I  do  not  understand  that 
such  officers  are  in  court  for  the  purpose  of  punishment  for  contempt  onlesB 
they  have  knowledge  of  the  aotioa  of  the  court  upon  the  corporation^  so  that 
if  any  of  the  officers  are  in  court  simply  from  the  fact  that  they  are  such  offi- 
cers, they  are  not  legally  in  coart  to  be  punished  for  contempt  unless  they  had 
notice  of  the  order  of  the  courtL  If  there  is  service  upon  the  corporation^  and 
any  of  the  officers^  knowing  of  the  order  of  the  court,  disobey  the  order,  I 
think  they  are  guilty  of  contempt  and  are  punishable  for  the  contempt,  although 
there  may  be  no  personal  service  upon  them,  because  the  corporation  is  in  eoart^ 
and  they  are  also  in  court  for  that  purpose  if  they  had  notice. 

According  to  the  opinion  of  the  district  jjudges  of  the  southern  district  of 
Kew  York  and  of  Iowa,  the  parties  who  reside  in  those  two  districts  cannot  be 
reached  in  any  way  at  present,  as  they  think  there  is  no  authority,  for  varioos 
reasons  (they  differ,  I  believe,  as  to  the  reasons),  to  arrest  them  and  transfer 
them  to  this  district;  but  as  the  matter  now  stands,  whenever  these  parties 
come  within  this  district,  I  hold  that  it  is  competent  for  this  court  to  arrest 
them  and  bring  them  before  the  court.  Therefore,  of  course,  it  is  desirable  that 
they  should  understand  the  view  of  the  court,  and  that  it  will  always  be  com- 
petent hereafter  to  cause  these  parties,  whenever  they  come  within  ite  jnrisdio- 
tion,  to  be  brought  before  this  court. 

IN  RE  JUDSON. 
(Circuit  Court  for  New  York:  8  Blatchford,  14e-16a    ISSSL) 

Statbbcemt  of  Facts. —  Motion  for  an  attachment  against  Judson,  to  compel 
him  to  answer  questions  as  a  witness  de  bene  esse^  which  he  had  declined  to 
answer  on  the  ground  that  his  information  bad  been  acquired  as  an  attorney 
at  law,  and  he  claimed  the  privilege  of  an  attorney  in  that  matter. 

§  31 65.  Attachments  in  contempt  will  only  he  granted  in  clear  cases  and  upon 
fuU  proof. 

Opinion  by  Betts,  J. 

It  is  a  cardinal  principle,  in  relation  to  the  summary  and  imperative  pro- 
ceeding by  attachment,  that  that  writ  will  not  be  granted'  unless  a  case  of  clear 
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contempt  be  established.  When  the  contempt  is  not  committed  in  facie  euricBj 
it  mast  be  proved  by  aflBdavits  from  persons  vrho  ^vitnessed  it.  7  Dane's  Ab., 
307,  308,  oh.  220,  art  4.  The  evidence  accompanying  the  papers  on  this 
motion  proves  no  other  fact  than  tbe  refasal  of  the  witness  to  answer  the  qaes- 
tion  propounded.  There  is  nothing  tending  to  show  the  connection  of  the 
inqniry  with  the  subject-matter  of  the  action  or  defense,  and  the  motion  is 
urged  upon  the  assumption  that  tbe  witness  was  boand  to  answer  tbe  inter- 
rogatory, whatever  might  be  the  character  of  the  disclosure  obtained  by  it,  and 
has  committed  a  contempt  of  court  by  refusing  to  do  so. 

§  2166,  What  mtbst  appear  to  juetfy  the  oommitment  of  a  witness  for  oon- 
tempt. 

I  see  no  reason  why  any  more  stringent  obligation  shoald  be  imposed  upon 
a  witness  in  these  outside  examinations  than  is  enforced  in  court.  Before  the 
court  will  adjudge  a  witness  to  be  in  contempt  or  commit  him  therefor,  it  will 
require  more  than  proof  of  the  fact  that  he  declines  to  respond  to  a  question. 
It  will  inquire  whether  the  question  is  relevant  and  material  to  the  case  or 
hearing  (1  Greenl.  £v.,  §  319);  and  also  whether  the  witness  is  legally  exempt 
from,  answering  it.  No  contumacy  can  be  imputed  to  him  until  these  points 
are  determined.  The  law  gives  no  color  to  the  practice,  which  not  unfre- 
quentiy  intrudes  upon  judicial  proceedings,  of  besetting  a  witness  with  imper- 
tinent inquiries,  calculated  to  pry  into  his  private  affairs,  or  into  his  own 
character,  or  that  of  other  persons,  or  to  subject  him  to  personal  liability,  when 
the  inquiries  are  not  shown  to  have  a  legitimate  bearing  upon  the  cause  on 
trial;  and  it  is  guarded  in  coereing  answers  to  questions  when  their  materiality 
is  not  clearly  manifest.  In  this  case  the  court  will  not  suspect  any  improper 
motive  in  the  party  pushing  the  inquiry  which  was  resisted  by  the  witness,  nor, 
on  the  other  band,  is  it  furnished  with  means  to  determine  that  the  witness 
refused  to  answer  from  a  refractory  or  contumacious  disposition.  It  is  enough 
to  say  that  the  party  who  invokes  the  court  to  order  the  witness  to  be  im- 
prisoned until  he  consents  to  give  the  testimony  demanded  has  omitted  to 
prove  that  such  testimony  might  be  relevant  and  material  to  the  issue  in  the 
cause.  The  English  court  of  exchequer  refused  an  attachment  against  a  wit- 
ness for  not  attending  the  court  upon  subpoena,  although  the  aflSdavits  asserted 
that  his  evidence  was  material  and  necessary  for  the  party  who  subpoenaed 
him,  because  of  the  immateriality  of  the  evidence  sought  for,  and  also  because 
the  aflSdavits  did  not  specify  in  what  respect  the  evidence  was  material  (Dicas 
V.  Lawson,  1  Cromp.,  M.  &  R,  934;  S.  C,  5  Tyrwh.,  235);  and  an  action  can- 
not be  maintained  against  a  witness  by  the  party  who  subpoenaed  him,  for 
refusing  to  appear  and  testify,  without  proof  that  his  testimony  was  material. 
3  Daniell's  Ch.  Pr.,  27. 

§  2167.  The  same  powers  may  he  exercised  on  ex  parte  examinations  as  the 
court  itself  exercises^  but  not  m>ore  than  these. 

The  counsel  for  the  motion  urges  that  it  belongs  to  tbe  court  in  Massachu- 
setts, on  the  return  of  the  deposition,  to  determine  whether  the  evidence  is 
pertinent  to  the  case,  and  that  that  court  will  exclude  the  evidence  if  it  is  found 
not  to  be  pertinent.  This  argument  is  correct,  in  so  far  as  it  relates  to  the  con- 
duct of  the  commissioner.  That  officer  must  write  down  and  return  to  the 
court  any  species  of  evidence  offered  before  him,  and  the  court  will  receive  or 
reject  it  according  to  the  rights  of  the  parties.  But  most  serious  mischief  may 
be  in  that  way  effected,  if  a  witness  is  compellable,  in  all  cases,  to  answer,  in 
the  first  instance,  all  questions  put  to  him.     He  may  be  thus  compelled  to 
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make  public  important  secrets  in  relation  to  the  rights  or  character  of  himself 
or  others,  which  the  party  extorting  them  has  no  title  to  or  interest  in,  and 
which  are  drawn  out  through  a  course  of  interrogation  that  would  have  been 
peremptorily  arrested  bad  the  examination  taken  place  in  open  court. 

These  ex  parte  examinations  cannot  claim  privileges  or  powers  which  the 
court  the}'  are  designed  to  aid  could  never  exercise  itself.  This  court  interposes 
its  authority,  to  compel  witnesses  to  attend  before  commissioners  and  give 
evidence  there  under  the  provisions  of  the  thirtieth  section  of  the  judiciary 
act  of  1789,  which  declares  that  any  person  may  be  compelled  to  appear  and 
depose  before  a  commissioner,  in  the  same  manner  as  to  appear  and  testify  in 
court.  Accordingly,  a  refractory  or  reluctant  witness,  who  has  been  duly  sub- 
poenaed to  attend  for  examination  before  a  commissioner,  will  be  made  to  obey 
the  order,  to  the  same  extent  as  if  the  writ  of  subpoena  had  been  retarnable 
to  this  court.  There  is  nothing  in  the  law,  or  in  the  reason  of  the  case,  which 
supplies  a  different  authority,  in  respect  to  ex  parte  evidence  taken  out  of  court, 
from  that  which  legally  appertains  to  the  court  in  proceedings  before  it.  The 
act  places  both  on  the  same  footing. 

I  do  not  determine  other  points  raised  and  discussed  on  the  argument,  as  to 
whether  a  commissioner  can  take  depositions  except  under  an  express  order  of 
court  made  in  a  cause,  or  under  a  commission ;  as  to  whether  the  issues  be- 
tween the  parties  in  the  cause  must  be  before  the  commissioner;  as  to  whether 
a  witness  can  object  by  demurrer  to  questions  proposed,  or  is  competent  to 
take,  on  his  own  part,  the  exception  that  questions  put  to  him  are  irrelevant  to 
the  case;  nor  as  to  whether  the  facts  set  up  by  the  witness  in  this  case  estab- 
lish a  privilege  in  Goodyear,  his  client,  which  prevents  the  witness  from  testify- 
ing to  the  matter  inquired  of.  My  decision  is  placed  on  the  ground  that  there 
is  no  evidence  before  the  court  that  the  question  which  the  witness  refused  to 
answer  had  any  materiality  whatever  to  the  cause,  and  that  this  court  ought 
not  to  award  the  high  writ  of  attachment,  to  draw  out  answers  to  questions  which 
may  turn  out  to  be  frivolous  and  impertinent.  There  must  exist  a  plain  reason 
for  believing  that  the  ends  of  justice  may  be  frustrated  by^the  recusancy  of  a 
witness,  unless  his  reply  be  coerced  to  an  interrogatory,  before  the  court  will 
subject  him  to  the  summary  and  imperative  process  of  attachment.  The  mo- 
tion is  denied,  with  costs. 

IN  RE  MAY. 
(Distriot  Court,  Eastern  Distriot  of  Michigan:  3  Flippin,  66IM71.    1880.) 

Statement  of  Facts. —  May  was  held  to  answer  to  a  charge  of  contempt  of 
court,  in  that  he,  notwithstanding  the  express  charge  of  the  court,  talked  to 
the  defendants  in  the  cause  in  which  he  had  been  sworn  as  a  juror,  and  per- 
mitted the  defendants  to  talk  to  him  on  the  subject,  and  entered  into  a 
negotiation  tending  to  effect  a  disagreement  of  the  jury.  May's  answer  was 
in  effect  a  general  denial  of  disobedience  of  the  court's  orders,  but  stated  in 
great  detail  how  he  had  been  corruptly  approached  by  Miller,  who  acted  on 
behalf  of  the  defendants.  He  admitted,  also,  interviews  with  Burnstine  and 
Kothschild  (the  defendants)  on  the  subject  of  Miller's  attempt  to  corrupt  him. 

§  2168.  Powers  of  federal  courts  to  punish  for  contempt  under  statutes  and 
at  common  law. 

Opinion  by  Brown,  J. 

By  Sevised  Statutes,  section  725,  the  power  of  the  federal  courts  to  punish 
for  contempt  is  limited  to  three  classes  of  cases:     1.  Where  there  has  been  a 

796 


CONTEMPT  OF  COURT.  §§2169,2170. 

misbehavior  of  a  person  in  the  presence  of  the  court,  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice.  2.  Where  there  has  been  misbehavior 
of  any  officer  of  the  court  in  his  official  transactions;  and,  3.  Disobedience  or 
resistance  of  any  officer,  party,  juror,  witness  or  other  person,  to  any  lawful 
writ,  process,  order,  rule,  decree  or  command  of  the  courts.  £io  parte  Bobin- 
son,  19  Wall,  505,  611  (§§  2147-49,  supra). 

It  is  not  necessary  here  to  discuss  the  question  whether,  in  the  absence  of  the 
express  order  of  the  court  to  the  jury  to  refrain  from  conversing  with  any  one 
regarding  the  case,  a  juror  could  be  punished  for  such  misconduct.  It  would 
seem,  however,  that  such  misconduct  might  be  reached  under  the  first  class  of 
cases  as  a  misbehavior  of  a  person  so  near  the  presence  of  the  court  as  to 
obstruct  the  administration  of  justice  therein.  The  act  does  not  define  how 
near  the  court  the  misbehavior  must  be,  nor  the  character  of  such  misbehavior, 
and  I  think  it  may  be  fairly  construed  to  extend  to  any  misbehavior  by  a  juror 
in  bis  capacity  as  such,  since  such  misbehavior  tends  to  obstruct  the  adminis- 
tration of  justice.  Otherwise,  it  would  be  impossible  for  the  federal  courts  to 
punish  a  juror  even  for  receiving  a  bribe,  since  there  is  no  statute  making  the 
receipt  of  a  bribe  by  a  juror  a  crime.  The  act  was  passed  for  the  purpose  of 
preventing  the  courts  from  interfering  with  newspaper  comments  upon  trials. 
It  seems  to  me  it  could  not  have  been  the  intention  of  congress,  and  I  would 
not  infer  it  to  be  the  intention  of  congress,  to  take  away  from  the  courts  the 
common  law  power  of  punishing  jurors  for  misconduct.  Upon  this  point,  how- 
ever, I  express  no  opinion,  as  it  is  admitted  there  was  an  order  given,  and  the 
only  question  is  whether  the  respondent  has  disobeyed  it. 

§2169.  The  answer  of  a  respondent  in  proceedings  for  criminal  contempt 
must  be  taken  as  true^  but  it  must  be  credible  and  consistent. 

It  is  a  cardinal  rule  in  proceedings  for  contempt  that  the  answer  of  the 
respondent  cannot  be  traversed  and  must  be  taken  as  true.  If  false,  the  gov- 
ernment is  remitted  to  a  prosecution  for  perjury.  4  Black.  Com.,  287;  In  the 
Matter  of  Pitman,  1  Curt.,  186;  United  Stales  v.  Dodge,  2  Gall,  313.  But  the 
answer  must  be  credible  and  consistent,  and  if  the  respondent  states  facts  which 
are  inconsistent  with  his  avowed  purpose  and  intention,  the  court  will  be  at 
liberty  to  draw  its  own  inferences  from  the  facts  stated.  In  the  Matter  of 
Crosley,  6  Term  R,  701;  ExparU  Nowlan,  6  Term  R,  118.  For  instance,  if 
the  respondent  in  this  case  had  stated  that,  in  his  interview  with  Burnstine,  he 
had  asked  and  received  a  thousand  dollars,  and  had  kept  the  money  in  his 
pocket  until  after  the  jury  were  discharged ;  and  had  further  stated  that  he  did 
this  for  the  purpose  of  delivering  the  money  to  the  district  attorney  and  pros- 
ecuting Burnstine  for  bribery,  it  would  scarcely  be  contended  that  the  court 
would  be  bound  to  draw  the  same  inference  from  his  conduct.  So,  then,  it  is 
after  all  a  question  in  every  case,  whether  the  facts  stated  are  consistent  with 
an  honest  intent. 

§  2170.  Accused  found  guilty  on  inferences  from  the  facts  set  out  by  himself 

The  prosecution  insist,  in  this  case,  that  Miller  was  a  myth ;  that  respond- 
ent's story  with  regard  to  his  interview  with  him  was  concocted  solely  for  the 
purpose  of  explaining  the  subsequent  interview  with  Burnstine.  The  court, 
however,  cannot  accept  this  theory.  I  must  take  it  for  granted  that  the  inter- 
view with  Miller  was  had  substantially  as  stated.  Respondent  had  no  power 
to  prevent  Miller  from  conversing  with  him  as  he  did,  and  suggesting  that 
money  might  be  made  out  of  the  case,  but  respondent  should  at  once  have  dis- 
closed the  fact  to  the  court^  or  at  least  he  should  not  have  assumed  to  take  on 
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the  oharacter  of  a  detectiro  and  work  ap  the  case  for  the  government,  without 
consultation  with  the  officers  of  the  governmeDt.  If,  as  Miller  said,  be  had 
been  present  several  days  doring  the  trial,  he  was  probably  present  during  some 
of  the  days  that  succeeded  his  Interview  with  the  respondent,  and  might  have 
been  identified.  Respondent,  however,  seems  to  have  made  no  effort  to  ascer- 
tain whether  Miller  was  in  the  court  room,  but  keeps  the  facte  to  himself,  and 
at  the  most  critical  moment  of  the  trial,  after  the  arguments  had  been  con- 
cluded, and  the  evening  before  the  jury  were  to  be  charged,  goes  to  the  house 
of  one  of  the  defendants  after  dark,  to  ascertain  whether  Miller  represented 
him  or  any  of  the  other  defendants  in  the  case.  What  business  was  it  to  him 
whether  Miller  was  sent  by  the  defendants  or  not?  Suppose  he  had  been  tent 
by  Bnrnstine,  what  was  the  respondent  to  do  about  it?  He  was  not  even  con- 
tent to  take  Burnstine's  word  that  he  knew  nothing  about  Miller,  but  consented 
to  make  another  visit  at  a  late  hour  in  the  evening,  in  the  mean  time  su^^esting 
to  Burnstine  to  see  Eothschild  and  see  whether  he  knew  anything  of  Miller. 
The  records  of  the  court  show  that  the  jury  in  this  case  disagreed.  It  does 
not,  of  coarse,  show  how  they  stood,  but  the  respondent  in  his  answer  admits 
that  he  continued  to  vote  for  an  acquittal  until  the  end.  Suppose  a  verdict  of 
guilty  had  been  rendered,  or,  to  put  the  case  stronger,  suppose  it  had  been  a  civil 
case  and  a  verdict  had  been  rendered  for  the  defendants,  would  it  not  have 
been  the  duty  of  the  court,  on  respondent's  own  showing,  and  to  put  the  most 
favorable  construction  upon  it,  to  have  granted  a  new  trial  on  account  of  his 
misbehavior!  It  seems  to  me  entirely  clear  that  it  would.  Without  looking 
at  the  affidavits  upon  which  this  order  was  issued,  and  which  shows  a  somewhat 
different  state  of  facts,  it  seems  to  me  clear,  beyond  a  reasonable  doubt  — 
I  might  almost  say  beyond  the  shadow  of  a  doubt  —  that  respondent  went  to 
Burnstine's  house,  not  for  the  purpose  of  detecting  Miller  or  any  other  person, 
but  rather  with  the  intention  of  entering  into  a  corrupt  negotiation  with  Bqm- 
stine. 

The  respondent  is,  therefore,  adjudged  guilty  of  the  specification  charged  in 
the  order  to  show  cause,  viz. :  Going  in  the  night-time  to  the  house  of  one 
Marcus  Burnstine,  one  of  the  defendants,  for  the  purpose  of  corruptly  confer- 
ring with  said  Burnstine,  of  and  concerning  said  cause  and  of  and  oonceming 
the  verdict  thereafter  to  be  rendered  therein.  And  he  is  further  adjudged  to 
pay  a  fine  of  $100,  and  to  be  committed  to  the  Detroit  house  of  correction 
until  the  terms  of  the  sentence  are  complied  with. 


IN  RE  CHILEa 
(22  WaUaoe,  157-169.    1874.) 

Statement  of  Facts. —  White  and  Chiles,  during  the  rebellion,  made  a  con- 
tract with  the  '^  military  board "  of  Texas,  by  which  the  board,  for  and  in 
consideration  of  munitions  of  war,  sold  them  seventy-six  United  States  bonds 
of  $1,000  each,  the  property  of  the  state  of  Texas,  then  in  the  hands  of  Droege 
&  Co.,  of  Manchester,  England.  After  the  war  a  suit  was  brought  by  the 
state  of  Texas  against  White,  Chiles  and  Hardenberg,  and  a  decree  was  ren- 
dered by  this  court  quieting  the  title  of  plaintiff,  and  enjoining  the  defendants 
from  interfering  with  the  bonds  or  setting  up  any  claim  to  them.  Chiles,  bow- 
ever,  served  a  notice  upon  Droege  i&  Co.  that  he  claimed  the  bonds,  and  warned 
them  not  to  surrender  them,  as  he  should  test  the  title  to  them  in  an  English 
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court.     For  this,  as  a  violation  of  an  iDJanction,  he  was  held  responsible  in 
proceedings  in  contempt,  and  a  motion  to  show  cause,  etc.,  was  entered. 

§  2171.  Where  a  decree  aeitles  the  title  of  ooinplainant  to  certain  bonds  and 
enjoins  defendant  from  setting  up  any  adverse  tide^  the  latter  is  guilty  of  oon- 
tempt  in  sermng  notice  upon  the  holder  of  tlie  bonds  that  he  daims  to  own  them. 

Opinion  by  Mr.  Justice  Milleb. 

The  object  of  the  bill  filed  by  the  state  of  Texas  in  the  case  of  Texas  v. 
White  &  Chiles,  and  reported  in  7th  Wallaofe  [700;  Const.,  §§  140-160],  was  to 
establish  the  title  of  the  state  of  Texas  to  the  bonds  there  claimed,  and  her  bill 
of  complaint  made  parties,  so  far  as  she  knew  and  could  bring  them  before  the 
oourt,  all  persons  who  denied  or  contested  that  title.  The  bill  was  framed  as 
carefully  and  as  fully  as  it  well  oonld  be  for  the  purpose  of  establishing  that 
title  finally  and  conclusively.  If  out  of  abundant  caution  the  bill  sets  out  all 
the  false  and  pretended  claims  of  the  defendants,  and  the  grounds  on  which 
they  were  supposed  to  be  false,  that  were  known  to  complainant,  is  the  final 
decree  in  her  favor  to  be  of  no  avail  because  one  or  more  of  the  defendants 
bad  another  and  a  different  ground  of  defense  which  he  did  not  set  np  in  his 
answer,  nor  in  any  manner  make  known  to  the  court?  Mr.  White  was  called 
on  by  this  bill  to  defend  his  tMe^  his  vyliole  title^  to  these  bonds,  or  to  any  part 
of  them,  or  any  interest  in  them.  The  prayer  and  object  of  the  bill  was  to 
decide  and  determine  the  title,  and  to  give  all  such  relief  as  equity  could  give 
if  the  title  was  found  in  the  complainant. 

It  would  be  to  trifle  with  the  court  to  make  a  proceeding  in  equity,  designed 
to  give  full  and  final  relief  and  to  administer  complete  justice,  to  depend  upon 
the  skill  and  jugglery  by  which  a  defendant  might  conceal  some  part  of  bis 
defense  to  that  suit  until  it  was  decided  against  him,  and  then  set  it  up  as  an 
excuse  for  disobeying  the  final  decree  of  the  court,  or  hold  it  out  as  the  basis 
of  another  suit  for  the  title  or  possession  of  the  same  bonds.  And  whatever 
difference  of  opinion  may  be  found  in  the  authorities  on  the  nice  distinctions 
involved  in  the  question  of  what  is  concluded  in  suits  at  law,  and  without  even 
the  necessity  of  going  as  far  as  this  court  has  gone  in  actions  at  law  in  holding 
that  all  that  might  have  been  set  up  as  a  defense  in  the  action  must  be  con- 
cluded by  the  judgment,  we  are  of  opinion  that  in  such  a  case  as  this,  in  a 
suit  in  equity,  when  the  obvious  purpose  of  the  bill  is  to  establish  and  adjudi- 
cate the  entire  rights  and  title  of  the  parties  before  the  court  to  the  bonds  and 
their  proceeds  in  all  the  forms  in  which  they  can  be  identified,  the  decree  must 
be  final  and  conclusive  on  all  the  rights  of  all  the  parties  actually  before  the 
court. 

As  to  the  meaning  of  the  decree  on  this  subject  it  is  too  plain  for  argument 
The  first  paragraph  or  order  declares  the  contract  with  White  &  Chiles  void^ 
and  enjoins  them  and  the  other  defendant  from  asserting  any  right  or  claim 
under  the  same;  and  it  establishes  plaintiff^s  right  to  said  bonds  and  to  their 
proceeds.  The  second  paragraph  or  order  perpetually  enjoins  the  defendants, 
including  White  &  Chiles,  from  setting  up  any  claim  or  title  to  any  of  the 
bonds  and  attached  coupons  which  are  described  in  that  contract,  but  does  not 
limit  the  prohibition  to  a  title  under  said  contract.  There  can  be  no  use  for 
these  several  orders  of  injunction  except  to  make  it  certain  that  defendants  are 
to  assert  no  claim  to  these  bonds,  either  under  that  contract  or  under  any  other 
claim  or  title. 

In  regard  to  the  second  ground  of  defense  no  authorities  are  cited  by  either 
side.     The  language  of  the  enjoining  order  certainly  is  not  limited  to  a  prohibi- 
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tioR  of  a  suit  in  court.  Nor  are  we  satisfied  that  the  purpose  and  object  of  the 
injunction  would  be  obtained  by  such  a  limitation.  Ttie  purpose  of  the  suit 
was,  as  we  have  said,  to  establish  the  rights  of  plaintiff  as  owner  of  these 
bonds,  and  to  prevent  further  interference  or  obstruction  in  the  assertion  of 
that  right.  As  to  all  the  bonds  in  the  possession  of  the  parties,  or  when  they 
or  their  proceeds  were  within  the  control  of  the  court,  this  purpose  was  at- 
tained by  other  orders  and  decrees. 

But  as  to  these  bonds  which  were  in  England,  all  that  the  court  could  do  was 
to  prevent  by  injunction  any  interference  of  the  defendants  with  the  efforts  of 
complainant  to  recover  them,  and  that  was  the  meaning  of  the  enjoining  order 
of  the  court.  Is  it  obeyed  or  its  purpose  attained  while  one  of  the  defendants 
asserts  openly  and  continually,  *^  I  am  the  owner  of  these  bonds  notwithstand- 
ing the  decree  of  the  court;  I  shall  in  another  jurisdiction  maintain  my  right 
to  them  by  all  legal  means?"  That  such  a  course  would  seriously  embarrass 
the  complainant  in  securing  her  right  as  established  by  this  decree  there  can  be 
no  doubt.  Would  it  be  permitted  when  in  a  suit  to  quiet  title  to  real  estate 
defendant  was  enjoined  from  any  further  disturbance  of  that  title  or  assertion 
of  his  own,  that  he  could  still  continue  to  slander  plaintiff's  title,  impair  its 
validity  and  prevent  its  sale,  because  he  stopped  short  of  instituting  a  suit  for 
the  land?  The  very  ground  of  bringing  a  suit  to  quiet  title  is  that  the  dis- 
turber, while  asserting  a  claim  which  is  a  cloud  on  plaintiff's  title,  refuses  to 
carry  it  to  the  test  of  a  trial  in  court,  and  because  he  refuses  to  do  this  a  court 
of  equity  stops  his  mouth.  This  also  is  a  bill  to  quiet  title,  and  the  defendant 
is  forbid  to  set  up  or  assert  a  title  in  conflict  with  complainant's.  This  pro- 
hibition is  not  obeyed  where  the  defendant  continues  the  annoyance  and  the 
injury  in  any  form  short  of  bringing  a  suit  for  the  bonds. 

Without  determining  how  far  a  mere  loose  verbal  assertion  of  a  right  to  these 
bonds  could  violate  the  injunction,  we  are  of  opinion  that  the  deliberate  service 
upon  those  who  had  them  in  possession,  of  a  written  notice  of  his  claim  of 
ownership,  with  a  reference  to  further  judicial  proceeding  in  support  of  it,  is  a 
violation  of  the  injunction  of  the  court  in  this  case,  and  that  the  defendant, 
Chiles,  is  guilty  of  a  contempt  in  that  regard. 

§  2172.  Power  of  federal  oourU  to  punish  for  contempt 

Section  725  of  the  Revised  Statutes  declares  that  the  courts  of  the  United 
States  shall  have  power  to  punish  by  fine  and  imprisonment  for  contempts  of 
their  authority.  And  among  the  cases  specially  enumerated  are  *' disobedience 
or  resistance  by  any  officer  of  the  court,  or  by  any  party,  juror,  witness  or 
other  person,  to  any  lawful  writ,  process,  order,  rule,  decree  or  command  of  the 
said  courts."  Such  has  always  been  the  power  of  the  courts  both  of  common 
law  and  equity.  The  exercise  of  this  power  has  a  twofold  aspect,  namely: 
first,  the  proper  punishment  of  the  guilty  party  for  his  disrespect  to  the  court 
or  its  order,  and  the  second,  to  compel  his  performance  of  some  act  or  duty  re- 
quired of  him  by  the  court,  which  be  refuses  to  perform.  Stimpson  v.  Putnam, 
41  Yt.,  238.  In  the  former  case  the  court  must  judge  for  itself  the  nature  and 
extent  of  the  punishment,  with  reference  to  the  gravity  of  the  offense.  In  the 
latter  case,  the  party  refusing  to  obey  should  be  fined  and  imprisoned  until  be 
performs  the  act  required  of  him,  or  shows  that  it  is  not  in  his  power  to  do  it 

We  are  asked  by  counsel  for  the  state  of  Texas  to  act  upon  this  latter  prin- 
ciple in  the  present  case.  But  it  is  not  pointed  out  to  us  very  clearly  what  act 
it  is  in  the  power  of  defendant  to  perform  commanded  by  the  decree  and  which 
he  refuses  to  do.     The  bonds  are  not  in  his  possession  or  under  his  control.    He 
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cannot,  therefore,  deliver  them  up  as  the  decree  orders.  There  is  no  decree 
that  he  shall  pay  their  Talue.  The  only  order  which  he  is  shown  to  have 
violated  is  the  one  we  have  considered,  enjoining  him  from  setting  up  a  claim 
to  them.  The  petition  for  the  present  rule  on  Chiles  asks  that  he  may  be 
ordered  by  a  proper  instrument  in  writing  to  convey  and  transfer  to  the  state 
of  Texas  all  rights,  titles  and  interest  which  be  appears  or  pretends  to  have  in 
said  bonds,  and  counsel  in  oral  argument  says  he  should  be  imprisoned  for  con* 
tempt  until  he  complies  with  this  order. 

But  the  obvious  answer  to  this  is  that  no  such  order  or  decree  has  been  made, 
and  defendant  can  be  guilty  of  no  contempt  in  not  doing  this  until  he  has  been 
ordered  to  do  it,  and  he  is  aware  of  it.  To  make  an  order  now,  and  then  pun- 
ish for  contempt  or  disregard  of  it  before  it  was  made,  is  ex  post  facto  legisla- 
tion and  judicial  enforcement  at  the  same  moment.  It  is  true  that  the 
original  decree  contains  a  provision  for  further  directions  in  the  enforcement  of 
it,  and  it  may  be  that  such  an  order  as  is  asked  for  now  would  be  made  on 
proper  application  and  proper  notice  to  the  parties  concerned,  but  such  a  pro- 
ceeding can  constitute  no  part  of  process  for  contempt  in  disregarding  an  exist- 
ing order  of  the  court.  The  granting  or  refusal  of  such  an  order  is  governed 
by  very  different  considerations,  and  is  to  be  brought  to  the  attention  of  the 
court  by  very  different  proceedings  than  such  as  belong  to  the  one  now  before  us. 

We  are  left,  then,  to  the  consideration  of  what  punishment  we  shall  impose 
upon  Mr.  Chiles  for  the  violation  of  this  court's  injunction  in  a  suit  to  which 
he  was  a  party,  where  he  was  fully  heard  and  his  rights  conclusively  decided. 
Without  further  comments,  we  think  it  our  duty  to  order  that  he  pay  to  the 
United  States  a  fine  of  $250  and  the  costs  of  this  proceeding,  and  that  he  stand 
committed  to  the  custody  of  the  marshal  of  this  court  until  said  fine  and  costs 
are  paid. 

Justices  Field  and  Hunt  dissented. 

SECOB  V.  THE  TOLEDO,  PEORIA  &  WARSAW  RAILWAY  CX)BiPANY. 
(Circuit  Court  for  Illinois:  7  Bissell,  61&-525.     ISTT.) 

Statement  of  FAcrrs. —  Proceedings  had  upon  the  attachment  of  defendants 
for  contempt  of  court.  The  facts  are  these:  In  January,  1875,  the  property  of 
the  Toledo,  Peoria  &  Warsaw  Railway  Company  passed  into  the  hands  of  a  re- 
ceiver appointed  by  this  court.  In  July  of  that  year,  the  employees  of  the 
company  were  threatened  with  violence  if  they  would  not  consent  to  join  the 
strike  then  in  progress.  The  receiver  fearing  that  violence  would  be  used  to 
obstruct  the  running  of  trains,  etc.,  applied  to  the  court  for  protection,  and  the 
marshal  was  sent  to  Peoria,  where  the  company  operated  its  main  line,  with  in- 
structions to  inform  the  strikers  that  the  property  of  the  company  was  in  the 
custody  of  the  court,  and  that  all  persons  interfering  therewith  would  be  sum- 
marily dealt  with  —  which,  however,  did  not  prevent  a  mob  of  strikers  from 
taking  violent  possession  of  the  company's  depots  and  trains.  Several  of  the 
strikers  are  now  before  the  court.  On  the  first  bearing  the  defendants  were 
found  guilty  and  sentenced  to  imprisonment  in  jail  for  terms  of  from  two  to 
four  months.    A  rehearing  has  now  been  granted. 

Opinion  by  Dbummond,  J. 

The  defendants  were  brought  before  the  court  some  time  since,  for  being  en- 
gaged with  others  at  Peoria,  on  the  26th  of  July  last,  in  forcibly  stopping  the 
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trains  of  the  Toledo,  Peoria  &  Warsaw  Railway  Company,  tbea  in  tbe  possesaioQ 
of  a  receiver  appointed  by  tbe  court,  and  for  preventing,  by  intimidation  and 
violence,  the  employees  of  tbe  company  from  performing  their  dutiea  in  the  run- 
ring  of  tbe  trains.  They  were  found  guilty  of  the  offense,  and  a  penalty  im- 
posed by  the  court. 

§  2173.  When  properly  is  intrusted  to  a  receiver^  cUl  persons  have  notice  that 
it  is  in  the  custody  of  the  court. 

The  order  of  the  court  appointing  the  receiver  and  putting  him  in  possesaion 
of  the  railway  and  its  appendages  required  him  to  operate  the  road;  indeed, 
he  was  appointed  receiver  for  that  special  purpose  among  others;  and  tbe  pos- 
session was  exclusive  in  its  nature  —  that  is,  it  in  effect  prohibited  any  disturb- 
ance of  the  possession  by  unauthorized  persons,  so  that  the  order  of  tbe  court 
placed  the  railway  in  the  possession  of  the  receiver  more  effectually,  if  possible, 
under  its  safeguard  and  protection,  than  personal  property  in  tbe  hands  of  tbe 
marshal,  held  by  virtue  of  an  ordinary  process,  which  requires  him  to  do  some 
specific  act  in  relation  to  it.  This  is  not  usually  ordered  directly  by  tbe  court, 
but  is  issued  by  the  clerk  at  the  instance  of  counsel,  or  of  tbe  party,  and  tbe 
court  or  the  judge  may,  in  fact,  have  no  knowledge  of  its  existence.  But  it  is 
issued  under  the  seal  of  the  court  and  by  its  authority,  and  when  the  officer 
holds  property  under  it,  the  process  is  a  protection,  both  to  him  and  to  the 
property.  Where  property  is  delivered  to  a  receiver,  the  authority  of  tbe  court 
is  directly  impressed  on  it  by  its  order  or  decree,  entered  of  record,  which  is 
considered  notice  to  all  persons  that  it  is  in  custody  of  the  court  through  its 
receiver.  The  marshal,  under  ordinary  process,  holds  the  property  for  a  limited 
time,  subject  to  the  requisition  of  the  writ.  The  receiver  holds  it  under  a  con- 
tinuing order,  which  remains  in  force  till  rescinded  or  modified  by  the  court. 

§  2 1 74.  Wrongful  disturbance  of  the  possession  of  property  held  by  a  raoeiver 
is  a  contempt  of  court. 

The  possession  by  a  receiver  of  a  railroad  is  not  like  the  ordinary  case  of  his 
possession  of  an  estate  or  of  a  house  to  collect  rents.  The  obligation  cast  on 
the  receiver  by  the  decree  of  the  court  is  personal,  and  demands  the  continued, 
hourly  control  of  the  rolling  stock  by  him,  and  therefore  it  is  that  any  forcible 
deprivation,  even  for  a  time,  arrests  the  order  of  the  court  by  taking  from  him 
the  means  of  compliance.  The  property  being  thus  in  possession  of  the  court, 
it  becomes  its  duty  to  protect  the  receiver  in  its  use  by  all  the  means  in  its 
power,  and,  if  he  is  deprived  of  it,  to  restore  it  to  him  by  the  necessary  orders 
or  writs  of  assistance  to  the  marshal.  And  if  that  is  unavailing,  it  can  call  on 
the  general  government  to  aid  in  enforcing  its  lawful  process  or  orders.  And 
among  the  means  at  the  disposal  of  the  court  are  summary  proceedings  against 
persons  who  unwarrantably  interfere  with  property  in  its  custody  in  disobedi- 
ence of  its  orders.  Therefore  it  is  that  it  has  been  considered  by  all  the  author^ 
ities,  the  supreme  court  of  the  United  States  among  others,  that  any  wrongful 
disturbance  of  the  possession  of  property  held  by  a  receiver  is  a  contempt  of 
the  authority  of  the  court,  and  punishable  as  such.  So  rigid  is  the  rule  that 
the  court  will  not  tolerate  a  seizure  of  the  property  by  the  process  of  another 
court,  even  though  it  may  appear  the  party  seeking  it  may  have  the  right  to 
it.  Any  one  having  a  claim  on  it  must  make  it  in  the  court  that  holds  the 
property,  or  obtain  its  authority  to  sue  elsewhere. 

§  2176.  Considerations  in  imposing  the  penalty. 

The  right  of  a  court  to  punish  summarily,  by  fine  or  imprisonment,  for  con- 
tempt of  its  authority,  is  undoubtedly  a  power  requiring  great  caution  in  its 
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exercise,  bat  it  has  always  been  considered  that,  in  some  form  and  with  some 
limitations,  it  onght  to  exist.  The  court  must  have  the  means  without  delay 
to  protect  itself,  its  process  and  the  property  in  its  custody  by  punishing  those 
who  wrongfully  and  forcibly  disturb  the  possession  held  under  its  authority. 
Something  must  be  left  to  the  discretion  of  the  court.  It  must  be  a  legal  dis- 
cretion, uninfluenced  by  passion  or  feeling.  The  object  must  be  to  maintain 
its  authority  for  the  present  and  in  the  future — not  merely  to  punish.  When 
this  is  attained,  penalty  should  cease.  The  court  should  decide  it  as  free  from 
personal  feeling  as  though  it  were  a  mere  question  of  property  between  parties 
litigant 

Under  our  federal  judicial  system  the  power  of  the  court  to  punish  for  con- 
tempt is  limited  to  the  misbehavior  of  any  person  in  its  presence,  or  so  near  as 
to  obstruct  the  administration  of  justice;  the  misbehavior  of  its  ofBcers  in 
their  official  acts,  and  the  disobedience  or  resistance  by  any  person  to  any  law- 
ful writ,  process,  order,  rule,  decree  or  command  of  the  court.  In  addition  to 
the  order  of  the  court  placing  the  railway  in  possession  of  the  receiver,  there 
was  on  the  26th  of  July  a  special  order  of  the  court  requiring  the  marshal  to 
prevent  any  interference  with  it,  and  to  assist  the  receiver  in  retaining  it,  and 
restore  it  if  he  were  deprived  of  the  possession.  But  if  the  marshal,  in  restor- 
ing the  property  to  the  receiver,  took  possession  of  it,  he,  like  the  receiver^ 
would  hold  it  under  the  authority  of  the  court,  the  difference  being  in  the  one 
case,  as  in  the  ordinary  writ  of  assistance,  it  would  be  held  by  the  marshal  to 
be  delivered  to  the  receiver,  and  in  the  other  by  the  receiver  to  execute  the 
orders  of  the  court,  prescribing  his  duties  pending  the  litigation — each  being 
the  officer  of  the  court,  subject  to  the  performance  of  his  own  special  functions. 

Such  has  been  thepembarrassed  condition  of  the  railroads  in  this  part  of  the 
country  within  a  few  years  past  that  many  of  them  are  in  the  possession  of  the 
circuit  court  of  the  United  States  for  this  circuit,  the  gross  annual  earnings  of 
which  amount  to  more  than  $15,000,000.  This  statement  shows  the  magnitude 
of  the  interests  intrusted  to  our  care.  The  theory  is  that  our  possession  is  only 
temporary ;  but  there  is  generally  such  a  multitude  of  claims  to  be  adjudged  in 
each  case,  and  so  great  are  the  difficulties  in  arranging  conflicting  rights  among 
the  mortgagees  preparatory  to  a  sale  and  reorganization,  that  it  sometimes 
happens,  in  spite  of  the  earnest  efforts  of  the  court  to  hasten  the  sale  by  fore- 
closure, that  they  remain  in  the  custody  of  the  court  for  some  years.  The 
Toledo,  Peoria  &  Warsaw  Railway  Company  has  been  in  the  hands  of  a  receiver 
for  more  than  two  years. 

It  will  be  seen,  therefore,  that  the  forcible  interruption  of  the  traffic  of  so 
many  railroads  for  days  was  a  very  serious  matter,  and  the  judges  were  of 
opinion,  after  the  fact,  that  it  was  not  possible  to  pass  by  so  great  an  outrage 
upon  the  rights  of  property  in  our  possession,  by  a  reprimand  or  mere  nominal 
punishment  of  the  guilty  persons.  If  it  bad  been  a  few  cars  or  engines  that 
had  been  interfered  with,  it  would  have  been  different,  but  there  was  the  busi- 
ness of  many  railroads  for  a  time  struck  dpwn  by  men  who  bade  defiance  to 
the  law  and  to  the  authority  of  the  court.  There  seemed  to  be  a  necessity  to 
exercise  the  power  vested  in  the  court.  If  such  things  could  be  repeated,  then 
was  not  only  a  great  wrong  done  to  those  whose  interests  we  were  obliged  to 
protect,  but  the  government  itself  had  ceased  to  accomplish  one  of  the  chief 
objects  of  its  creation. 

We  could  take  no  part  in  any  supposed  conflict  between  capital  and  labor,  if 
there  can  be  a  ounfltct  in  a  country  where  the  laborer  of  to-day  may  be  the 
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capitalist  of  to-morrow.  All  men  are  equal  before  the  law.  T^'either  the  cap- 
italist nor  the  laborer  has  a  right  to  violate  it.  We  personally  desire  that  the 
laborer  in  all  departments  of  life  shoald  obtain  adequate  reward  for  his  services. 
What  that  should  be,  it  was  not  for  us  as  a  general  question  to  decide.  We 
can  only  say  that  we  found  no  sufficient  excuse  for  the  wrong  done  to  the 
property  in  possession  of  the  court.  The  men  who  committed  it  had  no  claim 
whatever  to  it,  and  if  they  had  the  result  would  have  been  the  same.  Those 
who  may  be  said,  in  one  sense,  to  own  the  property  of  the  Toledo,  Peoria  & 
Warsaw  Railway  Company,  and  who  will  be  entitled  to  Its  proceeds  when  sold, 
are  the  bondholders  under  the  mortgages,  but  though  many  of  them  may  be 
capitalists,  still  even  they  would  be  guilty  of  a  contempt  if  they  violently  took 
possession  of  the  property  while  in  the  custody  of  the  court.  It  is  the  act  com- 
mitted that  constitutes  the  offense,  whether  by  capitalists  or  strikers;  the  forci- 
ble seizure  of  property  not  in  the  possession  of  an  individual  or  of  a  corporation, 
but  of  the  court. 

<     But  while  these  circumstances  have  influenced  us  to  impose  a  penalty,  we  do 
not  desire  to  continue  it  if  the  purpose  has  been  effected  —  the  maintenance  of 
the  authority  of  the  court  and  the  prevention  of  similar  offenses  hereafter. 
And  after  due  consideration  we  have  come  to  the  conclusion,  the  court  still 
being  in  session,  that  we  may  remit  the  penalty  and  discharge  the  defendants. 
The  railroads  have  resumed  their  ordinary  traffic.    There  seems  at  present  no 
danger  of  future  trouble.    Railroad  employees  have  returned  to  their  duties.    It 
is  to  be  hoped  that  the  lessons  of  the  time  have  not  been  lost  on  the  public,  nor 
on  employers  or  employees.    The  defendants  have  expressed  regret  for  what  has 
been  done,  and  promise  that  the  offense  shall  not  be  repeated.     And  then  it  is 
to  be  remembered  that  we  consider  only  the  disobedience  of  the  orders  of  the 
court  and   not  the  general  criminal  act.     And  though  the  wrong  done  was 
great,  still  it  is  but  justice  to  say  that  at  Peoria,  as  elsewhere  in  this  circuit, 
there  was  no  destruction  of  property  as  at  Pittsburgh ;  on  the  contrary,  there 
were  in  some  places  earnest  efforts  made  by  the  strikers  to  preserve  property. 
Again,  we  do  not  lose  sight  of  the  fact  that  at  Peoria,  as  elsewhere  in  the  cir- 
cuit, persons  who  aided  in  depriving  the  receiver  of  control  over  the  property 
did  not  fully  realize  the  nature  of  the  offense  as  against  the  court.     They  mast 
to  a  great  extent  be  held  answerable  for  all  the  consequences  which  followed 
from  their  wrongful  and  violent  acts,  but  it  must  be  admitted  that  after  a  time, 
when  they  fully  comprehended  that  they  were  obstructing  the  orders  of  the 
courts  and  the  possible  results,  they  relinquished  the  control  of  the  trains  and 
allowed  the  receiver  to  retake  possession.    In  Peoria  this  was  sooner  acoom- 
plished  than  in  some  other  places.     So  that,  in  view  of  these  considerations, 
and  with  the  concurrence  of  the  district  attorney  and  the  counsel  of  the  r^ 
ceiver,  all  the  defendants  will  now  be  discharged  on  each  one  giving  his  own 
recognizance  to  observe  the  laws  of  the  United  States,  and  to  at>stain  from  all 
wrongful  interference  with  any  property  in  the  possession  of  a  receiver  of  this 
court  for  one  year  from  this  time. 

IN  RB  MULLEK 
(Circuit  Court  for  New  York:  7  Blatchford,  28-20.    1800.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  On  a  motion  for  an  attachment  against  the  applicant 
as  a  defendant  in  a  suit  in  equity  in  this  court,  he  was  adjudged  to  have  been 
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guilty  of  a  contempt  of  this  oonrt,  by  violating  an  injunction  issued  by  this 
court,  and,  on  the  27th  of  June,  1868,  a  fine  of  $2,500  was  imposed  on  him  as 
a  punishment  for  such  contempt,  and  it  was  ordered  that  he  should  stand  com- 
mitted until  the  fine  should  be  paid.  After  having  been  imprisoned  for  some 
time  under  such  sentence  he  presented  a  petition  to  this  court,  praying  for  his 
discharge,  on  the  ground  that  he  was  unable  to  pay  the  fine.  The  decision  of 
the  court  thereon  was  that  it  had  no  jurisdiction  or  power  to  grant  the  prayer 
of  the  petition,  and  that  relief  must  be  sought  by  an  application  to  the  presi- 
dent of  the  United  States. 

§  2176.  A  contempt  of  a  federal  court  is  an  offense  against  the  United  States^ 
and  after  sentence  is  passed  the  sole  pardoning  power  is  in  the  president.  (See 
Crimes,  XXXIV.) 

I  then  said :  '^  By  the  constitution  (art.  2,  sec.  2,  subd.  1)  the  president  is  in- 
vested with  power  Ho  grant  reprieves  and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeachment.'  No  such  power  is  conferred 
upon  any  other  officer  or  upon  any  court.  A  contempt  of  court  is  an  offense 
against  the  United  States.  In  the  present  case  there  is  a  judgment  judicially 
declaring  the  contempt  and  offense.  In  Ex  parte  Kearney,  7  Wheat.,  38,  43,  the 
supreme  court  says:  '  When  a  court  commits  a  party  for  a  contempt,  their  ad- 
judication is  a  conviction,  and  their  commitment  in  consequence  is  execution.' 
After  a  conviction  and  a  commitment  for  a  contempt  the  court  has  no  more 
power  to  discharge  or  remit  the  sentence  than  it  has  in  the  case  of  a  conviction 
and  commitment  for  any  other  crime  or  offense  against  the  United  States. 
And  such  has  been  the  practical  construction  of  the  provision  of  the  constitu- 
tion in  regard  to  pardons.  In  the  case  of  one  Dixon  a  fine  was  imposed  upon 
him  by  the  circuit  court  of  the  United  States  for  the  district  of  Mississippi  for 
a  contempt  of  court.  He  applied  to  the  president  for  a  pardon.  The  attorney- 
general,  Mr.  Gilpin  (3  Opinions  of  Attorneys-General,  622),  decided  that  the 
pardoning  power  extended  to  such  a  case,  and  that  the  contempt  was  an  offense 
within  the  language  of  the  provision  of  the  constitution.  I  fully  concur  in 
this  view ;  and  it  necessarily  follows  that  if  the  power  of  relieving  from  the 
sentence  imposed  on  Mullee  falls  within  the  pardoning  power  of  the  president, 
it  is  exclusive  in  the  president,  and  cannot  be  exercised  by  this  court." 

§  21 77.  Cov/rts  will  decline  to  exercise  the  power  of  pardoning,  at  least  until 
the  executive  department  disclaims  its  own  power  so  to  do.  Authorities  re- 
viewed. 

After  this  decision  was  made  the  applicant  applied  to  the  president  for  a 
pardon,  and  his  application  was  entertained  and  denied.  The  denial  was  not 
put  on  any  want  of  power  in  the  president  to  grant  the  pardon  asked  for,  but 
was  based  on  the  facts  shown  in  the  case.  The  application  to  this  court  to 
discharge  the  prisoner  is  now  renewed.  No  new  views  are  presented  as  to  the 
power  of  the  court  to  grant  the  relief  asked,  and  I  must  decline  to  exercise  the 
power  invoked,  at  least  until  the  executive  department  of  the  government  dis- 
claims its  power  to  relieve  the  party  by  a  pardon.  From  what  took  place  in 
the  case  of  Dixon,  and  what  has  transpired  in  this  case,  I  must  hold  that  the 
power  of  granting  a  pardon  in  a  case  like  the  present  is  claimed  by  the  exec- 
utive department  as  a  part  of  its  constitutional  prerogative.  From  the  report 
of  the  case  of  Dixon,  it  appears  that  the  pardon  was  recommended  by  Mr. 
Justice  McKinley,  the  associate  justice  of  the  supreme  court  of  the  United 
States  whose  circuit  embraced  at  the  time  the  district  of  Mississippi,  and  Judge 
Gholson,  who  was  at  the  time  the  district  judge  of  the  United  States  for  that 
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district.  As  the  report  states  that  the  contempt  was  committed  by  an  affray 
between  Dixon  and  another  person  in  the  presence  of  the  judges  of  the  circuit 
court  of  the  United  States,  at  Jackson,  in  the  state  of  Mississippi,  it  must  be  in- 
ferred that  Mr.  Justice  McKiniey  and  Judge  Gholson  were  those  judges.  The 
punishment  they  inflicted  was  a  fine,  and,  as  they  recommended  the  case  to 
the  president  as  a  proper  one  for  a  pardon,  they  must  necessarily  have  been  of  the 
opinion  that  they  had  no  power  to  relieve  the  party.  Nor  is  there  any  distinc- 
tion to  be  drawn  between  the  case  of  Dixon  and  the  present  case,  growing  oat 
of  the  fact  that  in  the  case  of  Dixon  the  offense  was  an  affray  in  the  presence  of 
the  court,  while  in  the  present  case  it  was  a  disobedience  to  a  lawful  process 
of  the  court.  By  the  first  section  of  the  act  of  March  2,  1831  (4  U.  S.  StaU  at 
Large,  487),  misbehavior  in  the  presence  of  a  court  and  disobedience  to  lawful 
process  of  a  court  are  placed  on  the  same  footing,  in  respect  of  being  contempts 
of  court.  The  inquiry  made  of  the  attorney-generak  in  the  case  of  Dixon  was 
whether  the  executive  authority  to  pardon  properly  extended  to  that  case.  In 
his  opinion  given  to  the  secretary  of  state  in  February,  1841,  the  attorney-gen- 
eral says:  ^^If  we  adopt,  as  the  supreme  court  of  the  United  States  has  decided 
we  should  do,  the  principles  established  by  the  common  law  respecting  the 
operation  of  a  pardon,  there  can  be  no  doubt  it  may  embrace  such  a  case.  A 
pardon  has  been  held  to  extend  to  a  contempt  committed  in  Westminster  Hall, 
under  circumstances  not  materially  different  from  those  which  occurred  in  the 
case  submitted  to  the  president  I  am,  therefore,  of  opinion  that,  should  the 
president  consider  the  facts  such  as  to  justify  the  exercise  of  his  oonstitntional 
'  power  to  grant  reprieves  and  pardons  for  offenses  against  the  United  States,' 
there  is  nothing  in  the  character  of  this  offense  which  withdraws  it  from  the 
general  authority." 

In  the  case  of  Bowan,  4  Op.  Att'y  Gten.,  458,  in  1846,  Attorney-General 
Mason  concurred  in  the  opinion  of  Mr.  Oiipin  in  the  case  of  Dixon. 

§  2178.  If  the  president  has  not  power  to  remUfinee^  he  can  cU  least  discharge 
from  imprisonment  Qucere^  whether  a  fine  ordered  paid  to  the  plaintiff  becomes 
a  vested  right  in  him  like  a  judgment.    (See  Csimes,^  §§  3270,  3275,  3333.) 

In  the  case  of  Drayton  and  Sears,  5  Op.  Att'y  Gen.,  579,  in  1852,  Drayton  and 
Sears  had  been  indicted  and  convicted  in  the  criminal  court  for  the  District  of 
Columbia  and  county  of  Washington,  under  a  statute,  on  seventy-four  indict- 
ments, each  of  them  founded  on  the  transportation  of  a  single  slave.  On  these 
convictions  Drayton  was  sentenced  to  be  fined  in  the  aggregate,  with  costs, 
$U,802.26,  and  Sears  to  be  fined  in  the  aggregate,  with  costs,  $8,686.12.  By 
the  statute,  one-half  of  the  fine  in  each  case  was  to  be  to  the  use  of  the  master 
or  owner  of  the  slave,  and  the  other  half  to  the  use  of  the  county  school  or  of 
the  county.  On  the  rendition  of  the  judgments  Drayton  and  Sears  were  com- 
mitted by  the  court  to  prison  until  payment  of  the  fines  and  costs  adjudged 
against  them  respectively.  In  pursuance  of  that  commitment  they  were  im- 
prisoned in  1848,  and  they  were  still  in  prison  when,  in  1852,  an  application 
was  made  to  the  president  for  their  pardon.  The  question  being  referred  to 
the  then  attorney-general,  Mr.  Crittenden,  as  to  the  constitutional  power  of  the 
president  to  pardon  the  men  and  discharge  them  from  the  penalties  and  im- 
prisonment therefor  to  which  they  were  sentenced,  he  decided:  (1)  That  the 
pardoning  power  of  the  president  extended  over  the  whole  case,  and  that  by 
his  pardon  he  might  discharge  them  from  prison  and  remit  the  fines  for  which 
they  were  imprisoned.  (2)  That,  if  the  president  could  not  remit  the  fines  be- 
cause they  had  become  private  property,  he  could  still  pardon  and  release  the 
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oflFemling  parties  from  itnprisonnient,  because  such  itnprfsonment  was  part  of 
th(B  proceedings  against  them  as  criminals,  and  at  the  instance  of  the  United 
States,  and  was  a  thing  distinct  from  mny  individual  right  of  property  in  the 
fines.  (8)  That  the  president  might  pardon  the  offense  and  imprisonment,  with 
an  exception  or  saving  as  to  the  fines,  in  which  case  the  fines  would  remain  as 
a  debt  to  the  United  States,  or  to  those  to  whom  the  United  States  had  granted 
or  transferred  it,  and  would  be  recoverable  accordingly  by  the  appropriate  legal 
remedies,  which  remedies  the  distributees  of  the  fines  would  have  if  they  were 
entitled  to  any  absolute  right  or  property  in  the  fines.  The  statute,  in  the  case 
of  Drayton  and  Sears,  imposed  only  a  fine,  and  the  commitment  to  prison  was 
ordered  by  the  court  to  enforce  the  payment  of  the  fines  and  costs.  Mr.  Crit- 
tenden examines  the  whole  question  with  fullness,  and  adopts  the  view  that  the 
itnposition  of  the  fines,  into  whosesoever  pockets  they  might  go  when  collected, 
was  a  punishment  inflicted,  on  a  public  prosecution,  for  an  offense  against  the 
United  States,  and  must  be  regarded  as  having  for  its  primary,  if  not  its  sole, 
purpose,  the  vindication  of  public  law  and  public  justice. 

I  have  referred  to  this  case  of  Drayton  and  Sears  because  it  was  suggested, 
on  the  argument,  that,  in  the  present  case,  the  pardoning  power  of  the  presi- 
dent could  not  be  invoked  for  the  reason  that,  by  the  judgment  of  this  court, 
the  fine  imposed  on  the  applicant  is  to  be  paid  to  the  plaintiffs  in  the  suit  oat 
of  which  the  attachment  proceedings  arose.  The  judgment  of  this  court  was, 
*^that  the  said  William  Mullee  has  been  guilty  of  a  wilful  and  persistent  dis- 
obedience to  the  order  and  injunction  of  this  court,  and  that  he  be  fined  there- 
for the  sum  of  $2,500,  the  same  to  be  paid  to  the  complainants  towards  the 
reimbursement  of  their  expenses  in  and  about  such  attachment  proceedings, 
and  that  he  stand  committed  until  the  said  fine  be  paid.''  In  this  particular 
the  present  case  is  like  that  of  Drayton  and  Sears.  The  contempt  of  court 
was  an  offense  against  the  United  States,  and  the  fine  was  inflicted  as  a  punish- 
ment therefor. 

If  the  right  to  the  fine  should  be  regarded  as  a  vested  private  right  in  the 
plaintiffs  in  the  suit,  existing  in  the  shape  of  a  judgment,  this  court  would  have 
no  right  to  discharge  it. 

In  view  of  the  action  of  the  executive  department  in  the  cases  referred  to,  I 
must  again  refer  the  applicant  to  the  president.  If  the  president  shall  disclaim 
all  right  and  power,  as  a  part  of  bis  constitutional  prerogative,  to  grant  any 
relief  in  this  case,  the  matter  may  be  again  brought  before  me. 

BLIQHT  V.  FISHER 
(aronit  Court  for  New  Jersey:  Peters,  C.  a.  41-48.    1809.) 

Statsmemt  of  Facts. —  Attachment  against  the  plaintiff  for  contempt  in 
causing  a  summons  to  be  served  on  the  defendants  while  they  were  in  attend- 
ance on  the  court  as  parties.  The  service  was  not  made  in  the  presence  of  the 
court,  actual  or  constructive. 

§  2179.  The  privilege  qf  a  party  attending  court  is  exemption  from  arreeL 
Service  of  aummone  upon  him  is  not  a  contetnpty  unleee  made  in  presence  of  the 
cotert. 

Opinion  by  Washington,  J. 

Mr.  Stockton  has  taken  the  true  distinction.  The  service  of  process,  whether 
a  capias  or  summons,  in  the  actual  or  constructive  presence  of  the  court,  is  a 
contempt,  for  which  the  officer  may  be  punished.    But  the  privilege  of  a  suitor 
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or  witness  extends  only  to  an  exemption  from  arrest.  The  privilege  olaimed 
being  in  derogation  of  the  right  of  the  other  party  to  sue,  the  defendant's 
counsel  were  fairly  called  upon  to  produce  some  case  to  support  his  claim  to 
the  privilege.  Tbird  Inst.,  6  Com.  Dig.,  and  2  8tra.,  are  obviously  cases  of 
contempt,  from  the  circumstance  of  the  process  having  been  served  in  presence 
of  the  court.  The  doubt  as  to  this  fact  in  Cole  v.  Hawkins  [Andrews,  275]  is 
perfectly  cleared  up  by  referring  to  Andrews,  where  the  case  is  more  fully  and 
correctly  reported.  It  appears  that  the  motion  was  not  to  discharge  the  party 
from  the  service,  but  for  an  attachment;  and  the  court  go  expressly  on  the 
ground  that  the  writ  was  served  on  the  steps  leading  to  the  court,  which  was 
constructively  in  the  presence  of  the  court. 

What  Chief  Justice  Lee  says  in  that  case,  in  respect  to  the  extent  of  the 
privilege,  is  clearly  in  answer  to  what  had  dropped  from  the  counsel.  If  it  be 
a  case  of  privilege  merely,  it  extends  to  the  party  manendo  as  well  as  eutido  d 
redeundo.  But,  upon  the  main  point,  the  opinion  of  the  court  is  confined  to 
the  question  of  contempt.  Second  Lilly  Ab.  is  the  case  of  an  ari^est.  The 
case  of  Miles  v.  M'CuUough,  1  Binn.,  77,  which  alone  induced  the  court  to  sus- 
pend the  decision  until  this  morning,  has  been  examined,  and  it  is  as  clearly 
the  case  of  service  in  the  presence  of  the  court.  The  expressions  of  the  reporter 
are,  ''  the  defendant,  while  attending  in  this  courts  upon  an  appeal,  etc.,  was 
served,"  etc.  The  argument  at  the  bar  is  not  reported,  but  I  can  understand 
the  case  in  but  one  way  —  that  the  party  at  the  time  of  the  service  was  in  the 
presence  of  the  court.  The  cases  from  Dallas'  Reports  relate  to  the  claim  of 
privilege  by  a  member  of  the  convention,  and  by  a  member  of  assembly.  It  is 
not  for  me  to  approve  or  to  condemn  those  decisions.  It  is  sufficient  that  the 
state  courts  of  Pennsylvania  have  attributed  to  persons  standing  in  public  situ- 
ations, such  as  those  persons  held,  a  degree  of  sanctity  sufficient  to  protect 
them  against  the  service  even  of  a  summons;  and  perhaps  it  was  right  to  afford 
it  upon  considerations  connected  with  the  public  good.  But  the  defendants 
were  not  attending  as  members  of  the  legislature,  and  would  not,  I  apprehend, 
have  been  entitled,  even  in  Pennsylvania,  to  as  extended  a  privilege.  In  one 
of  those  cases  the  right  to  a  continuance  of  his  cause  was  considered  as  a  part 
of  his  privilege;  which,  I  apprehend,  cannot  be  claimed  by  a  suitor  as  such, 
though  it  may  be  granted  him  as  an  indulgence,  in  the  discretion  of  the  court 

On  the  other  hand,  the  writers  who  speak  upon  this  subject  confine  the 
privilege  of  suitor  and  witnesses  to  exemption  from  arrest,  and  not  a  dictum  to 
the  contrary  is  to  be  found.  Motion  overruled. 

g  2180.  Contempt  a  erime.—  Contempt  of  a  federal  court  Ib  a  crime  under  the  thirtj-thiid 
■ection  of  the  judiciary  act,  and  may  he  punished  by  the  court  by  fine  and  imprisonment 
United  States  v.  Jacobi,    14  Int.  Rey.  Rea,  45. 

§  2181.  Trial  by  Jary.—  Person  accused  of  contempt  is  not  entitled  to  a  trial  by  joiy. 
King  V.  Railroad  Ck>.,*  7  Hiss.,  5S9. 

g  2182.  Power  of  pnnlghment  under  act  of  March  2, 1881.— The  power  to  punish  for 
contempt  is  inherent  in  all  courts;  but  by  statute  of  Blarch  2, 1881  (4  i5tat.  at  Lw,  487),  it  is 
limited  in  the  district  and  circuit  courts  to:  (1)  misbehavior  in  court  which  obstructs  the  ad- 
ministration of  justice;  (2)  to  oiAcial  misbehavior;  (8)  to  disobedienoe  of  any  lawful  writ, 
process,  order,  rule,  decree  or  demand.    Ex  parte  Robinson,  10  Alb.  L.  J.,  10. 

§2188.  Pargingreontempt— Peijary.— If  a  party  purge  himself  from  contempt  in  his 
sworn  answer,  he  must  be  discharged.  If  his  answers  are  untrue,  be  may  be  proceeded 
against  for  perjury.     United  States  v.  Dodge,*  2  Oall.,  812. 

§  2184.  If  the  prisoner  purge  himself  by  oath  on  his  answer  to  interrogatories,  no  collateral 
evidence  wiU  be  received  to  show  him  guilty  of  the  offense ;  but  if  there  is  collateral  evi- 
dence showing  that  the  prisoner  has  perjured  himself,  he  will  be  held  to  answer.     IbidL 
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§2185.  Intention.— Contempt  of  court  consists  of  the  acts  done  and  not  of  intentions. 
One  who  has  not  complied  with  an  order  of  court  to  pay  money  into  court,  or  furnish  security 
therefor,  cannot  purge  himself  by  answering  that  he  was  not  wilfully  guilty  of  a  contempt. 
The  disobedience  itself  is  a  contempt  unless  the  party  can  show  sufficient  excuse  for  it. 
Wartman  r.  Wartman,*  Taney,  863. 

§  218^  Disobedience  to  an  injunction  is  a  contempt  of  court.  Tlie  question  of  animus  can 
bear  only  on  the  punishment.  So  held  where  defendants  disobeyed  a  preliminary  injunction 
against  manufacturing  explosive  powders  infringing  a  certain  patent.  Defendants  claimed 
(hat  they  did  not  know  they  were  infringing  and  were  advised  that  they  were  not.  Atlantic 
Giant  Powder  Co.  v.  Dittmar  Powder  Mfg.  Co.,*  9  Fed.  R.,  316. 

§  2187.  When  one  who  had  been  enjoined  from  infringing  a  patent  made  and  sold  an  in- 
genious machine  which  he  supposed,  and  was  advised,  did  not  infringe  the  patent,  and  he  had 
no  intention  of  infringing  the  patent,  he  was  not  fined,  bi^  ordered  to  pay  all  the  costs  of  the 
application  to  judge  him  guilty  of  contempt,  and  he  was  so  adjudged.  Carstaedt  v.  United 
States  Corset  Co.,  13  Blatch.,  874. 

§  2188,  The  hoase  of  representatives  has  the  power  to  punish  a  witness  who  refuses  to 
answer  the  questions  put  him  by  one  of  its  committees,  and  its  order  directing  his  commit- 
ment is  a  complete  justification  to  its  speaker  for  ordering  him  into  the  custody  of  the 
sergeant-at-arms.    Stewart  v.  Blaine,*  7  Ch.  Leg.  N.,  86. 

g  2189.  The  house  of  representatives  has  power  to  punish  contempts,  and  for  this  purpose 
may  imprison  those  whom  it  adjudges  guilty  of  contempt.    Anderson  v,  Dunn,  6  Wheat.,  224. 

§  2190.  Every  court  lg  the  sole  Jadge  of  its  own  eontempts,  and  in  the  case  of  a  commit- 
ment for  contempt,  no  other  court  can  have  the  right  to  inquire  directly  into  the  correctness 
or  propriety  of  the  commitment.  The  petitioner  was  committed  for  refusing  to  answer  ques- 
tions put  to  him  at  the  bar  of  the  senate  in  regard  to  the  means  by  which  a  treaty  which  was 
being  discussed  in  the  senate  in  secret  session  had  been  obtained  and  published.  Held^  that 
this  was  a  case  within  the  jurisdiction  of  the  senate,  and  that  this  court  had  no  jurisdiction  to 
inquire  into  the  commitment  on  habeas  corpus.    Ex  parte  Nugent,*  1  Am.  L.  J.,  107. 

g  2191.  Appeal, —  The  supreme  court  has  no  power  to  reverse,  on  appeal,  a  fine  imposed  by 
the  circuit  court  for  a  contempt  of  it.    New  Orleans  t;.  Steamship  Co.,  20  Wall.,  887. 

§  2192.  Power  of  eommfssioner.—  QuoBre^  whether  a  commissioner  of  a  United  States 
court  has  power  sunmiarily  to  commit  a  citizen  for  contempt  of  court.  Ex  parte  Doll,*  7 
PhU.,  596. 

g  219IL  Arrest  ontside  of  district  for  contempt—  When  one  who  has  been  guilty  of  a  con- 
tempt of  court  is  arrested  by  the  deputy  marsiial  outside  the  district  in  which  the  warrant 
of  arrest  is  valid,  such  arrest  is  wrongful  and  any  subsequent  detention  is  also  wrongful  In 
re  Allen,  18  Blatch.,  276. 

g  2194.  Release  flrom  imprisonment  of  person  in  contempt.—  When  a  prisoner  confined 
for  violation  of  an  injunction  is  unable  to  secure  bail,  and  the  circumstances  show  that 
farther  imprisonment  will  not  result  in  any  advantage  t^  the  complainant,  the  prisoner  may 
be  released  on  his  own  recognizance.    Ck>odyear  v,  Mullee,  5  Blatch.,  467. 

g219&.  Nature  of  proceedings  for  attachment— In  proceedings  for  an  attachment  for 
contempt  of  court,  all  proceedings  are  civil  until  the  attachment  issues;  then  they  are  crim- 
inal.   United  States  v,  Wayne,  Wall.  C.  C.  187. 

g  2190.  Reqnisites  of  motion  for  attachment—  It  is  incumbent  on  a  plaintiff,  in  moving 
for  an  attachment  against  a  defendant  for  contempt  of  court  in  not  obeying  its  process  of 
injunction,  to  state  specifically  in  the  proofs  on  which  the  motion  is  founded  the  acts  of  omis* 
sion  or  commission  on  the  part  of  the  defendant  which  constitute  the  alleged  contempt. 
Parkhurst  v.  Kinsman,  2  Blatch.,  77. 

g  2197.  Evidence  must  be  plain  and  strong.—  Courts  of  equity  will  never  grant  an  attach- 
ment for  contempt  unless  the  evidence  of  the  violation  is  plain  and  strong.  Birdsell  t;.  Man- 
ufacturing Co.,  1  Hughes.  68. 

g  2198.  Mitigation  of  fine.— A  party  wishing  to  mitigate  a  fine  to  be  imposed  by  the  court 
for  a  contempt  should  show  his  inability  to  pay  in  such  a  manner  as  to  put  it  beyond  ques- 
tion. So  held  where  the  respondent  made  an  affidavit  that  his  property  was  less  than  $500  in 
value,  although  five  days  previously  he  had  executed  a  bond  to  dissolve  an  attachment  in  the 
same  suit,  swearing  that  he  was  worth  more  than  $5,000.  Doubleday  v.  Sherman,*  8 
Blatch.,  45. 

g  2199.  When  person  In  contempt  may  be  heard.—  A  defendant  who  is  in  contempt  for  dis- 
obedience to  the  authority  of  the  court  cannot  be  heard  on  any  motion  or  proceed  in  any 
manner  until  he  shall  have  purged  himself  of  contempt.    Wartman  v.  Wartman,*  Taney,  862. 

g  2200.  Attachment  in  vacation.—  A  court  of  equity  can  issue  attachments  for  contempt 
in  vacation.    Vose  v.  Reed,  1  Woods,  659. 


§g  2201-2214.  COURTS. 

§  2201.  Order  to  show  cause  ~  Serried  of  rale.—  Where  a  federal  judge  has  the  power  to 
issue  an  attachment  for  contempt  of  court,  he  may  always,  in  his  discretion,  make  an  order 
previously  to  the  delinquent  to  show  cause  why  the  attachment  should  not  be  granted.  In  re 
Chadwick,  1  Low.,  440.  A  rule  to  show  cause  against  an  attachment  for  contempt  is  not 
sufficiently  served  by  leaving  the  notice  at  the  residence  of  respondent,  even  after  diligent 
search.  It  must  be  served  personally,  or  shown  to  have  come  to  his  knowledge;  though  if  it 
appear  that  he  is  evading  service,  the  court  may  order  otherwise.  HoUingsworth  v.  Duane,* 
WaU.  C.  C,  141. 

^  2202.  The  praetlee  In  the  ef rcnit  eonrt  for  Ohio  in  a  case  of  contempt  for  breadi  of 
an  injunction  is  not  to  apply  for  a  rule  to  show  cause  why  a  defendant  should  not  be  com- 
mitted, but  a  motion  is  made  that  the  defendant  be  committed,  and  proper  notice  is  served 
on  him.    Worcester  v,  Truman,  1  McIa,  488. 

g  2208.  In  the  equity  practice  of  the  federal  courts,  the  English  practice  does  not  hold, 
requiring  an  order  of  court  fixing  a  definite  time  within  which  a  decree  of  court  most  be 
obeyed,  before  a  party  can  be  adjudged  g^lty  of  contempt  for  not  obeying  it.  Souter  v.  La 
Crosse  Railroad,  1  Woolw.,  38. 

8  2204.  The  practice  of  the  circuit  court  of  tite  United  States,  to  issue  process  of  attach- 
ment for  contempt  against  a  witness  upon  the  proof  of  the  summons  and  officer*s  return  and 
non-attendance  of  the  witness,  is  proper.    Voss  v.  Luke,  1  Or.  C.  C,  884. 

j^  2205.  Stay  of  proceedings  to  enforce  fine  until  cause  comes  before  supreme  court.— 
Where  the  court  had  fined  a  defendant  for  contempt,  ordering  the  fine  paid  to  plaintiff,  and 
was  proceeding  to  enforce  payment  by  an  order  of  commitment,  defendant  requested  a  stay 
until  the  question  should  come  before  the  supreme  court  as  a  part  of  the  whole  case.  On  his 
giving  security  for  the  amount  of  the  fine,  this  was  granted.  Fischer  v,  Hayes,*  19  Blatch., 
184. 

g  2206.  By  witnesses.—  The  circuit  court  of  the  United  States  has  the  power,  incidental  to 
all  courts  of  law,  to  punish  a  contempt  by  process  of  attachment;  and  the  neglect  or  refusal 
of  a  witness  duly  summoned  to  attend  a  civil  case  in  that  court  is  a  contempt,  and  will  be 
punished  by  attachment    Voss  v.  Luke,  1  Cr.  C.  C,  882. 

g  2207.  One  summoned  as  a  witness  refused  to  swear,  on  account  of  conscientious  scruples, 
but  offered  to  affirm.  He  was  not  a  Quaker.  The  court  held  that  by  the  law  and  {Mractice  of 
Massachusetts,  the  affirmation  was  limited  to  Quakers  only,  and  he  was  committed  for  con- 
tempt   United  States  v.  Ck>ohdge,  2  Gall.,  864. 

g  2208.  The  circuit  court  of  the  United  States  has  power  to  compel,  by  process  of  attach- 
ment, the  attendance  of  witnesses  in  a  civil  cause  who  live  within  one  hundred  miles  of  the 
place  of  trial,  although  out  of  the  district  of  the  court.    Voss  v,  Luke,  1  Cr.  O.  C,  8d7. 

g  2209.  The  federal  court  of  one  district  may  subpoena  a  witness  in  another  district,  reaident 
within  one  hundred  miles  of  the  place  of  trial,  but  it  is  discretionary  with  the  court  to  issue 
an  attachment  for  contempt  if  such  witness  does  not  attend.  Ex  parte  Beebee,  2  Wall.  Jr., 
198. 

g  2210.  To  sue  out  an  attachment  against  a  witness  who  is  not  in  default  for  not  appearing, 
the  subpoena  served  on  him  having  stated  no  hour  for  his  appearance,  is  a  contempt  in  tbs 
attorney  applying  for  it;  and  may  be  punished  by  fine,  with  suspension  until  its  payment 
Queers,  whether  such  an  order  is  reviewable  by  a  writ  of  error.  Butler  v.  The  People,*  9 
Colo.  Ty,  2»5. 

§  2211.  An  attachment  was  issued  for  not  attending  as  a  witness.  The  witness  attended 
before  the  attachment  was  served.  The  marshal  called  him  out  of  the  court  room  into  the 
corridor  adjoining,  and  there  served  the  attachment.  The  court  ordered  the  attachment  to 
be  entered  countermanded,  and  the  return  thereon  quashed,  on  payment  of  the  costs  of  issa- 
ing,  the  witness  being  relieved  from  payment  of  the  marshal's  costs  of  service.  United  StatM 
V.  Scholfield.*  1  Cr.  C.  C,  130. 

^2212.  Where  a  witness  refused  to  answer  proper  questions  before  the  grand  jury,  and 
behaved  insolently  and  threatened  some  of  the  jurors,  he  was  fined  $5,  and  required  to  tax- 
nisli  security  for  good  behavior  for  one  year.    United  States  v.  Caton,*  1  Cr.  C.  C,  150. 

^  2218.  Refnsal  of  defendant  to  answer  interrogatories.—  On  motion  to  punish  the  de- 
fendant for  contempt,  for  not  answering  certain  interrogatories  as  he  had  been  ordered,  tbe 
court  held  that  the  disclosure  sought  was  irrelevant  to  the  issue,  not  important  to  the  defense, 
it'  any,  of  the  defendant,  and  not  material  to  the  cause  of  action  set  forth  by  the  plaintiffs, 
and  it  therefore  ordered  that  so  much  of  the  order  requiring  the  defendant  to  answer  the 
interrogatories  should  be  vacated.     United  States  v,  Webb,  8  Ben.,  848. 

S  2214.  By  attorneys.—  A  threat  by  an  attorney  to  chastise  a  judge  personally  for  his  con- 
duct in  holding  court,  although  made  out  of  court,  is  a  good  cause  for  striking  the  attorney's 
name  from  the  rolls  of  the  court;  but  for  any  contempt  of  court  not  occurring  in  open  court, 
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the  court  should  give  notice  and  allow  the  attorney  an  opportunity  to  be  heard.    Bradley  vl 
Fisher,  18  Wall.,  387  (Attobneyb,  §§  66-64). 

g  2215.  Under  the  judiciary  act  of  1789  the  court  has  no  authority  to  disbar  an  attorney 
for  contempt,  its  power  to  punish  for  contempt  being  limited  by  that  act  to  fine  or  imprison- 
ment It  can  only  disbar  for  such  cause  as  unfits  the  offending  party  to  be  a  member  of  the 
profession,  and  then  only  after  due  citation  and  hearing.  Ex  parte  Robinson,  10  Alb.  L. 
J.,  10.     See  §^  8147-49. 

g  2216.  If  a  court  of  the  District  of  Columbia  disbars  an  attorney  for  misbehavior  before 
another  court  of  the  same  district,  and  this  is  done  without  notice  to  him  or  opportunity  for 
him  to  make  any  defense,  a  mandamuu  will  be  issued  by  the  supreme  court  of  the  United 
States  commanding  the  court  below  to  reinstate  the  attorney.  Ex  parte  Bradley,  7  WalL, 
864  (Attornrys,  §§  21-29). 

§  2217.  Expressing  opinion  by  Jnror  to  relieye  himself  from  dnty.— It  is  a  contempt  of 
court  for  a  juror  to  form  and  deliver  an  opinion  on  the  guilt  of  a  prisoner,  after  being  sum- 
moned as  juror  in  the  case,  if  it  is  done  with  a  view  to  relieving  himself  from  jury  duty. 
United  States  t;.  I>evaughan,  8  Or.  C.  C,  84. 

§2218.  Threatening  witnesses  In  presence  of  court.— Where  a  female  prisoner  was  ac- 
quitted and  retired  to  a  piazza  adjoining  the  court-room,  and  there  threatened  some  of  the 
witnesses,  held^  a  contempt  in  the  presence  of  the  court.  United  States  v.  Carter,*  8  Cr.  0. 
C,  428. 

g  2219.  Abusive  language  In  presence  of  court.—  It  is  a  contempt  of  court  to  call  a  man 
a  liar  in  presence  of  the  court    United  States  v.  Emerson,*  4  Cr.  C.  C,  188. 

§  2220.  A  publication  by  one  of  the  parties  to  a  suit,  reflecting  upon  the  court,  the  parties, 
witnesses  or  counsel,  or  tending  to  influence  the  result  of  the  suit,  is  a  contempt  of  court. 
Hollingsworth  v,  Duane,*  Wall.  C.  C,  77. 

g  2221.  Publication  of  evidence.—  A  court  of  law  may  not  punish  as  contempt  a  publica- 
tion by  a  newspaper  of  the  evidence  in  a  trial,  yet  it  may  exclude  reporters  unless  they  con- 
sent not  to  publish  till  after  the  trial  is  over.    United  States  v.  Holmes,  1  Wall.  Jr.,  10. 

§  2222.  Collusive  proceeding  between  the  parties  to  Iqjnre  third  persons.—  Where  the 
appellant  purchased  the  debt  demanded  by  the  appellee  in  his  bill,  and  carried  on  a  pretended 
controversy  by  counsel  chosen  and  paid  by  himself,  and  on  a  record  selected  by  them,  for  the 
evident  purpose  of  obtaining  a  decree  injurious  to  the  rights  and  interests  of  third  parties, 
held^  that  such  conduct  was  punishable  as  a  contempt  of  court  and  that  the  appeal  must  be 
dismissed.    Cleveland  v.  Chamberlain,  1  Black,  419. 

§  2228.  Service  of  state  process  upon  person  coming  within  the  Jurisdiction  to  attend 
federal  court. —  When  a  party  litigant  comes  within  the  jurisdiction  of  a  state  court  in  order 
to  attend  the  proceedings  in  a  federal  court,  and  while  he  is  thus  within  the  jurisdiction 
process  from  the  state  court  is  served  upon  him,  this  is  a  contempt  of  court  in  the  person 
who  Fues  out  such  process  from  the  state  court  and  causes  it  to  be  served.  Bridges  t;.  Shel- 
don, 18  Blatch.,  617. 

§  2224.  Suing  receiver  In  another  court  without  leave.—  It  is  a  contempt  of  court  for 
one  to  bring  an  action  against  a  receiver  in  a  court  other  than  the  one  which  appointed  him, 
and  without  the  leave  of  the  court  which  appointed  him.    Thompson  v.  Scott,  4  Dill.,  509. 

§  2225.  Interference  with  operation  of  road  In  hands  of  receiver.-  When  a  railroad  is 
placed  in  the  hands  of  a  receiver,  pending  a  suit  for  its  foreclosure,  the  receiver  becomes  an 
ofiQcer  of  the  court,  and  the  property  is  considered  as  property  belonging  to  the  oourt,  and 
will  be  protected  by  all  the  means  at  its  disposal.  Hence,  when  strikers  interfered  with  the 
running  of  trains  on  a  road  in  the  hands  of  a  receiver,  the  court  held  them  guilty  of  a  con- 
tempt, and  imprisoned  them  for  it.  But  as  the  proceedings  were  summary,  without  right  of 
trial  by  jury,  the  court  only  punished  such  of  them  as  were  proved  guilty  beyond  doubt. 
King  V.  Railway  Cos.,*  9  Ch.  Leg.  N.,  401 ;  7  Biss.,  529. 

g  2226.  Property  held  in  trust  by  the  court  for  its  protection,  while  a  proceeding  by  fore- 
closure is  going  on  for  the  purpose  of  enabliug  those  who  have  a  right  to  the  property  to  ob- 
tain it  by  purchase  by  decree  of  the  court,  is,  while  thus  in  possession  of  the  coiurt,  like  pub- 
lic property,  and  the  court  can  allow  no  interference  with  it  whatever,  from  any  foreign 
source,  but  will  treat  and  punish  such  interference  as  a  contempt.  So  held  where  strikers,  who 
had  prevented  the  running  of  trains  on  a  railroad  in  the  hands  of  a  receiver  appointed  by  the 
court,  were  attached  for  a  contempt.  Secor  v,  ToL,  P.  &  W.  R'y  Co.,  9  Ch.  Leg.  N.,  898.  See 
gS  3178-75. 

g  2227.  Interference  with  vessel  released  from  custody  of  court  on  bond.— When  a  ves- 
sel is  seized  on  process  in  admiralty  and  then  released  on  bond,  the  vessel  is  not  thereafter  in 
the  custody  of  the  court,  the  bond  being  substituted  in  its  place ;  and  one  who  seizes  the  vee- 
sel  forcibly  from  the  possession  of  tlie  person  to  whom  she  has  been  delivered  on  bond  is  not 
guilty  of  a  contempt  of  court.    United  States  v.  Towns,  7  Ben.,  446. 
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§  2228.  Sale  by  defendant  of  real  estate  attached  In  a  patent  snit— It  is  not  a  contempt 
of  court  for  the  defendant  in  a  patent  Buit,  whose  real  estate  has  been  attached  by  filing  a 
writ  in  the  town  clerk's  ofiQce  in  accordance  with  the  state  laws,  to  sell  that  real  estate.  It  is 
not  in  possession  of  the  court  or  its  officers,  as  personal  property  which  has  been  actually 
taken  into  custody  is.    Steam  Stone  Cutter  Ck).  v.  Windsor  Manuf.  Ck>.,  18  Biatch.,  291. 

§  2229.  After  an  aetion  of  replOTin  is  diseontlnned,  the  defendant  is  not  guilty  of  con- 
tempt in  taking  possession  of  the  goods,  as  they  are  no  longer  in  the  custody  of  the  law. 
Mitchell  V.  Wilson,  8  Cr.  C.  C,  93. 

§  2280.  Interference  with  oflieers  of  conrt^—  It  seems  that  if  the  officers  of  a  federal 
court  are  obstructed  or  interfered  with  in  the  just  exercise  of  their  duties,  the  court  may  in- 
terpose and  punish  such  unwarranted  interference  as  a  contempt.  Crane  v.  McCoy,  1  Bond, 
432,428. 

g  2281.  Working  of  mine  by  plaintiff  who  has  enjoined  his  eo-owner  flrom  working  it 
Where  a  plaintiff,  owning  half  a  silver  mine,  applied  for  an  injunction  against  his  co-owner, 
and  the  court  enjoined  the  co-owner  from  working  the  mine,  but  the  plaintiff  himself  after- 
wards worked  the  mine,  this  was  held  to  be  a  gross  abuse  of  the  process  of  the  court,  which 
the  court  had  the  power  to  punish  and  might  punish  by  dissolving  the  injunction.  Van  Zandt 
V.  Argentine  Mining  Co.,  2  McC,  648. 

§  2282.  Parting  with  a  trust  fund  while  the  question  of  its  disposition  Is  pending  lie- 
fore  the  court  is  a  contempt  of  court,  and  it  is  wholly  irrelevant  to  set  up  in  defense  that  the 
claimant  of  the  fund  had  not  a  valid  title,  as  this  is  the  very  question  to  be  settled  on  final 
hearing.    Wartman  v,  Wartman,*  Taney,  863. 

g  2288.  Attempt  to  remove  petitioner  for  freedom  beyond  the  Jurisdiction.—  On  a  peti- 
tion for  freedom,  it  is  a  contempt  of  court  for  the  defendant  to  attempt  to  remove  the  negro 
beyond  the  jurisdiction  of  the  court;  and  if  an  injunction  has  been  granted,  the  court  will 
make  the  defendant  give  security  against  breach  of  the  injunction.  Thornton  v,  Davis,  4 
Or.  C.  C.  600. 

§  2284.  If  a  master,  after  notice  of  the  petition,  attempts  to  remove  a  slave,  who  has  peti- 
tioned for  freedom,  out  of  the  jurisdiction  of  the  court  in  which  the  petition  is  filed,  he  will 
be  attached  for  contempt  of  court     Richard  v.  Van  Meter,  8  Cr.  C.  C,  214. 

g  2285.  Yiolatlons  of  orders  and  iqjunctions  in  bankruptcy.—  When  a  mortga^cee  vio- 
lates an  order  of  the  district  court  of  the  United  States  in  bankruptcy,  by  foreclosing  the 
mortgage,  the  assignee  in  bankruptcy  may  have  an  attachment  for  contempt.  In  re  Feeny,* 
4  N.  K  R,  288.    See  Debtor  and  Creditor. 

g  2288.  Where  a  bankrupt  receives  money  after  service  of  the  usual  injunction,  and  tutns 
it  over  to  his  assignee  after  having  spent  some  of  it,  he  is  not  guilty  of  such  a  wilful  con- 
tempt as  to  deserve  either  personal  or  pecuniary  punishment    In  re  Hay  den,*  7  N.  B.  R.,  192. 

g  2287.  Where  the  district  court  in  bankruptcy  enjoins  a  sheriff  of  a  state  court  and  a 
judgment  creditor  from  levying  an  execution  on  property  of  the  bankrupt,  and  the  judg- 
ment creditor  procures  an  execution  to  be  levied  in  defiance  of  the  injunction,  he  will  be  lined 
by  the  district  court  for  contempt    In  re  Tift,  11  Fed.  R.,  408. 

g  2288.  When  a  debtor  is  adjudged  bankrupt  in  the  district  court  of  the  United  States, 
and  an  injunction  is  served  on  a  creditor  who  has  attached  the  debtor's  property  in  a  suit  in 
a  state  court,  to  restrain  the  creditor  from  further  proceedings  in  that  case,  it  is  contempt  of 
court  for  the  creditor  to  permit  his  attorneys  to  assign  the  claim  after  the  injunction  is  served 
on  him  and  get  judgment  and  sell  the  attached  property.  The  creditor  must  see  that  the  case 
is  stopped.    United  States  v.  Bancroft,  6  Ben.,  805. 

g  2:S89.  Prior  to  the  filing  of  a  petition  in  involuntary  bankruptcy,  proceedings  to  foreclose 
a  mortgage  given  by  the  bankrupt  had  been  begun  in  a  state  court  After  the  filing  of  the 
petition,  but  before  the  adjudication,  a  decree  of  foreclosure  and  sale  was  made  in  the  state 
court  Before  thn  assignment  to  the  assignee,  but  after  the  adjudication  of  bankruptcy,  a 
sale  was  made,  and  a  decree  entered  in  the  state  court  for  the  deficiency.  Heid,  there  being 
no  injunction  against  the  sale  or  against  entering  a  decree  for  the  deficiency,  that  tliia  was  no 
contempt  on  the  part  of  the  mortgagee.    In  re  Irving,  8  Ben.,  463. 

§  2240.  Where  a  register  in  bankruptcy  makes  an  order,  and  the  party  to  whom  it  is  ad- 
dressed neglects  to  comply  with  it,  he  is  guilty  of  contempt  of  court  and  may  be  punished 
therefor  by  the  district  judge.    In  re  Allen,  13  Blatch.,  274. 

g  2241.  When  a  railroad  company  has  gone  into  baakruptcy  in  the  district  court  of  the 
United  States,  and  an  injunction  has  been  granted  and  served  on  an  attorney  to  restrain  him 
from  prosecuting  an  action  for  the  appointment  of  a  receiver  of  the  road  m  a  state  court,  it  is 
a  contempt  for  him  to  continue  his  application  for  such  receiver.  In  re  South  Side  R.  Ca, 
7  Ben.,  894. 

§  2242.  Aniblguons  Injunction  order. —  Proceedings  in  contempt  will  not  lie  for  violation 
of  an  injunction  order  where  the  order  was  ambiguous,  and  the  act  in  question  was  not  nec- 
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essarily  a  violation.  So  held  where  the  injunotion  was  against  making  any  levy,  under  a 
certain  ezecntion  then  in  the  hands  of  a  marshal,  the  only  persons  enjoined  being  those  "  in 
charge  of  said  writ  of  execution."  The  levy  was  made  on  another  execution  issued  a  month 
later,  and  by  a  marshal  not  strictly  included  in  the  injunction.     In  re  Cary,*  10  Fed.  R.,  633. 

§  2243.  Where  the  pUintlff  tried  to  entrap  the  defendants  into  violating  an  injunction 
against  selling  patented  goods,  and  then  immediately  moved  for  an  attachment,  knowing  the 
defendants  to  be  innocent  of  any  wrongful  act,  there  having  been  in  fact  no  violation  of  the 
injunction,  held,  that  costs  must  be  taxed  against  the  plaintiff.  Sparkman  v.  Higgins,  2 
Biatch.,  29. 

§  2244.  Serrlee  of  the  injunction.—  When  there  is  any  doubt  whether  the  writ  of  injuno- 
tion was  served  on  the  defendant  or  not,  the  court  will  not  grant  a  motion  for  attachment 
for  breach  of  the  injunction.  And  it  seems  that  a  failure  to  insert  in  the  writ  a  concise  de- 
scription of  the  particular  acts  or  things  in  respect  to  which  the  party  is  enjoined  would 
also  be  an  answer  to  such  a  motion.  Whipple  v,  Hutchinson,  4  Biatch.,  190.  As  to  Injunc- 
tions, see  Equitt. 

§  2245.  The  rule  requiring  personal  service  of  an  injunction  order  as  the  basis  of  proceed- 
ings for  contempt  will  be  relaxed  only  when  necessaiy  to  secure  the  ends  of  justice ;  as  where 
the  party  knew  of  the  order  and  violated  it  before  he  could  be  served.  Those  who  procure 
an  ex  parte  injunction  and  make  no  effort  to  have  it  served  on  the  parties  enjoined,  though  it 
would  be  easy  so  to  do,  are  not  entitled  to  proceed  in  contempt  upon  any  doubtful  and  dis- 
puted notice  alleged  to  have  been  conveyed  indirectly.    In  re  Cary,*  10  Fed.  R.,  632. 

§  2246.  Aet  done  pending  action  bat  before  injunction  issaed.—  Pending  an  action  for 
injunction  to  restrain  the  defendant  from  making  or  selling  certain  patented  articles,  but  be- 
fore the  injunction  was  issued,  the  defendant  sold  his  stock  in  trade,  which  included  some  of 
the  articles.  Held^  that,  there  being  then  no  order  or  decree  of  the  court  in  force,  under 
the  act  of  1881,  in  regard  to  contempts,  the  said  sale  was  not  a  contempt  United  States 
V.  Day,*  6  Am.  L.  Reg.,  682. 

§  2247.  Motion  to  commit  after  expiration  of  injunction.—  If  an  injunction  has  expired 
by  limitation,  a  motion  to  commit  for  a  supposed  breach  of  such  injunction,  committed  after 
its  expiration,  will  be  denied.    Gray  v.  Chicago,  Iowa  &  Neb.  R.  Co.,  Woolw.,  68. 

§  224S.  Breach  of  injnnction  granted  by  state  court  before  removal.— When  a  case  is  re- 
moved from  a  state  court  to  a  federal  circuit  court,  under  the  twelfth  section  of  the  judiciary 
act  of  1789,  if  a  preliminary  injunction  has  been  granted  by  the  state  court,  the  federal  court 
cannot  punish  for  breach  of  it.  A  new  one  should  be  applied  for.  McLeod  v,  Duncan,  5 
McL..  848. 

g  224d.  Agency  as  a  defense.— -It  is  no  defense  to  a  motion  for  attachment  for  the  breach 
of  an  injunction,  restraining  the  use  of  a  patent,  issued  in  a  suit  to  which  the  defendant 
had  been  made  a  party,  that  he  was  using  the  forbidden  device  as  the  agent  and  under  the 
control  of  others,  or  that  he  was  the  chief  engineer  of  the  steamboat  on  whose  engine  the 
device  was  used.    Sickels  v.  Borden,  4  Biatch.,  14. 

g  2250.  Requisites  to  liability  in  patent  ease.— It  seems  that,  in  order  to  render  a  person 
liable  to  attachment  for  breach  of  an  injunction  restraining  the  use  of  a  patent,  he  should 
have  been  a  party  to  the  suit  in  which  the  injunction  was  granted  and  have  had  notice  of  the 
application  for  it.    Ibid. 

g  2251.  Evidence  as  to  the  originality  of  invention.—  On  a  motion  for  attachment  for 
breach  of  an  injunction,  evidence  that  the  plaintiff  was  not  the  first  and  original  inventor  of 
the  thing  patented  will  not  be  received.     Whipple  v,  Hutchinson,  4  Biatch.,  190. 

g  2252.  Corporation.—  The  United  States  courts  may,  under  the  statutes  of  the  United 
States,  punish  a  corporation  for  a  contempt  of  court  in  disobeying  an  injunction  of  the  court, 
by  a  fine  laid  upon  the  corporation  itself,  doing  business  in  the  jurisdiction  of  the  court,  as 
well  as  upon  the  subordinate  agents  of  the  corporation  who  directed  the  breach  of  the  injuno- 
tion.    United  States  v.  Memphis  &  Little  Rock  R.  Co.,  6  Fed.  R.,  288. 

g  2258.  Where  the  object  of  the  motion  for  attachment  is  merely  to  ascertain  the  rights 
of  the  plaintiff. —  When  the  object  of  a  motion  for  attachment  for  contempt  of  court  by 
reason  of  the  alleged  violation  of  an  injunction  was  not  to  mulct  the  defendant  in  damages, 
but  to  ascertain  the  extent  .to  which  the  plaintiff  was  to  be  protected  in  the  enjoyment  of  his 
patent,  the  court  refused  to  impose  more  than  a  nominal  fine  of  $50,  although  of  opiuion  that 
there  had  been  a  studied  attempt  on  the  part  of  the  defendant  to  obtain  the  benefit  of  the 
plaintiff*s  patent.    Schillinger  v.  Gunther,  14  Biatch.,  153. 

g  2254.  Acts  of  trustees  within  the  discretion  allowed  them.—  When  trustees  are  enjoined 
by  order  of  court  from  disposing  of  the  trust  property  except  in  a  specified  mahner,  hut  this 
manner  involves  a  large  exercise  of  discretion  by  the  trustees,  if  it  can  be  shown  that  they 
acted  in  good  faith,  and  that  their  acts  might  fairly  come  within  the  discretion  granted  them, 
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their  proceedings  do  not  amount  to  a  contempt  of  couirt.    Voee  v.  Tritfteea  of  Intenuil  Im- 
provement Fund,  2  Woods,  651. 

§2255.  Failnre  of  gnretjr  on  admlralt/  bond  to  pay  Jadgment— The  admiralty  court 
cannot  punish  as  a  contempt  the  failure  of  a  surety  on  an  admiralty  bond  to  p^y  a  money 
judgment.    The  Blanche  Page,  16  Blatch.,  7. 

g  2256.  Failure  to  pay  fees.—  A  clerk  of  the  federal  circuit  court  in  the  District  of  Colum- 
bia may  have  an  attachment  for  contempt  against  one  who  fails  to  pay  his  fees.  Lee  v.  Pat- 
terson, 2  Cr.  C.  C,  199. 

§  2257.  Disobedience  of  order  whieh  is  a  final  Judgment  for  payment  of  money.—  A  fed- 
eral cburt  has  no  power  to  punish  by  imprisonment  for  contempt  of  an  order  which  it  has 
made,  and  which  is  in  effect  a  final  judgment  for  the  payment  of  money,  whether  the  proceed- 
ing in  which  it  is  made  is  of  legal  or  equitable  cognizance.  In  re  Atlantic  Mut^ial  Life  Ins. 
Ca,  9  Ben.,  SSa 

8  2268.  Plsobedlenee  of  writ  of  habeas  oorpns,—  An  order  from  the  war  department  is 
not  a  sufficient  warrant  to  the  United  States  marshal  to  justify  him  in  disobeying  a  writ  of 
habeas  corpus  issued  by  the  circuit  court  of  the  United  States.  The  privilege  of  the  writ 
may  be  suspended  by  the  president  of  the  United  States,  but  until  it  is,  the  disobedience 
of  the  officer  is  a  contempt  of  court,  and  will  be  punished  by  fine.  Ex  parte  Field, 
5  Blatch.,  88. 

^  2259.  When  on  the  return  of  a  habeas  corpus  issued  by  the  judge  of  a  state  court,  it  ap- 
pears that  the  prisoner  is  held  as  a  soldier  of  the  United  States,  the  state  court  loses  all  juris- 
diction of  the  case,  and  if  it  afterwards  imprisons  the  commanding  officer  for  contempt  in  not 
producing  the  soldier  before  it,  a  writ  of  habeas  corpus  will  issue  from  the  United  States  cir- 
cuit court  to  have  such  officer  brought  before  it,  and  he  will  then  be  discharged.    In  re  Neill, 

8  Blatch.,  157. 

g  2260.  Where  one  was  the  chief  actor  in  a  forcible  taking  of  slaves  from  their  master 
against  his  and  their  wishes,  and  the  master  sued  out  a  writ  of  habeas  corpus  against  him  for 
the  slaves,  to  which  he  returned  that  he  had  not  and  never  had  custody  of  the  slavea,  it  was 
held  that  this  return  was  evasive,  if  not  false,  and  that  he  should  be  committed  for  contempt 
of  court.    United  States  v.  Williamson,*  8  Am.  L.  Reg.  (O.  &),  736, 

g  2261.  Disobedience  of  mandamus  by  defendant  who  haa  taken  a  writ  of  error.—  If  a 
circuit  court  of  the  United  States  has  awarded  a  peremptory  mandamus,  and  the  defendant 
takes  a  writ  of  error  which  is  decided  against  him,  he  is  not  guilty  of  contempt  of  court  tat 
not  obeying  the  first  mandamus^  but  an  alias  mandamus  will  issue  against  him.  United 
States  V.  Kendall,  5  Cr.  C.  C,  885. 

§  2262.  Disobedience  of  mandamus  to  collect  taxes  —  Jasttfleation  under  state  aathor- 
ity.—  When  a  mandamus  has  been  issued  by  the  United  States  circuit  court,  to  the  officers  of 
a  county,  to  compel  them  to  collect  a  tax  and  satisfy  judgments  recovered  in  that  court  against 
the  county  on  coupon  railroad  bonds  issued  by  the  county  to  assist  the  railroad  company,  if 
such  mandamus  is  disobeyed  because  the  state  court  has  reversed  its  former  deciaions  and 
now  decides  the  bonds  issued  without  authority,  and  enjoins  the  collection  of  such  a  tax,  an 
attachment  for  contempt  will  issue  from  the  federal  court  United  States  v.  Supervisors  <^ 
Lee  Co.,  2  Biss.,  78. 

§  2268.  Resignation  by  oflicer  to  aToid  obedience  to  mandamus.—  Where  an  officer  has 
an  unrestricted  right  of  resignation,  such  resignation  is  not  contempt  of  court,  although 
given  to  avoid  obedience  to  a  writ  of  mandamus.  United  States  t>.  Justices  of  Lauderdale 
County,  10  Fed.  R,  461. 

§  2264.  Power  to  carry  into  effect  section  9  of  act  of  1866.—  This  court  has  power,  under 
the  acts  of  1789  and  1881,  empowering  it  to  punish  for  contempt,  to  carry  into  effect  section 

9  of  the  act  of  1866  (14  Stat,  at  L.,  102),  authorizing  the  supervisors  of  internal  revenue  to 
apply  to  it  for  an  attachment  against  parties  refusing  to  obey  a  summons  issued  under  section 
49  of  the  act  of  1868  (15  Stat,  at  L.,  144).    In  re  Meador,  1  Abb.,  817. 

g  2265.  Compelling  clerk  to  pay  to  marshal  money  wrongfully  withheld.—  A  court  of  the 
United  States  has  jurisdiction  by  act  of  congress,  March  2,  1881  (4  Stat,  at  L.,  487),  to  proceed 
by  summary  process  for  contempt  against  its  clerk  to  compel  him  to  pay  over  to  the  mar- 
shal money  due  to  him  and  wrongfully  withheld  by  the  clerk.  Such  process  is  in  the  nature 
of  a  criminal  proceeding.     In  re  Pitman,  1  Curt.,  189. 

g  22a6.  Compelling  deputy  marshal  to  pay  OTer  money— Besigaation.— A  deputy 
United  States  marshal  is  an  officer  of  the  federal  courts  and  subject  to  their  power  as  such, 
and  rafvy  be  compelled,  by  attachment  for  contempt,  to  pay  over  money  collected  by  him 
virtute  officii.  If  he  resigns  subsequently  to  the  collection  of  the  money,  and  neglects  to 
pay  it  over,  he  is  still  subject  to  the  same  summary  process.  The  Bark  Laurens,  Abb.  Adm., 
611. 
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XI.  Judicial  and  Political  Questions. 

[SeeSftM>-fi8,Mipra.] 

g  S907.  Fower  of  coart  as  to  political  questions.—  The  power  of  the  federal  courts  ex- 
tends only  to  rights  of  persons  and  property,  not  to  any  interference  with  political  questions. 
State  of  Georgia  v.  Stanton,  6  Wall.,  76. 

§  2268.  olaiing  to  territory  or  soTereignty.-*  A  circuit  court  of  the  United  States 

cannot  in  its  judicial  character  entertain  political  questions  of  a  diplomatic  nature,  or  settle 
claims  or  rights  as  to  territory  and  sovereignty,  but  is  bound,  so  far  as  its  own  functions  are 
concerned,  to  act  upon  the  ground  that  the  claims  of  the  United  States  are  correct.  Will- 
iams V.  Suffolk  Ins.  Ck>.,  3  Sumn.,  375. 

g  2260.  -> —  treasoki. —  Courts  have  no  policy  and  can  exercise  no  political  poweis.  They 
can  only  declare  the  law.  Nor  can  they  declare  judicially  that  levying  war  against  the 
United  States  ceases  to  be  treason  when  so  extensive  as  to  become  formidable.  Shortridge* 
V.  Macon,  Chase's  Dea,  140. 

§  2270.  National  lioandarlos. —  On  questions  of  disputed  boundary  between  two  nations 
each  court  is  bound  to  follow  the  contention  of  its  government  The  decision  of  national 
boundaries  is  a  political,  not  a  judicial,  question.    Garcia  v.  Lee,  12  Pet.,  516.    See  §§746-56. 

§  2271.  Although  when  individual  rights  depend  on  national  boundaries,  the  settlement  of 
such  boundaries  is  a  matter  for  the  political  department  of  government,  not  the  judicial,  and 
the  courts  will  accept  the  boundary  claimed  by  the  government  of  their  country,  yet  if  the 
g[overnment  expressly  leaves  the  decision  of  such  questions  to  the  courts*  they  are  competent, 
with  such  authority,  to  decide  the  question.    United  States  v*  Arredondo,  6  Pet,  711. 

§  2^72.  The  United  States  claimed  that  by  the  treaties  of  St.  Udefonso  in  1800,  and  of  Paris 
in  1803),  the  territory  between  the  Iberville  and  Perdido  rivers  was  ceded  to  them  by  Spain. 
Spain  denied  this.  In  a  suit  for  the  recovery  of  land  lying  in  that  territory  claimed  by  the 
plaintiff  under  a  errant  from  the  king  of  Spain  subsequent  to  those  treaties,  the  circuit  court 
of  the  United  States  dismissed  the  suit  On  its  being  brought  before  the  supreme  court  on 
writ  of  error,  it  was  held  that  in  a  controversy  between  two  nations  concerning  a  national 
boundary,  the  courts  of  each  nation  are  bound  to  follow  the  claim  of  its  own  government ; 
that  after  the  acts  of  sovereign  power  over  the  territory  in  dispute,  which  have  been  exercised 
by  the  government  of  the  United  States  under  its  claim,  to  maintain  any  other  claim  would 
not  bo  possible  for  the  courts  of  the  United  States,  and  tiie  judgment  of  the  court  below  dis- 
missing the  suit  was  affirmed.    Foster  v.  Neilson,  2  Pet,  290. 

^  2276.  When  a  dispute  exists  between  the  government  of  the  United  States  and  a  foreiga 
state  as  to  territorial  limits,  the  courts  of  the  United  States  are  bound  by  the  claims  of  their 
government,  and  cannot  decide  the  dispute  between  the  governments.  Williams  v*  Suffolk 
In&  Co.,  a  Sumn.,  278. 

g  2274.  If  the  executive  of  the  United  States  decides  against  a  claim  of  a  foreign  nation  to- 
exercise  sovereignty  over  territory  outside  the  United  States,  the  courts  of  the  United  States 
are  bound  to  follow  this  decision.    WiUiams  v.  Suffolk  Ins.  Co.,  18  Pet,  410. 

§227o.  Bocognition  of  new  sovereignty.— It  belongs  to  the  executive  department  of  the 
government  to  decide  whether  a  new  sovereignty  shall  be  recognized  by  it  or  not,  and  the 
courts  are  bound  by  its  decision.    Williams  v,  Suffolk  Ins.  Co.,  1  Law  Rep.,  158. 

§  2276.  The  defense  being  that  the  prisoners  were  authorized  to  act  as  privateers  by  the 
Confederate  States,  it  was  held  that  this  court  could  not  recognize  the  Confederate  States  as 
an  independent  government  until  it  had  been  so  recognized  by  the  legislative  and  executive 
departments.    United  States  v.  Baker,  5  Blatch.,  6. 

$  2277.  This  court  has  no  authority  to  recognize  a  body  of  revolutionists  as  a  government, 
unless  they  have  been  so  recognized  by  congress  or  the  executive.    The  Hornet,  2  Abb.,  85. 

§  2278.  It  is  for  the  executive,  not  the  judiciary,  to  recognize  the  existence  of  a  revolted 
colony  as  a  sovereign  state.  Kennett  v.  Chambers,  14  How.,  51;  Clark  v.  United  States,  3 
Wash.,  102;  Rose  v.  Himely,  4  Cr.,  271.  And  the  courts  of  the  United  States  must  consider 
the  ancient  status  as  continuing  until  some  recognition  of  the  change  is  made  by  the  govei-n- 
ment    Rose  v,  Himely,  4  Or.,  271. 

g  2279.  Tins  fact  of  peace  or  war.— The  courts  cannot  decide  whether  their  government  is 
at  peace  or  at  war  with  another  country.  The  government  decides  this,  and  the  courts  are 
bound  by  the  decision.  United  States  v.  12»  Packages,*  2  Am.  L.  Reg.  (N.  S.),  420;  United 
States  V.  100  Barrels  of  Cement,*  3  Am.  L.  Reg.  (N.  S.),  785. 

g  2280.  The  eonditions  of  war  or  peaee  are  of  purely  political  determination,  not  of  judi- 
ciaL    United  Stages  v.  1,500  Bales  of  Cotton,*  15  Int  Rev.  Rec,  187. 
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§  2281.  As  to  the  date  of  the  commeBceiiieiit  or  termlnatloii  of  a  war,  the  coarts  are  guided 
by  the  decision  of  the  political  department  of  the  government — as,  e.  g.,  when  the  Rebellion 
ended.     Phillips  v.  Hatch,  1  Dill.,  578. 

§  2282.  The  proclamations  of  intended  blockade  by  the  president,  viz.,  that  dated  April  19, 
1861,  embracing  the  states  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisi- 
ana and  Texas;  and  that  dated  April  27,  1861,  embracing  the  states  of  Virginia  and  North 
Carolina,  and  the  proclamations  declaring  the  war  closed,  viz.,  that  dated  April  2,  1866,  em- 
braciDg  the  states  of  Virginia,  North  Carolina,  South  Carolina,  Georgia.  Florida,  Mississippi, 
Tennessee,  Alabama,  Louisiana  and  Arkansas,  and  that  dated  August  20,  1666,  embracing 
Texas,  fix  the  dates  of  the  commencement  and  close  of  the  war  in  the  states  mentioned  in 
them.    The  Protector,  12  Wall.,  700. 

§  2288.  Reeognition  of  ciTll  war  between  foreign  eonntry  and  its  colonies.— The  goT- 
ernment  of  the  United  States  having  recognized  the  existence  of  a  civil  war  between  a  for- 
eign country  and  its  colonies,  but  remaining  neutral,  the  courts  of  the  Union  are  bound  to 
consider  as  lawful  those  acts  which  war  authorizes.    The  Divina  Pastora,  4  Wheat.,  62. 

§  2284.  Completion  of  conquest  of  Oallfomla.— The  political  department  of  the  govern- 
ment of  the  United  States  has  fixed  July  7,  1846,  as  the  date  upon  which  the  conquest  of 
California  was  completed,  and  the  judiciary  follows  the  political  department  in  this  respecL 
Hornsby  v.  United  States,  10  Wall,  280. 

§  2285.  Whether  territory  is  in  insurrection.— Whether  a  certain  portion  of  the  territory 
of  the  United  States  is  in  insurrection  or  not  is  a  question  which  the  courts  can  only  decide 
as  they  are  informed  by  the  executive ;  and  where  a  state  was  proclaimed  to  be  in  insurrec- 
tion, except  where  certain  conditions  existed,  it  was  held  that  the  court  could  not  determine, 
by  evidence  in  pais,  whether  any  particular  portion  was  in  such  a  stcUus  or  not.  United 
States  V.  129  Packages,*  11  Am.  L.  Reg.,  419. 

§  2286.  Confiscation  of  enemies*  property.—  The  property  of  a  nation  at  war  with  an- 
other cannot  be  confiscated  by  the  courts  without  a  law  passed  by  the  legislature.  This  is 
not  a  subject  for  judicial  determination.     United  States  v.  The  Schooner  Juanita,  Newb.,  858. 

§  2287.  The  question,  what  shall  be  done  with  property  of  an  enemy  found  in  the  country  of 
one  of  the  belligerents  at  the  beginning  of  a  war,  is  one  of  policy,  not  of  law.  The  govern- 
ment has  a  right  to  confiscate  it,  but  unless  it  has  done  so  by  act,  the  courts  have  no  power 
to  declare  it  confiscated.     Brown  v.  United  States,  8  Cr.,  128. 

§  2288.  Seizure  of  enemies'  property.—  This  court  has  no  jurisdiction  of  an  action  of 
trover  for  cotton  bought  by  the  defendant  of  United  States  officers,  who  had  seized  it  in 
Arkansas  during  the  war,  as  the  property  of  a  rebel  general  at  the  time  in  actual  service, 
although  the  legal  title  was  then  in  the  plaintiff,  who  was  then  in  no  wise  engaged  in  the 
rebellion.  This  on  the  general  principle  that  municipal  courts  cannot  inquire  into  the  pro- 
priety of  seizures  made  by  an  officer,  of  property  as  the  property  of  an  enemy.  Coolidge  tL 
Guthrie,  8  Am.  L.  Reg.  (N.  S.).  22;  1  Flip.,  97. 

§  2289.  Treaties. —  A  court  has  no  power  to  alter,  amend  or  add  to  a  treaty,  or  supply  a 
casus  omissus  in  it.    The  Amiable  Isabella,  6  Wheat,  71. 

g  2290.  The  federal  courts  have  no  power  to  go  behind  the  treaties  made  by  the  executive 
with  foreign  powers,  to  see  whether  the  treaties  were  correctly  made  and  whether  the  foreign 
power  which  purports  to  have  signed  the  treaty  had  in  fact  authority  so  to  do.  The  treaty  is 
part  of  the  supreme  law  of  the  land  and  will  so  be  administered  by  the  courts.  Doe  v.  Braden, 
16  How.,  6r>7. 

g  2291.  When  a  treaty  has  become  voidable  by  reason  of  one  of  the  parties  having  in- 
fringed its  provisions,  it  is  still  to  be  regarded  by  the  courts  as  the  law  of  the  land  until  the 
executive  authority  shall  declare  it  void.    Jones  v.  Walker,  2  Paine,  696. 

§  2292.  Public  land.— The  decisions  of  the  land  department  of  the  federal  government  are 
final  as  to  questions  v«rithin  its  jurisdiction.  Courts  will  not  interfere  with  its  proceedings  by 
mandamus  or  injunction  as  long  as  the  title  remains  in  the  United  States  and  the  matter  is 
before  the  department  for  decision ;  but  when  the  patent  has  issued  and  the  title  is  in  the  indi- 
vidual, and  the  question  is  one  of  private  right,  the  proper  courts  of  the  United  States  may 
inquire  whether,  according  to  the  laws  of  congress  relating  to  public  lands,  or  by  the  estab- 
lished rules  of  equity,  the  party  owning  the  land  holds  it  in  trust  or  absolutely.  Johnson  v. 
Towsley,  18  Wall..  87. 

§  2298.  When  the  United  States  has  released  all  its  interest  in  public  lands,  the  executive 
depaitaient  cannot  give  relief  to  one  claiming  the  land.  Application  must  be  made  to  the 
judiciary.     In  re  Vif  varenne,*  4  Op.  Att'y  Gen'l,  510. 

§  2294.  The  validity  of  the  grants  in  the  act  of  1824,  relating  to  the  Arredondo  grants,  as 
wpII  as  their  extent  and  boundaries,  are  by  that  act  intended  to  be  submitted  to  the  federal 
courts  as  judicial  questions.     Rights  of  Claimants,  etc.,*  6  Op.  Att'y  Qen'l,  110. 
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JUDICIAL  AND  POUTICAL  QUESTIONa  g§  2295-280e. 

§  2295.  Confirmation  of  titles  in  Orleans  Territory  under  act  of  March  8, 1807.— Courts 
of  jnstice  have  no  power  to  revise  what  congress,  or  commissioners  acting  by  its  authority, 
have  done  in  confirmation  of  the  titles  of  individuals  to  tracts  of  land  in  the  Orleans  Terri- 
tory under  the  act  of  March  8, 1807.    Lafayette  v.  Kenton,  18  How.,  197. 

§  229G.  Land  claims  under  former  government  where  new  territory  is  acquired.—  When 
territory  is  acquired  by  the  United  States,  by  cession  from  some  other  state,  the  federal  courts 
have  no  jurisdiction  to  decide  upon  conflicting  claims  as  to  land  in  this  territory,  if  such 
claims  existed  under  the  former  government  of  the  territory  and  are  imperfect  in  law.  This 
decision  belongs  to  the  legislative  department.    Maguire  v,  Tyler,  8  Wall.,  661. 

§  2297.  Whether  a  statols  dnly  organised  and  capable  of  enacting  a  statute.—  A  statute 
of  the  state  of  Michigan  incorporated  a  young  men^s  society,  under  deed  from  which  the 
plaintiff  in  a  suit  in  a  state  court  of  Michigan  claimed  land.  It  was  objected  that  the  legisla- 
ture of  Michigan  was  not  authorized  to  enact  statutes  at  that  time,  because  the  territorial 
government  of  Michigan,  under  a  statute  of  congress,  was  still  in  force.  The  decision  of  the 
state  court  was  for  the  validity  of  the  state  statute.  Under  the  twenty-first  section  of  the 
judiciary  act,  a  writ  of  error  issued  to  bring  the  case  from  the  supreme  court  of  Michigan  to 
the  supreme  court  of  the  United  States,  on  the  ground  that  the  decision  was  against  the  valid- 
ity of  a  United  States  statute.  It  was  held  by  the  supreme  court  that  the  question  whether 
a  state  is  duly  organized  and  a  political  member  of  the  United  States,  and  capable  of  enact- 
ing statutes,  is  a  political  question,  not  a  judicial  one,  and  that  the  only  inquiry  possible  in 
the  federal  court  in  regard  to  a  state  statute  is  whether  its  subject-matter  is  repugnant  to  a 
United  States  statute.    Scott  v.  Jones,  5  How.,  876  (Appeals,  g§  1169-74). 

§  2298.  Whether  a  state  constitution  has  been  adopted  by  coercion  of  congress.— Where 
congress  authorized  a  state  to  frame  a  new  constitution,  and  she  elected  to  proceed  within  the 
scope  of  the  authority  conferred,  and  the  result  was  submitted  to  congress  as  a  voluntary  and 
valid  offering,  and  was  so  received  and  recognized  by  that  body,  it  cannot  be  set  up  that  the 
constitution  was  adopted  by  the  coercion  of  congress ;  as  the  case  is  one  in  which  the  judicial 
is  bound  to  follow  the  action  of  the  political  department  of  the  government,  and  is  concluded 
by  it.    White  v.  Hart,  18  Wall.,  646. 

§2299.  Bight  of  state  to  legislate  oyer  a  people  claiming  to  be  independent— A  bill 
brought  to  restrain  a  state  from  the  forcible  exercise  of  legislative  power  over  a  neighboring 
people  asserting  their  independence,  their  right  to  which  the  state  denies,  is  not  a  proper  sub- 
ject for  judicial  action.  It  belongs  to  the  legislative  department  of  government.  Cherokee 
Nation  v.  State  of  Georgia,  5  Pet,  20. 

§  2800.  Construing  a  statute  beldngs  to  the  courts,  not  to  congress.  Therefore  when  con* 
grress  gives  a  construction  to  a  statute  it  can  only  operate  in  futuro.  Home  Ins.  Co.  v.  Stock- 
dale,*  16  Int.  Bev.  Bee,  80. 

§  2801.  Whether  a  statute  has  been  repealed. — When  a  claim  in  a  suit  is  supported  by  the 
enactment  of  a  statute  which  the  party  asserting  the  claim  alleges  to  have  repealed  a  prior 
statute,  the  question  whether  it  has  so  repealed  it  is  a  judicial  one,  for  the  court.  United 
States  V,  Claflin,  7  Otto,  549. 

§  2802.  Whether  a  law  appearing  in  the  printed  statutes  is  yalid  and  properly  passed.— 
The  question  whether  a  law  which  is  printed  in  the  authorized  volume  of  statutes  of  a  state, 
and  is  prima  facie  a  law  —  is  in  reality  a  valid  law,  and  properly  passed  by  the  legislature  of 
the  state — is  a  judicial  question  proper  for  courts,  and  there  can  be  no  estoppel  upon  a  party 
to  prevent  his  attacking  the  validity  of  such  a  law.  Town  of  South  Ottawa  v,  Perkins,  4 
Otto,  267  (BONDS,  §§  1858-60). 

g  2808.  The  principles  of  retaliation  or  reciprocity  are  principles  of  policy,  not  rules  of 
judicial  action.    The  Nereide,  9  Cr.,  422. 

g  2804.  Whether  tolls  are  reasonable.-  Although  it  may  be  a  judicial  function  to  de- 
termine what  are  reasonable  tolls  on  a  bridge,  yet  when  that  question  must  be  resolved  by 
determining  what  return  the  corporation  building  the  bridge  shall  receive  on  its  investment, 
and  there  is  no  precedent  or  usage,  the  power  approaches  so  nearly  an  arbitrary  discretion  as 
to  lie  upon  the  very  confines  of  judicial  power.  Canada  Southern  B*y  Co.  v.  International 
Bridge  Co.,  8  Fed.  B.,  194  (COBP.,  g§  1292-95). 

g  2805.  Whether  a  search  or  seizure  is  reasonable.—  The  question  whether  a  seizure  of 
property  or  a  search  for  property  is  reasonable  or  not  is  a  judicial,  not  a  legislative,  question. 
Mason  v.  Bollins,  2  Biss.,  102. 

§2806.  Public  rights  susceptible  of  Judicial  cognizance.— While  congress  cannot  with- 
draw from  the  judicial  cognizance  any  matter  which  from  its  nature  is  the  subject  of  a  suit  at 
law  or  equity  or  admiralty,  nor  bring  before  the  courts  a  matter  not  subject  to  judicial  determi- 
nation., yet  some  public  rights,  susceptible  of  judicial  cognizance,  may  or  may  not  be  given 
by  congress  to  the  courts  to  decide ;  6.  ^.,  equitable  claims  to  land  by  the  inhabitants  of  ceded 
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territories.    Murray  v.  Hoboken  Land  and  Improvement  Co.,  18  How.,  384  (Costra^ctb, 
§§  676-89). 

§  2807.  Whether  proclamation  of  pardon  extends  to  foreigners.—  Whether  the  president's 
proclamation  of  pardon  to  those  who  engaged  in  the  war  of  the  rel>ellion  ouglit  not  in  eqnity 
to  be  extended  to  foreigners  who  have  given  aid  and  comfort  to  the  enemies  of  the  United 
States  is  a  question  for  the  legislative,  not  the  judicial,  department  of  the  governments  Young 
V.  United  States,  7  Otto,  6a 

§  2808.  Import  duty  contrary  to  treaty.—  When  congress  levies  a  duty  upon  imports, 
whicli  an  existing  commercial  treaty  declares  shall  not  be  levied,  a  federal  court  adopts  the 
act  of  congress  for  its  rule  of  decision.    Taylor  v.  Morton,  2  Curt.,  454. 

§2809.  Confinement  of  alien  enemies.— The  president  of  the  United  States  has  au- 
thority to  issue  orders  for  the  confinement  of  alien  enemies,  and  the  marshal  may  execute 
these  orders  without  the  interposition  of  any  court  of  law.  Lockington  v.  Smith,  Pet.  C.  C, 
407. 

§2810.  Deciding  between  interests  of  navigation  and  transportation.— The  power  of 
deciding  between  the  interests  of  river  navigation  and  of  transportation  across  navigable 
rivers  is  a  legislative  and  not  a  judicial  power.  Silliman  v,  Hudson  River  Bridge  Co.,  4 
Blatch.,  412. 

§  2811.  Prize  In  neutral  territory. —  When  one  of  two  belligerents  makes  a  prize  of  a  ves- 
sel of  the  other  in  neutral  territory,  the  proper  department  to  inquire  into  this  oflfense  is  the 
executive,  not  the  judiciary.    Moxon  v.  The  Fanny,  2  Pet.  Adm.,  827. 

§  2812.  Warrant  against  property  of  collector  to  recover  revenne.— The  summary  pro- 
ceedings under  act  of  congress.  May  15,  1820,  to  recover  revenue  from  a  collector  in  default 
by  warrant  against  his  property,  is  not  an  exercise  of  the  judicial  power  of  the  United  States, 
and  therefore  does  not  belong  exclusively  to  the  courts  of  the  United  States,  but  the  warrant 
may  be  issued  by  the  treasury  department.  Murray  v,  Hoboken  Land  and  Improvement 
Co.,  18  How.,  275  (CtoNTRACTS,  §§  676-89). 

§  2818.  The  issue  of  a  treasury  warrant  against  the  estate  of  a  defaulting  United  States 
official  is  commented  on,  and  the  question  of  its  lawfulness  certified  to  the  supreme  court  by 
the  circuit  court,  in  United  States  v.  Taylor,  8  McL.,  541. 

§  2814.  Where  ofllcer  has  been  wrongly  credited  with  a  certain  sum.—  If  an  officer  of  the 
United  States  has  been  credited  with  a  certain  sum  the  account  cannot  be  opened  by  the  next 
head  of  the  department,  and  the  credit  charged  against  such  officer;  if  wrongly  credited,  re- 
course must  be  had  to  the  courts.    Chase  v.  United  States,*Dev.,  80. 

§  2815.  Case  against  the  United  States  not  within  the  Jurisdiction  of  the  eoart  of 
claims.— When  a  case  against  the  United  States  is  of  such  a  nature  that  it  does  not  come 
within  the  jurisdiction  of  the  court  of  claims,  it  is  not  for  the  judicial  department  of  the  gov- 
ernment to  determine  whether  the  case  has  an  equitable  foundation.  The  application  aboold 
be  made  to  congress.    Grant  v.  United  States,  7  Wall.,  881. 

§  2818.  Sarrender  of  soldier  to  the  civil  authorities  of  a  state.— While  the  military  is 
subordinate  to  the  civil  arm  of  our  government,  yet,  when  the  surrender  of  a  soldier  to  the 
civil  authorities  of  a  state  is  demanded,  by  a  private  individual,  of  the  president  of  the  United 
States,  the  president  is  not  bound  by  law  to  deliver  him,  but  will  do  so  on  a  proper  applica- 
tion by  the  governor  of  the  state,  after  the  manner  of  an  application  for  the  surrender  of 
fugitives  from  justice.    In  re  Military  Officers,*  2  Op.  Att'y  Gen'l,  10. 

§  2817.  Promise  of  government  not  to  prosecute- Communications  between  tlie  court 
and  the  executive. —  On  a  motion  for  stay  of  judgment  on  the  ground  that  the  government 
had  promised  not  to  prosecute,  the  district  attorney  having  informed  the  court  previously 
that  he  had  l)een  directed  to  proceed,  the  court  held  that  it  could  have  no  communications 
with  the  executive  department  except  through  the  district  attorney,  and  that  it  was  solely 
for  the  executive  department  to  redeem  its  pledges.  United  States  v.  Blaisdell,  8  Ben«,  18& 
See  Cbiubs,  g§  8028,  8058. 

§  281S.  The  Jnrisdlction  in  cases  of  treason  given  by  act  of  the  legislature  in  Maryland, 
18th  April,  1778,  to  the  courts  of  common  pleas  of  19 ew  Jersey,  which  are  courts  of  general 
jurisdiction,  is  general,  and  this  makes  it  unnecessary  that  a  judgment  should  show  jurisdic- 
tion on  the  face  of  the  record.    Kemp  r.  Kennedy,  Pet.  C.  C,  86. 

§  2819.  Executive  acts  under  due  authority  of  law  cannot  be  reviewed  or  drawn  in  ques- 
tion by  the  judiciary,  but  if  an  executive  officer,  by  an  unauthorised  act,  injures  an  individ- 
ual, there  is  an  action  at  law.    Astrom  v,  Hammond,  8  McL.,  110. 

S  tf 820. departmental  construction.—  Acts  of  the  executive  department  of  govern- 
ment are  not  subject  to  review  by  the  judiciary.  When  the  treasury  department  lias  for 
many  years  given  a  construction  to  the  laws  under  which  it  acts,  it  is  questionable  whether 
the  judicial  power  can  or  should  interfere.    United  States  v.  Lytle,  5  Molh,  17. 
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§2821.  President  eannot  be  controlled  by  tbe  eonrts.— A  federal  ooart  cannot  control 
the  president  of  the  United  States  in  the  exercise  of  his  ezeoutiTe  discretion.  Wilson  v. 
Izard,  1  Paine,  70. 

§  2822.  The  president  of  the  United  States  cannot  be  restrained  by  injunction  from  carry- 
ing into  effect  an  act  which  is  alleged  to  be  unoonstitutionaL  Mississippi  v,  Johnson,  4  WalL, 
475. 

§  2328. money  held  by  goyernment  as  stakeholder.—  No  court  can  prevent  the  ezeo- 

titive  of  the  United  States  from  tieie  execution  of  a  constitutional  law;  but  where  the  question 
is  the  payment  of  a  fund  of  money  which  the  government  holds  as  a  mere  stakeholder,  and 
a  case  to  settle  the  conflicting  claims,  much  convenience  wiU  result  if  the  executive  depart- 
ment waits  till  the  court  has  decided  to  whom  the  money  belongs.  In  re  Cathcart/  1  Op. 
Att'y  Gen'l,  681. 

§  2824.  Aceonnt  of  marshal  for  snpport  of  slaves  taken  fl*om  eondemned  slave  skip.— 
There  is  no  law  which  obliges  the  president  of  the  United  States  to  pass  an  account  of  a  mar^ 
shal  for  the  support  of  slaves  taken  from  a  condemned  slave  ship,  if  he  considers  the  account 
unjust,  although  a  circuit  court  of  the  United  States  lias  decided  the  daim  is  valid.  In  re 
United  States  Marshal,*  1  Op.  Atf  y  Gen'l,  635. 

§  2825.  Interference  by  one  department  with  a  ease  already  in  tke  Jnrlsdietlon  of  an* 
other. —  The  government  of  the  United  States  is  divided  into  several  departments.  When 
one  department  has  lawfully  taken  jurisdiction  of  a  particular  case,  as  ior  instance  a  claim 
of  prize  in  a  district  court,  another  department  will  not  interfere  with  the  case.  In  re  Capt- 
ures on  the  Rio  Grande,*  11  Op.  Att*y  Gen'l,  117. 

§  2828.  Bonding  of  eondemned  vessel.—  Where  a  district  court  of  the  United  States,  in  ad- 
miralty, has  bonded  a  condemned  vessel,  and  allowed  her  to  go,  the  president  cannot  inter- 
fere with  this  action.    In  re  The  Meteor,*  13  Op.  Att'y  Gen'l,  2. 

§  2827.  Power  of  Jadiclary  to  forbid  a  public  work.— When  a  public  work  has  been  be- 
gun  by  congress  in  a  certain  manner,  as  under  the  appropriations  for  rivers  and  harbors,  and 
is  being  carried  out,  the  judiciary  has  no  power  to  forbid  the  work.  Wisconsin  v,  Duluth,  6 
Otto,  887  (Const.,  §§  1218-14). 

g  2828.  The  decision  of  the  secretary  of  the  treasury  is  not  a  judicial  decision.  If  his  de- 
cision is  executive,  it  concludes  the  department.  If  merely  ministerial,  it  does  not.  Beatty  v. 
United  States,*  Dev.,  240. 

§  2828.  The  action  of  the  postmaster-general,  in  making  extra  allowance  to  postmasters 
under  act  of  congress  of  June  22,  1854,  is  not  subject  to  review  by  a  federal  court.  United 
States  V.  Davia,  Deady,  296. 

§  2880.  Where  congress  has  settled  a  claim  against  the  government.—  If  congress  has 
acted  upon  a  claim  for  an  allowance  against  the  United  States,  and  the  sum  designated  is  paid, 
no  further  allowance  can  be  made  by  the  judiciary.    United  States  v,  Williams,  4  McL.,  WK 

g  2881.  When  congress  has  acted  on  a  claim  against  the  United  States  and  has  made  an 
allowance^  a  court  of  justice  cannot  enlarge  that  allowance^  or  revise  the  action  of  congress  in 
any  way.    Tieman  t;.  Woodruff,  5  McL.,  184. 

XIL  Lex  Fobi  Ain>,  Bemedies. 

[See  Oohtbaoib,  V,  0.] 

§2882.  When  state  laws  govern  In  federal  eonrt— Although  the  United  States  courts 
apply  the  rules  of  law  of  the  state  in  which  they  are  sitting  when  the  controversy  is  between 
citizens  of  that  state,  or  relates  to  land  situated  in  that  state  which  is  governed  by  the  lese  rti 
siUB,  yet  there  are  limitations  to  this  rule,  and  when  the  controversy  affects  citiaens  of  other 
states,  and  arises  in  no  way  from  local  regulations,  e.  g,,  foreign  commercial  contracts,  the 
state  laws  will  not  be  the  exclusive  guides.  Thus,  where  a  debtor,  resident  in  Rljode  Island, 
who  had  secured  a  discharge  in  insolvency  in  that  state,  was  sued  by  an  inhabitant  of  Ba- 
tavia  on  a  bill  of  exchange  payable  in  Amsterdam,  drawn  by  the  defendant's  agent  in 
Batavia  on  a  firm  in  Amsterdam,  and  there  protested  for  non-acceptance,  it  was  held  that  the 
discharge  in  insolvency  did  not  bar  the  action.    Van  Reimsdyk  v.  Kane,  1  Qalh,  871. 

§  288i8.  Although  state  laws,  so  far  as  they  are  rules  of  property,  will  be  respected  in  the 
federal  courts,  yet  when  they  are  only  rules  of  practice,  s.  9.,  when  they  settle  what  a  judg- 
ment is  and  the  legal  effect  of  a  judgment,  these  laws  are  not  local  in  character  and  will  not 
be  binding  upon  the  federal  courts.    Gibson  v.  Chew,«16  Pet.,  815. 

§2884.  Commercial  and  maritime  questions.— The  federal  courts,  sitting  as  courts  of 
admiralty,  and  in  questions  commercial  and  maritime,  are  not  governed  by  the  laws  of  par- 
ticular states,  but  by  the  general  principles  and  doctrines  of  the  law  merchant.  Mutual 
Safety  Ina  Oa  v.  Cargo  of  Brig  Qeorge,  01c. ,  101. 

819 


gg  2885-2851.  COURTS. 

§  2885.  Bights  created  by  state  laws.—  Although  state  legislatures  cannot  prescribe  the 
forms  and  modes  of  procedure  in  courts  of  the  United  States»  yet  when  they  create  rights 
and  prescribe  a  remedy  which  is  substantially  the  same  as  a  form  of  remedy  existing  in  the 
proceedings  of  the  federal  courts,  e.  gr.,  a  bill  in  equity  for  the  cancellation  of  a  deed,  such 
right  may  be  enforced  in  the  federal  courts.     Clark  v.  Smith,  13  Pet.,  203. 

§  2886.  When  federal  conrts  follow  state  decisions.—  On  questions  of  the  construction 
of  state  statutes  or  questions  relating  to  land  titles,  the  federal  courts  are  bound  to  follow  the 
state  decisions,  but  on  questions  of  commercial  law  they  are  not  bound  by  the  state  decisions. 
Therefore,  where  suit  was  brought  in  Pennsylvania  in  the  United  States  circuit  court  on 
coupons  payable  to  bearer,  and  attached  to  railroad  bonds,  on  appeal  to  the  supreme  court 
the  court  held  them  negotiable,  although  the  supreme  court  of  the  state  had  held  the  opposite. 
Mercer  County  v.  Racket,  1  Wall.,  96  (Bonds,  §§  1409-18). 

§  2887.  The  question  whether  or  not  a  certificate  of  deposit  is  a  negotiable  promissory  note 
is  not  to  be  decided  in  the  federal  court  by  any  decision  of  state  courts.  It  is  a  principle  of 
the  common  or  mercantile  law  and  should  be  decided  by  the  federal  court  in  accordance 
with  that  law.    Austen  v.  Miller,  5  McL.,  157  (Banks,  §§  261-62). 

§  2888.  Title  to  laod  can  be  acquired  and  lost  only  in  the  manner  prescribed  by  the  law  of 
the  place  where  such  land  is  situated.  United  States  v,  Crosby,  7  Cr.,  115;  Kerr  v.  Moon,  9 
Wheat.,  570. 

§  2889.  Personal  property.^  The  right  to  personal  property  may  be  regulated  by  the  law 
of  the  domicile,  but  the  right  of  action  must  be  regulated  by  the  law  of  the  court  where  the 
action  is  brought.    Blane  v,  Drummond,  1  Marsh.,  67. 

%  2840.  The  title  to  personal  property  and  all  rights  relating  to  it  are  gOTemed  by  the  dom- 
icile of  the  owner,  but  the  right  to  sue  for  it,  being  dependent  upon  the  forms  of  action  of 
various  states,  is  governed  by  the  lex  fori.    Ibid, 

§  2341.  The  laws  of  the  state  where  personal  property  of  a  deceased  person  is  situated 
govern  the  administration  of  the  estate  in  that  state.    Smith  v.  Union  Bank,  5  Pet.,  537. 

§  2842.  The  lien  of  Jadgments.—  As  the  process,  both  mesne  and  final,  in  the  district  and 
circuit  courts  of  the  United  States,  is  conformed  to  those  of  the  different  states  in  which 
they  have  jurisdiction,  the  lien  of  judgments  on  property  within  the  limits  of  the  jurisdic- 
tion depends  also  upon  the  state  law,  where  congress  has  not  legislated  on  the  subject.  Will- 
iams  v.  Benedict,  8  How.,  111. 

g  2848.  The  proper  action  npon  an  instrument  having  a  scrawl  for  a  seal.—  On  a  ques- 
tion whether  an  instrument  purporting  to  be  a  sealed  instrument,  but  having  only  a  scrawl 
of  ink  for  a  seal,  should  be  sued  upon  as  a  sealed  instrument,  or  in  assumpsit,  the  law  of  the 
place  where  suit  is  brought  will  govern.  In  New  York  such  an  instrument  is  not  under  seal 
Le  Roy  v.  Beard,  8  How.,  464  (  Agency,  g§  474-78). 

g  2844^  Bate  of  interest—-  When  interest  is  given  as  damages,  and  not  under  a  contract, 
the  law  of  the  forum  will  regulate  the  rate.    Ooddard  v.  Foster,  17  Wall.,  148. 

g  2845.  Limitation. —  The  statute  of  limitations  is  a  part  of  the  law  of  the  remedy,  and  is 
governed  by  the  lex  fori. —  the  law  of  the  court  where  the  right  is  sought  to  be  isn  forced. 
M*£lmoyle  v,  Cohen,  18  Pet.,  827;  Townsend  v,  Jemison,  9  How.,  418;  McClung  v.  Rillimow, 
8  Pet.  376. 

g  2846.  A.  was  surety  on  an  administrator's  bond  in  Maryland.  Suits  on  such  bonds  are 
barred  in  twelve  years  by  Maryland  statutes.  Before  that  time  A.  removed  to  Indiana,  where 
no  such  limit  exists.  On  suit  brought  in  the  circuit  court  of  the  United  States  in  the  district 
of  Indiana  after  the  twelve  years  had  elapsed,  it  was  held  that  the  suit  was  barred.  Mary- 
land V,  Todd,  1  Biss.,  70. 

g  2847.  A  statute  of  limitations  of  a  state  is  binding  upon  the  federal  courts  sitting  in  that 
state.     Bank  of  Alabama  v.  Dal  ton,  9  How.,  527. 

g  234S.  A  state  statute  limiting  the  time  within  which  execution  can  issue  on  a  judgment 
is  a  statute  of  limitations  and  not  a  mere  rule  of  procedure.  It  is  therefore  binding  upon  the 
federal  courts  sitting  in  that  state.     Ross  r.  Duval,  13  Pet.,  60. 

g  2849.  Lex  fori.—  Whatever  relates  to  the  remedy  and  is  a  part  of  the  procedure  in  a  case 
is  governed  by  the  law  of  the  forum ;  but  whatever  affects  the  substance  of  an  obligation  or 
the  rights  of  parties  as  growing  out  of  the  contract  itself  is  governed  by  the  law  of  the  con- 
tract.   Pritchard  v.  Norton,  16  Otto,  130  (Contracts,  §§  1181-87). 

§  2350.  The  nature,  validity  and  construction  of  a  contract  are  governed  by  the  hx  lod 
contractus;  the  form  of  action,  the  course  of  judicial  proceedings,  the  limitations  of  time 
for  bringing  the  action,  are  governed  by  the  lex  fori,  Nicolls  v,  Rodgers,  2  Paine,  438;  Wil- 
cox V.  Hunt,  13  Pet.,  879;  Bank  of  United  States  v.  t)onnally,  8  Pet.,  373. 

g  2851.  When  suit  is  brought  in  the  circuit  court  on  a  contract  made  in  another  state, 
although  the  rights  of  the  parties  are  determined  by  the  law  of  the  foreign  state,  yet  the  law 
of  the  remedy  (and  the  statute  of  limitations  is  part  of  that  law)  is  regulated  by  the  lex 
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fori,—  the  law  of  the  state  in  which  the  suit  is  broaght.  Le  Q07  r.  Crowninshield,  3  MasoD, 
161. 

§  2852.  When  an  action  is  brought  on  a  promissory  note  made  and  payable  in  one  state  and 
judgment  is  obtained  in  another,  all  processes  used  to  enforce  the  judgment  will  be  governed 
by  the  law  of  the  state  in  which  the  judgment  is  obtained,  as  being  part  of  the  remedy  only, 
and  as  such  being  governed  by  the  lex  fori;  but  the  rights  of  the  parties  under  t<ie  contract 
are  settled  by  the  law  of  the  state  where  it  was  made.    Mathuson  v,  Crawford,  4  McL.,  541. 

§  2853.  The  Ux  loci  contractus  controls  the  rights  of  the  parties  to  a  contract,  but  not  the 
mode  of  enforcing  the  remedy,  unless  it  is  exprestsly  so  stipulated  in  the  contract.  Smith  .v. 
At  wood,  8  McL.,  545. 

S$  28o4.  Constitatlonallty  of  law  affecting  remedies.—  A  law  affecting  remedies  is  not 
unconstitutional  if  it  does  not  affect  rights  existing  before  its  passage.  Sampeyreac  v.  United 
States,  7  Pet.,  222. 

g  2855.  Due  process  of  law. — The  provision  of  the  constitution  that  no  person  shall  be  de- 
prived of  property  without  due  process  of  law  will  be  enforced  when  cases  are  brought  before 
the  courts  involving  such  principles.    United  States  v.  Lee,  16  Otto,  218. 

§  2838.  Foreign  insolTeiit  law  affecting  remedy  only.—  The  insolvent  act  of  New  York, 
as  it  does  not  pretend  to  impair  the  obligation  of  the  contracts  which  exist  against  the  debtor, 
but  only  to  free  his  person  and  effects  from  process  of  law  based  on  those  contracts,  is  part 
of  the  law  of  remedy,  and  therefore  will  not  be  applied  to  a  suit  on  those  contracts  brought 
in  the  circuit  court  of  the  United  States  in  the  state  of  Massachusetts.  Titus  v.  Hobart,  6 
Mason,  879. 

§  2857.  Bemoval  of  cause  froim  one  county  to  another.—  When  a  case  is  removed  from  one 
county  of  the  District  of  Columbia  to  another,  the  modes  of  procedure  of  the  court  to  which 
the  case  is  removed  will  govern,  while  the  cause  of  action  and  the  defenses  will  be  governed 
by  the  law  of  the  county  where  the  cause  of  action  arises.  Alexandria  Canal  Ca  v.  Swann, 
5  How.,  87  (Arbitration,  §§  4-9). 

§  285S.  Freedom  gained  in  Maryland  recognized  in  Alexandria.— The  circuit  court  of  the 
United  States  in  Alexandria  will  recognize  the  right  of  freedom  gained  by  a  slave  in  the  state 
of  Maryland.    Delilah  v,  Jacobs,  4  Cr.  C.  C,  238. 

See  the  cross-references  at  the  beginning  of  the  subject. 

Jurisdiction  of  the  Admiralty,  see  Maritime  Law;  in  Patent  Cases,  see  Patents;  in  Prise 
Cases,  see  War. 

Removal  from  State  Courts,  and  from  one  Federal  Court  to  another,  see  Crimbs,  XXXIII; 
Practice. 

Cases  Certified,  see  Practice. 

Judgments  and  Executions,  questions  of  Practice  and  Pleading,  Process,  and  the  various 
Writs  used  in  Courts,  will  be  found  under  the  heads  Judoments  and  Executions,  Practice, 
Pleading,  and  Writs,  respectively,  the  last  head  comprising  Attachment  and  Garnish- 
ment, Habeas  Corpus,  Mandamus,  Quo  Warranto,  Summons  and  Subpoenas  in  Equitt, 
Notice  by  Publication,  etc. 

As  to  execution  of  State  Laws  in  Federal  Courts,  see  Bonds;  Constitution  and  Laws, 
XIII,  7;  PRAcncB. 


COVENANT,  ACTION  OF. 
See  Actions,  IX 


COVENANTS. 

See  C0NTRAOT8 ;  Conveyances.    Actions  on  Contracts  for  Sale  of  Dud,  Vendor  and  Vendee* 

see  Land. 


COVERTURE. 

See  Domestic  Relations. 
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OEEDIBILITT  OF  WITNESSES. 
SeeEviDKKCB. 


CREDITORS. 
See  Debtob  and  Cbsditqb, 


CREDITORS'  BILL 
See  Equiit. 
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Ann.,  1186.    Courte,  §  502. 
Wells  y.  Gumey,    8   Barn.    Sc  Cress.,    769. 

Courte,  §  1627. 
Westcott  y.  Fargo,  61  N.  Y.,  542.    Courte, 
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852.    Courte,  §908. 
Wickliflfey.  O wings,  17  How.,  47.    Courte, 

§915. 
Wickliffe  y.  The  Stete,  19  Conn.,  477.  Courte, 
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ABAinX}NED  OR  CAPTURED  PROPERTY  ACT.     See  Captured  and  Abandoned  Prop- 
erty; Citizenship^  1,  h;  Court  of  Claims,  2. 

ABATEMENT.    See  Pleading. 

AOCOMMODATION  INDORSER.    See  Assignees  and  Indorsees,  2. 

AGOOUNT.    See  Assignees  and  Indorsees;  Executors  and  Administrators;  Jurisdiction,  4,  e; 
Lis  Pendens;  Patents  and  Copyi*ights;  Probate  Courts, 
none  against  the  executive  agents  of  the  government.    Ck>urtB,  §  698. 

ACXX)X7NT,  IN  BAR.    See  Amount. 

ACCOUNTS  WITH  OFFICERS.    See  Judieial  and  Political  Questions. 

ACKNOWLEDGMENTS. 

clerks  of  courts  in  Kentucky  may  take.    Courts,  §  100. 

ACTIONS.    See  Insolvency;  Louisiana;  Mandamus;  Service;  Suit. 
local  and  transitory,  history  of.    Courts,  §  1695. 

ACTIONS  IN  REM.    See  Proceedings  in  Bern. 

ADJOURNMENTa 

right  of,  common  to  courts.    Courts,  §§  46,  60l 

ADMINISTRATORS.    See  Citizenship,  1,  h;  Executors  and  Administrators;  Judicial  Sales; 
Jurisdiction,  4,  b,  e. 

ADMIRALTY.    See  Jurisdiction,  4,  d;  Shipping  and  Admiralty. 

ADMISSIONS.    See  BiUs  and  Notes;  Evidence;  JurisdictUm,  1,  t 

ADVERSE  POSSESSION. 

none  by  one  not  claiming  title,  though  he  occupies.    Courts,  §  474. 

AGENCY.    See  Citizenship,  1,  g;  Contempt  of  Court,  1 ;  Corporations;  Jurisdiction,  8;  Lou- 
isiana; Service. 

AIDER  BY  PLEA.    See  Citizenship,  8,  e. 

AIDER  BY  VERDICT.    See  Citizenship,  8,  e. 

ALABAMA.    See  District  Courts. 

ALEXANDRIA.    See  Orphant^  Courts;  Lex  Fori  and  Bemedies. 

ALIEN  ENEMIES,  CONFINEMENT  OF.    See  Judicial  and  Pdlitical  Questions,  2. 

ALIENa    See  Citizenship,  1,  b,  c:  2,  8;  Court  of  Claims,  1;  Jurisdiction  of  the  District 
Court,  a;  Naturalization;  Patents  and  Copyrights, 
if  a  citizen  be  joined  with,  as  plaintiffs,  he  may  be  dropped,  and  the  cause  proceed. 

Courts,  Sf  852,  809. 
suit  by  resident  parties  on  executor*s  bond  in  interest  of  non-resident  alien  sustained. 

Courts,  §  942. 
declaring  intent  to  become  citizen  does  not  divest  alienage.    Courts,  §  1820. 
actions  Mtween,  no  jurisdiction  of;  so  when  maker  and  payee  are,  assignee  cannot  sue. 

Courts,  §  1253. 
may  be  plaintiffs  or  defendants,  in  federal  courts.    Courts,  §g  1806,  1310. 
plea  in  abatement  that  all  the  defendants  not  citizens,  bad  for  uncertainty.    Courts, 
§  1809. 
not  that  plaintiff  an  alien ;  foreign  state  must  be  stated.    Courts,  g  1811. 
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ALIENS  —  continued. 

when  action  by  or  against,  sustained,  see  mupra, 

mast  be  between  alien  and  citizen  of  a  state,  not  of  the  United  States  alone. 

Ck>urts,  §g  1810,  1812-16. 
joinder  of  alien  defendant,  when  an  alien  is  plaintiff,  good,  when.    Courts,  g  1818. 
suits  for  use  of  alien.    Courts,  g  1819. 
that  alien  stockholder  of  defendant  corporation  is  a  defendant^  in  suit  by  alien, 

ioimacerial.    Courts,  g  1820. 
action  by  resident  alien,  holding  land.    Courts,  g§  1838-34. 
injunction  against  county,  to  restrain  bonds.    Courts,  g  1835. 
foreign  sovereign  may  sue;   suit  not  abated  by  change  of   sovereign.    Courts, 
§.^  1826-27. 

when  not ;  suit  between  aliens.    Courts,  S  1812. 

claim  of  alien  based  on  fraud  on  revenue  laws,  when.    Courts,  g  1823. 
averments;  citizenship  must  be  averred,  when;  plea  that  both  parties  aliens,  good; 
must  be  explicit    Courts,  §g  1814,  181&-17. 

AlilMONT.    See  Citizenship,  1,  g;  Divorce. 

ALLEGATIONS,    See  Aliens;  Amount;  Citizenship,  8 ;  Jurisdietion  of  the  Circuit  Court,  3,  e; 
Heading, 

AMBASSADORS.    See  Jurisdiction  of  the  Supreme  Court,  1. 

AMENDMENTS.    See  Citizenship,  8,  c,  d ;  Voluntary  Appearance. 

to  show  jurisdictional  value,  not  compelled  by  maruiamus.    Courts,  g  108. 

may  be  made  without  notice.    Courts,  g  542. 

of  pleadings  in  court  of  claims.    Courts,  gg  1340,  1353-^8. 

AMNESTY.    See  Judicial  Power. 

AMOUNT  (Foe  Purposes  op  Jurisdiction).    See  Amendments;  District  of  Columbia,  b; 
Divorce;  National  Banks,  c. 
the  sum  or  value  is  a  jurisdictional  fact  alwavs  to  be  alleged  and  proved ;  when  may  be 

shown  only  in  evidence.    Courts,  §§  1668,  1668-70. 
in  ejectment  the  **  matter  in  dispute^  is  the  land,  not  the  damages.    Courts,  g§  1665, 

1670. 
that  stated  in  the  declaration  determines,  though  it  appear  less  on  the  trial.    Conrts, 

§§  1664,  1669,  1675. 
that  stated  in  the  body  of  the  complaint,  not  the  prayer,  regarded.    Courts,  §§  1666, 

1671-72. 
eleven  counts  of  $50  each  give  jurisdiction.    Courts,  g  1678. 
when  not  fixed,  that  claimed  controls.     Courts,  i^  1072. 
the  damages  sued  for,  not  those  awarded,  control.    Courts,  §§  1668,  1674, 1679. 

so  in  tort,  or  on  covenant  for  more  than  $500  with  a  lesser  penalty.     Courts, 

§§  1675-78. 
so  on  bond  with  $1,000  penalty,  though  only  $50  in  dispute.    Courts,  §  1688. 
so  though  offset  pleaded ;  but  otherwise  of  account  in  bar.    Courts,  §  1681. 
that  stated  in  petition  for  removal  controls.    Courts,  §§  1682-88. 

dropping  part  of  claim  after  removal,  immaterial.    Courts,  g  1688. 
that  to  be  gained  or  lost  controls ;  rule  in  suit  to  enjoin  tax.    Courts,  §  1684. 
that  which  evidence  given  of,  though  not  found  by  jury.    Courts,  g  1685. 
jurisdiction  of  writ  of  right,  when  property  worth  more  than  $500;  demandant  maybe 
adjudged  to  pay  costs  on  smaller  recovery.    Courts,  g  1686. 

ANCILLARY  PROCEEDINGS.    See  Jurisdiction,  7. 

APPEAL  BONDS. 

federal  courts  may  enforce,  if  citizenship  proper.    Courts,  §  222. 

APPEALS.    See  Appedl  Bonds;  Contempt  of  Court,  2;  Court  of  Claims,  3,  e;  4;  District  of 
Columbia;  Spanish  Claims. 
court  will  not  allow  rehearing  in  bankruptcy  which  amounts  to  an  appeal,  after  time 

limited.    Courts,  g  92. 
if  new  subjects  added  to  jurisdiction,  former  statutes  as  to  appeals  apply.    Courts, 

§178. 
appellant  receiving  money  on  decree,  not  a  waiver  of.    Courts,  g  494. 
determination  of  its  own  jurisdiction  by  court  of  general  jurisdiction  is  final  except 

on  appeal.    Courts,  g  507. 
findings  of  fact  not  reviewed  on.    Courts,  g  591. 

jurisdictional  amount  of  $5,000  may  be  made  up  of  smaller  sums.    Courts,  §  1186^ 
to  circuit  court;  none  to  supreme  justice  or  circuit  judge  from  district  judige  sitting  as 
circuit  court    Courts,  g§  14,  19. 
district  judge  has  no  vote.    Courts,  §g  18,  20. 

APPEARANCE.    See  Citizenship,  8;  Process;  Voluntary  Appearance. 

APPELLATE  JURISDICTION.    See  Appeals;  Jurisdiction  of  the  Circuit  Court,  1,  a;  Juris- 
diction  of  the  Supreme  Court. 
compelling  judge  to  sign  bill  of  exceptions,  by  supreme  court.    Courts,  g  100. 
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APPOINTMENT.    See  Judges, 

APPRENTICES.    See  Digtrid  of  Columbia. 

ARBITRATION.    See  Court  of  Claims,  4. 

agreement  for,  does  not  oust  jurisdiction.    Courts,  §  100. 

ARKANSAa    See  Bills  and  Notes;  Jurisdiction,  7,  b ;  Justices  of  the  Peace;  Territorial 
Courts;  Vetidof^s  Lien, 

ARKANSAS  LAND  COMMISSION. 

decision  of,  binding;  not  collaterally  reviewed.    Courts,  g  530. 

ARKANSAS  TERRITORY.    8ee  Justices  of  the  P^ace. 

ARMY.    See  Jurisdiction,  4,  b. 

the  army  always,  and  militia  during  service,  not  subject  to  judicial  power.    Courts, 
§90. 

ARREDONDO  GRANTS.    See  Judicial  and  Political  Questions. 

ARREST.    See  Contempt  of  Court,  1,  2;  Court  of  Claims,  2,  a;  Service. 
privilege  of  judges  from.    Courts,  gg  38,  39. 
order  of,  held  void  for  unconstitutionality.    Courts,  §  40. 

ARREST  OF  JUDGMENT.    See  Citizenship,  8,  c. 

supreme  court  will  not  go  behind  record  on  motion  for.    Courts,  §  171« 

ASSESSOR.    See  Internal  Revenue. 

ASSIGNEE.    See  Bankruptcy;  Citizenship,  1,  b. 

ASSIGNEES  AND  INDORSEES  (As  TO  Jurisdiction  of  Federal  Coxtrts).    See  Citi- 
zenship, 3 ;  Court  of  Claims,  2,  c;  Patents  and  Copyrights. 

1.  In   GlKEXlAL. 

8.  Actions  on  Bills  and  Notbs. 

8.  Actions  on  Otrbb  Chosxs  in  Action. 

4.  Unokb  Act  of  Mabch  8,  1876. 

1.  In  General. 

when  a  note  has  been  merged  in  a  judgment  no  question  of  assignment  remains. 

Courts,  §§  888, 1274.    See  g§  1272-73. 
suit  which  could  not  be  originally  commenced  may  be  removed.    Courts,  §§  864,  928. 
citizenship  of  holder  of  note  payable  to  bearer  controls.    Courts,  g§  994,  1161,  1204, 

1242-48. 
vendee  of  leased  land  may  sue  on  lease,  it  seems,  without  assignment.    Courts,  §  1096. 

See  Citizenship,  3. 
the  restriction  does  not  apply  to  removal  cases.    Courts,  ^  1149,  1181-82. 
whether  United  States  could  have  maintained  suit  when  its  assignor  could  not,  under 

act  of  1789.  is  uncertain ;  if  so,  it  may  do  so  under  the  act  of  1815.    Courts,  §g  1160, 

1202,  1208. 
that  the  plaintiff  bought  the  land  in  order  to  bring  suit,  the  grantor  being  incompetent 

to  do  so,  immaterial.    Courts,  ^g  1171,  1219. 
an  actual  transfer  will  give  jurisdiction,  colorable  not    Courts,  §§  1172,  1224, 1228, 

1239. 
transfer  of  land  to  relative,  without  payment,  and  immediate  suit,  held  collusive. 

Courts,  §g  1173,  1226. 
transfer  of  note  by  bank  as  collateral,  without  pledgee's  knowledge,  collusive.    Courts, 

g§  1174,  1227. 
transfer  of  land  without  payment,  to  be  reconveyed  in  default  of  payment,  and  imme- 
diate payment,  collusive.    Courts.  §g  1175,  1228.    See  §§  1177,  l280. 
transfer  of  note  in  good  faith  to  bring  suit,  without  notice  of  such  object  to  assignee, 

valid.    Courts,  gg  1176,  1229. 
a  formal  transfer,  without  consideration,  to  bring  suit,  not  sustained.     Courts,  §§  1178, 

1281-82. 
transfers  to  sue,  when  good ;  when  not.    Courts,  g§  1288-1305w 
how  objection  to  colorable  transfer  taken.    Courts,  §  1296. 
citizenship  at  time  of  suit  governs.    Courts,  g  1277. 
executor  or  administrator  not  an  assignee.    Courts,  §  1278. 
otherwise  of  receiver,  being  a  trustee.    Courts,  §  1279. 
conveyance  pending  suit  immateriaL    Courts,  g  1281. 

damage  suit  for  neglect  to  pay  note :  assignment  immateriaL    Courts,  g  1282. 
so  of  suit  for  failure  to  protest  and  give  notice.    Courts,  §  1288. 
suit  to  avoid  fraudulent   conveyance  made  to  defeat  judgment  on  assigned  note 

upheld.    Courts,  g  1284. 
pl«EMing  on  money  count,  in  action  on  note,  what.    Courts,  g  1286. 
when  citizenship  of  assignor  not  disclosed,  jurisdiction  retained.    Courts,  gg  1886-^ 
provision  as  to  assignees  does  not  apply  to  suit  by  national  bank  in  its  own  district^ 
under  the  national  bank  act    Courts,  gg  14o7, 1471. 
nor  to  suits  by  the  United  States  Bank.    Courts,  g  1483. 
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ASSIGNEES  AND  INDORSEES— continued. 

3.  Actions  on  Bills  and  Notes.    See  supra,  l;post,  8. 

citizenship  of  pajee  and  plaintiff,  not  of  intermediate  assignees,  Is  materiaL    ComtB, 
g§1146,  1147,  1179,1180. 

action  for  note»  but  not  its  contents,  permitted.    Courts,  §§  1151,  1188. 

foreign  bill,  what    Ck>arts,  §  995. 

plaintiff  is  not  an  assignee  when  note  payable  to  him  and  A.,  but  for  his  sole  benefit 
Courts,  §§  1157,  1198. 

jurisdiction  depends  on  citizenship  of  assignor  when  suit  brought,  not  when  assign- 
ment made.    Courts,  g§  1158,  1 199a. 

actions  on  notcfs,  when  sustained,  when  not.    Courts,  §g  1332-40. 

though  ground  for,  may  once  have  existed,  the  assignor's  removal  to  same  stale 
as  maker  will  destroy  it.    Courts,  gS  1159,  1201. 

the  holder  of  note  or  banic  note  to  bearer  may  sue  irrespective  of  dtiaenship  of 
assignor.    Courts,  g§  1161,  1204, 1242-4a    See  g  1279. 

indorsee  may  sue  immediate  indorser  irrespective  of  citizenship  of  maker.    Courts, 

J\  1163,  1205, 1200. 
ng  under  act  of  March  8,  1875,  see  post,  4. 
interest  coupons,  when.    Courts,  g  1341. 

holder  of  note  indorsed  in  blank  may  sue,  as  on  a  note  to  bearer.    Courts,  ^  1349-51. 
statutes  allowing  joinder  of  all  parties  in  suits  on  notes  do  not  authorize  assignees  to 

sue.    Courts,  ii$  1256-67. 
suits  by  resident  assignee  in  name  of  non-resident  i>ayee.    Courts,  S  1260. 
restriction  applies  to  accommodation  indorser,  assignor,  and  to  inland  bills.     Courts, 

§§  1361^3. 
suit  by  indorsee,  adding  money  counts.    Courts,  %  1368. 
suits  betweea  indorsers  sustained.    Courts,  gg  1364-67. 

8.  Actions  on  Other  Chosbs  in  Action. 

in  action  to  enforce  mortgage  by  assignee,  citizenship  of  intermediate  holders  imma- 
terial.   Courts,  g^  1 146,  11 79.    See  gg  1368-71. 
on  judgment,  if  plaintiff  and  first  assignor,  but  not  last,  competent  Courts,  ^  1147, 
1180.    See  gg  1371^74. 
it  seems  that  the  restriction  as  to  assigned  demands  applies  only  to  contracts  containing 

some  promise  or  duty.    Courts,  gg  1148,  118i--82, 
the  restriction  applies  to  the  right,  not  to  the  instrument  itself;  replevin  maintained 

for  bank  bills.    Courte,  gg  1150-51,  1188-85. 
suits  for  specific  performance,  within  the  restriction.    Courts,  gg  1153,  1186-87. 
so  of  suits  by  general  assignee  of  insolvent  not  competent    Courts,  gg  1153,  1188. 
so  of  equitable  assignee  from  trustees  of  an  account  of  sales.    Court^  ^  1154, 1190-91. 

unless  trustees  could  have  sued.    Courts,  $^  1192. 
so  of  bond  secured  by  mortgage;  assignor  must  be  competent    Courts,  ^  1156,  1195. 
the  citizenship  of  the  assignor  of  non-negotiable  chose  in  action  controls,  in  an  action 

in  his  name.    Courts,  gg  1168,  1207-1209. 
municipal  bonds;  action  on  sustained,  when;  when  not.    Courts,  gg  )(^3-88. 
assignee  of  mortgage  may  sue.    Courts,  gg  1268-69 ;  may  not  sue,  gg  1370-71. 
when  assignee  may  sue  on  judgment    Courts,  gg  888, 137^74. 
on  chose  in  action,  when.    Courts,  ^  1375-76. 

4.  Undeb  the  Act  of  Mabch  8,  1875. 

assignee  cannot  recover  illegal  taxes  unless  his  assignor  oould  sua    Courts,  gg  1168, 

dismissal  for  colluBive  joinder  of  parties  to  give  jurisdiction.    Courts,  gg  1170,  1217-18. 
assignees  of  suits  other  than  those  founded  on  contract  may  sue.    Courts,  g  1280. 
what  instruments  are  within  the  act ;  municipal  bonds,  when  an  acknowledgment  of 
debt  and  promise  to  pajr.    Courts,  gg  1165,  1211-12. 
»  mortgage  securing  negotiable  note ;  foreclosure.    Courts,  gg  1167,  1214^ 

municipal  bonds,  when.    Courts,  gg  1388,  1385-87. 
interest  coupons,  when.    Courts,  gg  1389-41. 
— -  what  are  not;  only  paper  negotiable  by  law  merchant;  county  warrant  excluded. 
Courte,  gg  1164,  1210. 
notes  made  non-negotiable  by  statute,  as,  of  Indiana.    Courts,  ^  1166,  1218. 
promissory  note  of  a  corporation,  sealed  with  ito  seaL    Courts,  gg  1169,  121^ 
municipal  bonds,  when.    Courts,  gg  1284,  1388. 

ASSIGNMENT.    See  Assigneea  and  Indorsees;  Bankruptcy;  Insolvency;  Vendor^s  Lien, 

ASSOCIATE  JUSTICE.    See  Judges. 

ASSUMPSIT.    See  Internal  Revenue;  Jurisdiction  of  the  Circuit  Court,  1,  e. 

ATTACHMENT.    See  Citizenship,  1,  g,  h;  Contempt  of  Court;  District  of  Columbia;  Judg- 
ments; Jurisdiction,  4,  b,  c;  Replevin. 
valid  if  the  court  obtains  jurisdiccion.    Courts,  g  149. 
decree  of  sale  affirms  validity  of  seizure.    Courts,  g  151. 
of  goods,  excuses  delivery  by  carrier.    Courts,  g873. 
whether  A.'8  property,  taken  on  a  writ  against  A,  is  in  l^gal  custody.    Coorts,  f%  877, 

480. 
custody  of  officer  like  tliat  in  a  proceeding  in  rem,    Conrt8»  g267« 

858 


An.]  INDEX  [Ban. 

ATTACHMENT — continued. 

distinction  between  custody  under  and  in  replevin.    Courts,  §  26S. 

affidavit  presumed  to  have  been  made.    Courts,  g  550. 

federal  courts  have  jurisdiotion  under  act  of  1876  by  removal.    Courts,  g§  1617, 16S8-40, 

statutes  in  respect  to;  authorities  reviewed.    Courts,  §§  1088-80. 
distinction  between  suits  originally  beeun  in  circuit  court,  and  suits  removed. 
Courts,  §  1049. 
foreign,  will  not  give  jurisdiction  over  defendant  not  found  or  served  in  the  district. 
Courts.  $$S  1607.  1G2L 
effect  of  voluntarv  appearanoe.    Courts,  §  1648. 
gives  jurisdiction  of  the  thing,  but  not  of  the  person.    Courts,  g§  1644-48. 
voluntary  appearance  gives  jurisdiction.    Courts,  g  1650. 
not  maintained  in  another  district  of  same  state.    Courts,  g  1702* 

ATTACHBIENT  FOB  CONTEMPT.    Bee  District  of  Columbia. 

ATTORNEYa    See  Contempt  of  Court;  Jurisdiction  of  tJie  Cireuit  Court,  1»  f;  Mandamus; 
Ttrritorial  Courts. 
admission  and  removal  are  judicial  acts ;  judges  not  personally  liable.    Courts,  ^  86,  87. 
powers  of  court  over.    Courts,  gg  88,  84. 

AUTHOR.    See  Patents  and  Copyrights, 

AUTHORITIES .  REVIEWED. 

as  to  conflicting  jurisdiction  of  state  and  federal  courts.    Courts,  gg  258-59,  271« 
restraining  sheriff  s  sale  on  process  of  another  court.    Courts,  g  264. 
differences  between  special  and  general  jurisdiction.    Courts,  §§  470,  499. 

between  error  and  want  of  jurisdiction.    Courts,  g  479. 
service  of  process  on  corporations.    Courts,  g  502. 
federal  courts  enforce  equitable  riehts,  however  arising.    Courts,  g  601. 
creditors'  bill  in  aid  of  decree  of  district  court.    Courts,  §  648. 

decree  of  district  court  not  matter  arising  under  constitution  and  laws.    Courts,  g  650. 
as  to  tender  of  performance;  as  to  suits  against  United  States.    Courts,  gg  68^  686, 

688. 
Louisiana  bond  case ;  enjoining  state  offioer&    Courts,  g  697. 
decree  against  the  government  or  its  agents.    Courts,  g  699. 
mode  of  settling  disi>uted  state  boundary.    Courts,  g  751. 
jurisdiction  of  circuit  court  when  state  a  party.    Courts,  g  867. 
effect  of  process  acts  on  federal  jurisdiction.    Courts,  gg  872-78. 
suits  by  feme  covert;  suit  for  alimony ;  jurisdiction.    Courts,  gs$  908-969. 
judicial  notice  of  existence  and  domicile  of  corporation.    Courts,  g  1089. 
citizenship  of  corporations.    Courts,  g  1851. 
service  on  agents  of  foreign  corporations.    Courts,  g  1862. 
citizenship  and  domicile  of  corporations.    Courts,  g  1886. 
oonstniction  of  legislation  on  national  banks,  as  citizens.    Courts,  g  1468* 
jurisdiction  in  {latent  cases.    Courts,  gg  1584, 1540. 
as  to  obtaining  jurisdiction  by  service  of  process.    Courts,  g  1628. 
improper  service  on  defendant  out  of  district.    Courts,  g  1627. 
jurisdiction  by  removal  in  attachment  and  other  cases.    Courts,  g  1689. 
jurisdiction  of  federal  courts  in  local  actions.    Courts,  gg  1697, 1701. 
suits  by  officers  of  the  United  States,  in  district  courts.    Courts,  g  1725* 
fine  and  imprisonment  for  contempt    Courts,  g  2157. 
pardoning  power.    Courts,  g  2177. 

AUXILIARY  JURISDICTION.    See  Jurisdiction^  7. 

AVERMENTS.    See  Aliens;  Amount;  Citizenship;  Jurisdiction  of  the  CircuU  Court,  2,  e; 
Pleading. 

AWARD.    See  CouH  of  Claims,  i, 

B. 

BANK  OP  THE  UNITED  STATES. 

might  sue  in  federal  courts.    Courts,  g  698. 

act  of  incorporation  conferred  no  such  right    Conrta^  g  1844. 
jurisdiction  of  federal  courts  in  suite  by  and  against    Courts,  gg  1488-86, 1B25. 

BANK  NOTES.    See  Assignees  and  Indorsees,  2. 

BANKRUPTCY.     See  Appeals ;  Citizenship,  1,  b,  I;  Contempt  of  Court,  1;  Jurisdiction, 
4,  b,  c;  6;  Jurisdiction  of  the  Circuit  Court,  I,  a;  Parfnerahip. 
when  district  judge  not  disqualified ;  power  of  district  judge  to  sit    Courts,  gg  2,*.9-ll, 

20.81. 
assignee  might  sue  in  a  state  court,  before  the  revision.    Courts,  g  816. 
does  not  affect  prior  suite,  when.    Courts,  gg  440-41. 
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BANKRUPT  LAW.    See  Bankruptcy. 

judgment  confeseed  iu  Tiolation  of,  voidable ;  binding  till  revened  by  oourt  which  ren- 
dered.   Courts,  §  520. 

BANK  STOCK.    See  Jurimiietion  of  the  Circuit  Court,  2,  e. 

BANKS.    See  Assiqnees  and  Indortees^  1 ;  Corporation^  b;  District  of  Columbia^  b;  Jurik- 
diction,  8;  r^ational  Banks. 
custody  of  receiver  paramount  to  subsequent  seizure.    Courts,  §  889. 

BAR.    See  Amount;  Pleading* 

BASTARDY.    See  District  of  Columbia. 

BETTING.    See  Jurisdiction  of  the  Circuit  Court,  1,  g. 

BILL.    See  Equity  Practice. 

BILL  FOR  ACCOUNT.    See  PatenU  and  Copyrights. 

BILL  OF  EXCEPTIONa    See  Instructions;  Mandamus. 

BILL  OF  REVIEW. 

none  after  term,  when.    Courts,  §  81. 

lies  only  for  errors  apparent  on  record.    Courts,  g  118, 

BILL  OF  REVIVOR.    See  Jurisdiction,  7. 

BILL  TO  REDEEM.    See  LooalUy. 

a  continuation  of  the  original  suit    Courts,  §  684. 

BILIB  AND  NOTES.  See  Assignees  and  Indorsees;  Citizenship,  1,  a,  g;  2;  8,  b;  Jurisdic- 
tion, 4,  b,  c;  6 ;  Justices  of  the  Peace;  Pleading,  e;  Vendot^s  Lien. 

a  prayer  for  cancellation  of  notes,  without  payment,  is  objectionable.    Courts,  §  279. 

as  to  federal  jurisdiction  in  actions  on,  see  Amount;  Assignees  and  Indorsees;  Cftazen- 
Mp,  8. 

protest  and  notice  may  be  proved  by  admissions  of  defendant    Courts,  §  590. 

citizenship  of  holder  of  legal  right  controls  jurisdiction.    Courts,  §  877. 

holder  of,  secured  by  mortgage,  may  proceed  at  law,  in  equity,  or  both.    Courts,  §  891. 

foreign  bill,  what.    Courts,  §  995. 

liability  of  parties  to  negotiable  paper  in  Arkansas.    Courts,  §  1206. 

the  use  of  the  words  '* bearer"  or  '* order,"  not  necessary  to  negotiabilify.  OourtB» 
§  1218. 

BILLS  TO  IMPEACH  DECREES  OR  JUDGMENTS.    See  Jurisdiction,  7. 

BLACKS.    See  Citizenship,  1,  g;  Contempt  of  Court,  1 ;  Habeas  Corpus;  Removal  of  Oanses, 
state  may  compel  to  attend  different  school  from  whites.    Courts,  g  214. 
\  not  ••  affecting,"  in  the  act  of  1866.    Courts,  §  219. 


BONDING  VESSEL.    See  Judicial  and  Political  Questions,  8. 

BONDS.    See  Aliens;  Amount;  Appeal  Bonds;  Assignees  and  Indorsees,  3, 4 ;  Citizenship,  1,  a, 
d,  g;  Contempt  of  Court,  1 ;  Court  of  Claims,  2,  b:  Illegality;  Jurisdiction,  7,  b; 
8 ;  Jurisdiction  of  the  Circuit  Court.  2,  c;  Municipal  Bonds. 
Louisiana  bond  case.    Courts,  §§  694-97. 

BOOKS. 

and  records  of  courts,  citizens  have  what  right  to  ezamme.    Courts,  §§  47,  61-68. 

BOUNDARY.    See  Justices  of  the  Peace;  Territorial  Courts. 
national,  see  Judicial  and  Political  Questions. 

BOUNDARY  BETWEEN  STATED    See  Jurisdiction  of  the  Supreme  CowrL 

BOUNTY.    See  Court  of  Claims,  S. 

BOUNTY  LAND.    See  Court  of  Claims,  8. 

BRIDGES.    See  Jurisdiction,  6,  b;  Jurisdiction  of  the  Circuit  Court,  t,^  2,  e;  IjMOUy. 
court  may  settle  terms  of  use  of,  by  railroad.    Courts,  §§  48,  66^62^ 

BUILDING  CONTRACT.    See  Court  of  Claims,  2,  b. 
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c. 

CALIFORNIA.    See  Judieidl  and  PoliHeal  QuestionB;  State  Courts, 

statute  as  to  serrioe  by  publication  oonstrued.    Courts,  g§  481-82. 

CALIFORNIA  LAND  C0MMIS8I0NMt&    See  JuriadMkm  of  the  District  Court,  a. 

CANAL.    See  LoealUy. 

CANCELLATION  OF  DEED.    See  Juriedietion^  6,  b. 

CAPTURED  AND  ABANDONED  PROPERTY.    See  Citizmehip,  1,  h;  Cour^  of  Claims,  3. 
when  circuit  court  has  no  jurisdiction  of  land  of  Confederate  government,  seized  by 
the  United  States.    Courts,  %  215. 

CARRIERa    See  Attachment 

CASES  CITED.    See  Authorities  Reviewed. 

CAUSE  OP  ACTION.    See  Citizenship,  3. 

CERTIFICATE  OF  DEPOSIT.    See  Jurtsdictiony  0,  a. 

CERTIFICATE  OF  DIVISION.    See  Citizenship,  2. 

equal  division  on  motion  for  new  trial,  is  not    Courts,  §  25. 

district  judge  cannot  sit  in  circuit  court  on  bankruptcy  questions  adjourned  from  dis- 
trict court.    Courts,  g  20. 

CERTIFIED  COPY. 

of  opinion,  how  authenticated.    Courts,  §  llSa, 

CERTIORARI    See  Habeas  Corpus;  Jurisdiction  of  the  Circuit  Court,  2,  e;  Jurisdiction  of 
the  Sujareme  Court;  Voluntary  Appearance, 
will  not  issue  for  defect  of  jurisdiction  of  inferior  court.    Courts,  §  768. 

CESTUIS  QUE  TRUST.    See  Citizenship,  1,  b;  Trustee;  Trusts. 

CHALLENGE.    See  Judges. 

CHAMPERTY. 

transfer  of  property  adversely  held,  wa&    Courts,  §  1185. 

CHANCERY.    See  Equity. 

CHARGE.    See  Instructions. 

CHARTER.    See  Corporations,  1. 

CHILD.    See  Citizenship,  1,  h;  Jurisdiction  of  the  District  Court. 

CHOSES  IN  ACTION.    See  Assignees  and  Indorsees,  2,  & 

CHRISTMAS  DAY.    See  Holidays, 

CIRCUIT  COURT  OF  THE  DISTRICT  OF  COLUMBIA.    See  DUtriet  of  Columbia. 

CIRCUIT  COURTS.    See  Courts;  Examiners;  Judges;  Judgments;  Jurisdiction  of  ike  Cir- 
cuit Court;  Jurisdiction  of  the  Supretne  Court;  Receivers;  Service. 
organization ;  originally  two  judges.    Courts,  §  71. 
relations  to  district  courts.    Courts,  §  649. 
cannot  issue  process  beyond  their  own  districts.    Courts,  g  1628. 

CIRCUIT  JUDGES.    See  Judges, 

dTIZENa    See  Books;  Citizenship,  2;  Corporations;  Toumship. 

CITIZENS  OF  THE  UNITED  STATES.    See  Aliens;  CUizenship,  1;  8,  b. 

CITIZENSHIP  (On  the  Subject  or  JuRiSDicnoN).  See  Aliens;  Assignees  and  Indorsees; 
Corporations;  Divorce;  Jurisdiction,  8;  7,  hi  Jurisdiction  of  the  Circuit  Court,  2; 
Natiotuxl  Banks;  Naturalization;  Parties;  Patents  and  Copyrights;  Removal  of 
Causes;  Township. 

1.  Iir  Gbrsral;  JuBisoionos  of  tbb  Ciacvrr  Court. 
S.  WsAT  18  ▲  CmsBir  Witmir  tbb  Judiciabt  Aen. 

8.  ATBUfSHTS. 

1.  In  General;  JuiasDicnoN  of  the  Cntcurr  Court. 

a.     when  record  shows,  not  collaterallv  disproved.    Courts,  gg  457,  49(1 
when  federal  courts  take  jurisdiction  irrespective  of,  see  Jurisdictian,  7. 
jurisdiction  generally  depends  on.    Courts,  §  688. 

defendant  may  be  sued  in  any  district  of  the  state  of  which  he  is  a  citiien.  Courts. 
§  1197. 
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CITIZENSHIP,  In  General;  Jurisdiction  op  the  Circuit  Court  —  continued. 

circuit  court  has  no  jurisdiction  of  suit  by  state  against  citizen  of  another  state. 

Courts.  ^$5  838,  865-67,  W8. 
controlled  bj  citizenship  of  holder  of  legal  right  to  sue.    Courts,  §  877. 
a  plaintiff  whose  citizenship  would  defeat  the  jurisdiction  may  be  dropped,  and  the 

cause  proceed.    Courts,  §§  &53,  S99. 
of  suit  on  inarshal's  bond,  without  respect  to  citizenship  or  by  other  parties ;  pe- 
tition should  ask  for  damages  claimed.    Courts,  gg  853, 902.    See  ^  941,  1016. 
not  fatal  to  jurisdiction  that  some  of  the  defendants  are  non-residents  of  state  where 

suit  brought.     Courts,  §§  858,  918-15. 
so  in  action  against  indorsers.    Courts,  g  993. 

nor  that  some  of  the  defendants  are  in  interest  with  complainants  if  the  court  hare 
a  real  cause  of  jurisdiction  against  them.    Courts,  §§  859,  918-15. 
under  judiciary  act  of  1789,  see  post^  e,  e. 

smt  not  maintained  by  citizen  of  one  state  against  those  of  two  others.    Coarts. 
^  884;  but  see  §§  918,  965-67. 
at  least  one  defendant  must  reside  where  suit  brought    Courts,  §g  965-67. 
no  jurisdiction  if  one  or  more  defendants  are  citizens  of  same  state  as  plaintiff. 

Courts,  ^g  ^48-49,  892-95,  968,  1030. 
citizen  of  territory  cannot  sue.    Courts,  g§  853,  900. 

nor  of  the  District  of  Columbia.    Courts,  g§  854,  901,  9a>.  1S28. 
bill  drawn  by  citizen  of  one  on  a  citizen  of  another  state  is  a  foreign  bilL    Courts, 
§995. 
congress  may  give  federal  courts  jurisdiction  in  all  controversies  between  citizens  of 
different  states.    Courts,  g§  860,  916. 

b.  Persons  in  representative  capacity ;  New  York  administratrix  suing  on  New  Jersey 

statute ;  contrary  authorities.    Courts,  g§  588-84. 
of  admiuiRtrator  or  executor,  not  of  intestate  or  decedent,  controls.    Courts,  ^  850, 

896,  973-76. 
of  trustees,  not  of  cestuis,  controls.    Courts,  %%  851,  897-98. 
so  of  receivers  of  railway  or  other  corporations;  effect  of  ancillary  appointment 

in  state  where  suit  brought     CourU,  g,^  978^  979,  1028. 
residence  of  infant,  not  of  next  friend,  controls.    Courts,  §  980. 
of  assignees  in  bankruptcy  or  of  railroads  or  partnerships,  controls ;  not  of  assignorsL 

Courts,  ^s$  9«l-«iS. 
of  non-resident  or  alien  stockholders  to  restrain  taxation,  not  of  the  corporation. 

Courts,  $5.^5  9b3-87. 
effect  of  allegation  of  citizenship  **  as  executor."    Courts,  §  1028. 
e.  Citizens  of  the  United  States;   no  jurisdiction  in  suit  by  alien,  against,  as  such, 
under  judiciary  act.    Courts,  gg  889,  871. 

d.  Suit  by  non-resident  for  the  use  of  a  resident,  permitted.     Courts,  gg  841,  877. 

suit  by  non-resident  on  official  bond  running  to  resident  governor,  lies.    Courts, 
gg  842,  878-80. 

e.  Under  act  of  1839,  allowing  omission  of  necessary  parties  whose  presence  would  de- 

feat the  juiisdiction;  joint  parties.    Courts,  g^  843-44,  881,  882. 1221-22. 
jurisdiction  of  non-residents  conferred  by,  if  they  appear  voluntarily  and  waive 

the  exemption.    Courts,  gg  845,  885. 
and  of  equity  suit  as  to  land,  where  one  defendant  a  resident ;  decree  binds  those 

duly  served  or  who  voluntarily  appeared.    Courts,  gg  846,  887. 
object  of  the  act  of  1889.    Courts,  g  887. 
necessary  defendant  omitted  in  equity  suit,  cannot  afterwards  be  brought  in,  if 

jurisdiction  thereby  defeated.    Courts,  gj5  849,  898-95. 
formal  or  nominal  parties;  unnecessary  parties;  when  real  party  in  interest  maybe 

omitted ;  KUit  on  marshal's  bond ;  on  executor's  bond.     Courts,  s^  936-63. 
Bee  post,  g;  nominal,  unnecessary  and  indispensable  parties.    Courts,  gg  936-63. 
such  act  enlarges  federal  jurisdiction.    Courts,  g  1849. 
f«     under  act  of  March  3,  1875,  it  is  unnecessary,  in  suit  affecting  land,  that  any  party 

be  a  citizen  of  the  state  where  suit  brought.    Courts,  gg  817,  887. 
g.    wife  divorced  a  niensa  can  acquire  a  separate  domicile,  and  sue  husband  for  ali- 
mony.    Courts,  gg  856-57,  91)8-912. 
acquiring  separate  citizenship  after  divorce.    Courts,  g  1011. 
jurisdictiou  given  by  citizenship  is  absolute,  not  affected  by  state  attachment  lawa 

Courts,  g  924. 
of  one  equitably  interested,  has  no  effect  on  jurisdiction.    Courts,  §  927. 
objections  to  jurisdiction,  see  Jurisdiction,  9;  Pleading, 
omission  of  parties  to  give  jurisdiction.     Courts,  g  934. 
formal  or  nominal  parties  not  regarded.    Courts,  g  936. 
tmnecessary  parties,  presence  of  will  not  defeat  jurisdiction;  who  are.    Conits^ 

gg  944-17,  9o0. 
parties  without  interest,  who  are.    Courts,  g§  948-50. 

parties  who  will  not  be  affected  by  the  decree;  who  are.    Courts,  §S  951-57. 
residents  made  defendants  instead  of  plaintiffs,  when.    Courts,  g  iJ5i9. 
complainant  need  not  join  other  bond-holders  similarly  interested  with  himself, 
when.     Courts,  g  959. 
but  may  make  them  defendants,  when.    Courts,  g  1016. 
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CITTZFiNSHIP,  In  Gbnxral;  Jubibdiotion  of  thb  Cibcuit  Cottbt— oontinaeGL 
necessary  parties  must  be  brought  in.    Courts,  g§  061-63. 
plaintiffs  must  be  competent  to  sue,  when  jurisdiction  rests  on  their  citizenship. 

Ck>urts,  §964. 
the  arKumeot  that  a  person  is  a  citizen  of  no  state  should  be  supported  by  strong 

evidence.    Courts,  g  088. 
an  emancipated  negro  was  not  a  citizen.    Courts,  §  080. 
the  Uuion  Pacific  B.  B.  Co.  may  sue  and  be  sued  in  any  federal  court.    Courts, 

f§  990,  1898. 
is  immaterial  when  jurisdiction  of  subject-matter  exists.    Courts,  §  991. 
of  holder  of  note  payable  to  bearer,  controls.    Courts,  §  994 
must  be  diverse  citizenship  in  revenue  case&    Courts,  §  996. 
so  ia  action  against  warehouseman  generally.    Courts,  §  997. 
county  may  sue  as  a  citizen.    Courts,  §  999. 
an  insurance  company  may  sue  where  it  is  disqualified  to  do  business.    Courts, 

§  1012. 
decree  against  agents  when  principals  non-resident,  as  to  property  in  the  jurisdic- 
tion.   Courts,  §  1004. 
policy  of  insurance  in  agent's  name,  suit  by  principal.    Courts,  §  1005. 
h.    frauds  on  the  jurisdiction ;  fictitious  conveyance  unavailing,  and  not  encouraged ; 

conveyance  of  legal  title  to  equitable  owner,  good.    Courts,  g^  981-33. 
no  jurisdiction  of  habeas  corpua  by  father  for  custody  of  child  against  mother, 

when.    Courts,  §  1006. 
citizenship  of  owner  and  tenant  in  ejectment.    Courts,  §  1007. 
none  of  foreign  attachment,  when.    Courts,  (:$  1008. 
of  trespass  committed  without  the  United  States.    Courts,  S  1010. 
taxes  illegally  collected  bv  the  United  States  recovered  Back  when  citizenship 

proper ;  otherwise  may  be  removed  by  petition  or  writ  of  error.    Courts,  g  1013. 
no  jurisdiction  of  creditor*s  suit  for  fraud,  when.    Courts,  g  1014. 
of  foreclosure  by  bondholder  against  corporation.    Courts,  g  1016. 
none  under  abandoned  or  captured  property  act,  when.    Courts,  g  1018. 

!•    jurisdiction  of  suits  between  bankrupt  or  assignee  and  third  persons.    Courts, 
§  1019. 

3.  What  is  a  Citizen  Within  the  Judiciary  Acns.    See  supra,  1,  a,  b. 

one  who  is  identified  with  some  particular  state.    Courts,  §j^  1038.  1044-45. 

intention  to  change,  gathered  from  acts,  if  different  from  declarations.    Courts,  g§  1039, 

1046,  10:)0. 
one  wlio  is  domiciled  in  a  particular  state;  domicile  depends  on  birth,  residence,  family 

residence,  business,  etc.     Courts,  g?;  1040,  104G,  1040,  1058. 
what  constitutes  a  change  of  citizenship  or  doinioiie.     Courts,  g)$  1041,  1047. 

must  be  bona  fide  change  of  domicile,  in  order  to  bring  suit.    Courts,  gg  1043, 1048, 

1057. 
change' of  residence  without  intent  to  make  it  permanent,  not    Courts,  gg  1043, 

1049. 
intent  controls ;  temporary  absence ;  right  to  vote.    Courts,  §g  1050-56,  1063. 
payee  of  note  may  remove,  and  sue  on  the  note.    Courts,  g  1200. 
change  of  residence  to  obtain  right  to  sue  must  be  bonaflde;  what  amounts  to  removing 

back.    Courts,  1048,  1056-58. 
domicile  of  divorced  wife  ceases  to  follow  that  of  husband.    Courts,  g  1059. 
case  of  division  of  opinion  of  both  circuit  and  supreme  court  as  to  citizenship ;  effect 

of.    Courts,  g  1061. 
instances ;  defendant  held  to  be  a  citizen,  though  not  voting ;  traveling  member  of  firm. 

Courts,  S^  1062. 
gwBre,  whether  citizen  domiciled  abroad,  for  commercial  purposes,  is  an  alien.    Courts, 
g  10(53. 

8.  Averments.    See  Pleading,  c. 

a.  Under  eleventh  section  of  judiciary  act: 

in  action  by  indorser  against  maker,  what  good.    Courts,  gg  63,  54. 

of  belief  as  to  citizenship,  is  error;  cured  by  appearance.     Courts,  g  595. 

sufficient  if  it  fairly  appear  of  what  state  the  parties  are  citizens.    Courts,  ^  8S3. 

b.  How  jurisdictional  facts  must  appear ;  need  not  from  pleadings,  but  papers  not  part 

of  record  not  resorted  to.     Courts,  J^g  10(55,  lOSO,  1578. 
statement  in  caption  of  bill  insufficient.     Courts.  ^^  1067,  1083-84. 
averment  of  residence  insufficient.    Courts,  5^§  lOttiJ,  1084, 1103. 
that  defendant  *'a  body  politic  in  the  law  of,  and  doing  business  in,"  a  state,  bad. 

Courts,  S5g  lOOy,  1085.    See  §§  1107.  1121. 
suit  against  *' Pennsylvania  R.  Co.,"  by  alien,  without  averments  of  corporation, 

citizen -liiip  or  alienage.     Courts,  §§  1070,  10S6. 
what  sufficient,  as  to  corporations.    Courts,  g  1383.    See  Corporations.    Courts, 

gg  1393-94. 
averment  that  a  foreign  corporation  is  *' doing  business  and  resident  in  the  state  of 

New  York,"  good.    Courts,  g.^  1071,  1087. 
judicial  notice  taken  of  incorporations  where  the  state  constitution  provides  that 

every  statute  shaU  be  a  public  law.    Courts,  gg  107d|  1088-89. 
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How  jurisdictional  facts  must  appear;  when  corporate  existence  and  domicile  are  jadi 
cially  known  to  the  court,  an  averment  of  citizenship  is  good.    Courts,  g  10H9. 
that  defendant  a  naturalized  citizen  residing  in  Louisiana,  good.    Courts,  §$  1U73, 

1090. 
otherwise  that  he  is  a  citizen  or  resident,  holding  his  fixed  and  permanent  domicile 
there.    Courts,  g§  1074,  1091-92. 
not  aided  by  nlea  that  both  plaintiff  and  defendant  are  citizens.     Courts, 
§§  1074.  1092. 
omission  of  necessary  averment  aided  by  allegation  in  joinder  in  demurrer,  when. 

Courts,  gS  1075,  1098. 
that  defendant  a  citizen  of  the  state,  good,  without  stating  the  district    Courts, 

gg  1076,  1094-95.    See  gg  1110,  1148. 
to  make  out  a  prima  facie  case  against  a  lessee  on  assigned  lease  the  citizenship  of 

assignor  at  time  of  suit  broufj^ht  must  appear.    Courts,  §g  1077,  1097. 
in  suit  on  note  by  indorsee,  citizenship  of  payee  must  appear  of  record.     Courts, 
g§  1078,  1098,  1104.     See  gg  1112,  1120,  1182. 
but  general  money  count  good.    Courts,  g  1120. 
citizenship  of  joint  promisor  not  served  must  appear  of  record.    Courts,  gg  1079, 
1099. 
otherwise  where  state  statute  makes  joint  notes  joint  and  severaL     Courts, 
g  1111. 
it  seems  the  process  must  show  citizenship,  or  case  struck  off.    Courts,  g§  1118-14 
that  plaintiff  an  alien,  without  stating  defendant's  citizenship,  bad.    Courts,  g  1122. 
insufficient;  it  must  appear  that  he  is  a  citizen  or  subject  of  some  foreign 
state.    Courts,  g  112a 
that  plaintiff  resides  without  a  state,  and  defendant  is  "of  "  a  state,  bad.    Courts, 

gll24.    See  g  1181. 
or  that  defendants  are  '*  late  of  the  district,*"  etc.    Courts,  gg  1125,  1127. 
second  count  may  refer  to  averments  of  first ;  good  on  demurrer.    Courts,  g  118S. 
that  party  a  state  citizen  implies  that  he  is  a  citizen  of  the  United  States.    Courts, 

§  1184. 
how  averment  as  to  corporation  or  insaranoe  company  should  be  made.    Courts, 

gll85. 
averment  of  jurisdiction  essential.    Courts,  gg  1100-11. 
instances  of  sufficient  averment.    Courts,  g§  1126,  1180,  1182. 
a  citizen  of  the  United  States,  and  an  inhabitant  of  a  state,  good.    Courts,  g  1128. 
averment  held  repugnant.    Courts,  g  1187. 
instances  of  insufficient  averment.    Courts,  ^  1129,  1894. 
e.  How  omissions  cured,  and  their  effect;  see  <upra  as  to  aider  by  plea  and  by  joinder 
in  demurrer.    Courts,  gg  1092-98. 
arrest  of  judgment  after  verdict  for  want  of  averment  of.    Courts,  g  1108.    See 

gll40. 
remanding  removed  cause  for  omission.    Courts,  g  1109. 
see  Pleading^  c. 

cured  by  amendment ;  latter  not  made  in  supreme,  but  may  be  in  circuit,  court 
Courts,  g8  1117-18. 
by  verdict,  where  defendant  averred  to  be  <'  of  '*  a  certain  state.    Courts,  g  1181. 
by  replication  and  demurrer.    Courts,  g  1186. 

d.    the  fourteenth  amendment  did  not  make  averments  of  residence  sufficient.   Courts, 

ggioee,  1081. 

amendment  of  pleadings  does  not  make  a  new  cause  of  action.    Courts,  g  1082. 

presumption  of  regularity  when  reoords  destroyed;  averments   presumed  true. 
Courts,  gg  1116-16. 

jurisdiction  taken  of  auxiliary  suit  by  removal,  by  consent  of  parties,  without  citi- 
zenship appearing,  when.    Courts,  §1144. 

none  by  removal  when  no  original  jurisdiction.    Courts,  g  1145. 
see  Amgnees  and  Indaraeea. 

CIVIL  ACriONa    see  Contempt  of  Court. 

as  to  distinction  between,  for  penaltiss  and  criminal  proceedings.    Courts,  §  828. 

CIVIL  RIGHTS.    See  Blacks;  Offices,  Suits  to  Recover. 

when  the  federal  courts  have  no  jurisdiction  to  enforce.    Courts,  gg  214^  219. 

CIVIL  RIQHTS  BILL.    See  Offices,  Suits  to  Recover. 

CIVIL  WAR.    See  Judicial  and  Political  Questions;  War. 

CLAIMa    See  Court  of  Claims;  Judicial  and  PolUicdl  Questions,  2. 

CLERKS  OF  COURTS.    See  Contempt  of  Court;  Holidays;  Minutes;  Record, 
de  facto,  acts  are  collaterally  valid.    Courts,  g^  48,  84-87. 

liability  for  mistake  of  deputy;  power  to  take  acknowledgments.    Courts,  g§  108,  106. 
tenure  of  office  in  Louisiana.    Courts,  g  108. 
no  liability  for  act  of  deputy  out  of  line  of  duty.    Courts,  g  108. 
powers  as  to  oertified  copies  of  papers.    Courts,  g  117. 
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GOLLA.TBBAL  PROCEEDINQ&    See  jHrMMUm,  1,  d;  President  (ff  the  UniUed  Statee. 

OOLLECTOR.    See  Internal  Revenue;  Judieidl  and  Politieal  QuestUme;  Juriedietian  of  the 
Circuit  Court,  1,  g. 

COIiLISIOK  AT  SEA.    8ee  Court  cf  dainu,  2,  tu 

COLLUSION.    See  Aeeigneea  and  Indareees,  4 ;  Fraud. 

COLORADO.    See  Probate  Courte;  TerrUorial  Caurte. 

COLORED  PERSONa    See  Remowd  of  Caueee. 

COLUMBIA  RIVER.    See  Juriedietian  of  the  District  Court,  u. 

COlflTT.    See  Holidaye;  Jurisdietion,  4. 

COMMERCIAL  QUESTIONS.    See  Jurisdiction,  6. 

COMMISSIONERS.    See  Contempt  of  Court,  1. 

COMMTTMBNT.    See  Contempt  of  Court. 

COMPACT  BETWEEN  STATES.    See  Jurisdiction,  \,  a. 

CONCURRENT  JURISDICTION.    See  Equity;  Fraud;  Jurisdiction,  4 

CONDEMNATION.    See  Jurisdiction  of  the  Circuit  Court,  1,  c;  Jurisdiction  of  the  Dietrict 
Court,  a;  Eminent  Domain;  Proceedings  in  Rem;  Removal  of  Causes, 

CONFEDERATE  BONDS.    See  lUegaZUy. 

CONFEDERATE  COURTS. 

established  by  Confederate  so^ernment,  and  their  acts,  are  nullities.    Courte,  g  9080. 

CONFEDERATION,  THE. 

mode  of  adjusting  boundary  disputes  under.    Courte,  §  7eO. 

CONFISCATED  PROPERTY.    See  Court  of  Claims,  8;  Judicial  and  PaUiedl  Questions, 

CONFISCATION.  See  Judicial  afid  Political  Questions;  Jurisdiction  of  the  District  Court,  a; 
New  Jersey;  Stock, 

CONFLICT  OF  LAWS.  See  Executors  and  Administrators;  Jurisdiction,  6;  Lex  Fori  and 
Remedies, 

CONFRONTING  WITNESS.    See  Constitutional  Law. 

CONGRESS.  See  Contempt  of  Court;  Court  of  Claims;  Eminent  Domain;  Judicial  and 
Politic€U  Questions;  Judicial  Power;  Jurisdiction,  8,  b^  4,  e;  Jurisdiction  of  the  Ctr- 
.  cuit  Court,  2 ;  Jurisdiction  of  the  Supreme  Court;  Legislative  Power;  Statutes;  Terri- 
torial Courts. 

may  give  federal  oourta  jurisdiction  of  persons  not  resident  in  the  district.  Courts, 
§  1«41. 

opinion  of,  as  to  ocmcurrent  iiirisdiction  of  state  and  federal  courts.    Courte,  §  StO. 

confirmation  of  equitable  title,  by  higher  evidence  of  legal  title  than  a  patent.  Courts, 
§600. 

having  power  to  confer,  may  withhold  jurisdiction.    Courte,  §  IIM. 

CONNECTICUT. 

statutes  of,  do  not  give  her  probate  courte  exclusive  jurisdiction  of  trusts.  Courts, 
Sg  340,  8:22. 

CONSENT.    See  Jurisdiction^  1,  f. 

CONSOLIDATION.    See  Corporations,  c 

CONSTITUTIONAL  LAW.  See  Blacks;  Citizenship,  8;  Confederation,  The;  Corporations, 
1 ;  Departments;  Divorce;  Due  Process  of  Law;  Fugitive  Slave  Law;  Judicial  Power; 
Judicud  and  Political  Questions;  Jurisdiction,  4,  b,  e:  8 ;  Jurisdiction  of  the  Circuit 
Court,  2 ;  Jurisdiction  of  the  Supreme  Court;  Law  of  the  Land;  Legislative  Power;. Lex 
Fori  and  Remedies;  Obligation  of  Contracts;  Offices,  Suits  to  Recover;  Sovereignty;] 
Trial  by  Jury. 

force  and  meaning  of  the  fourteenth  amendment.    Courte,  §  1502. 

construed  as  to  jurisdiction  of  supreme  court.    Courte,  g  786. 

relation  between  state  and  federal  governmente.    Courte,  g  819. 

confronting  witnesses;  commitment  and  order  of  arrest  held  void.    Courte,  %40. 

provisions  are  not  self -executing.    Courte,  g  1682. 

eonatraction  of  the  organic  act  of  Utah.    Courts,  g  1984. 

power  of  legislature  to  regulate  jurisdiction  prescribed  by  tha  oODStitiition,.  Courts, . 
gl86. 

do^  of  courte  in  declaring  law  Toid.    Courts,  gg  89,  86ii 
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CONSTITUTION  AND  LAWS.  See  Juriadietion  of  the  OircuU  Court,  8;  JurUdiMm  of 
the  Supreme  Court. 

CONSTITUTIONS,  STATE.    See  Judicial  and  Political  Questione.. 

CONSTRUCTION  AND  INTERPRETATION.  See  Constitutional  Law;  Judicial  and  FtaU- 
ical  Questions;  Jurisdiction  of  the  Circuit  Courts  2»  a ;  National  Banks^  a ;  Patents 
and  Copyrights;  Statutes,  2. 

of  stipulation  of  submission  to  jurisdiction.    Courts,  g  294. 

of  eleventh  section  of  judiciary  act.    Courts,  §1181. 

CONSULS.  See  Jurisdiction  of  the  Circuit  Court,  1,  d :  Jurisdiction  of  the  District  Court,  a ; 
Jurisdiction  of  the  Supreme  Court;  State  Courts, 

CONTEMPT  OF  COURT.    See  District  of  Columbia;  Jurisdiction. 
1.  IH  Qdqbiul;  Wsat  is. 

H.  PBAOnCB. 

1.  In  General;  What  is. 

of  state  officers,  disobeying  tnandamtu  by  federal  court;  mandamus  to  levy  tax. 

Courts,  g^  406,  410.    See  g.^^  2261-62. 
is  a  crime;  no  trial  by  jury ;  punishment  for.    Courts,  §§  2128,  21aO-5S,  2180-82. 
purging  contempt  entitles  party  to  discharge ;  but  he  may  be  held  for  perjury.    CoartB» 

is  tne  act  done;  intent  bears  only  on  punishment.    Courts,  ^§  2185-87. 

house  of  representatives  may  punish ;  courts  the  sole  judges  of.    Courts,  §§  2188-00. 

queers,  whether  United  States  court  commissioner  may  punish  for.    Courta,  §  2102. 

when  prisoner  may  be  released.    Courts,  ^2104. 

by  refusal  to  answer  interrogatories.    Courts,  g  2218. 

by  juror  expressing  opinion  to  relieve  himself  from  duty.    Courts,  §  2217. 

by  threatepiug  witnesses;  abusive  language;  publication  when,  when  not.    Gonrts, 

§g  2218-21. 
ooliusive  proceeding  between  parties  to  injure  third  person.    Courts,  g  2222. 
service  of  process  on  one  coming  into  jurisdiction  to*  attend  court    Courts,  §  2223. 
suing  receiver  without  leave  of  court.    Courts,  g  2224. 

interference  with  railroad  or  property  in  hands  of.    Courts,  §§  214)Mfi,  217S-7«, 
222o-'-26. 
not  to  interfere  with  property  released  on  bond.    Courts,  §  2227. 
power  of  circuit  courts  in  revenue  cases.    Courts,  §  2264. 
sale  of  realty  attached  in  a  patent  suit,  not.    Courts,  g  2228. 

nor  taking  possession  after  replevin  discontinued.    Courts,  g  2229. 
nor  disobeying  ambiguous  injunction  order.    Courts,  g  2242. 
nor  acts  done  before  or  after  injunction  issued,  when.    Courts,  gg  2246-47. 
nor  breach  of  injunction  granted  before  removal.    Courts,  g  224oL 
nor  discretionary  acts  of  trustees  in  good  faith.    Courts,  g  2254. 
nor  failure  of  surety  on  admiralty  bond  to  pay  judgment    Courts,  g  2255. 
nor  disobedience  of  order  which  amounts  to  final  judgment    Courts,  g  2857. 
nor  of  mandamus  after  writ  of  error  taken.    Courts,  g  2*^1. 

nor  resignation  of  officer  to  avoid  obedience  to  mandamus,  when.    Courts,  %  2268w 
See  g  2266. 
•  officers  of  corporations  not  punished,  unless  aware  of  the  action  of  the  court  as  to  the 

corporation.    Courts,  g  2104. 
by  interference  with  officers  of  court.    Courts,  g  2280. 
.violating  injunction.    Courts,  g  2231.    See  g  2242. 

orders  and  injunctions  in  bankruptcy.    Courts.  g§  2385-41. 

injunction  against  setting  up  adverse  title  to  bonds,  after  decree  eatablishinff  title. 
.Courts,  §g  2141,  2171-72. 
:  parting  with  trust  fund  while  question  of  its  disposition  pending.    Courts,  g  2282L 
attempt  to  remove  negro  petitioner  for  freedom  beyond  the  jurisdiction*    Gonrts, 

^  2238-84. 
agency  is  no  defense.    Courts,  g  2240. 
requisites  of  liability  in  patent  cases.    Courts,  §§  2250^1. 
corporations  may  be  punished  by  fine.    Courts,  j$  2252.    See  g  2164. 
failure  to  pay  clerk's  fees  in  District  of  Columbia.    Courts,  g  2256. 
disobeying  writ  of  habeas  corpus.    Courts,  g$^  2258-60. 
compelling  clerk  to  pay  money  to  marshal;  and  deputy  marshal  to  pay  over  money; 

resignaXion  unavailing.    Courts,  gg  2265-66. 
gticere,  whether  act  of  1831,  as  to  power  to  punish  for,  applies  to  the  supreme  court. 

Courts,  ^g  2124,  2147-40. 
object  of  power  to  punish  for,  what.    Courts,  gg  2125,  2147-49. 
powers  of  federal  courts  to  punish  for,  by  statute  and  common  law.    Courts,  g  216& 
privilege  of  suitors  attending  court  is  from  arrest,  not  service  of  summons;  not  a  coo- 

tempt  to  serve  summons,  unless  in  presence  of  the  court    Courts,  g^  2146,  2179. 
witnesses;  the  house  of  representatives  may  punish;  what  a  contempt  by;  sabposna 
juay  .run  intoanotber  district ;  effect  of  appearance  before  service  of  attachmeot 
Courts,  §§  2188,  2189,  2206. 
what  must  appear  in  order  to  judge  guilty  of  contempt    Courts,  gg  2188,  n§L 
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CONTEMPT  OP  COURT,  Is  General;  What  is —continued. 

wUnesaes;  the  same  powers  exercised  on  ex  parte  examination  by  deposition  as  the 

court  can  exercise.    Courts,  §  8167. 
attorney,  what  a  contempt  by.    Courts,  g§  2310,  2214-1(1. 

immediate  punishment  by  strilting  onname,  when ;  when  by  proceedings.    Courts, 

g2214. 
no  disbarment  for;  mandamus  to  reinstate.    Courts,  g§  2127,  2147-49,  2215-16. 
no  summary  disbarment;  hearing.    Id, 

2.  PRAcncaE. 

appeal;  supreme  court  cannot  reverse  fine  by  circuit  court    Courts,  §  2101. 

can  be  no  arrest  for,  outside  of  district.    Courts,  g  2198. 

the  proceedings  are  civil  up  to  the  issue  of  attachment.    Courts,  §  2195. 

mitigation  of  fine;  hearing  granted.    Courts,  §i$  2198-99. 

order  to  show  cause;  service  of  rule.    Courts,  ^  2184-36,  2158-64,  2201-2204. 

practice  under  ninetieth  equity  rule.    Courto,  g  2158. 
stay  of  proceedings  pending  review;  on  what  terms.    Courts,  §  2205. 
when  the  object  of  the  motion  is  only  to  ascertain  plaintiiTs  rights.    Courts,  §  2258. 
in  order  for  violation  of  injunction,  not  necessary-  to  make  United  States  a  party  in 

the  title.    Courts,  g§  2182,  2156. 
attachment  for;  requisites  of  motion;  evidence  must  be  clear  and  strong.    Courts, 
§g  2196-97. 
court  of  equity  may  issue  in  vacation.    Courts,  §  2200. 
personal  service  of  injunction  or  order  must  clearly  appear  to  have  been  made. 

Courts.  §g  2244-45. 
particulai-ity  required  in  order  adjudging  defendant  guilty.    Courts,  §  8155. 
may  issue  without  rule  to  show  cause.    Courts,  §  2161. 
granted  only  in  clear  cases  and  on  full  proof.    Courts,  gg  2187,  2165. 
agaiust  witnesses ;  attachment  on  proof  of  summons  and  return.    Courts,  §  2204. 
indictment  for.    Courts,  ^§  2129,  2150-58. 

costs  taxed  against  plaintiff  for  attempt  to  entrap  defendants  into  violation  of  injunc- 
tion.    Courts,  §  2i48. 
punishment  limited  to  fine  uid  imprisonment  under  judiciary  act.    Courts,  §§  2126, 
2147-49. 
committing  until  fine  paid  is  not  fine  and  imprisonment.    Courts,  |§  2183,  2157. 
must  be  arrest  and  imprisonment  before  warrant  for  removal  to  another  district  Courts, 

§g  2180,  2150-58. 
an  order  imposing  a  penalty  for,  is  a  final  judgment ;  no  power  to  alter  after  term. 

Courts,  ^§  2181,  2154-57. 
the  United  States  is  the  real  party  in  proceedings  to  punish.    Courts,  ^  2186,  8168. 
the  respondent's  answer  cannot  be  traversed ;  but  must  be  credible  and  consistent ; 

inferences  from  answer.    Courts,  gg  2i89-40,  2168-70. 
considerations  in  imposing  penalty.    Courts,  ^2175. 

an  offense  against  the  United  States ;  pardoning  power  exercised  only  by  the  president, 
not  the  court    Courts,  gg  2144,  21 76-78. 

CONTRACTS.    See  Assigtiees  and  Indorsees;  Corporati<mB,  1 ;  Court  of  Claims;  lUegalUy; 

Jurisdiction^  8 ;  Obligation  of  Contracts;  Intents  and  Copyrights;  Service, 
when  tender  of  performance  or  payment  is  necessary  it  will  be  considered  as  waived 

when  it  is  certain  it  will  be  refused.  Courts,  g  4i84. 
laws  m  force  at  the  time  are  part  of.  Courts,  g  1 509. 
after  part  performance,  one  party  cannot  rescind  and  bring  suit    Courts,  §  1587. 

CONTRIBUTION.    See  Jurisdiction,  7. 

CONTROVERSY  BETWEEN  STATES.    See  Jurisdiction  of  the  Supreme  Court. 

CONVEYANCE  IN  ORDER  TO  SUE.    See  Assignees  and  Indorsees,  1. 

CONVEYANCES.    See   Assignees  and   Indorsees,  1;  Citizenship,  1,  h;   Contracts;  Fraud; 
Jurisdiction  of  the  Circuit  Court,  1,  g. 

COPYRIGHTS.    See  Patents  and  Copyrights, 

CORPORATIONS.    See  Aliens;  Assignees  and  Indorsees,  4;  Banks;  Citizenship,  1,  b,  g;  8; 
Contempt  of  Court,  1 ;  District  of  Columbia;  Jurisdiction,  4,  c,  d ;  i^ ;  Jurisdiction 
of  the  Circuit  Court;  Jurisdiction  of  the  Supreme  Court;  Louisiana;  National 
Banks;  Parties,  d;  Receivers;  Stock;  Stockholders;  Voluntary  Appearance. 
a.     service  on  agent  of  foreign,  not  empowered  to  receive  service,  void.     Courts,  §  126. 
one  may  be  created  by  the  concurrent  legislation  of  two  states.     Courts,  g  207. 
how  service  made  on,  generally.    Courts,  ^g  502,  508. 
are  citizens  of  the  state  creating  them,  for  purposes  of  an  action.    Courts,  §§  585. 

644,  9o9,  1829,  1846-50. 
court  cannot  exercise  jurisdiction  over,  unless  all  its  stockholders  are  within  the  ju- 
risdiction (overruled).     Courts,  ^§  1208,  1828,  1844-45. 
overruled  by  later  casea     Courts,  ^f)  1829,  1846-50. 
jurisdiction  of  federal  courts  over.     Courts,  g  645. 
review  of  cases  on  citizenship  of.    Courts,  §  1651. 
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CORPORATIONS  —  continued 

cannot  migrate,  but  may  exerciae  its  functions  in  another  state.    Courts,  §  VKt, 

a  Kansas  corporation,  owning  and  operating  a  Missouri  railroad*  does  not  thereby 
become  a  Missouri  corporation.    Courts,  %§  1840, 1S74. 

are  citizens  of  state  in  which  they  legally  exist,  though  formed  wider  laws  of  the 
United  States.    Courts,  §§  1341,  1875. 

are  within  the  act  of  1871,  giving  action  to  a  ''  person  "  deprived  of  rights  secured 
by  the  constitution  or  laws  of  the  United  States.    Courts,  ^  1842,  1876-77. 

charters  are  contracts  between  the  state  and  the  corporation.    Courts,  g  1871k 

joint  stock  companies  are  citizens  of  state  by  which  created.     Courts,  §§  1343, 
1878-79. 
when  they  are  corporations  de  facto;  how  attributes  determined.    Courts, 
§  1879. 

averments  must  show  not  only  citizenship,  but  that  it  is  a  corporation  under  the 
state  law.    Courts,  g  1394.    See  §  1893. 

estoppel  as  to  citizenship  by  acting  as  a  corporation.    Courts,  §  181^. 

suable  only  where  chartered.    Courts,  §g  1396-97. 

the  Union  Pacific  may  sue  and  be  sued  in  any  federal  court  Courts,  §§  990,  1398, 
1480. 

majr  sue  in  other  states.    Courts,  ^  1413. 

no  jurisdiction  if  corporation  a  citizen  of  same  state  as  the  plaintiff.    Courts,  %  1414. 

citizenship  of  members  controls  that  of  the  corporation ;  but  the  members  are  con- 
clusively presumed  to  be  citizens  of  the  state  granting  the  charter.  Courts, 
§§  1380-85,  1445,  1460,  1462. 

citizenship  of  the  corporation,  jurisdiction  depends  on ;  what  constitutes  citizen- 
ship.   Courts.  §§  1384-92. 

b.  Foreign,  may  be  sued  independent  of  statute  authorizing  service  of  process.    Courts, 

may  be  "found*'  in  another  state  within  the  judiciary  act;  jurisdiction  of  insur- 
ance company.    Courts,  ^g  1383,  1858-55,  1401,  1402.    See  g§  16:S2-25. 

agreement  that  process  may  t)e  served  on,  applies  to  federal  courts,  when.  Courts, 
%  1855. 

found  where  it  does  business  (case  overruled).  Courts,  §§  1884,  li59-61«  1870, 
1897. 

service  on  agent  appointed  under  Pennsylvania  statute,  valid.  Courts,  gg  1883, 
1856-58. 

review  of  cases  on  service  on  agent ;  they  hold  no  more  than  that  servioe  on  agent, 
as  in  suits  in  state  courts,  is  good.    Courts,  §.^  1385,  1862-64. 

one  owning  and  operating  a  road  in  the  state,  but  created  in  another  atete,  is. 
Courts,  §§  1340, 1874. 

suable  where  it  does  business,  if  local  law  so  provides.    Courts,  gg  1899-14i0&. 

service  of  process  on;  not  by  service  on  officer  in  another  state.    Courts,  gg  1408, 
1408. 
who  IS  an  agent  on  whom  to  serve.    Courts,  §g  1404,  1405. 
when  service  valid,  when  not.    Courts,  ^  14U(i-ll. 

effect  of  provisions  against  doing  business,  or  removing  cases.    Courts,  ^  1415-16. 

stockholder  of  foreign  hauls  may  bring  bill  in  equity  to  distribute  assets.  Courts, 
§  1417. 

suit  against,  by  stockholders  of  other  states,  to  enjoin  tax.    Courts,  g  1418. 

waiver  of  privilege  not  to  be  sued  by  appearing  and  answering;  not  by  a  plea  in 
abatement.    Courts,  g§  1431-85. 

a  case  against  may  be  removed  which  could  not  be  originally  brought  in  the  circuit 
court.     Courts,  g§  1436-37. 

though  officers  or  property  found  within  district,  the  court  does  not  acquire  juris- 
diction.   Courts,  §  1624. 

it  seems  that  service  on,  according  to  state  laws,  would  not  give  jurisdiction.   Courts, 
g  1625. 
e.  Created  by  two  states,  regarded  as  citizens  of  both  states;  no  jurisdiction.    Ooorts, 
^§  1331,  1851-52. 

consolidated  under  laws  of,  amount  to  two  distinct  entities ;  may  sue  or  be  sued  by 
a  citizen  in  either  state.    Courts,  g§  1386-37,  1865-68, 1419-20.    See  ^  1427-8& 

consolidated,  right  of  one  to  sue  the  other  in  federal  court.    Courts,  ^  1868,  1421. 
may  sue,  or  be  sued  by,  a  citizen  of  either  state.     Courts,  g§  1388, 1389, 1869-78. 

may  properly  be  sued  as  a  citizen  of  either  state.  Courts,  g§  1839,  1870-78, 
1421-28. 

but  not  by  a  citizen  of  either  state,  in  such  state.    Courts,  g§  1487-98. 

suit  against  two  corporations,  one  in  each  state,  composed  of  same  individuals. 
Courts,  g  1421. 

railroad  chartered  in  three  states,  removal  from  either.    Courts,  §  1428. 

what  does  not  amount  to  incorporation  in  another  state.    Courts,  gg  H04^^5. 
confirming  charter,  not.     Courts,  g  1426. 
operating  road  therein.    Courts,  g  1429. 

COSTS.    See  Amount;  Contempt  of  Court,  2 ;  Jurisdiction^  8, 
none  where  no  jurisdiction.    Courts,  §§  226-27. 
real  party  interested  required  to  give  nominal  party  security  for,  when.    CourtSy  g  949. 
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COUNSEL. 

incapacity  of  judge  from  having  been  of.    Courts,  g§  1,  6^ 

COUrn^IES.    See  Altena;  Citizenship,  1,  g;  Jurisdiction,  6,  b ;  Jurisdiction  of  the  drcuU 
Court,  1,  e. 
effect  of  changing  defendant  county  into  another  district.    Courts,  §  1705. 

COUNTY  COUKTS.    See  District  of  Columbia;  Probate  Courts;  State  Courts, 
judgment  conclusive  in  federal  courts.    Courts,  g  528. 

COUNTY  WARRANTa    See  Assignees  and  Indorsees,  4. 

COUPONS.    See  Assignees  and  Indorsees,  2,  4;  Municipal  Bonds, 

COURT  OP  CLAIMS. 

1.  Iv  QKirxEAL;  How  JuBiBDionoN  Aoqotbsd,  svo. 

2.  What  Claims  Withih  Jubisdiotxoh;  What  FsoFia  to  bb  Allowss^ 
8. WHAT  Not. 

4  PlBADIMO  AMD  FftAOTKJB. 
6.  LXMITATIOHS. 
S.  EVXDKMCB. 

1.  Is  GsNBiUL;  How  JuRieDicnoir  Aoquirbd,  etc. 

power  to  grant  new  trial,  mandamus  to  compel  decision.    Courts,  g  28. 

governed  by  rules  and  procedure  in  law  and  equity.    (Jovurts,  §g  1767-72. 

jurisdiction  is  by  consent  of  the  government,  and  depends  on  acts  of  congress.    Courts, 

§§  1773-77. 
has  no  equity  jurisdiction.    Courts,  §  1778. 

the  power  or  congress  in  respect  to  claims  is  absolute.    Courts^  g§  1773-77,  1831. 
whether  mandamus  lies  to  secretary  of  treasury  to  pay  judgment.    Courts,  §  1845. 
may  determine  precise  amount  of  claim.    Courts.  §  1888. 
has  no  jurisdiction  when  a  state  is  impleaded  with  the  United  States  as  co-defendant. 

Courts,  §  1898. 
jurisdiction  before  1883.    Courts,  g§  1894-96. 
extent  of;  extends  throughout  the  United  States;  takes  judicial  notice  of  state  laws. 

Courts,  ^§  1779-80. 
right  of  aliens  to  sue  in.    Courts,  gg  1934-25. 

2l  What  Clabis  Within  Jurisdiction:  What  Proper  to  be  Allowed* 

founded  on  contracts^  laws  of  congress,  regulations  of  executive  departments  or  claims 
referred  by  either  house.    Courts,  g§  1781-82. 
and  also  claims  transmitted  by  heads  of  departments.    Courts,  g§  1888^1. 

a.  Torts  not  within  the  jurisdiction;  collisions  at  sea;  arrest,  infringement  of  patent. 

Courts,  §§  1783-88. 

b.  Contracts;  army  supplies.    Courts,  §  1785;  with  patentee.    Courts.  §  1790. 

public  service  at  request  of  government  agents.    Courts,  g  1791;  secret  service. 

Courts,  g  1972. 
salvage,  salary,  land  warrants.    Courts,  g§  1792-96.    See  post,  3. 
rent  implied  after  judgment  for  rent,  is  at  same  rate.    Courts,  §  1804. 
lost  bonds  of  Texas,  assumed  by  the  United  States.    Courts,  g  1806. 
pay  of  oflQcer  in  Texas  navy,  at  annexation.    Courts,  g  1842. 
claim  allowed  by  auditor,  but  payment  refused.    Courts,  g  1844. 
claim  on  judgment  refused  payment  by  secretary  of  the  treasury.    Courts,  g  1845. 
on  refusal  of  credit  by  accounting  ofllcer.    Courts,  g  1846. 

revenue  laws,  except  in  cases  of  illegal  assessment,  and  exaction  of  duties,  for 
which  special  relief  given.    Courts,  gg  1809-20. 
claim  of  informer.    Courts,  gg  1819-20. 
abandoned  or  captured  property  act;  what  claims  within  jurisdiction,  what  not. 
Courts,  gg  184iW7. 
only  the  proceeds  which  have  reached  the  treasury  can  be  claimed,  though  pre- 
vented by  fraud  of  government  agent.    Courts,  g  1851. 
proof  of  loyalty  essential  notwithstanding  act  of  congress  as  to  taking  effect  of 
benefit  of  tminesty  act.    Courts,  g  1857. 
destroyed  property;  when  claim  for  allowed,  notwithstanding  the  act  of  July  4, 

1864.    Courts,  ^  1859,  1868-65,  1868-70.  1876. 
aesignee^  claims  may  be  in  name  of  assignor.    Courts,  gg  1915-23. 

e.  Claims  referred  by  special  act;  what  allowable.    Courts,  gg  1821-35. 
the  court  determines  whether  any  claim  exists.    Courts,  g  1822. 
interest  aUowed^  when.    Courts,  gg  1824^  1826. 
no  appeal,  when.    Courts,  gg  1825,  1829. 

when  the  court  acts  as  a  board  of  commissioners.    Courts,  g  1826. 
when  assignee  of  claim  cannot  prosecute  it    Courts,  g  1827. 
congress  may  withdraw  claims  submitted.    Courts,  g  1830. 
re-r«!ference  after  judgment.    Courts,  g  1833. 

HDhat  not;  damages  for  change  of  plans  and  specifications.    Courts,  g  1821. 
damages  or  delays,  when.    Courts,  g  1882. 
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COURT  OF  CLAIMBp  What  Clahib  Withot  Jubisdicteoh;  What  Pbofsb  to  Bb  Al- 
LOWED — oontinaed. 

d.  Claims  tranmnitted  by  departments;  practice  as  to ;  ItmitatioDs.    Ck>urtB,  g§  1888-41. 

e.  Claitna  under  department  regulations.    Coarts,  §§  1781-82,  1843. 

f.  Equitable  claims.    See  Courts,  f^  1778,  1928. 

to  reform  contract,  under  act  of  1876.    Ck)urts,  §  1887. 

8.  WHAT  Not.    See  Judicial  and  Political  Queetions. 

equitable  claim  of  holder  of  military  bounty  land  warrant.    Covarts,  §  1778. 

or  f6r  issue  of  land  warrants.    Courts,  gg  1796-99. 

bounty  not  authorized  by  congress.    Courts,  g  1800. 

claim  of  pension  agent,  when  pay  not  allowed.    Courts,  §  1801. 

money  paid  on  judgment,  when.    Coarts,  g  1803. 

cannot  allow  interest ;  qucere,  as  to  claim  wholly  composed  of.    Courts,  §  1808. 

for  reversion  of  confiscated  property  implied  by  amnesty  act.    Courts,  §  1805. 

rent  assumed  by  the  government  under  an  Indian  treaty.    Courts,  g  1807. 

for  which  special  tribunal  created.    Courts,  §  1808. 

under  revenue  laws,  when,  see  supra,  2.    Courts,  g%§  1810-18,  1815. 

under  abandoned  and  captured  property  act    Courts,  §,:$  1846-57. 

for  property  used  in  waging  war  against  the  United  States.    Courts,  §§  184&-50. 

when  petition  makes  only  a  case  or  trespass.    Courts.  ^  1855. 
destroyed  property,  during  the  war,  under  act  of  1864;  what  claims  are  within  the  act. 

Courts,  g§  1858-62,  1867,  1872-75. 
claims  by  assignees;  suit  may  be  in  name  of  assignor.    Courts,  §§  1915-28. 

4.  PLRADINa  AND  PHACTICE. 

the  court  acts  as  a  board  of  commissioners,  when.    Courts,  §  1826. 

acts  like  any  court,  under  legal  and  equitable  rules.    Courts,  g§  1767-73. 

bound  by  interpretation  of  contract  by  treasury  department,  approved  by  confess. 
Courts,  §  1888.  n     ^      -i^ 

rehearing  under  act  of  congress.    Courts,  g  1833. 

set-off  in  favor  of  government;  income  tax  on  officer's  salary  not  set  off.  Courts, 
§^  1886-88. 

claims  must  first  be  presented  to  proper  officer.    Courts,  g§  1847.    See  ^  1886. 

as  to  claims  under  abandoned  and  captured  property  act.     Courts,  §  1853. 

when  there  are  several  claimants  to  same  property,  one  suit  sufficient.  Courts,  g  1877. 
practice  and  procedure.    Courts,  ^'g  1878-79. 

guardian,  executor,  etc.,  may  sue;  as  between  guardian  and  tutor,  the  court  will  pre- 
fer appointment  made  where  ward  resides.    Courts,  g  1880. 

accounts  may  be  referred.    Courts,  gg  1881-82. 

vacation  of  commission  of  commissioner.    Courts,  g  1883. 

report  of  equitable  claim  to  congress.    Courts,  g  1884. 

no  right  of  trial  by  jury  in ;  act  constitutional.     Courts,  g  1885. 

the  court  cannot  require  additional  jurisdictional  requirement;  as,  presenting  claim  to 
department.    Courts,  g  1886. 

0.  Defenses;  acquiescence  in  use  of  patent  by  postoffice  department    Courts,  g  1789. 
former  recovery;  estoppel  by  judgment.     Courts,  $^g  1897-1900. 

res  adjudicata  in  another  court.    Courts,  gj$  1901-1903,  1906-1908. 
otherwise  of  decision  of  exports  commission.     Courts,  g  1904.    See  §  1905. 
settlement  of  claim  by  commission,  final ;  so  of  award.    Courts,  g.:^  1905-1908. 
so  of  decision  on  land  warrant  by  commissioner,  and  of  claim  settled  by  con- 
gress.   Courts,  gS  1909,  1910. 
when  may  review  decision  of  officers.    Courts,  gg  1911-14. 
appeal  to  supreme  court.    Courts,  g  1885.    See  gg  lb25,  1829. 
judgment  may  be  rendered  for  services,  though  no  quantum  meruit  count.    Coart8» 

§1889. 
cannot  hear  without  proper  parties,  nor  bring  in  others.    Courts,  §  1890. 
dismissal  for  misjoinder  of  parties.    Courts,  g  1891. 
citation  to  non-parties  to  appear,  effect  of.    Courts,  g  1893. 
judgments  prior  to  1868.    Courts,  ^g  1895-96. 
new  tnals;  when  granted ;  rules  regeirding,  after  appeal  or  affirmance  on  appeaL  Courts, 

gg  1954^. 
aj^als  to  supreme  court,  practice  on.    Courts,  gg  1964-71. 

findings  of  court  of  claims,  weight  of :  form  of.    Courts,  gg  1973-75. 
pleading;  what  must  be  shown ;  amendments ;  averment  of  loyalty.    Courts,  gg  1946- 
1953. 

5.  Limitations. 

statute  not  pleaded  as  to  claim  transmitted  from  head  of  department    Courts,  g  1840. 
when  statute  begins  to  run;  effect  of.     Courts,  gg  1926-80. 

6.  Evidence. 

principles  which  govern  courts  apply.    Courts,  gg  1981-45. 
competency  of  claimant,  his  agent,  assignor.    Courts,  gg  1982-87,  1999-41,  1945. 
when  objections  made ;  re-examination  of  witness.     Courts,  g§  1943-43. 
claimant's  oath  inadmissible ;  so  of  acts  of  war  department,  when.    Courtis,  §g  1940, 
1944. 
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COUETa  See  Attorneys;  Clerks  of  Courts;  Confederate  Courts;  Constitutional  Law;  Conr 
tempt  of  Court:  County  Courts;  Court  of  Claims;  Courts-Martial;  Decrees;  District  of 
Columbia;  Judges;  Judgments;  Judicial  Power;  Jurisdiction,  1 ;  2,  a;  Justices  of  the 
,  Peace;  Locality;  Military  Commission;  Military  Courts;  Obligation  of  Contracts; 
'  Orphans* ^  Courts;  Probate  Courts;  Prcmieional  Courts;  Bes  Adjudicata;  State  Courts; 
State  Laujs;  Territorial  Courts. 

a.  Generally ;  limited  jurisdiction  mnst  affirmatively  appear,  see  Jurisdiction^  1. 

presumptions  as  to  courts  of  general  jurisdiction,  see  Jurisdiction, 
lor  questions  as  to  the  power  to  decide  in  particular  cases,  see  Jurisdiction. 
effect  of  changing  time  of  holding.    Courts,  §  78. 

certain  privileges  granted  to  Maryland  courts  not  applicable  to  federal.    Ck>urts, 
'8  78. 

the  decision  of  several  points,  any  one  being  decisive,  is  not  obiter.    Ck>urt8,  §  94. 
no  reporter  can  have  copyright  of  opinions  of.    Ck>urt8,  §  109. 

grotection  by  writs,  see  Officers. 
save  to  sue  receiver  necessary.    Courts,  §  112. 
effect,  of .  war  on  courts  s^d  jurisdiction,  see  Jurisdiction;  War. 
will  uphold  an  act  of  congress  if  possible.    Courts,  §  52. 
decision  on  question  withm  power  of,  collaterally  binding.    Courts,  §  67« 
act  sua  sponte^  to  dismiss  for  collusion.    Courts,  g  1218. 
of  one  districc,  will  carry  out  the  decree  of  a  court  in  another  district,  when. 

Courts,  g  1631. 
will  not  exercise  pardoning  power,  at  least  until  the  executive  disclaimB  the  power 
to  do  so.    Courts,  g  2177. 

b.  Organization ;  statutes  as  to  districts  in  New  York  construed.    Courts,  %  18. 

of  circuit  court.    Courts,  g  71. 

appointment  of  courts  a  sovereign  power.    Courts,  g  70. 

by  military  governor  of  a  state,  revocable.    Courts,  g  41. 

e.  Powers  of  courts.    See  Adjour^iment;  Att-omeys;  Examiners;  Jurisdiction;  Money. 
territorial,  have  no  federal  power.    Courts,  g  42. 

may  settle  terms  on  which  bridge  may  be  used  by  railroad.    Courts,  gg  48,  50-52. 
may  prescribe  future  rule  of  conduct,  or  protect  right  in  the  future.    Courts,  gg  44, 

50-52.    See  g  75. 
over  judgment^  at  subsequent  term,  see  Judgments. 
acts  of  judge  after  resignation,  valid.    Courts,  g  73. 
effect  of  state  law  as  to  liolding,  on  holidays.    Courts,  g  77. 
to  reverse  former  rulings,  on  case  remanded  to  court  of  appeals.    Courts,  g  89. 
to  distribute  "funds  in  court.    Courts,  g  91. 

should  not  do  indii*ectly  what  it  cannot  do  directly.    Courts,  g  92. 
cannot  be  required  to  declare  the  law  on  hypothetical  questions.    Courts,  g  98. 
when  Rpectators  may  be  excluded.    Courts,  g  95. 
how  far  may  enforce  performance  of  duty  of  officers  appointed  by  executive. 

Courts,  g  96. 
may  compel  restoration  of  property  abstracted  from  its  custody.    Courts,  g  97. 
cannot  control  a  purely  ministerial  act,  like  making  a  record.    Courts,  g  98. 
none  over  army,  nor  over  militia  while  in  service.    Courts,  g  99. 
of  supreme  court,  over  inferior  judges  by  mandamus,  see  BiU  of  Eooc^tions;  Man- 

damvji. 
no  powers  conferred  by  unconstitutional  law.    Courts,  g§  146-47. 
rendering  and  executing  judgments.    Courts,  g  87. 

d.  Officers.   See  Attorneys;  Clerks  of  Courts;  District  Attorney;  Examiners;  Marshals; 

C^tcers, 
power  to  appoint  examiners.    Courts,  §  90. 

e.  Books  and  records ;  right  of  citizen  to  examine  defined.    Courts,  gg  47,  61,  62. 

minutes  of  clerk  not  the  record;   amendment  of;    "judgment  roll.''     Courts, 

gg  118.  114. 
omission  not  supplied  by  presumption,  when.    Courts,  §  115. 
certified  copies  of  opinions  of  supreme  court,  how  made.    Courts,  g  115. 
dockets  of  courts  of  District  of  Columbia  are  its  records.    Courts,  §  116. 
how  far  clerk  may  certify.    Courts,  g  1 17. 
bill  of  review  lies  only  for  errors  of  record.    Courts,  g  118. 
proceedings  to  restore  lost  records,  how  taken.    Courts,  g  119. 
admission  of  aliens  must  be  of  record.    Courts,  g  120. 

f.  Bules.    Courts,  g  84 

g.  Control  over  proceedings;  to  regulate  their  own  practica    Courts,  g  84 

h.  Of  general  jurisdiction;  county  courto  of  Virginia  are.    Courts,  g  468a. 
see  Appeals;  Jurisdiction,  1. 
are  not  inferior  courts,  in  a  technical  sense.    Courts,  g  508. 

1.  Of  limited  jurisdiction,  see  Jurisdiction,  1. 

J»  Inferior  courts,  see  supra,  h. 

judgments  of,  binding  till  reversed,  though  erroneous.    Courts,  gg  463,  508,  509. 
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condemnation  of,  when  a  bar.    CiOurtB,  §  850. 

jurisdiction  and  powers  of  fedevai  and  state.    Conrta.  §§9081-88. 

justice  in  District  of  Columbia  not  subject  ta    Courts,  §  2081 

Yoidable  decree  of*  protects  officer  from  action  for  tBkao  unpnaouoient.    Oomt^  §  2088. 

COVENANT.    See  Amount. 

CREDITORS*  BILLS.    See  Citizeruhip,!, b;  JuriadiGtion,. 4,  e;  7;  Jurigdietumof  the  CHreuU 
Court,  U  a»  c. 
preference  acquired  by.    Courts,  §  610. 

CRIMES.    See  CHvU  Actions;  Contempt  of  Court;  Juriadietion,  4,  e;  6;  JurUdictUm  of  the 
District  Court,  a. 
DO  common  law  offenses  against  United  States.    Courts,  §  2161. 

CROSS-BILL.    See  Jurisdiction,  7 ;  Nationcd  Banks. 

CUSTODY  OF  THE  COURT.    See  Contempt  of  Court,  1 ;  JwriMMam,  ^  4. 

D. 

DAKOTA.    See  Terriiorial  Courts. 

DAMAGE&    See  Amount;  Patents  and  Copyrights. 

DEATH.    See  Jurisdiction,  0,  b;  7. 

DEBTOR  AND  CREDITOR.    See  Equity;  Jurisdiction,  6. 

DECREES.    See  Estoppel;  Judgments;  Jurisdiction,  1,  7,  8;  Shipping  and  AdmiraUg: 

effect  of  performance  of  condition  precedent  to  obtaining:  oenefit  of.    Courts,  g  49S. 
settling  title  to  bonds;  contempt  of  court.    Courts,  §  2171. 

DEED  OF  TRUST.    See  Trustee. 

DEEDS.    See  Acknowledgments;  Jurisdiction^  8,  b;  JturisdiiAion  of  theCireuU  Oow%  2,  e; 
Vendor's  Lien. 

DEFAULTING  OFFICER    See  Judicial  and  BMtiedl  Questions,  1»  2b 

DEFENSE.    See  Jurisdiction  of  the  Circuit  Court,.  2,  a. 

DEFINITIONS. 

**  defendant,**  is  one  having  a  real  interest.    Courts,  g  1714 
"found,"  in  judiciary  act     Courts.  §  1854.    See  Service. 
**  person,"  includes  corporation,  when.    Courts,  g  1877. 
*'  proceeding  in  a  state  court."    Courts,  g  265. 

0EKURRER.    See  Citizenship,  8,  b:  Judgments;  Jurisdiction,  1,  a;  9;  Pleadkigi  e. 
general,  overruled  if  party  entitled  to  any  relief  prayed  for.    Ck>urt8,  g  68. 
special,  sustained  for  uncertainty  of  declaration;  plea  answering  part  of  deelaration  is 
demurrable.    Courts,  gg  1872-78. 

DEMURRER,  JOINDER  IN.    See  Citizenship,  a,  b. 

DEPARTMENTS.    See  Court  of  Claims;  Judicial  anA  Pdlitioal  Questions. 

of  the  government,  independence  of  the;  mandamus;  injuncUoo.    Courts  g§iM»  IM. 

DEPARTMENTS,  HEADS  OF.    See  Court  of  Claims. 

DEPOSITIONa    See  Contempt  of  Court,  1. 

DEPUTY  CLEREL    See  Clerks  of  Courts. 

DEPUTY  MARSHAL.    See  Contempt  of  Court,  1. 

DESCENT.    See  Maryland. 

DIRECTORS.    See  Jurisdiction  of  the  Circuit  Court,  1,  f ;  Jurisdiction  of  Me  Stgps^me  Court; 
National  Banks,  a;  Stockholders,  1. 

DISCOVERY.    See  Patents  and  Copyrights. 

DISMISSAL.    See  Estoppel. 

DISQUALIFICATION.    SeeJud^ 

DISTRICT  ATTORNEY.  .  .         ^  ^  ^ 

communication  through,  between  courts  and  executive;  promise  not  to  ptoeecota 
Courts,  g  3817. 
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DISTRICT  COITRTS.    See  Jurisdiction  of  the  Circuit  Court;  JurisdietUm  of  the  District 
Court;  Writs  of  Error, 
act  giving  speoiai  power  to,  construed.    Courts,  §  50. 
relations  to  circuit  courts.    Courts,  §  649. 

decree  of,  not  a  matter  arising  under  constitution  and  laws.    Courts,  %  650. 
power  of,  as  circuit  courts,  in  Alabama.    Courts,  §  838. 

DISTRICT  COUBTB  OF  TERRTTORIEB.    See  Territorial  Courts. 

DISTRICT  JUDOBS.    See  Judges. 

DISTRICT  OF  COLUMBIA.     See  Citizenship,  1,  a;  Docket;  Jurisdiction  of  the  Circuit 
Court,  2;  2,  e;  Jurisdiction  of  the  Supreme  Court;  Lex  Fori  and  Eemedies;  Lottery, 

a.  Generally ;  rehearing  in  supreme  court  of,  for  division  of  opinion.    Courts,  §  25. 

decision  of  mayor  reversea  for  his  disqualification.    Courts,  §  32. 

courts  of,  have  power  of  adjournment.    Courts,  j;§  46,  60. 

supreme  court  of,  is  a  federal  court ;  cannot  review  decision  of  justice  in  genenU 

term.    Courts,  g§  2069^70. 
powers  of  county  and  orphans'  courts  of.    Courts,  ^  2071-72. 

b.  Circuit  court  of,  may  enf ovee  summary  remedy  in  favor  of  bank.    Courts,  §  21& 

maj  issue  mandamus  under  its  original  jurisdiction.    Courts,  §  807. 
jurisdiction  and  powers ;  federal  and  other  causes.    Courts,  ^  2048-40. 

derived  from  acts  of  congress  only.    Courts,  g  2050. 

amount  is  $20 ;  effect  of  smaller  verdict.    Courts,  g§  2051-54. 

of  bastardy;  quashing  inquisition;  grant  ferry  rights;  application  of  apprentice 
for  discharge.    Courts,  g§  2055-58. 

none  of  suit  a^jainst  administrator  appointsd  by  state  court.    Courts,  §  2059* 

injunction  against  sale  of  free  negro.    Courts,,  g  2060. 

mandamus  against  corporation.    Courts,  §  2051. 
to  postmaster-geueral.    Courts,  §  2062. 

of  appeals  from  justices  of  the  peace.    Courts,  §§  2068-64,  2102,  2104,  2122. 

of  appeal  from  justice  of  case  in  which  there  was  a  juiy  triaL      Courts, 
§2065. 

of  attachment  issued  under  warrant  of  justioe.    Courts,  §  2066. 

attachment  against  witnesses  for  contempt.    Courts.  §  2068. 

cannot  issue  subpoena  traveling  out  of  district ;  habeas  corpus.    Courts,  §  2067. 

C  Justices  of  the  peace;  powers  and  jurisdiction.    Courts,  gg  2110-2128. 

DISTRICTS,  JUDICIAL.    See  Citizenship,  1 ;  Voluntary  Appearance. 

DIVERSION.    QeeLocalUy. 

DIVIDBD  C0X7RT.    Bee^Judges. 

DIVISION  OF  OPINION.    See  Certificate  of  Division;  Citizenship,  2;  Judges. 

DrVORCK    See  Citizenship,  1,  g;  Territorial  Courts. 
deoeee  in^  collaterally  binding.    Courts,  g  546. 
federal  courts  have  no  jurisdiction  of  actions  for.    Courts,  g  908. 
English  courts  of  equity  may  compel  payment  of  alimony  decreed  by  ecolesiastioal 

court.    Courts,  g  9V6. 
decree  of  alimony  is  a  judgment  of  record  of  equal  force  in.  all  the  states.    Comiti^ 

§906. 
^ieot  of,  a  mesna^et  tharo;.  the  marriage  relatioiB.r    Courti,  ^  910^1L. 

DOCKET. 

the  record,  in  the  District  of  Columbia.    Courts,  g  116. 

DOCKETING.    See  holidays;  Judgments, 

DOMESTIC  RELATIONS.    See  Citizenship,  1,  gi  Divorce;  Feme  Covert. 
f unctioos  of  govemiaent  aa  to»    Gointi^  g  9il« 

DOHIGHiS:  See^  OttizensMp,  2;  8 ;  Corporations, 
change  of,  does  not  affect  federal  jurisdictic 
of  wife;  separate  from  that  of  husband,  when.    Courts,  gg  909^-907. 

DUE  PROCESS  OF  LAW.    See  Lex  Fori  and  Bemedies;  Taxation. 

enforcement  of  the  provision  especially  within  province  of  Hbe  judioiaiy.    Gonrtii 

DURESa 

avoids  consent  to  jfirifldieti0n|.wiieBu    Courts,  g2M„ 

DUTIE&    See  Internal  Itevenue;.  Judicial  and  PcMtieal  QuiMcm,  H, 
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ECCLESIASTICAL  COURTS.    See  Divorce. 

EJECTMENT.    See  Amount;  Citizeruhip,  1,  h;  JurUdieiion,  4,  c;  Patents  and  Copyrights; 
Virginia. 
if  neither  party  interested  in  the  land,  the  court  has  no  jurisdiction.    Courts,  §  ISft. 
equitable  defense  not  set  up  in,  in  circuit  court.    Courts,  §  817. 

ELECTIONS.    See  Jurisdiction,  4,  b;  Offices,  Suits  to  Recover. 
jurisdiction  in  contested  cases  of.    Courts,  §  1604. 

EMBARGO.    See  Jurisdiction  of  the  Circuit  Court,  1,  gr;  2. 

EMBEZZLEMENT.    See  Jurisdiction  of  the  Circuit  Court,  1,  g. 

EMINENT  DOMAIN.    See  Jurisdiction  of  the  Circuit  Court,  1,  c;  2,  e;  Proceedings  in  Bern; 
Removal  of  Causes. 
congress  may  give  federal  courts  power  to  condemn  land.    Courts,  g  19& 

ENFORCEMENT  ACT.    See  Offices,  Suits  to  Recover. 

EQUITABLE  MORTGAGE.    See  Vendor's  Lien. 

EQUITABLE  TITLE.    See  Congress;  Jurisdiction  of  the  District  Court,  a;  Land  Titles. 

EQUITY.    See  BiUs  and  Notes;  Bill  of  Review;  Citizenship,  I,  e,  g,  h;  Contempt  of  Court; 

Court  of  Claims;  Creditors'  Bills;  Decrees;  Divorce;  Fi^aud;  Income  Tax;  InfunctUms; 

Jurisdiction,  4,  c;  6:  7,  b;  Jurisdiction  of  the  Supreme  Court;  Jurisdiction  of  the 

Circuit  Court,  1  a,  b ;  Jurisdiction  of  the  District  Court,  a ;  Louisiana;  Parties; 

Patents  and  Copyrights;  Pleading;  Pleas;  Railroads;  Rules  in  Equity;  Territorial 

Courts;  Trusts;  WiUs;  Writs  of  Error, 
omission  in  record  not  supplied  by  presumption  of  regularity.    Courts,  §  115. 
jurisdiction,  and  legal,  instances  of ;  concurrent  in  fraud  cases.    Courts,  ^§  181,  182. 
distinction  between  law  and,  fully  maintained  in  federal  courts  of  Louisiana.    Courts, 

§181. 
practice  where  state  court  declares  an  equitable,  to  be  a  legal,  right.    Courts,  §  182. 
federal  chancery  jurisdiction  not  affected  by  state  laws  creating  special  jurisdictions. 

Courts,  g  188.  , 

a  prayer  for  the  cancellation  of  notes  without  payment  is  objectionable.    Courts,  §  279. 
powers  of  United  States  circuit  courts  not  abridged  by  state  laws.    Courts,  g  S22. 
concurrent  jurisdiction  in.    Courts,  ^g  850,  418-27. 

powers  of  federal  courts  uniform,  and  independent  of  state  laws.    Courts,  §  596. 
federal  courts  will  enforce  equitable  rights,  however  arising;  authorities  reviewed. 

Courts,  §g  601,  602. 
federal  jurisdiction  In,  derived  wholly  from  the  constitution  and  laws.    Courts,  §§  680, 

601,  611-12. 
on  general  principles  of,  property  of  debtor  applied  to  pay  debts.    Courts,  §  60S* 

EQUITY  PRACTICE.    See  Equity;  Practice. 

a  bill  is  not  an  incident  to  a  former  suit,  when.    Courts,  g  641. 

EQUITY  RULEa    See  Contempt  of  Court,  2 ;  Rules  in  Equity. 

ERROR.    See  BiUs  of  Review;  Instructions;  Judgments;  Jurisdiction,  1,  d;  Writs  of  Error, 

ESTATES.    See  Maryland. 

ESTOPPEL.    See  Cofporations,  1 ;  Court  of  Claims,  4;  Judgments;  Judicial  Sales;  Jvriedie- 

tion,  4 
of  military  claimant,  by  appearing  before  commissioners,  to  sue  on  claim.    Cooits, 

§224. 
decree  of  dismissal  a  bar,  though  record  shows  no  jurisdiction.    Courts,  §  544. 

EVIDENCE    See  Amount;  Bills  and  Notes;  Contempt  of  Court;  Court  of  Claims,  1,  3; 
Examiners;  Judicial  Power;  Justices  of  the  Peace.  : 
effect  of  recprds  of  foreign  court.    Courts,  §  506. 

EXAMINERS. 

power  of  court  to  appoint.    Courts,  §  ^* 

EXCEPTIONS.    See  Instructions;  Louisiana. 

EXECUTIONS.    See  Attachment;  Judgments;  Judicial  Sates;  Jurisdiction,  4,  b.  e,  d;  7:  Ju- 
risdiction of  the  District  Court,  a;  Justices  of  the  Peace;  Replevin;  Service  by  i\i6U- 
cation. 
issuing  on  notice  to  administrator  of  debtor,  notice  not  presumed.    Courts,  g  165. 
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EXECUTIVE  DEPABTMENTa    See  Court  of  Claim;  Judieidl  and  BAiticai  QuesHons. 

EXECUTIVE  POWER. 

compared  with  judicial  and  legidative  power.    Goorts,  §  75. 

EXECUTORS  AND  ADMINISTRATORS.  8ee  Aliens;  Asgigneea  and  Indorses,  1 ;  Citizenship, 
1;  b;  District  of  Columbia;  Judicial  Sales;  Jurisaiction,  4,  e;  7 ;  Jurisdiction  of  the 
District  Court,  a;  Prc^te  Courts, 
executor  of  will  of  foreigner  appointed  here  may  sue  in  federal  courts.    Courts,  §  207. 
account  of  executor;  investment  in  Confederate  bonds.    Courts,  g  553. 

EXTRA  MATERIALa    See  Court  of  Claims,  8. 

FALSE  IMPRISONMENT.    See  Courts-MartiaL 

officer  liable  for,  when  no  jurisdiction.    Courts,  g  111. 

FALSE  REPRESENTATIONa    SeCiServioe. 

FATHER.    See  Citizenship,  1,  h. 

FEDERAL  QUESTIONS.    See  JurisdietUm,  1,  f ;  2,  ll. 

FEME  COVERT.    See  Citizenship,  1,  ^. 

suits  hj ;  general  discussion ;  suit  for  aiimonj  after  diyoroe.    Courts,  ^  856-IS7,  904, 
908. 

FERRY.    See  District  of  Columbia. 

FICTITIOUS  SUITS. 

courts  will  not  entertain.    Courts,  §  174 

FINDING.    See  Appeals;  Court  of  Claims,  4 

FINE.    See  Contempt  of  Court, 

if  the  president  cannot  remit,  he  may  discharge  from  imprisonment ;  quaere,  whether 
fine  ordered  paid  by  plaintiff  is  like  a  judgment  in  his  favor.    Courts,  §  2178. 

FLORIDA.    See  Jurisdiction  of  the  Supreme  Court;  Spanish  Claims;  Territorial  Courts, 

FORCIBLE  ENTRY  AND  DETAINER.    See  Jurisdiction,  G. 

•FORECLOSURE.    See  Assignees  and  Indorsees,  4;  Jurisdiction,  4,  c;  6,  b;  7;  Locality;  Par- 
ties, b;  Territorial  Courts, 
nature  of  proceeding.    Courts,  §  801. 

FOREIGN  ATTACHMENT.    See  Attachment:  Citizenship,  1,  h. 

officer's  possession  of  vessel  under,  not  divested  by  subsequent  proceedings  in  admiralty; 
otherwise  as  to  revenue  seizure.    Courts,  §g  870,  881. 

FOREIGN  BILIA    See  BUls  and  Notes, 

FOREIGN  CORPORATIONa    See  Corporations;  State  Courts;  Territorial  Courts. 

FOREIGN  COURTS.    See  Evidence. 

FOREIGN  GOVERNMENTS. 

suits  by,  in  federal  courts.    Courts,  gg  SlO-ll. 

FOREIGN  GRANTS.    See  Jurisdiction  of  the  District  Court;  Land  Titles, 

FOREIGN  INSURANCE  COMPANY.    See  Corporations. 

FOREIGN  JUDGMENTS.    See  Judgments. 

FOREIGN  SHIPS  OF  WAR. 

of  friendly  nation,  not  subject  to  federal  jurisdiction  while  in  our  ports.    Courts,  g  312. 

FOREIGN  SOVEREIGN.    See  Aliens. 

FORFEITED  PROPERTY..  See  Jurisdiction  of  the  District  Court,  a. 

FORFEITURE.    See  Jurisdiction,  4,  d;  Jurisdiction  of  District  Court,  a»  b. 

FORMER  ADJUDICATION.    S^  Court  of  Claims,  4 

FOURTEEan'H  AMENDMENT.    See  Constitutional  Law. 

FRANCE.    See  Ldnd  Titles;  Jurisdiction  of  the  District  Court,  a. 

FRANCHISEa    See  Jurisdiction  of  tJ^  Circuit  Court,  1,  a. 
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FRAUD.    See  Cowrt of  Claima,  8(  JwtitAiMim,  5,  7;  Jwi$d%Mcmofihe  OtrtvU  Court,  1,  a,  b; 

Patents  and  Copyrights;  Service. 
concurrent  jurisdiction  of  law  and  equity.    Courts,  §g  183,  44SHM. 
whether  fraudulent  or  ooUusWe'  levy  such  a  custody  as  defeats  subeequent  suit.   Courts, 

§  880. 
what  is;  when  presumed ;  sale  held  void;  Ohio  statute  as  to  fraudulent  salea    Courts, 

§g604-60«. 

FRAUD  ON  REVENUE.    See^  AltenSi 

FRAUD  ON  THE  JURISDICTION.    See  Assignees  and  Indorsees,  1 ;  Oitizenshq;^,  1,  h. 

FRAUDULENT  CONVEYANCES.    See  Assignees  and  Indorsees,  1 ;  Fraud. 

FRENCH  GRANTa    See  Jurisdiction  of  the  District  Court,  a;  Land  Titles. 

FUGITIVE  SLAVE  LAW. 

jurisdiction  of  district  court  under,  is  final  and  exclusive ;  was  constitutionaiL    Courts, 

Sg  88&-S6, 1781-83.  1758. 
habeas  corpus  in  favor  of  manfaai  imprisoned  for  enforcing.    Courts  §  417« 

FUNDS  IN  COURT.    See  Money. 

G. 

GARNISHMENT.    See  Jurisdiation,  4>  1h  e;  6»  7;  Bemorxd  of  Causes. 
description  of  trustee  process  in  Massachusetts.    Courts,  §  S6S. 

GENERAL  APPEARANCE.    See  Voluntary  Appearance. 

GENERAL  JURISDICTION.    See  Jurisdiction,  1,  e,  g. 

GOVERNMENT.    See  Judicial  and  Politioal  Questions;  Jurisdiction,  8. 

GOVERNMENT  AGENT,  FRAUD  OF.    See  Court  of  Claims.  & 

GOVERNMENT  CONTRACTS.    See  Court  of  Claims. 

GOVERNOR.    See  CiUzenship,  1,  d^  Jurisdiction,  »;  Jurisdiction  of  meOirewU  Court,  1,  a. 

GRAND  JURY.    See  Territorial  Courts. 

GRANTS.    See  Land  Grants;  Lands. 

GUARDIAN  AD  LITEM.    See  StaU  Courts. 

GUARDIAN   AND   WARD.     See  Citizenship,  1,  h;  Court  of  Claims,  4;  Probate  Cowis; 
Sennoe,  h. 
a  ward  becomes  a  party  by  the  appearance  of  his  guardian.    Courts.  §  6t2:. 
as  a  plaintiff,  is  as  much  bound  by  the  decree  as  an  adult.    Courts,  §618. 

H. 

HABEAS  OORPUa    See  Citizenship,  1,  h;  Contempt  of  Court,  1 ;   District  of  CohmSbia; 

Jurisdiction,  4,  b;  Jurisdiction  of  the  District  Court,  a;.  Jurisdiction  of  the  Sugrems 

Court;  Territorial  Courts. 
Indians  may  liave,  in  federal  courts.    Courts,  g  309. 

federal  power  to  release  foreign  negro  seaman,  seised  understate  law.    Courts,  §  318. 
a  state  court  cannot  release  a  prisoner  held  by  order  of  a  federal  court    Courts,  ^  353, 

882-8e. 
nor  can  a  federal  court,  vice  versa.    Courts,  %%  254,  887-8& 
removal  of,  by  certiorari,  from  justice  of  state  supreme  coort  to  supreme  ooort 

Courts,  ^  882. 

HEADS  OF  DEPARTMENTS.    See  Court  of  Claims. 

HIGHWAYS.    Siee  Jurisdiction,  6,  h. 

HOLIDAYS. 

judgment  may  be  docketed  on  Christaias  day,  in  Wisooiiflln.    OonrtB^  SS  ^t  68|  Md 

state  laws  as  to,  observed,  by  comity.    Courts,  §  77. 

HORSE  RACE.    See  Jurisdiction  of  the  Circuit  Court,  1,  g. 

HOUSE  OF  REPRESENTATIVES.    See  Contempt  of  Cotirt 

HUSBAND  AND  WIFE.    See  Citizenship,  1,  g;  2;  Divorce;  Feme  Coverts 

HYPOTHETICAL  CASES. 

courts  will  not  decide.    Courts,  §  93. 
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I. 

IDAHO.    See  Jtuitic^B  qf  (he  JReoee. 

ILLEGALITY.    See  Jurisdiction  of  the  Circuit  Court,  1,  §r;  Lottery. 

by  investing  money  in  Confederate  bonds ;  contract  and  judgment  yovL    Conrts,  §  558. 

ILLINOIS.    See  Jurisdiction,  6. 

IMPORT  DUTY.    See  Judicial  and  Political  Queetione. 

IMPRISONMENT.    See  Contempt  of  Court,  1i;  Court  of  Claime,  2,  a;  Fine. 

special  plea  of,  not  valid  in  a  civil  action,  appearance  being  unneoenary.    Ck>urt0, 

IMPRISONMENT  FOR  DEBT.    See  Judgments. 

INCOME  TAX.    See  Court  of  Claims,  4;  Internal  Revenue. 
remedy  for  illegal  assessment  of.    Courts,  ^  1588. 
qucere,  whether  circuit  court  can  enjoin  collection  of.    Courts,  §  1584. 

INDIANA.    See  Assignees  and  Indorsees,  4. 

INDIANS.    See  Shawnee  Indians, 

are  persons ;  tribes  are  not  foreign  nations.    Courts,  §§  d08,  209. 

INDICTMENT. 

contempt  may  be  punished  by.    Courts,  g§  2129,  2150-^8. 

INDORSEES.    See  Assignees  and  Indorsees, 

INDORSEMENT  IN  BLANK.    See  Assignees  and  Indorsees,  2. 

INDORSERS.    See  Assignees  and  Indorsees;  Bilis  and  Notes;  Citizenship,  1,  a;  8. 

INFANTS.    See  Citizenship,  1,  b. 

INFERIOR  COURTS.    See  Courts,  h.  J. 

INFORMER,  CLAIM  OF.    See  Court  of  Claims,  2,  h. 

INFRINGEMENT.    See  Jurisdiction,  7 ;  Patents  and  Copyrights. 

INJUNCTIONS.  See  Aliens;  Amount;  Contempt  of  Court,  1 ;  Departments;  District  of  Colum- 
bia; Internal  Revenue;  Jurisdiction,  4.  b,  c;  7,  8 ;  Jurisdiction  of  the  Circuit  Court, 
1,  a;  2.  c;  Jurisdiction  of  the  District  Court,  c;  Jurisdiction  of  the  Supreme  Court; 
Locality,  bj  Patents  and  Copyrights;  Taxation. 

decision  of  circuit  judge  on,  binds  district  judge.    Courts,  g  21. 

courts  may  protect  existence  of,  in  the  future.    Courts,  ^^  44,  50-52.    See  8  75. 

if  beyond  the  power  of  the  court,  is  void,  not  merely  irregular.    Courts,  §  278. 

INLAND  BILLS  OF  EXCHANGE.    See  Assijneesand  Indorsees,  2. 

INQUISITION.    See  District  of  Columbia. 

INSOLVENCY.     See  Assignees  and  Indorsees,  8;  Jurisdiction,  4,  b,  e;  Lex  Fbri  and 
Remedies. 
when  judge  disqualified  to  sit,  for  interest.    Courts,  §  81. 
assignment  does  not  cover  prqperty  subject  to  specific  lien.    Courts,  g  805. 
requisites  of  assignments  in,  in  Pennsylvania.    Courts,  §  810. 
proceedings  in,  not  a  suit,  when.    Courts,  §  812. 
federal  court  no  power  to  settle  or  revise.    Courts,  §  484. 
state  insolvent  laws  do  not  bar  suits  in  federal  courts.    Courts,  §§  610,  2856. 

INSPECTION.    See  Books. 

INSTRUCTIONS. 

include  what;  not  proper  subject  for  bill  of  exceptions.    Courts,  8  100. 

exceptions  to  a  number  or  series  of,  as  a  whole,  bad.    Conrts,  §  488. 

not  error  to  refuse  special  where  general  charge  covers  same  points.    Coorts,  §  588. 

INSURANCE.    See  Citizenship,  1,  g;  Service,  b. 

INSURANCE  COMPANY.    See  Citizenship,  8,  b;  Corporations;  Jurisdietion,  4,  c,  d. 
service  on,  of  process.    Courts,  gJJ  o02,  508. 

INSURRECTION.    See  Judicial  and  Political  Questions. 

INTENTION.    See  Citizenship,  2 ;  Contempt  of  Court. 
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INTEREST.    See  Court  of  Claims,  2,  c;  8;  Jurisdiction,  6,  a. 

INTEREST  COUPONS.    See  Assignees  and  Indorsees,  2,  4;  Munieipcd  Bonds. 

INTERNAL  REVENUE.    See  Aliens;  Citizenship,  1,  gr;   Contempt  of  Court,  1;   Court  of 
Claims,  % ;  Judicial  and  Political  Questions;  Jurisdiction  of  the  Circuit  Court,  \,  ^ 
2,  c;  Jurisdiction  of  the  District  Court,  b;  Locality,  c;  Service;  State  Courts, 
exclusive  federal  jari8diction  incases  of  seizures.    Courts,  §  216. 
IK>98e88ioii  of  sheriff  of  goods,  under  civil  process,  will  not  defeat  operation  of  revenue 

laws.    C:k>urts,  g  370.    See  |^  881,  403. 
jurisdiction  under  act  of  1804  lost  by  repeal  in  1806:  pending  actions  fell.     Courts, 

8§  1566,  167»-74. 
various  statutes  as  to  revenue  suits.    Courts,  g  157S. 

{usumvsit  against  collector  to  recover  illegal  tax  paid  under  protest    Courts,  §§  1567, 
lo75-70. 
it  seems  that  an  assessor  is  not  so  liable,  though  perhaps  liable  for  an  illegal  assess- 
ment.   Courts,  §^  1568,  1575-90. 
right  of  action  under  statutes  of  1888  and  1864  taken  away  by  act  of  1860.     Courts, 

^§  1570,  1589. 
the  circuit  court  has  no' original  jurisdiction,  except  by  citizenship;  but  may  take 

jurisdiction  by  removal     Courts,  §  1577. 
no  original  jurisdiction',  case  should  be  brought  in  state  court  and  removed. 
Courts,  ^  1588. 
the  circuit  court  cannot  enjoin  the  collection  of  an  illegal  income  tax.    Courts,  ^  1571, 
1581-82. 
may  enjoin  collection  of  illegal  tax  under  act  of  1883.    Courts,  §S  1573,  15S5.    See 
^^  1570,  1589. 
removal  of  cases  under,  from  state  to  federal  courts.    Courts,  §  1587. 

INTERNATIONAL  LAW.    See  Law  of  Nations. 

INTERPLEADER.    See  National  Banks,  b. 

INTERPRETATION.    See  Construction  and  InterpretaHon.      • 

INTERROGATORIES.    See  Contempt  of  Court 

INTESTATEa    See  Maryland. 

INVENTORa    See  Pa  tents  and  Copyrights. 

IOWA.    See  Judgments. 

IRREGULARITY.    See  Jurisdiction,  5;  Louisiana;  Void  and  Voidable;  Writ  of  Error. 

J. 

JOINDER.    See  Jurisdiction,  0. 

JOINT  AND  SEVERAL  LIABILITY.    See  Jurisdiction,  «. 

JOINT  LIABILITY.    See  Jurisdiction,  9. 

JOINT  PARTIES.    See  Citizenship,  1;  Parties,  e. 

JOINT  PROMISOR.    See  CUizenship,  8. 

JOINT  STOCK  COMPANIES.    See  Corporations,  1. 

JUDGES.    See  Circuit  Courts. 

qualification ;  acting  after  resignation,  upheld.    Courts,  g  72. 


territoi'ial  judges  have  no  federal  judicial  power.    Courts,  §  42. 
order  of  commitment  void  as  unconstitutional,  when.     Courts,  §  40. 
appointment  by  military  governor  is  revocable  by  him  or  his  successor.    Courts,  S  41. 
disqualification;  having  been  of  counsel,  no  ground  of  challenge  at  common    law. 
Courts,  i-§  1.  0-8. 
provisions  of  federal  statutes  as  to  district  and  circuit  judges.    Courts,  §  7. 

both  controvei-sies  must  be  identical.     Courts,  §  8. 
none  to  sitting  in  bankruptcy,  that  judge  a  creditor,  having  sold  his  claim.    Courts, 

§55  2,  »-l  1,30. 
apparent,  may  sometimes  give  way,  to  prevent  a  failure  of  justice.    Courts,  §  10. 
juage  not  to  be  influenced  by  personal  preference  in  determining  qualification. 

Courts,  §  11. 
act  of  lbb9;  case  to  be  certified  to  nearest  circuit  court,  if  that  be  competent 

Courts,  S;§  3,  12. 
acts  applying  to  southern  and  eastern  districts  of  New  York  construed.    Courts, 

§J?  4,  18. 
no  appeal  from  circuit  or  district  judge  to  associate  justice  sitting  in  circuit  court 

Courts,  S.^  5,  14.    See  §?)  17-31. 
effect  of;  instances  of;  construction  of  statutes;  removal.    Courts,  §§  29-35. 
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JX7DQES — continued. 

district  judges;  sitting  as  circuit  judges,  no  appeal  to  supreme  judge  sitting  as  circuit 
judge.    Ck>urt8,  ^  5,  18. 
not  disqualified  in  bankruptcy  by  having  been  a  claimant    Courts,  §g  %  9-11. 
effect  of  act  of  1859 ;  power  as  circuit  court,  alone,  and  sitting  with  his  associates ; 
rulings  not  reviewed ;  power  in  bankruptcy ;  bound  by  ruling  of  circuit  judge. 
CJourte,  gg  1&-21. 
circuit  judges ;  cannot  review  decisions  of  district  judge  when,  see  suprcu 

powers;  cannot  sit  in  district  court;  powers  of  associate  justice.    Courts,  ^  3^24. 
divided  court;  motion  for  new  trial  fails;  not  a  division  of  opinion.    Courts,  g  25. 
authorizes  rehearing,  io  supreme  court  of  District  of  Columbia.    Courts,  g  26. 
what  not  a,  in  the  supreme  court    Courts,  g  27. 
instance  of,  in  court  of  claims;  mandamus  to  decide.    Courts,  g  28. 
personal  liability ;  none  for  judicial  acts ;  removal  of  attorney.    Courts,  Sg  86,  87. 
privilege  from  service  of  civil  process  while  going,  sitting  or  returning.     Courts, 

8g88,89. 
of  the  supreme  court ;  powers  of,  sitting  in  circuit  court    Courts,  gg  5, 14, 16, 17, 19,  24 

JUDGMENT  ROLL. 

when  the  record,  when  not ;  how  certified.    Courts,  gg  114,  117. 

JUDGMENTS.  See  Arrest  of  Judgment;  Assignees  and  Indorsees,  1.  8 ;  Bankrupt  Law;  Con- 
tempt of  Court;  Courts,  c;  Court  of  Claims,  8,  4;  Decrees;  Divorce;  Estoppel;  Ju- 
risdiction, 4,  e;  6,  6;  7,  b;  8;  Jurisdiction  of  the  Supreme  Court;  Jurisdiction  of 
the  Circuit  Court,  1,  e;  Louisiana;  Patents  avid  Copyrightn;  Pleading;  Res  Adjudicata; 
Scire  Facias;  Service;  Service  by  Publication;  Writs  of  Error. 

power  of  court  over,  after  judgment  term.    Courts,  ^  45,  68-0&,  80,  81,  82,  88»  2181, 
2154-57. 

collateral  attack  on,  see  Jurisdiction, 

may  be  docketed  on  Christmas  day  in  Wisconsin.    Courts,  gg  49,  68,  69L 

when  an  adjourned  session  is  not  a  new  term.    Courts,  g  60. 

signing  compelled  by  mandamus.    Courts,  g  102. 

jurisdiction  of  federal  courts  to  enforce,  by  execution,  imprisonment  for  debt,  eta 
Courts,  g§$  191-92. 

power  over  at  same  term  excludes  intervening  jurisdiction.    Courts,  gg  284-87. 
the  parties  are  charged  with  notice  of  this  power.    Courts,  g  286. 
but  right  of  third  persons,  bona  fide,  may  be  regarded.    Courts,  g  287. 

of  a  superior  court,  cannot  be  attached.    Courts,  g  B14. 

presumption  in  support  of,  when  jurisdiction  of  subject  appears.    Courts,  g  402. 

suit  sometimes  maintained  on  foreign,  though  defendant  never  served  with  process. 
Courts,  g  504. 

estoppel  of  foreign  judgmenta    Courts,  g  505. 

of  inferior  courts,  see  Courts,  J. 

eeneral  rules  of  conclusiveness  of.    Courts,  g  510. 

instances  of  void  judgments ;  remedy  against ;  action  on,  sustained.    Courts,  gg  522-27. 

an  Iowa  statute  forbidding  actions  on,  without  leave  of  state  court,  is  ineffectual  in  the 
federal  courts.    Courts,  gg  578,  598. 

under  judiciary  act  of  17»9  could  not  be  rendered  in  circuit  court  against  one  out  of 
reach  of  process.    Courts,  g  870. 

on  demurrer  to  replication,  what    Courts,  g  llOO. 

JUDICIAL  AND  POLITICAL  QUESTIONa    See  Court  of  Claims;  Judicial  Power, 

1.  Im  Qsnbbau 

8.  Political  QoKsnoire. 

8.  JuDiGXiL  QuKsnom.  * 

1.  In  General. 

power  of  courts  extends  only  to  persons  and  property,  not  political  questions.    Courts, 

g2267. 
effe  t  of  promise  of  executive  not  to  prosecute.    Courts,  g  2817. 
relation  of  executive  and  judiciary  as  to  money  held  by  United  States  as  a  stakeholder. 

Courts,  g  2828. 
the  departments  will  not  interfere  with  each  other,  when  case  already  pending  in  one. 

Courts,  g  2825. 
effect  of  decision  of  secretary  of  the  treasury.    Courts,  g  2828. 

2.  PouncAL  Questions. 

the  courts  will  follow  the  contention  of  the  government,  or  decision  of  the  executive 

or  legislative  departments,  on  political  questions.     Courts,  gg  2267-78. 
claims  as  to  territory  and  sovereignty ;  treason ;  national  boundaries ;  recognition 

of  new  sovereignty.    Courts,  gg  2268-78. 
fact  or  conditions,  cummenceineut,  etc.,  of  peace  or  war.    Courts,  gg  2279-88. 
recognition  of  civil  war  between  foreign  country  and  its  colonies.    Courts,  g  2288. 
completion  of  conquest  of  California;  fact  of  insurrection  of  territory.    Courts, 

gg  2284-85. 
coutiscation  or  seizure  of,  or  trover  for,  enemies'  property  and  its  disposition. 

Courts,  gg  22S«-^. 
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JUDICIAL  AND  POLITIGAL  QUESTIONS,  Political  Questions— canthmed. 

the  courts  have  no  jurisdiction  of  treaties;  dedsions  of  dq^iartiiieiit  final  as  ta  public 

lands.    Ck>urt8,  ^^  2289-98. 
nor  of  injunction  against  secretaiy  of  state,  to  prsTeittezecntioiL  of  reoonstmctlon 

acts.     Courts,  ^§  76&-67. 
.confirmati<m  of  titles  in  Orleans  territory;  land  obunu  of  foimer  gOTemment, 

when  new  territory  acquired.     Courts,  §§  2295-90. 
whether  a  state  is  as  yet  duly  organized ;  whethar  atate  oonaftitation  adopted  by 

coercion  of  congress.    Courts,  ^  2297-98. 
right  of  state  to  legislate  over  neignboring  people  claiming  ind^tpendeaoe.    Ooorts, 

^2299. 
the  courts  cannot  forbid  a  public  work  oommenced  by  congveas.    Coorti,  S^^^* 
executive  acts,  nor  departmental  construction,  reviewed.    Courts,  §§2819-^ 
the  principles  of  reciprocity  and  retaliation.    Courts,  g  2808. 
president  not  controlled  by  the  courts.    Courts,  gg  2821-28. 

equitable  claims  to  land  by  inhabitants  of  ceded  territory,  when.    CoortSy  §  53806. 
account  of  marshal  for  support  of  slaves  from  ooodeimied  stare  ship.    Oourts, 

§  2»24. 
whether  proclamation  of  pardon  extends  to  foreigners.    Courts,  §3907. 
whether  Import  duty  contrary  to  treaty.    Courts,  g  2800. 
continement  of  alien  enemies.     Courts,  §  2809. 

deciding  between  the  interests  of  navigation  and  transportation.    Courts,  9  9810. 
priae  in  neutral  territory.    Courts,  ^2811. 
warrant  against  property  of  collector  to  recover  revenue  maybe  issued  bj  treasury 

department.    Courts,  gg  2812-18. 
case  without  jurisdiction  of  court  of  claims,  when.    Courts,  g  SSUk 
surrender  of  soldier  to  civil  authorities.    Courts,  g  2316. 
action  of  postmaster-general  not  reviewed.    Courts,  g  2329. 
action  of  congress  allowing  claim,  final    Courts,  gg  2880-3L 

8.  JUDiaAL  QuBsnoNB.    See  Judicial  Power. 

validity  of  grants  in  act  of  1824;  Arredondo  grants.    Courts,  g  2294. 
construing  statutes.    Courts,  g  2800. 
whether  statute  repealed.    Courts,  g  2801. 

appearing  in  printed  volume,  is  valid  and  properly  passed.    Courts,  g  2d02L 
quoerej  as  to  tolls  being  reasonable.    Courts,  g  2304. 
whether  search  or  seizure  was  reasonable.     Courts,  g  2805. 
warrant  against  property  of  revenue  collector,  when.    Courts,  g  2812. 
issue  of  warrant  against  United  hitates  defaulting  offictaL    Courts,  g  2818. 
the  president  cannot  interfere  with  the  action  of  the  district  court  in  bonding  a  con- 
demned vessel.     Courts, 


JUDICIAL  DISTRICTS.    See  Citizenship;  Courts;  Jttdges. 

JUDICIAL  NOTICE.    See  Citizenship,  8;  Court  of  Claims,!;  Jurisdiction  of  the  Svpreme 
Court, 
of  public  laws,  constitution  and  jurisdiction  of  courts.    Courts,  g  587. 

JUDICIAL  POWER.    See  Judges;  Naturalization;  Spanish  Claims;  Taxation. 
what  is  within  the,  see  Courts;  Jurisdiction. 
distinguished  from  legislative  power.     Courts,  gg  48,  44,  51* 
compared  with  legislative  and  executive  power.    Courts,  gg  51,  75. 
courts  will  not  inquire,  collaterally,  whether  the  president  is  such,  de  jure.    Gourts, 

g78. 
power  to  settle  terms  on  which  railroad  may  use  a  bridge  is  within  the.    Courts,  g  6€l 
commissioners  appointed  by  secretary  of  war  to  decide  military  claims  have  no.  Courts, 

gg  224,  561. 
question  of  state  boundary  a  judicial,  not  a  political,  one.    Courts,  g  751. 
what  a  political  question.    Courts,  g  766. 
that  not  actually  apportioned  by  the  constitution  is  dormant  till  congress  acts.    Gourta, 

gl508. 
under  act  of  1875  all  of  the,  belongs  to  the  circuit  courts,  in  certain  suits.    Courts, 

gg  1490,  1495,  1507,  1510,  1514. 
constitutional  provisions  as  to,  not  self -executing.    Courts,  g  1588. 
act  of  congress  providing  effect  of  taking  advantage  of  amnesty  act  in  ooort  of  claims, 

void  as  infringing  the.    Courts,  g  1857. 

JUDICIAL  SALES. 

tliough  record  must  show  strict  compliance  with  prescribed  forms,  the  debtor  may  be 

estopped  to  question  it.    Courts,  gg  458,  498. 
what  IS  obtaining  jurisdiction  to  make;  petition  to  proper  court.    Courts,  gg  459,  498. 
record  must  show  jurisdiction.    Courts,  g  547. 

if  jurisdiction  exists,  purchaser  need  not  look  beyond  decree.    Courts,  g  6681 
sales  on  execution,  essentials  of  jurisdiction  in.    Courts,  g  567. 

JUDICIARY  ACT.    See  Citizenship,  1,  a;  Jurisdiction;  National  Banks,  b. 

*' suits  at  common  law  "  means  actions  at  law,  not  in  equity.    Courts,  ^  672^  592. 
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JUBISDICnON.  See  Appeal  Bonds;  Appeals;  Attachment:  Blacks;  Captured  and  Aban- 
doned Property;  Certiorari;  Confederate  Courts;  Congress;  Constitutional  Law; 
Corporations;  Costs;  Courts-Martial;  Divorce;  Eminent  Domain;  Executors  and 
Administrators;  Foreign  Oovemments;  Indians;  Internal  Revenue;  Judicial  Sales: 
Judiciary  Act;  Justices  of  the  Peace;  Land  Titles;  Louisiana;  Military  Coinmission; 
Military  Courts;  Military  Beservations;  National  Banks;  Orphans'  Courts:  Parties; 
Pleading;  Proceedings  in  Rem;  Probate  Courts;  Provisional  Courts;  Res  Adjudicata: 
Service;  Service  by  Publication:  Shawnee  Indians;  Statutes;  Taxation;  Territorial 
Courts;  Treaties:  Voluntary  Appearance;  Wills, 

pleas  to  the  jurisdiction,  see  Pleading, 

of  the  various  federal  courts,  see  Appeals;  Appellate  Jurisdiction;  Court  of  Claims; 
District  of  Columbia;  Jurisdiction  of  the  Circuit  Court;  Jurisdiction  of  the  District 
Ccmrt;  Jurisdiction  of  the  Supreme  Court, 

1.  In  Obmbrai.. 

2.  How  AoquiRKD. 
So.  EzTCMT  or. 

8.  How  TaANsrsRHBD  or  Lost. 

4.  CiomuCTiNa  and  Concur&bmt. 

5.  AiTicrnBD  bt  Judoments  of  Otbee  Courts. 

6.  ▲tfected  bt  Statb  Laws,  Rbmkdibs  amd  Praotxob. 

7.  ExTBNT  or,  Wbbn  Onob  Attacrbd;  Aoxiuart  PRocsBDiiras. 

8.  In  Sum  Against  Sovbbbion  Power. 

9.  Praoticb  as  to;  Objections,  How  BCade. 

1.  In  Obneral.    See  Decrees;  Equity:  Judgments;  Law  of  Nations;  Officers, 

a.  Generally ;  that  the  pleadings  do  not  show,  makes  judgment  voidable  only.    Courts, 

is  the  power  to  hear  and  determine;  to  decide  demurrer  is.    Ck)urts,  g  121« 

not  to  decide  without  hearing.    Ck>urts,  §§  467,  519. 
nature  of ;  definition ;  exceptions  to  it.    Courts,  §^  1:^2,  498,  740. 
power  of  the  legislature  to  regulate.    Courts,  §  185. 
proceeding  in  cases  of  doubt  as  to  jurisdiction.    Courts,  §  176. 
forms  of  proceeding  in  common  law  cases  same  as  local  practice.    Courts,  §  182. 
a  voidable  consent  to,  is  to  be  avoided,  when.    Courts,  §^  392-294. 
construction  of  stipulation  of  submission  to.    Coiuts,  §294. 
when  not  to  be  declined.    Courts,  ^  855. 

how  far  court  may  make  decree  affecting  land  in  another  state.    Courts,  §  552. 
is  derived  from  the  federal  constitution  and  laws.    Courts,  §  599. 
distinction  between,  and  subject-matter.    Courts,  §  600. 
conveyance  to  give,  valid  if  bonaflde.    Courts,  ^  835. 
effect  of  orders  made  without  jurisdiction.    Courts,  §  837. 
federal  courts  have  none,  in  probate.    Courts,  J^  920. 
compact  between  states  as  to  finality  of  their  judgments  cannot  affect    Courts, 

^928. 
state  legislation  and  consent  of  parties  may  give.    Courts,  §  1858. 
the  constitutional  provisions  as  to,  are  not  self -executing.    Courts,  §§  1581-82. 
force  of  words  **  have  power"  in  act  conferring.    Courts,  g  1984. 

b.  Limited  or  special ;  plea  to,  is  in  bar,  when.    Courts,  §  128. 

act  giving  a,  how  construed.    Courts,  §  136. 

the  tacts  giving,  must  affirmatively  appear  of  record,  see  Patents;  Spanish  Claims; 

Taxation,    Courts,  ii^  154-57,  167,  105>,  540. 
presumption  in  favor  of,  when  clearly  appearing.    Courts,  §  159. 
distinction  between,  and  general.     Courts.  §g  460,  490-500. 
decision  within,  is  binding  on  all  the  parties.     Courts,  g§  529-80. 
decision  of  land  commission,  tinal.    Courts,  §§  564,  566. 

0.  Presumptions  in  favor  of ;  after  verdict ;  of  limited  jurisdiction  clearly  appearing; 

of  regularity;  of  capacity  of  plaintiff;  instances  of.    Courts,  §§  158-166,  409, 

480,  492,  498,  548-50. 
have  no  extraterritorial  application.    Courts,  §§  162,  164. 
none  in  favor  of  jurisdiction  of  federal  courts.    Courts,  §§  167,  169,  1100. 
what,  when  new  statutory  powers  given,  to  be  exercised  in  the  ordinary  way,  and 

how  when  exercised  summarily.     Courts.  §§451,  470. 
what,  as  to  general  and  special  jurisdiction.    Courts,  §§  548,  556-61. 

d.  Collateral  attack  on;  decisions  within  the,  are  collaterally  good.    Courts,  §§67,  452, 
470-71,  475,  477,  556-67. 

error  immaterial;  attachment  upheld.    Courts,  §§  148,  149. 

presumption  in  favor  of  jurisdiction;  sustained  if  no  jurisdiction.     Courts,  §§  168, 
164,  537. 

jurisdiction  may  be  inquired  into,  whenever  any  right  claimed  under  the  proceed- 
ings.    Courts,  gg  453,  480,  536-38,  556-67. 

proof  of  untruth  of  averments  of  citizenship  unavailing.    Courts,  §§  457,  490. 

power  of  courts  to  inquire  into  jurisdiction  of  foreign  court  over  parties  defendant. 
Courts,  g  505. 

jurisdiction  presumed,  of  both  courts  of  limited  and  general  jurisdiction.    Courts,. 
g§  556-61. 
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JURISDICTION,  In  Gensral  — continued 

e.  Of  the  person ;  not  acquired  of  non-resident.    Courts,  |§  124,  125. 

defendant  must  have  notice,  or  voluntarilv  appear.    Courts,  §§  123,  186. 
judgment  sometimes  valid,  though  defendant  not  served.    Courts,  §  504. 
see  Eaxautora  and  Administrators;  Officers;  Service. 
of  the  res,  does  not  give,  of  the  person.    Courts,  §§  1618,  1GIMHI8. 

f.  Of  subject-matter ;  property  or  status  of  non-residents ;  suits  in  rem.    Courts,  ^  124, 

125. 
see  Proceedings  in  Rem. 
where  the  parties  have  no  interest  in,  the  court  is  without  jurisdiction.    Courts, 

S158. 
citizenship  immaterial ;  as  in  a  patent  case,  or  as  to  a  federal  question.    Courts, 

§§  991-92. 
acquired  by  seizure  of  property  for  condemnation.    Courts,  §  167. 
no  presumptions  in  favor  of  federal.    Courts,  §  169. 
fictitious  suit  not  entertained.    Courts,  §  174. 

not  given  by  consent;  but  facts  may  be  admitted.    Courts,  §  175.    See  §  2M. 
title  to  land  held  sufficient  to  give  jurisdiction.    Courts,  §  221. 
judgment  outside  of,  void.    Courts,  §  524. 
distmction  between,  and  jurisdiction.    Courts,  §  600. 
proper  forum  of  suit  in  rem  determined  by  locality  of  the  res.    Courts,  §  188L 

what  essential  to  federal  jurisdiction  in  rem.    Courts,  §  217. 
instances;  act  of  Maryland  construed.    Courts,  §  478. 

g.  General  jurisdiction ;  county  courts  of  Virginia  have.    Courts,  §  46Aa. 

difiference  between  general  and  special ;  cases  cited.    Courts.  ^.:^  460,  470,  40<MiOO. 
need  not  appear  of  record  that  court  had  jurisdiction.    Courts,  g§  541,  2318. 

2.  How  ACQXTIBED.    See  supra,  1,  f;  Attachment;  Corporations;  Judicial  Sales;  Lis  Pen- 
dens; Service;  Service  by  Publication;  Voluntary  Appearance. 
as  to  averments  of  citizenship,  see  Citizenship,  8. 
amendments  of  pleadings  to  show  jurisdiction,  see  Amendments. 
receiver  cannot  be  sued  without  leave  of  court.    Courts,  g  112. 
when  notice  essential.    Courts,  ^  827-28.    See  §  350. 
when  seizure  necessary,    ^^eepost,  4,  a,  b,  e. 
by  filing  bill  and  passing  in  junctional  order;  by  filing  bill  and  service  of  prooeas;  not 

by  iesuing  process.     Courts,  ^g  S44,  346,  347. 
not  by  return  of  marshal,  when.    Courts,  g  388. 
by  the  presence  of  indispensable  parties,  see  Parties,  d. 
by  appearing  and  submitting  question  for  decision.    Courts,  §  554 

.2a.  Extent  of.    See  Locality;  State  Courts. 

N confined  to  the  judicial  district  of  the  court;  service  on  non-residents.    See  Corpora- 
tions; Service;  Service  by  Publication;  Voluntary  Appearance.    Courts,  gg  124,  125, 
819,  320,  504,  552,  1094-Od,  1110,  1143,  1207,  1021,  1680^88, 1644-61. 
foourt  may  carry  out  the  decree  of  court  in  another  district.    Courts,  g  1681. 
courts  cannot  issue  or  execute  process  beyond  limits  of  district    Courts,  §.:§  1684-87. 
in  admiralty,  unlimited  as  to  subject-matter,  but  limited  in  locality.    Courts,  §  1685. 
congress  may  confer  on  federal  courts  jurisdiction  against  non-residents.     Courts, 

§g  1616,  J641. 
'by  removal,  in  cases  not  of  original  cognizance.    Courts,  ^  1688-^9. 

8.  How  Transfsbbed  or  Lost.     See  Arbitration;  Habeas  Corpus;  Parties;  Semavai  of 
Causes. 

a.  See  post,  7. 

b.  Transfer;  effect  .of  admission  of  new  state,  on  federal  jurisdiction  in  territorial 

courta  Xourts,  g  179. 
congress  Tnay- transfer,  pending  suit.    Courts,  g  180. 

0.  Effect  of  war  on  jurisdiction.    Courts,  gg  139-41. 

V  d.  How  lost;  by  former  suit  pending,  see  post,  4. 

'  not  by  dismissing  suit,  if  resumed  at  same  term;  power  to  revise  judgments  re- 
stores jurisdiction.     Courts,  gg  236,  284-87. 
not  by  death  or  change  of  residence  pending  suit     Courts,  gg  687,  676-77,  970-72, 
975. 
'  conveyance  pending  suit  immaterial.    Courts,  g  1281. 
not  by  change  in  condition  of  parties.    Courts,  gg  1680,  1705. 
.  not  by  change  of  districts,  or  by  setting  def  endant*s  county  into  another  district. 
Courts,  g  1708. 

4.  CoNFOCTiNa  AND  CoNCTJHRENT  JuEKDiCTiON.    See  Judgments. 

a.  Grenerallv ;  one  suit  does  not  bar  another,  in  a  different  court,  unless  the  controTenies 
are  identical.    Courts,  g  282. 
judicial  comity.    Courts,  §§  288-84,  815,  447-48. 

the  court  first  ohtainii^jurisdiction  is  entitled  to  retain  it.    Courts,  gg  284»  862. 
it  may  dismiss  &fter  judgment,  and  resume  jurisdiction,  at  same  term,  so 
as  to  exclude  intervening  jurisdiction.    Courts,  gg  236,  284-67. 
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JURISDICrnON,  Conpucting  and  Comcubbent— coDtinued. 

generally ;  judicial  comity ;  when  jurisdiction  would  not  be  taken  because  of,  the 

objection  must  be  seasonably  taken.    Courts,  g§  287,  289. 
special  tribunals  and  general ;  *  stare  decisis,    Ck>urts,  g§  44&-46. 
between  federal  and  federal ;  suit  in  one  jurisdiction  not  bar  to  suit  in  another. 

Courts,  §§  437-43. 
practice  in  relation  to.    Courts,  g§  882,  884.    See  post,  9. 
revisory  power;  federal  courts  have  none  over  state  judgments,  except  under 

United  States  laws  or  constitution.    Courts,  ^  482-85. 

b.  Conflicting  jurisdiction;  course  of  decision  in  supreme  court.    Courts,  g§  255-57, 
28H. 
seizure  a  contempt  of  court  first  acquiring  jurisdiction,  when.    Courts,  gg  289, 

800-808,  888. 
court  first  obtaining  constructive  possession  has  jurisdiction.    Courts,  §299;  but 

see  §g  800,  808. 
no  priority  when  objects  of  the  two  suits  are  different.    Courts,  §  800. 

suit  on  promissory  note  not  affected  by  subsequent  garnishment  of  defendant 
in  a  state  court.    Courts,  §g  244,  818. 
state  courts;  cannot  assume  jurisdiction  in  replevin  for  property  in  possession  of 
marshal  under  process.    Courts,  g§  228,  2oS-o9,  268-65,  862-891. 
though  such  process  void.    Courts,  |§  290.    See  §  880. 
nor  impede  or  arrest,  by  injunction  or  otherwise,  the  action  of  federal  court 

withm  its  jurisdiction.    Courts.  ^,:$  229.  261-62. 
nor  interfere  with  marshal's  possession,  but  may  entertain  trover  or  trespass. 

Courts,  §§  270-72. 
nor  attach  a  federal  judgment  by  process  against  the  plaintiff.    Courts,  ^  245, 

814. 
nor  attach  money  collected  by  the  marshal  on  execution.    Courts,  §S  346,  815, 
nor  release  by  habeas  corpus  a  prisoner  held  by  order  of  a  federal  court.  Courts, 
§g258,  882-86,411,  418. 
or  a  soldier  detained  bv  military  authority.    Courts,  g§  412,  414. 
nor  enjoin  judgment  or  levy  of  execution  of  federal  court.    Courts,  §g  897, 

oW,  4U4. 

nor  attach  a  steamer  in  custody  of  the  marshal  in  admiralty.    Courts,  g  885. 
nor  affect  mandamus  of  federal  court  by  injunction.    Courts,  gg  406-409. 
nor  imprison  marshal  or  district  attorney  for  retaining  ballot-boxes,  etc.,  when. 
Courts.  §415. 
federal  courts;  cannot  assume  jurisdiction  to  enjoin  a  sheriff's  sale  on  execution 
from  state  court.    Courts,  $g  280,  268-65. 
nor  seize  property  replevied  under  state  court  process.    Courts,  gg  381, 266-69. 
nor  stay  proceedings  in  state  court    Courts,  gH  234,  277-79. 
when  another  court  has  first  obtained  jurisdiction;  what  is  a  suit    Courts, 

g$i  810,  812. 
of  htUMias  corpus  in  case  of  one  illegally  confined  by  state  court,  unless  the 
constitution  or  Jaws  of  the  United  States  be  violated.    Courts,  gg  354,  887- 
88,  416-17. 
nor  take  jurisdiction  of  or  attach  property  in  the  custody  of  a  state  court  under 

process.    Courts,  i:;g  862-891. 
nor  enjoin  or  stay  legal  proceedings  of  state  court,  or  prevent  judicial  sale  by 
sheriff.    Courts,  §^  894-96.    See  (^^  40O-105. 
nor  treHpas9,  or  prohate  proceedings,  or  suit  on  note.    Courts,  gS  401-405. 
except  where  bankruptcy  law  provides  otherwise.    Courts,  g  403.     See 
gg  870,  481. 
nor  annul  a  will  for  forgery.    Courts,  g  486. 
nur  to  set  aside  a  judgment  of  a  state  court  for  irregularity  or  mistake.  Courts, 

g.:5  456,  486-8vS. 
otherwise  as  to  setting  aside  decree  for  fraud.    Courts,  g  486. 

C  Concurrent  jurisdiction;  different  courts  may  entertain  suits  growing  out  of  same 
subject-matter.    Courts,  g  278. 
see  poHt,  6. 

of  Biate  and  federal  courts ;  under  the  bankrupt  act,  when  bankrupt  or  assignee  a 
party.    Courts,  gg  247,  816-21. 
is  allowed,  unless  expressly  excluded  by  the  constitution  or  laws  of  the  United 

States.     Courts,  ^§  248,  816-21. 
opinion  of  congress  as  to,  shown  by  early  acts.    Courts,  §  820. 
cannot  be  conferred  on  state  courts  bv  congress  in  criminal  cases;  whether  it 

niiiy  be  in  civil.    Courts,  gg  251,  829-81. 
in  civil  suits,  conferred  by  congress  on  state  courts,  is  optional  with  them;  duty 

of  state  judges.    Courts,  gg  253,  829-81. 
that  court  ilrst  acquiring  jurisdiction  will  retain  it  to  the  exclusion  of  the  other. 

Courts,  ^g  a89-^.>5.  589.    See  supra,  A. 
what  amounts  to  lis  pendens  in  state  court     Courts,  gg  356-58.    See  supra,  2. 
instances;  suit  to  wind  up  corporatiou  excludes  suit  by  stockholder.    Courts, 
g842. 
subsequent  garnishment  or  attachment  unavailing.    Courts,  gg  848^  84A, 
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JUMSWOTION,  CJoNPUcnNG  and  Concurrent— continued. 

concurrent,  of  state  and  federal;  creditors'  bills;  injunctions;  foreclosure;  account 
against  executors  and  prior  administration.    Courts,  g§  344,  346^. 
appointing  receivers;  probate  accounts;  trusts.    Courts,  g§  849-53. 
bill  as  to  legacies  connicting  with  pending  administration.    Courts,  g  858. 
bill  to  enforce  maritime  lien  not  oarred  by  former  suit  in  state  court. 

Courts,  g  sea 

reversal  of  probate  judgment  does  not  bar  suit  in  federal  court.  Courts,  g  361. 
replevin  does  not  prevent  admiralty  proceeding  in  rem.    Courts,  g  392. 
what  is  an  acquiring  of  jurisdiction,  see  supra,  3. 
res  cu^fudicaia  in  state  or  federal  court.    Courts,  §§  859-61. 
the  mere  fact  of  a  concurrent  state  jurisdiction  will  not  authoriise  federal  court 
to  decline  jurisdiction.    Courts,  g§  418-27. 
so  as  to  concurrent  jurisdiction  in  probate  matters,  accounts  against  execu- 
tors, receivers,  insurance  companies,  railroads,  in  equity,  etc.    Ibid. 
when  one  suit  does  not  interfere  with  the  subject-matter  of  another.     Courts, 
§§  332,  270-72,  360-61,  869,  893,  43&<31. 
when  eodds  of  A.  are  taken  on  writ  against  B.    Courts,  g  480.    See  §  877. 
suits  Meeting  property  in  custody,  but  not  its  possession.    Courts,  g  431. 
sale  on  mortgage  while  property  is  in  probate  administration.    Courts,  g  491  • 
see  post,  6. 
of  courts  of  law  and  equity,  of  fraud.    Courts,  g§  132,  443-44. 
that  first  attaching  to  propert^r  binds  it    Courts,  g  007. 

federal  courts  may  assume  jurisdiction ;—  of  foreclosure  of  lien,  the  status  of  which 
has  been  determined  by  a  state  court,  for  breach  of  trust.    Courts,  gg  2;£3, 
274-76. 
of  sction  involving  same  subject  as  former  suit  in  state  court,  though  it  cannot 

stay  proceedings  in  such  suit.    Courts,  gg  334,  277-79. 
suit  to  charge  property  with  liens  not  barred  by  one  to  settle  priority  of  tlie 

liens.    Courts,  gg  285,  280-83. 
to  determine  rights  of  the  parties  to  property  of  insolvent  being  administered 
in  state  court,  but  not  to  issue  execution.    Courts,  gg  240,  S04-lf06. 
but  execution  may  issue  for  property  covered  bv  a  specific  lien.    Courts, 
g  806. 
of  ejectment  for  property  vested  in  officer  by  state  court.    Courts.  g§  242,  807- 

dOi». 

of  suit  against  assignees  in  insolvency,  though  state  court  have  jurisdiction  of 

the  subject-matter.    Courts,  gg  811-12. 
in  cases  of  trusts ;  a  state  cannot  assume  exclusive  jurisdiction  thereof.  Courts, 

gg  349-50,  822-28. 
to  prevent  officer  from  levying  or  continuing  unauthorized  attachment.  Courts, 

g400. 
to  enforce  laws  of  the  United  States,  like  the  fugitive  slave  law.    Courts,  g  417. 
state  courts  may  assume  jurisdiction  of  trespass  or  trover,  but  not  replevin  against 
marshal  in  custody  of  goods  under  process.    Courts,  gg  233,  270-72. 
custody  of  the  court ;  extends  to  property  m  possession  of  marshal  or  sheriff  under  proc- 
ess.    Courts,  gg  338,  258,  264,  267,  863-391. 
exists  where  the  power  of  its  keeper  to  prevent  withdrawal  exists.    Courts,  §§  283, 

290-91. 
acquired  by  filing  of  bill  for  receiver,  service  of  process,  and  issuance  of  restrain- 
ing order,  when ;  when  only  by  seizure.    Courts,  gg  289,  295-308. 
does  not  necessarily  follow  from  possession  of  officer.    Courts,  g  309. 
extends  to  money  collected  on  fi.  fa.    Courts,  g  815. 
continues  after  delivery  by  officer  to  party  on  forthcoming  bond.    Courts,  gg  266-39, 

863. 
rules  in  respect  to,  do  not  apply  to  successive  suits  in  federal  court.    Courts,  g  868. 
what  is  not  a  conflict  between  different  courts.    Courts,  g  869. 
custody  by  state  court  of  vessel  engaged  in  the  slave  trade  gives  way  to  process  of 

federal  court.    Courts,  gg  370,  381. 
the  execution  under  which  a  sale  is  first  made  gives  priority.     Courts,  g  371. 
if  the  prior  custody  ceases,  the  subsequent  custody  may  be  maintained.    Courts, 

g379. 
will  extend  the  jurisdiction  to  strangers,  irrespective  of  citizenship,  when.    Courts, 

gg  688-40. 
instances;  replevied  property ;  attached  vessel ;  railroad  property  attached.  Courts, 
gg  362-67,  876-78. 
attachment  or  levy  prevents  subsequent  libel  in  admiralty.   Court3,  g§  373, 376, 
881-84. 
waiver  by  attachment  or  execution  creditor.     Courts,  g  375. 
and  a  seizure  under  the  revenue  laws,  or  laws  as  to  the  slave  trade,  is  valid. 
Courts,  g.:$  870,  381. 
the  possession  of  receivers  is  protected ;  subsequent  process  unavailing.  Courts, 

g  38J.     See  ^J?  349-53,    387.  389-91,  393,  398. 
stockholder  cannot  sue  receiver  of  railroad,  nor  the  railroad.    Courts,  g893. 
possession  of  receiver  will  not  prevent  determination  of  rights  in  the  property 
by  a  state  court.     Courts,  g  042. 
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custody  of  the  court;  what  amounts  to;  whether  seizure  of  A.'s  property  on  process 
against  B.,  is.    Courts,  g§  877,  4S0. 
see  supra^  2. 
process  need  not  be  valid.    Courts,  §  290.    See  §  400. 

but  a  fraudulent  or  collusive  custody,  or  one  held  invalid  by  the  state 
courts,  is  no  protection  against  subsequent  process  in  renif  in  admiralty. 
Courts,  g  880. 
decree  of  dissolution  of  insurance  company,  as  to  its  assets.    Courts,  §  891. 
how  question  of  priority  of  proceeding  determined ;  not  by  motion.    Courts,  §  882. 

5.  Affected  by  Judgments  of  Other  Courts.    See  «fpra,  1,  d;  County  Courts;  Service; 

Service  by  Publication. 
erroneous  judgments  are  binding,  if  the  court  had  jurisdiction.    Courts,  §§  449,  452, 

470-71,  475. 
federal  courts  cannot  take  jurisdiction  of  an  action  to  set  aside  a  judgment  of  a  state 

court  for  irregularity  or  mistake.     Courts,  g§  456,  486-88. 
otherwise  as  to  vacating  judgment  for  fraud.     Courts,  g§  486,  562-68. 
a  court  may  determine  its  own  jurisdiction,  and  such  decision  is  collaterally  finaL 

Courts,  §^  461,  498,  501-607. 
judgments  of  inferior  courts  binding  till  reversed.    Courts,  §§  462,  508,  509. 
foreign  discharge  in  bankruptcy  not  a  bar.     Courts,  g^  020-21. 
suit  on  judgment  of  state  court  in  federal.    Courts.  §  526a. 
judgments  of  one  court,  general  or  special,  not  reviewed  in  another.   Courts,  §§  529-85. 

and  are  binding  collaterally,  or  in  all  other  courts.     Courts,  ^g  532-52. 
state  decision  on  question  of  jurisdiction  is  res  judicata  in  federal  court  between  the 

same  parties.    Courts,  §  62j. 

6.  Affected  by  State  Laws,  Remedies  and  Practice.    See  Probate  Courts, 

a.  Generally;  privileges  granted  to  local  courts;  holidays,  comity;  oil  tax.    Courts, 

§§76,77,79. 
the  jurisdiction  of  the  federal  courts  cannot  be  impaired  by  state  laws.    Courts, 

J.^  574,  586,  589,  599-95. 
eral  equity  jurisdiction  derived  wholly  from  the  constitution  and  laws,  unaf- 
fected by  state  statutes.    Courts.  ^^  580,  611-12. 
state  decision  on  question  of  jurisdiction  is  res  judicata.    Courts,  §  625. 
state  laws,  practice  and  procedure  —  followed  at  law.    Courts,  §  87. 

federal  courts  gjoverned  by  local  practice,  but  derive  their  powers  from  the  fed- 
eral constitution  and  laws.    Courts,  §§  575,  596-99, 618. 
otherwise  in  equity ;  general  equity  principles  control.    Courts,  §§  578,  608, 609. 
as  to  joinder  of  maker  andindorser,  not  binding.    Courts,  §  619. 
Mississippi  statute  making  joint  liability  joint  and  several  is  applicable.    Courts, 

§620. 
adopted  in  Illinois;  scire  facias  issued.    Courts,  §  621. 
so  as  to  forcible  entry  and  detainer.    Courts,  g  622. 
force  of  decision  construing  railway  charter.    Courts,  §  2021. 
as  to  service  on  agent  of  foreign  corporations,  apply,  when.    Courts,  §  1855. 
so  as  to  garnishment  law  of  Massachusetts.    Courts,  §  628. 
not  followed  as  to  statutorv  equity ;  equity  not  set  up  in  ejectment.    Courts, 

§817. 
nor  so  as  to  extend  federal  jurisdiction.    Courts,*  §  869. 
when  state  laws  govern  federal  courts.    Courts,  gg  2882-88.    See  supra. 
state  statutes  or  land  titles.    Courts,  §^  2886,  2888. 
as  to  personal  property.    Courts,  gg  2839-41. 

lien  of  judgments,  rate  of  interest,  scrawl  for  a  seal,  limitation  laws. 
Courts,  gg  2341-48. 
when  not ;  on  commercial  and  maritime  questions.    Courts,  §  2884.    See  supra, 
whether  certificate  of  deposit  negotiable.    Courts,  §  2887. 
lost  records  restored  only  under  acts  of  congress.    Courts,  g  119. 
state  laws  as  to  discharge  of  prisoners  do  not  apply  to  federal  prisoners.    Courts, 

g  617. 
penal  provisions  not  enforced  by  federal  court.    Courts,  §  618. 

b.  What  rights  enforced  in  federal  courts;  creating  special  state  jurisdictions  over 

trusts,  etc.,  does  not  affect  federal.    Courts,  g  188. 
liabilities  under  common  law  or  statute  of  a  particular  state;  as,  actions  for  death 
by  negligence.    Courts,  «;§  568-69,  581-88,  1017. 
even  though  the  statute  provides  that  the  action  shall  be  brought  in  tlie  state 
court.     Courts,  g  586. 
action  on  a  bill  of  exchange  in  state  court,  consolidated  with  insolvency  proceed- 
ings therein,  does  not  prevent  subsequent  sf k  in  federal  court.     Courts,  §M  570, 
589-91. 
actions  against  towns  for  injuries  on  highways.     Courts,  §§  571,  592. 
partition,  a  remedy  created  by  state  statute  and  confined  to  state  courts.    Courts, 

gg  574,  594-95. 
equitable  right  of  creditor  in  Michigan  to  subject  property  to  payment  of  debt 

Courts,  gg  577,  602. 
actions  against  counties,  though  state  statutes  exempt  them.    Courts,  gg  618-15. 
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what  rights  enforced  in  federal  courts;  creditors*  rights,  notwithstanding  state  insolr- 
ent  laws.    Courts,  §  616. 
foreclosure  of  mortgage&    Courts,  §  6^. 
restraining  building  of  bridge  over  public  river,  authorized  by  a  state.    Courts, 

§626. 
maritime  contract  under  New  York  law.    Courts,  g  1762. 
equity  proceeding  to  cancel  a  deed.    Courts,  g  288Q. 

7.  Extent  of,  Vi^toBX  Once  Attached;  Auxiliary  PBOCBSDiNas.    See  CUizeiuh^,  1,  a. 

a.  Bill  of  revivor  by  administrator,  without  regard  to  citizenship.     Courts,  §g  626, 

684-85,  651,  676-77. 
so  of  a  ct^ditors*  bill  in  aid  of  execution,  being  a  continuation  of  the  original  suit. 

Courts,  §^  629,  886-37. 
when  the  proceedings  affect  third  persons,  they  may  be  brought  in  irrespective  oi 

citizenship.    Courts,  ^§  680,  88^-42,  676. 
second  suit  by  strangers  to  first,  when  they  cannot  otherwise  be  heard.    Courts, 

§§  840,  675. 
biU  filed  during  suit  to  dissolve  partnership,  bringing  in  new  party,  charging  him 

with  collusion  and  seeking  specific  perrormance,  is  an  original  bill ;  nm  juris- 
diction.   Courts,  SS  683,  848-47. 
none,  of  a  creditors^  Dill  to  aid  a  decree  of  the  district  court,  unless  citizenship  so 

authorizes.    Courts,  §§  638,  848-50. 
when  citizenship  proper,  proceedings  ancillary  to  those  in  other  courts  entertained ; 

creditors'  bill  in  aid  of  judgment.    Courts,  g  661. 

b.  Auxiliary  proceedings;  brought  without  regard  to  citizenship;  bills  to  regulate  judg- 

ments at  law.    Courts,  g  280.    See  §§  1000,  1 144. 
see  mpra ;  cross-bill  filed  regardless  of  citizenship.    Courts,  §  652. 
injunction  against  judgment  at  law  not  original,  unless  other  parties  and  different 

interests  mvolved.    Courts,  §§  658-56. 
so  of  bill  to  set  aside  judgment  for  fraud,  unless  filed  by  a  stranger.    Courts, 

§§657-5a 
or  impeach  a  decree  for  fraud.    Courts,  §  1002. 

so  of  bill  to  enjoin  suit  at  law ;  suit  to  enforce  judgment    Courts,  §g  660-61. 
so  of  cross-bill.    Courts,  §  1001. 
so  of  mandamus  in  aid  of  judgment,  to  compel  tax  levy  to  pay  bonds.    Courts, 

§8  662-64. 
so  of  suits  ancillary  to  foreclosure.    Courts,  g§  665-66. 
so  of  scti*e  facias  to  revive  judgment.    Courts,  (^  1008. 
BO  of  suit  by  surety  against  surety  for  contribution.    Courts,  §  667. 
otherwise  of  bill  seeking  subrogation  to  security  of  sureties.    Courts,  §  668. 
bill  for  injunction  against  garnishment  is  ancillary.    Courts,  §  669. 
so  of  proceeding  against  surety  on  forthcoming  bond  in  Louisiana.    Courts,  §  671. 
so  of  proceeding  ancillary  to  suit  for  infringement  of  patent.    Courts,  g  672. 
so  of  suit  against  marshal,  on  his  bond,  when.    Courts,  §  678. 
suit  for  foreclosure  held  not  to  be  auxiliary.     Courts,  g  670. 
proceedings  ancillary  to  admiralty  suit  are  auxiliary.    Courts,  g  674. 
garnishment  in  Arkansas  not  auxiliary,  but  a  civil  suit.    Courts,  g  1009. 
suit  on  supersedeas  bond  is  in  one  sense  incidental.    Courts,  g  1518. 
no  jurisdiction  of,  when  no  original  jurisdiction.    Courts,  g  1802. 
of  district  court,  in  bankruptcy,  by  bill  in  equity  to  settle  title  to  fund.    Courts, 

g  1768. 

8.  In  Suits  Against  SovKBEiaN  Power. 

lien  against  property  of  a  state,  when  enforced,  when  not.    Courts,  g  193. 

the  United  States  cannot  be  sued  without  its  consent.    Courts,  g§  678,  885,  888. 

but  its  officers  and  agents  may  be,  and  its  rights  thus  examined  and  decided. 

Courts,  gg  679,  888. 
set-off  allowed  against  the.    Courts,  g  716 ;  but  see  g  717. 
no  money  decree  against,  or  account  against  its  agent ;  cases  reviewed.    Courts, 

gg  688,  898-700. 
no  costs  against.    Courts,  gg  717-18. 
.    nor  injunction.    Courts,  g  718. 

but  the  war  department  may  be  enjoined  from  violating  the  constitution.    Courts, 
g  719. 
if  a  suit  to  which  a  state  is  a  party  is  removed  to  a  federal  court  it  must  be  remanded 

though  docketed.     Courts,  gg  680,  080-91. 
the  record  determines  whether  a  state  is  a  party.    Courts,  g  890. 
the  fact  that  a  state  is  a  bankju-  other  corporator  does  not  prevent  the  bank  being  sued. 

Courts,  g§  681,  692-93,  797,^848. 
the  circuit  court  may  enjoin  a  state  board  from  diverting  a  fund  set  apart  to  pay  bonds, 
after  repudiation  of  the  debt  by  the  state  and  its  transfer  to  state  expense  fund. 
Courts,  gg  682,  694-97. 
a  state  mlKht  be  sued  in  the  supreme  court ;  how,  when  state  interested  not  as  a  sov- 
ereign.   Courts,  gg  701, 703,  720,  734-45. 
suit  in  admiralty  against  a  state  not  maintained.    Courts,  g  703. 
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circuit  court  cannot  entertain  a  suit  between  a  state  and  one  of  its  citizens.    Courts. 

1704. 
when  a  state  is  interested,  but  not  a  party,  its  agents  or  officers  may  be  brought  in ; 
interest  in  property,  railway  stock,  contract,  trust  property;  enjoining  officers. 
Courts.  §§705-11. 
so  of  bill  against  its  land  officer  affecting  land  grant ;  enjoining  the  governor,  or 
state  treasurer,  or  his  executor.    Courts,  §§  712-15.    See  g  796. 
9.  PRAoncB  AS  TO;  OBJECTIONS,  How  Mads.    Bee  Pleading, 

objections  to,  how  made ;  pleas,  demurrer,  motion  for  new  trial.    Courts.  §§  127-180. 
taken  only  by  defendent.  except  in  case  of  joint  liability.    Courts.  §  1S08. 
not  made  by  motion  to  dismiss,  when.    Courts,  §§  180,  807,  382.    See  §§  747,  915. 
when  citizenship  properly  averred,  taken  only  by  plea  in  abatement.    Courts. 

§§  168,  170-72, 177,  807. 
one  defendant  cannot  object  that  another  defendant  is  a  citizen  of  same  state  as  the 

plaintiff.    Courts,  §  929. 
not  by  intervention  in  a  proceeding  in  rent  when«    Courts,  g  884. 
waiver  of,  by  pleading.    Courts.  §  930. 
by  i^ea  in  abatement ;  waiver  b^  plea  in  bar.    Courts,  §  1295. 
decision  on  plea  to  the,  in  the  circuit  court,  reversible  for  error.    Courts,  §  884. 

JURISDICTION  OF  THE  CIRCUIT  COURT. 

as  to  jurisdiction  in  general,  see  Divorce;  Jurisdiction;  Mandamue. 

as  depending  on  the  character  of  the  parties,  see  Aliens;  Assignees  and  Indorsees;  Cit- 
izens;  Corporations;  National  Banks;  Officers, 

as  to  subject-matter,  see  2.  infra;  Amount;  Attachment;  Copyrights;  Divorce;  Internal 
Revenue;  Judicial  Power;  Jurisdiction^  2,  a;  Liens;  Locality;  Offices;  Patents  and 
Copyrights;  Receivers, 

as  to  jurisdiction  of  the  person,  see  Attachment;  Jurisdiction,  2,  a;  Process;  Service; 
Service  by  Publication;  Subpoena;  Voluntary  Appearance. 

how  acquired,  see  Citizenship;  Jurisdiction,  2. 

how  transferred,  see  Attachment;  Consent;  Jurisdiction,  8,  b;  Removal  of  Causes;  Serv- 
ice; Service  by  Publication;  Voluntary  Appearance, 

how  lost,  see  Jurisdiction,  8. 

practice  as  to,  see  Jurisdiction,  9. 

what  judgment  may  be  rendered,  see  Judgments, 

1.  In  Gsztkral. 

9.  CONBTITCTZON  AND  LAWS  OF  TBB  UNITED  8TATX8. 

1.  In  General.    See  Citizenship;  Judicial  Power, 

a.  Generally ;  to  prevent  non-resident  from  proceeding  against  resident  in  federal  court. 

Courts,  §  488. 
supervisory,  over  district  court,  does  not  warrant  mandamus,  when.    Courts,  §  787. 
or  appellate  over  state  supreme  court,  none.    Courts,  g  788. 
nor  over  another  circuit  court.    Courts,  §  789. 

nor.  in  general,  to  review  acts  of  land  registers,  except  for  fraud.     Courts, 
^828. 
of  circuit  court  for  southern  district  of  New  York.     Courts,  §  882. 
must  be  conferred  by  congress.    Courts.  §  1596. 
none  of  suits  by  or  against  states,  nor  against  the  governor,  when.     Courts, 

§§  794-90.    See  Jurisdiction,  8. 
nuisance  caused  without  district,  but  operating  within,  qucere.    Courts,  §  815. 
patent;  use  out  of  district  not  enjoinea.    Courts.  );  816. 
m  equity,  though  local  state  court  has  none.    Courts,  ^  817. 
none  of  prize  cases.    Courts,  §  818;  but  otherwise  of  action  on  bill  for  ransom. 

Courte,  §  821. 
bankruptcy ;  bill  for  account  against  assignee.    Courts.  ^819. 
may  entertain  creditors*  bill  and  appoint  receiver  of  corporation  under  state  law, 

but  cannot  forfeit  the  franchise.    Courts,  §  820. 
none  beyond  the  district.    See  Service. 
may  enjoin  suit  at  law.    Courts,  g  822. 

bridges  over  navigable  waters,  jurisdiction  as  to.    Courts,  g  824. 
none  of  suit  for  penalt]^  under  United  States  laws.    Courts,  §827. 
dismissal  for  collusive  joinder  under  act  of  March  8,  1873.    Courts,  g  1217. 
none  in  cases  of  penalty  or  forfeiture.    Courts.  §§  1720.  1 724. 

b.  Land  claims  under  grants  of  different  states ;  case  held  within  the  provision.  Courts, 

§200. 
none  of  suit  about  land  out  of  district,  except  in  equity,  based  on  trust  or  fraud. 
Courts,  g  814. 
e.  When  the  United  States  is  plaintiff;  assumpsit;  creditors'  bill ;  condemnation  by  sec- 
retary of  treasury,  or  for  custom-house.    Courts,  §g  790-98. 
d.  Matters  affecting  consuls;  consul  a  partner,  no  jurisdiction;  ne  ea;ea^ against  consul; 
protected  against  state  courts  only*     Courts,  ^  798-801. 
the  jurisdiction  of  the  supreme  court  is  origixial  and  not  exdusive;  of  the  district 
court,  not  exclusiTe.    Courts,  §§  799,  800. 
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e.  Mandamiia  issued  only  as  auxiliary  to  exercise  of  jurisdiction ;  in  aid  of  judgment 

on  municipal  bonds  of  counties^  to  levy  taxes;  will  run  to  United  States  marshal, 
when.    Courts,  §S  808-806. 
none  to  register  of  land  office,  to  compel  certificate  of  purchase.    Courts,  §  803. 

f.  None  of  non-resident  defendants,  though  process  served  on  them ;  appearance  gives 

jurisdiction;  action  against  non-resident  director  of  resident  corporation  sus- 
tained.   Courts,  g§  808-12. 
service  on  attorney  of  non-i-esident  good,  when.    Courts,  §  81S. 

g.  Miscellaneous  —  seizure  under  revenue  laws,  and  distribution  of  proceeds  of  sale 

of  the  property.    Courts,  §  1825. 
of  action  by  revenue  collector  against  deputy,  for  money  embezzled.    Courts,  §  826. 
of  suits  under  embargo  acts.     Courts,  g  828. 
none  of  proceeding  to  forfeit  a  vessel.    Courts,  §830. 
of  action  to  recover  money  lost  on  horse  race.     Courts,  §  831. 
none  of  removal  case  arising  in  another  district.    Courts.  ^  838. 
conveyance  to  give,  valid,  if  bona  fide.    Courts,  §§  835,  1219. 
see  Assignees  and  Indorsees^  1. 
process  acts  not  intended  to  enlarge  jurisdiction.    Courts,  §§  S  72-74. 

2.  Constitution  and  Laws  of  thb  United  States.    See  Internal  Revenue;  Juriadietum; 
Patents, 

a.  Oenerally;  decree  of  district  court  not  a  matter  arising  under.    Courts,  §  660. 

acts  of  congress  for  the  District  of  Columbia  are  laws  of  the  United  States.  Courts, 

§8  725,  744. 
as  to  suits  under  embargo  act,  see  Courts,  §  828. 
entire  judicial  power  under,  conferred  by  act  of  1875.    Courts,  g§  1490,  1405,  1607, 

1510, 1514. 
jurisdiction  of  circuit  court  is  only  that  conferred  by  the.    Courts,  §^  1532,  1698. 
no  jurisdiction  of  certiorari  or  writ  of  error  to  state  court.    Courts,  §  1529. 
when  no  jurisdiction  given,  the  state  courts  may  give  relief,  and  the  supreme 

court  review  the  decision.     Courts,  §  1597. 
cases  arising  under  the,  are  such  as  proceed  from  a  claim,  privilege  or  defense  as- 
seited  thereunder.     Courts,  §g  1486.  1500. 
construction  of  a  clause  of  the  constitution.    Courts,  §§  1487,  1501. 
Beeposty  c;  state  laws  impairing  the  obligation  of  contracts.    Courts,  §  1526. 

b.  Federal  questions;  what  are,  see  suprat  and  post, 

act  of  1875  gives  jurisdiction  in  all  cases  mvolving,  which  formerly  taken  up  oo 

writ  of  error.    Courts,  §S  1492,  1510. 
jurisdiction  depends  on  cause  of  action,  not  defense ;  the  latter  may  admit  cause 

of  action,  and  jurisdiction  remain.    Courts,  §§  1492.  1511. 
arise  when  the  court  must  construe  provision  as  to  obligation  of  a  contract.   Courts, 

§  1512. 

c.  Questions  under  laws  of  the  United  States,  see  supra,  b. 

whether  act  of  District  of  Columbia  be  ultra  vires.    Courts,  §§  281, 1528. 

act  of  1806,  giving  suit  on  marshal's  bond,  confers  jurisdiction  irrespective  of  citi- 
zenship.   Courts,  §§  1488,  1504-1500. 

averment  of  title  by  a  deed  of  the  United  States,  held  sufficient    Courts,  ^  1491, 
1508. 

as  to  taxation  of  bank  shares.    Courts,  ^§  1494,  1516-14. 

action  on  supersedeas  bond  on  writ  of  error.    Courts,  ^  1496,  1515. 

unless  it  appear  that  no  question  of  construction  arises.    Courts,  §§  1497, 

1517. 
is  in  one  sense  a  continuation  of  the  original  suit    Courts,  g  I&IS. 

an  averment  that  the  question  arises  under,  is  insufficient;  facts  must  appear. 
Courts,  g^  1498,  1519. 

case  does  not  arise  under,  unless  the  right  had  its  origin  in  the  act  of  congress. 
Courts,  §^  1499,  1520-21. 

seizures  under  revenue  laws.    €k>urts,  §  1528. 

enjoining  construction  of  bridge  over  navigable  stream,  when.    Courts,  g  1524. 

action  by  United  States  Bank.    Courts,  ^  1525. 

condemning  land  for  federal  building.    Courts,  §  1527. 

JURISDICTION  OF  THE  DISTRICT  COURT.    See  FugUive  Slave  Law;  Jurisdiction,  4,  d; 
Jurisdicftion  qf  the  Cinnut  Ckmrt;  Officers. 
a.  Grenerally ;  effect  of  aot  gsanting  circuit  court  powers  to  distnot  court;  no  writ  of 
error  from  su{)reme  court.    Courts,  §§  1719,  1726, 1755, 
construction  of  aot  of  March  8*  1863,  as  to  enforcing  judgments  of.     Courts,  §  442. 
in  fiabeas  corpus  for  custody  of  child,  awarded  to  divorced  wife.    Courts,  §  1060. 
must  appear  of  record.    Courts,  §  1727. 
of  action  by  alien  against  consuls;  judgment  of  state  court  reversed.    Courts, 

§§  1729,  1730. 
of  habeas  corpus,  in  favor  of  person  charged  with  act  committed  under  a  law  of  the 
United  States,  as  the  fugitive  slave  law.     Courts,  g.:^  1731,  1732,  1753. 
none  to  state  court,  to  release  secretary  of  legation  held  for  crime.    Courts, 
g  1733. 
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JURISDICTION  OF  THE  DISTRICT  COURT  —  continued. 

generally ;  in  Oregon,  extends  over  Columbia  river.    Courts,  §  1784. 
equity  jurisdiction  in  Louisiana.    Courts,  §  1785. 
foreign  land  grants ;  revising  action  of  surveyor-general ;  appeal  from  California 

land  commissioners;  French  grants  in  Louisiana.    Courts,  ^§  1722,  172ft,  1786-39. 
distributing  proceeds  of  sale  of  forfeited  propertv.    Courts,  g  1746. 
of  libel  to  enforce  revenue  duties.      Courts,  §  1747. 
of  admiralty  case  between  aliens.    Courts,  g  1750. 

to  enforce  maritime  contract  for  pilotage  under  state  law.    Courts,  §  1753. 
confiscation  of  land  under  act  of  1862.    Courts,  g  1754. 
has  that  of  circuit  court,  when.    Courts,  ,^^  1719,  1723,  1755. 
of  action  by  postmaster-general  on  postmaster's  bond.    Courts,  §  1757. 
powers  under  act  of  1863,  as  to  carrying  out  judgments  and  decrees.    Courts, 

§  1758. 
suit  against  administrator  on  judgment  against  deceased,  though  probate  courts 

have  jurisdiction.    Courts,  g  1759. 
jurisdiction  in  bankruptcy ;  suit  by  assignee ;  auxiliary  jurisdiction  irrespective  of 
citizenship ;  enjoining  sheriff  from  selling  bankrupt  property ;  enjoining  its 
own  decree  in  admiralty.    Courts,  gg  1760-66. 
has  no  e(q[uity  jurisdiction  except  in  bankruptcy.    Courts,  g  1761. 
is  exclusive  in  cases  of  penalty  and  forfeiture  under  customs  laws ;  circuit  court  has 

none.    Courts,  $ig  1730,  1724. 
of  suits  brought  by  officers  of  the  United  States;  by  receiver  of  national  bank. 

Courts,  gg  1721,  1725. 
confirmation  of  equitable  land  titles  under  foreign  grants ;  extent  of.    Courts, 

g§  1722,  1726. 

How  acquired.    See  Service;  Service  by  Publication;  Voluntary  Appearance. 
only  by  service  or  voluntary  appearance ;  dismissal  as  to  others.    Courts,  g  1728. 
locality;  place  of  seizure  under  ninth  section  of  judiciary  act  controls ;  local  district 
court  has  jurisdiction.    Courts,  gg  1740-44. 
seizure  on  high  seas;  vessel  in  slave  trade;  under  import  law.    Id.;  g  1745. 
libel  in  rem  where  res  found ;  forfeiting  railroad  stock.    Courts,  g  1748. 

C  Has  no  jurisdiction  of  habeas  corptis  to  state  court,  in  case  of  crime  under  state  laws. 

Courts,  g  1788. 
enforce  mortgage  of  vessel  in  admiralty.    Courts,  g  1751. 
of  case  irregularly  brought  in  circuit  court,  and  removed  to  district  court.    Courts, 

g  1755. 
cannot  enjoin  process  of  state  court.    Courts,  g  1756. 
nor  enjoin  judgment  creditors  of  bankrupt  from  proceeding  in  state  courts.    Courts, 

gl764. 
confirmation  of  equitable  titles  under  foreign  grants;  extent  of.    Courts,  §  1720. 

JURISDICTION  OF  THE  SUPREME  COURT.    See  Supreme  Court. 

a.  Generally ;  is  conferred  by  the  constitution.    Courts,  §  178. 

extent  of;  judicial  notice  of  laws,  etc.,  of  the  states.    Courts,  g  773. 

in  admiralty  is  only  appellate.    Courts,  g  778. 

not  excluded  because  one  o£  the  parties  is  a  state.    Courts,  gg  701, 702,  720,  784-45, 

8fto. 
when  appellate  given,  original  not  excluded,  nor  vice  versa.    Courts,  gg  722,  786-88. 
cannot  issue  certiorari  to  review  decision  of  military  commission.    Courts,  g  782. 
cannot  issue  habeas  corptis,  except  in  the  necessary  exercise  of  its  originid  or  ap- 
pellate jurisdiction.    Courts,  gg  733,  760. 
none  on  agreed  statement,  but  only  on  regular  process.    Courts,  g  778a. 
mode  of  proceeding  when  state  a  party.    Courts,  g  765. 
none  to  compel  the  United  states  to  refund  money  paid  to  it    Courts,  g  774. 
none,  of  injunction  by  a  state  against  the  secretary  of  war,  to  prevent  carrying 

out  reconstruction  acts,  being  a  political  question.    Courts,  gg  766,  767. 
eleventh  amendment  applied  to  smts  pending  when  adopted.    Courts,  g  768. 
congress  cannot  subject  judgments  of,  to  correction  of  any  other  tribunal.    Courts, 

g781. 
is  original  in  cases  affecting  ambassadors,  public  ministers  and  consuls,  and  where 
state  a  party ;  mandamus  not  issued  except  in  such  cases  or  to  carry  out  appel- 
late jurisdiction.     Courts,  ^  775-78. 
see  Mandamus;  Jurisdiction  of  the  Circuit  Court,  1,  d. 
equity  jurisdiction;  enjoining  directors;  enforcing  statute  as  to  land;  enjoining 

public  nuisance.    Courts,  gg  769-71. 
to  decide  the  constitutionality  of  acts  of  congress.    Courts,  g  780. 
to  decide  on  the  obligation  of  contracts.    Courts,  g  779. 
what  is  not  a  case  under  a  treaty.    Courts,  g  778b. 

under  the  constitution  and  laws,  though  one  party  a  state  and  the  other  its  own  cit- 
izen.   Courts,  gg  721,  785,  764-65. 
acts  of  congress  for  the  District  of  Columbia  are  laws  of  the  United  States. 

Courts,  gg  725.  744. 
of  question  of  disputed  boundary  between  two  states,  both  being  parties. 
Courts,  gg  726-728,  748-51.  761-68. 
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JURISDICTION  OF  THE  SUPREME  OOUltT— continaed. 

disputed  boundary ;  such  question  a  judicial,  not  a  political,  one.    Gourta,  §§  738^ 
751.    See  §§766-67. 
mode  of  adjusting  under  the  confederation,    Courts,  §  750. 
after  deciding  it,  the  supreme  court  can  enforce  the  decree.     ComtB, 
m  729,  755. 
*"  if  defendant  state  does  not  appear,  the  court  may  proceed   ex  parte. 

Courts,  §§  730.  764,  75«. 
inhabitants  need  not  be  parties.    Courts,  g  75S. 

state  must  be  a  party,  and  not  merely  interested  in  the  result.    Courts, 
§S  783.  767. 
a  claim  that  land  in  suit  is  in  both  states  is  not  a  controversy  be- 
tween states.    Courts,  §§  731.  759. 
the  United  States  may  be  represented  by  the  attorney-general,  withoat  be- 
ing a  party.    Courts,  g  762. 

b.  Over  judgments  of  state  courts ;  the  right  claimed  by  plaintiff  in  error  must  have 
been  necessarily  decided  by  the  state  court.    Courts,  g§  170,  734,  748. 
in  cases  where  no  original  federal  jurisdiction  exists.    Courts,  §  1597. 


c.  By  writ  of  error ;  the  eleventh  amendment  does  not  prevent  bringing  up 
which  a  state  is  plaintiff.    Courts,  §g  723,  789-43. 


cases  ui 


d.  Appellate,  over  judgments  in  District  of  Columbia.    Courts,  g  788. 

cannot  remit  a  case  of  treason  from  general  to  special  term  of  circuit  court   Coorta, 

^784. 
will  not  order  a  rear^ument,  except  in  a  plain  case.    Courts,  g  785. 
of  appeals  from  territorial  courts  of  Flonda.     Courts,  g  786. 

JURY.    See  Contempt  of  Court;  District  of  Columbia;  Jfutructiana;  Law  of  the  Land; 
Territorial  Courts;  Trial  by  Jury, 

JUSTICES.    See  Judges, 

JUSTICES  OF  THE  PEACE.    See  CouHs-MaHial;  District  of  Columbia. 

federal  jurisdiction  to  punish  for  obstruction  of  federal  justice.    Courts,  §  305. 
jurisdiction  to  render  judgment  must  appear  on  face  of  record.    Courts,  §§  30S7-88. 
judgment  in  part  for  matter  beyond  jurisdiction,  void.    Courts,  g  3089. 
statute  must  be  complied  with  as  to  pleading,  when;  appearance  by  agent  unavailing. 

Courts.  §§  3090-91. 
no  jurisdiction  of  title  or  boundary.    Courts,  g  3093. 
creuitor  may  release  part  of  debt  to  give  jurisdiction.    Courts,  §§  3093^94. 
suit  for  proper  amount  on  larger  note;  on  five  notes  separately.    Courts,  §g  3095-96. 
liability  for  acting  without  jurisdiction,  and  for  issue  of  illegal  warrant.     Courts, 

§§  2097-99. 
what  acts  are  not  official;  admitting  improper  evidence  does  not  affect  juriadictioii. 

Courts,  8§  3100,  3101. 
refusal  to  allow  jury  trial  is  error.    Courts,  g  3103. 

what  not  sufficient  transcript  for  another  justice  to  issue  execution.    Courts,  g  2108. 
appeals  are  tried  de  novo.    Courts,  §  3104. 

jurisdiction  in  Kansas,  Idaho,  Arkansas  and  Arkansas  Territory.    Courts,  g§  3105-3109. 
in  District  of  Columbia.    Courts,  gg  3110-33. 

K. 

KANSAS.    See  Justices  of  the  Peace;  ProbcUe  Courts;  Shaumee  Indiane, 

KENTUCKY.    See  State  Courts, 

clerks  of  courts  may  take  acknowledgments.    Courts,  g  100. 

L. 

LAND  GRANTS.    See  Congress:  Judicial  and  Political  QuestionSy  2,  8;  Jurisdiction,  8;  Jk- 
risdiction  of  the  District  Court,  a ;  Mexican  Grants. 
lieu  on,  of  bondholders,  when  not  enforced  against  state.    Courts,  g  193. 

LANDLORD   AND   TENANT.    See   Assignees  and  Indorsees;    Citizenship,  8;    Court  of 

Claims,  3. 

LANDS.    See  Amount ;  Assignees  and  Indorsees,  1 ;  Congress;  Eminent  Domain;  Judicial  and 
PoUtioal  Questions:  Jurisdiction,  1,8;  Jurisdiction  of  the  Circuit  Court;  Jurimiictian 
of  the  District  Court,  a;  Locality;  Mandamus;  Voluntary  Appearance, 
legal  and  equitable  jurisdiction  in  cases  of  conveyances.    Courts,  g  131. 
decision  of  register  and  receiver  as  to  pre-emption  held  void.    Courts,  g  533. 
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LAND  TITLES.  8n  OongruB;  Judicial  and  PoliHoal  QuesHont,  2;  JurUdieHan,  0;  Juri^- 
diction  of  the  CircwH  Ckmrt;  Jurisdiction,  of  the  District  Court,  a ;  Jutticea  of  the 
Fteuse. 

federal  oourtB  have  no  jurisdiction  to  complete,  vater  Fimaeh,  or  Spanish  cessions  to 
the  United  States.    Courts,  §  109.    See  g§  201,  202,  325. 

jurisdiction  of  federal  courts  as  to.    Courts,  §g  199-208. 

sufficient  for  jurisdiction,  when.    Courts,  §  221* 

LAND  WARRANTS.    See  Court  of  Claims,  4. 

court  of  claims  no  jurisdiction ;  application  must  be  to  the  secretary  of  the  interior. 
Courts,  g§  1778,  1796-98. 

LAW.    See  Equity;  Fraud;  Territorial  Courts. 

LAW  OF  NATIONa    See  Jurisdiction,  & 

exemption  from  jurisdiction  over  ship  of  war  of  friendly  power  In  foreign  port.  Courts, 

8  122.  \ 

jurisdiction  in  prize  cases.    Courts,  g§  142-145. 

LAW  OF  THE  LAND. 

trial  by  jury  not  taken  away  by  means  of  liquor  law.    Courts,  §  146. 

LAWS  OF  THE  UNITED  STATES.  See  Corporations,  t;  Jurisdiction  of  the  Circuit  Court, 
2,  c;  Jurisdiction  of  tlie  District  Court,  a;  Jurisdiction  of  tfie  Supreme  Court;  Sheriff. 

LEASK    See  Assignees  and  Indorsees;  Citizenship,  8. 

LEGAL  HOLIDAY.    See  Holidays. 

LEGISLATIVE  POWER.    See  Judicial  and  Political  Questions;  Judicial  Power. 
compared  with  judicial  and  executive  power.    Courts,  gg  51,  75. 

TT^y  FORI  AND  REMEDIES.    See  Equity;  Jurisdiction,  6;  United  States, 
lex  fori  governs  as  to  suits  for  personal  property.    Courts,  g§  2889-41. 

what  governed  by;  what  by  lex  loci  contractus.    Courts,  g§  2849-58. 
constitutionality  of  laws  affecting  remedies.     Courts,  g  2354. 

provision  as  to  due  process,  how  enforced.    Courts,  §  2855. 
foreign  insolvent  law  is  part  of  remedy ;  no  extraterritorial  force.     Courts,  g§  616, 


see  Insolvency. 
procedure  on  removal  of  cause  from  one  county  of  the  District  of  Columbia  to  another. 

Courts,  §  2857. 
freedom  gained  by  slave  in  Maryland  recognized  in  Alexandria.    Courts,  §  2858. 

T.RX  LOCL    See  Lex  Fori  and  Remedies. 

LIABILITY.    See  Clerks  of  Court;  Judges;  Justices  of  the  Peace;  Officers. 

LIBEL.    See  Internal  Revenue;  Jurisdiction,  4,  d;  Jurisdiction  of  the  District  Court,  a; 
Service. 

LICENSE.    See  Patents  and  Copyrights. 

LIENS.    See  Insolvency;  Jurisdiction,  4,  e,  d;  6,  8;  Parties,  b;  Service  by  Publication; 
Vendor's  Lien. 
construction  of  act  of  March  8,  1875,  as  to  enforcing.    Courts,  §  280. 

LIMITATIONS.    See  Court  of  Claims,  5;  Jurisdiction,  6,  a. 

LIMITED  JURISDICTION.    See  Jurisdiction,  1. 

LIQUOR  LAWa    See  Law  of  the  Land. 

LIS  PENDENS. 

annual  accounting  by  trustees  in  a  probate  court,  not  a.    Couris,  §§  826»  867. 
what  amounts  to,  in  state  court,  so  as  to  oust  subsequent  jurisdiction.    Courts,  S&  866- 
58.    See8g889-«5. 

LOCAL  ACTIONa    See  Actions. 

LOCALITY.    See  Contempt  of  Court,  2  \  Jurisdiction,  2,  a;  State  Courts. 
of  the  res,  determines  jurisdiction  in  rem.    Courts,  ^188. 
a  change  of  district  by  law  does  not  work  a  removal,  or  oust  jurisdiction.    Courts, 

^§  1694,  1705,  1706. 
construction  of  act  dividing  state  into  districts;  who  is  a  *'  defendant."    Courts,  §  1714. 
the  federal  courts  have  jurisdiction  — 

of  action  for  diversion  of  water-course  in  another  state,  causing  local  injury. 

Courts,  §§  1690,  1«»»-1 701. 
so  to  enjoin  diversion  of  water  from  mill  in  one  state  supplied  in  another.    Courts, 

§  1717. 
under  the  act  of  1875  it  is  not  material  of  what  states  the  parties  are  citizens,  if  of 
different  states,  and  the  defendant  found  in  the  district    Courts,  §g  1698,  1704. 
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LOCALITY — continued. 

the  federal  courts  have  jurisdiction  — 

to  foreclose  mortgage  on  land,  or  sell  rauroad,  both  within  and  without  district 

Courts,  §§  1708,  1709. 
of  trespass  to  personalty,  not  realty,  beyond  distriot    Courts,  §  1710. 
of  suit  as  to  land  in  two  counties,  brought  in  one.    Courts,  §  1712. 
bill  to  redeem  from  mortgage  of  land  beyond  district,  being  in  personam.    Courts, 

§  1716. 
damages  caused  by  canal  in  one  state  to  land  in  another.    Courts,  §  1718. 
have  no  jurisdiction  — 

of  trespass  to  land  without  district,  though  defendant  a  resident.    Courts,  §§  1^, 
1096-97. 
otherwise  as  to  personalty.     Courts,  §  1710. 
of  attachment  in  another  district  of  same  state,  where  no  appearance.    Courts, 

§§  1691,  1702. 
under  section  733,  Revised  Statutes,  for  revenue  tax  in  district  where  neither  the 

tax  accrues  nor  delinquent  resides.    Courts,  g^  1692^  1708.    See  g  1704. 
to  order  sale  of  property  out  of  district  by  master ;  but  may  order  sale  of  entire  rail- 
road.   Courts,  g§  1707,  170a 
to  confirm  grant  lying  chiefly  in  another  state.    Courts,  §  1711. 
in  Iowa,  to  abate  Mississippi  river  bridge.    Courts,  g  1718. 
to  issue  process  into  other  districts.    Courts,  §  1715. 

LOST  RECORDa 

how  restored,  under  act  of  congress.    Courts,  §  119. 

LOTTERY. 

act  of  congress  authorizing,  in  Washington,  does  not  authorize  sales  in  states  where 
made  illegal.     Courts,  §  745. 

LOUISIANA.    See  Equity;  Jurisdiction,  7,  8;  Jurisdiction  of  the  District  Court,  a;  Orleans; 

Provisional  Courts;  Service;  State  Courts. 
tenure  of  office  of  clerks  of  courts  in.    Courts,  §  107. 

vacation  of  jjudgnaent  for  irregularity  must  be  in  same  court    Courts,  §  487. 
question  of  jurisdiction  brought  up  by  ''  exception.'*    Courts,  §  501. 
statute  authorizing  service  on  agents  of  corporations.    Courts,  %  508. 
validity  of  judgment  of  Spanish  court.     Courts,  ^  537. 
board  of  liquidation  were  trustees  of  the  bondholders,  subject  to  federal  jurisdictiOD. 

Courts,  §  695. 
had  violated,  but  not  abrogated,  the  contract  with  the  bondholders*    Courts,  g  096. 
requisites  of  commencing  a  suit  at  law  in.    Courts,  g  1190. 

LOYALTf.    See  Court  of  Claims,  2,  b. 

M. 

MANDAMUS.  See  Contempt  of  Court;  Court  of  Claims,  1 ;  District  of  Columbia;  Jwris: 
diction,  4,  b;  7;  Jurisdiction  of  the  Circuit  Court,  1,  a,e;  Jurisdiction  of  the  Supreme 
Court;  State  Courts;  Union  Pacific  R.  i2.  Co. 

a.  Generally ;  to  court  of  claims,  to  compel  decision.    Courts,  ^  28. 

to  government  officers,  to  perform  specific  duty.    Courts,  §  96. 
supreme  court,  may  oompel  signing  of  bill  of  exceptions,  when; .  when  noL    Coorta^ 
§§  100,  101. 
may  compel  signing  of  judgment,  or  making  of  record,  but  not  allowance  of 

amendment.    Courts,  ^§  102-104, 
may  compel  reinstatement  of  disbarred  attorney.    Courts,  §§  778,  3149. 
cannot  compel  register  of  land  office  to  enter  application  for  land.    Courts,  §  77(L 

b.  Circuit  court  may  issue,  when ;  is  not  a  suit  at  common  law  or  in  equity.    Courts, 

§220.    See§26L 
to  officers  on  judgment  on  municipal  bonds  to  levy  tax.    Courts,  §g  407-410. 

disobedience  a  contempt,  though  state  court  has  decided  levy  void.    Courts, 
§410. 

MARITIME  LIENS.    See  Jurisdiction,  4,  c,  d;  Shipping  and  Admiraliy. 

MARITIME  QUESTIONS.    See  Jurisdiction,  6;  Shipping  and  AdmiraUu^ 

MARRIAGE.    See  Citizenship,  1,  g;  Divorce;  Feme  Covert 

MARRIED  WOMAN.    See  Citizenship,  1,  g;  2;  Divorce;  Feme  Covert. 

MARSHALS.    See  Citizenship,  1,  a;  Contempt  of  Court,  1 ;  Jurisdiction,  4,  b;  7,  b;  Jurisdic- 
tion of  the  Circuit  Court,  1,  e;  2,  c;  Service. 
appointment  by  president  not  collaterally  inquired  into.    Courts,  §  78. 

MARYLAND.    See  Lex  Fori  and  Remedies;  State  Courts. 

certain  privileges  granted  to  state  courts  does  not  affect  federaL    Courts,  §  76b 
laws  of,  as  to  division  of  intestates'  estates.    Courts,  ^  470,  478. 


Mas.]  index.  [Mun. 

MASSACHUSETTS.    See  Garnishment;  Jurisdiction,  6;  Service, 

it  seems  that  a  foreign  corporation  having  its  principal  place  of  business  there,  is 
"  found  "  there  (overruled).    Courts,  g§  1334,  1860.     . 

MASTER  IN  CHANCERY.    See  Locality,  c 

MATTER  IN  DISPUTE.    See  Amount. 

MECHANIC'S  LIEN.    See  Jurisdiction,  4,  c,  d. 

MEXICAN  GRANTS. 

decision  of  land  commission  on,  finaL    Courts,  §§  664,  566. 

MICHIGAN.    Qee  Jurisdiction,  fi,  h. 

MILITARY  CLAIMa    See  Judicial  Potoer. 

MILITARY  COMMISSION.    See  Jurisdiction  of  the  Supreme  Court. 
jurisdiction  of.    Courts,  §  2079. 

MIUTARY  COURTS. 

creation  of  civil  courts  in  captured  districts.    Courts,  §  2078. 

MILITARY  GOVERNOR.    See  States, 

MIUTARY  POWER.    See  Judicial  and  Political  Questions. 

MILITARY  RESERVATIONS. 

federal  jurisdiction  in.    Courts,  §  204. 

MILITIA.    See  Army, 

MILL,    See  Locality,  b. 

MINISTERIAL  ACTS.    See  Holidays;  Judicial  Power;  Eeeord, 

MINISTERS.    See  Jurisdiction  of  the  Supreme  Court 

MINORS*    See  Guardian  and  Ward;  Probate  Courts;  State  Courts. 

MINUTES. 

of  clerk,  are  not  the  record.    Courts,  §  113. 

MISJOINDER  OF  PARTIES.    See  Court  of  Claims,  4. 

MISSISSIPPI    See  Jurisdiction,  6 ;  Probate  Courts;  Sheriff. 
appointment  of  clerks  of  courts  in.    Courts,  g§  (»4, 65. 

MISSOURI    See  Statutes,  2. 

powers  of  district  judges  to  sit  In  circuit  court  not  affected  by  act  of  1869.   Courts,  §  15. 
statute  construed  as  to  service  on  foreign  corporations.    Courts,  §  1864. 

MISTAKK    See  Jurisdiction,  6. 

MONEY.    See  Jurisdiction,  4,  b. 

common  law  courts  may  distribute  funds  in  court.    Courts,  g  91. 

in  court,  cannot  be  diverted  to  purpose  other  than  that  for  which  paid  in.    Courts, 

8152. 
in  possession  of  government  as  a  stakeholder,  how  right  to,  determined.   Courts,  §2823. 

MONEY  PAID.    See  Court  of  Claims,  3. 

MONTANA.    See  Probate  Courts;  Territorial  Courts. 

MORTGAGES.    See  Assignees  and  Indorsees,  3,  4;  BiUs  and  Notes;  Jurisdiction,  6,  b;  Juris- 
diction of  the  District  Court,  c;  Locality;  Territorial  Courts;  Vendor's  Lien, 
scire  facias  on,  in  Illinois.    Courts,  ^621. 
passes  with  the  note  by  assignment,  as  collateral  to  it    Courts,  g  1214. 

MOTIONS. 

overruled  by  circuit  court,  no  appeal  to  supreme  justice  afterwards  holding  same  court. 

Courts,  §  14. 
to  dismiss  for  want  of  jurisdiction,  not  proper,  when.    Courts,  §§  130,  807.    See  g§  382, 

915. 

MUNICIPAL  BONDS.    See  Aliens;  Assignees  and  Indorsees;  Contempt;  Jurisdiction  of  the 

Circuit  Court,  1,  e. 
mandamus  on  officers  to  tax  to  pay,  by  federal  court,  not  affected  by  injunction  from 

state  court.     Courts,  §§  407-409. 
removal  of  cause  for  cancellation  of.    Courts,  §  1027. 

MUNICIPAL  CORPORATIONa    See  Municipal  Bonds;  Township. 

may  be  sued  in  federal  courts  by  oitizen  of  another  state.    Courts,  §  1412. 


Nat.]  index.  [Not. 

NATIONAL  BANKING  ACT.    See  National  BatOea. 

NATIONAL  BANKS.    See  Jurisdiction  of  the  District  Court,  a;  United  States  Bank. 

a.  Generally ;  receivers  of,  are  officers  of  the  United  States  for  jurisdictional  parposes. 

Courts,  g  206. 
effect  of  statute  prohibiting  foreign  corporations  from  doing  basinesa.    Courts, 

§  1416. 
is  a  citizen  like  other  corporations.    Courts,  §§  1438,  1464. 
right  to  sue  as  citizens  not  excluded  by  grant  of  power  to  sue  in  their  own  districts. 

Courts,  ^g  1440,  1455. 
construction  of  national  banking  act  as  to  citizenship.    Courts,  §g  146 1«  1463. 
are  '*  located  "  at  place  mentioned  in  organization  certificate;  corporators  concla- 

sively  presumed  to  be  citizens  there.     Courts,  gg  1445,  146S. 
and  are  residents  of  district  where  located ;  are  not  migratory,  and  cannot  be 

**  found  "  in  another  state.    Courts,  gg  1447-48,  1464-65. 
the  mere  fact  that  one  defendant  is  a  bank  does  not  authorize  a  removal    Courts, 

§  1479. 
when  a  stockholder  may  sue  directors.    Courts,  §  1480. 

b.  When  may  sue  or  be  sued;  in  the  circuit  court  of  its  own  state  irrespective  of  citi- 

zenship.   Courts,  gg  1440-41,  1449,  14a&-^6,  1466-69, 1470-81. 

such  a  suit  is  under  national  banking,  not  judiciary,  act.    Courts,  g§  1443,  1457. 

just  as  a  natural  person ;  status  under  national  bank  act.     Courts,  g^  1443.  1458. 

can  sue  out  of  its  district  only  under  judiciary  act.    Courts,  gg  1444,  1459. 

congress  has  passed  no  laws  prohibiting  such  suits.    Courts,  «;ig  1446,  146'l. 

qucere,  whether  power  to  sue  and  be  sued  in  its  own  district  applies  when  it  is  a 
nominal  party.    Courts,  gg  1450,  1467. 

when  a  bank,  as  custodian  of  trust  funds,  requires  interpleader  by  crosa-bill,  juris- 
diction exists.    Courts,  §  1468. 

in  what  courta    Courts,  g  1478. 

e.  When  they  cannot  sue  or  be  sued ;  not  out  of  their  district  except  on  ground  of  citi- 
zenship.   Courts,  gg  1438,  1453. 
?cannot  be  sued  out  of  the  state  of  their  existence.    Courts,  gg  1447,  1465. 
out  of  district,  where  the  amount  is  less  than  $500.    Courts,  gg  1452,  1469. 

NATIONAL  BOUNDARIES.    See  Judicial  and  Politioal  Questions. 

NATURALIZATION.  -m 

a  judicial  act,  the  record  must  show  it    Cotirts,  g  190. 

NAVIGABLE  STREAMa    See  Jurisdiction  of  the  Circuit  Court,  1,  a. 

NAVIGATION.    See  Judicial  and  Bolitieal  Questions, 

NE  EXEAT.    See  Jurisdiction  of  the  Circuit  Court,  1,  d. 

NEGLIGENCE.    See  Jurtsdtcfton,  6,  b. 

NEGOTIABLE  PAPEa    See  Assignees  and  Indorsees;  Bills  and  Notes;  JuriadicHon,  6^  a. 

NEGROEa    See  Blacks;  Habeas  Corpus;  Bemoval  of  Causes. 

NEUTRALITY.    See  Law  of  Nations, 

NEW  JERSEY.    See  Statutes, 

judgment  of  common  pleas,  in  treason,  confiscating  property,  binding  till  revensd. 
Courts,  gS  462,  508,  509. 
common  pleas  has  general  jurisdiction ;  judgments  need  not  show  jurisdiction  on 
face  of  record.    Courts,  g  2318. 

NEW  TRIAL.    See  Court  of  Claims,  4. 

motion  for,  fails  if  court  divided.    Courts,  g  25. 

in  favor  of  United  States  in  court  of  claims.    Courts,  g  28. 

objection  to  jurisdiction  may  be  taken  on  motion  for  a.    Courts,  g  126L 

NEW  YORK.    See  Jurisdiction  of  the  Circuit  Court,  1,  a;  State  Courts. 

statutes  as  to  southern  and  eastern  judicial  districts  of,  construed.    CourtSy  ^  12,  II. 

NEXT  FRIEND.    See  Citizenship,  1,  b, 

NIAGARA  RIVER. 

act  of  congress  as  to  bridge  over,  construed.    Courts,  gg  50,  51. 

NOMINAL  PARTIES.    See  Citizenship,  1,  g;  National  Banks,  b;  Removal  of  Cauaes. 

NON-RESIDENT.  See  Citizenship,  1 ;  Jurisdiction,  1,  e;  Jurisdiction  of  the  Circuit  Court,  1,  t 

NOTES.    See  Bills  and  Notes. 
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Not.]  index.  [Orp. 

NOTICE.    See  BUls  and  Notes;  Execution;  Probate  Courts;  Proceedings  in  Bern;  Service; 
Service  by  Publiciition. 
and  order  of  committal  for  contempt,  rale  to  show  cause  in  lieu  of.    Courts,  §§  215^-59. 

NUISANCE.    See  Jurisdiction  of  the  Circuit  Court,  1,  a;  Jurisdiction  of  the  Supreme  Court, 
suits  in  one  district  for  flowage,  caused  in  another,  see  Locality,  i 
bridge  as  a.    Courts,  g  1718. 

NULLITY.    See  Void  and  Voidable. 

O. 

OBITER. 

what  not  regarded  a&    Courts,  §  94. 

OBJECTION  TO  JURISDICTION.    See  Corporations,  b;  Jurisdiction,  9;  Pleading, 

OBLIGATION  OF  CONTRACTS.    See  Jurisdiction  of  the  Supreme  Court;  Jurisdiction  of 
the  Circuit  Court,  2,  a,  b. 
duty  of  court  as  to.    Courts,  g  85. 
foreign  discharge  in  bankruptcy,  void.    Courts,  §  520. 

OFFICERS.  See  Clerks  of  Courts;  Contempt  of  Court,  1 ;  Courts;  Cotirtof  Claims,  4;  Courts- 
Martial;  Internal  Revenue;  Judicial  and  Political  Questions;  Jurisdiction^  4,  b; 
Mandamus;  Marshals;  Municipal  Bonds;  Sheriff. 

de  facto,  powers  of.    Courts,  S  GO. 

how  far  protected  by  writs;  want  of  jurisdiction.    Courts,  §^  110,  111. 

of  states,  when  amenable  to  federal  jurisdiction.    Courts,  ^  205. 

jurisdiction ;  receiver  of  national  bank  an  officer  of  the  United  States.    Courts,  §  206. 

liability  for  non-performance  of  ministerial  duty.    Courts,  §  2U2. 

of  the  state,  may  be  parties  when  state  interested,  see  Jurisdiction,  8. 

OFFICERS  OF  CORPORATIONS.    See  Contempt  of  Court,  1 ;  Corporations;  Directors. 

OFFICERS  OF  THE  UNITED  STATES.    See  Jurisdiction  of  the  District  Court,  a;  Officers. 

OFFICES,  SUITS  TO  RECOVER.    See  Internal  Bevenue. 

circuit  court  has  no  jurisdiction  to  reinstate  officer  into  office  lost  by  violence.  Courts, 
§^  1590,  1594-90. 
jurisdiction  under  enforcement  a^  extends  only  to  cases  where  suffrage  is  denied 
for  race,  etc.    Courts,  ^g  iWl,  159d,  1598,  1599. 
case  distinguished.    Courts,  g  1600. 
scope  and   history  of  enforcement  act  and  civU  rights  bilL    Courts,  §§  1595.  1598. 
1001. 

OFFICIAL  ACTS.    See  Justices  of  the  Peace. 

OFFICIAL  BONDS.    See  Aliens;  Citizenship,  1,  a,  d;  Jurisdiction  of  the  District  Court,  a. 

OFFSET.    See  Amount 

OHIO.    See  Fraud. 

OPINIONS.    See  Certified  Copy;  Patents  and  Copyrights, 

ORDERS.    See  Jurisdiction,  1,  a. 

ORDERS  TO  SHOW  CAUSE.    See  Contempt  of  Court,  2. 

OREGON.    See  Jurisdiction  of  the  District  Court,  a;  Probate  Courts, 
judgment  roll  not  the  whole  record  in.    Courts,  g  114. 
presumption  in  favor  of  jurisdiction  of  probate  courts.    Courts,  g  168, 

ORGANIZATION.    See  CouHs. 

ORIGINAL  BILL    See  Jurisdiction,  7. 

ORIGINAL  JURISDICTION.    See  Jurisdiction  of  the  Supreme  Court. 

ORLEANS.    See  Judicial  and  Political  Questions. 

rights  of  citizens  to  sue  in  territorial  court.    Courts,  g  1189. 

ORPHANS'  COURTa    See  Jurisdiction,  4,  c;  District  of  Columbia. 
of  Alexandria,  power  of.    Courts,  gg  2078-74. 

895 


Pap.]  index.  [Pat. 

P. 

PAPER&    See  Books. 

PARDON,  PROCLAMATION  OP.    See  Judicial  and  Political  Questions. 

PARDONING  POWER.    See  Contempt  of  Court,  2;  President  of  the  United  States. 
effect  of  promise  of  government  not  to  prosecute.    Courts,  g  2817. 

PARENT  AND  CHILD.    See  Citizenship,  1,  h;  Jurisdiction  of  the  District  Court,  a. 

PARISH  COURTa    See  State  Courts. 

PARTIES.  See  Citizenship;  Contempt  of  Court;  Corporations;  Court  of  Claims,  4;  Chtard- 
ian  and  Ward;  Jurisdiction  of  the  Circuit  Court,  1,  f;  Locality;  National  Banks,  b; 
Proceedings  in  Bern;  Bernoval  of  Causes. 

a.  Court  may  strike  out,  to  preserve  jurisdiction.    Courts.  §  133. 

inhabitants  need  not  be,  in  suit  between  states  to  settle  boundary.    Courts,  §  7S3. 
nominal,  unnecessary ;  having  no  Interest;  not  affected  by  decree.    See  Citizioiship. 
three  classes  of,  to  suits  in  equity.     Courts,  $$1231. 
non-joinder  of,  effect  on  jurisdiction ;  dissenting  opinion.    Courts,  §  122S. 

b.  Proper,  but  not  necessary ;  those  liable  with  parties  but  beyond  the  jurisdiction. 

Courts,  8  184. 
a  state  which  has  waived  its  lien  in  favor  of  complainant  in  foreclosure.    Conits, 

g27(;. 
see  Citizenship,  \,  g. 
three  classes  of,  in  equity.    Courts,  g  1221. 

C  Necessary,  but  not  indispensable.    See  Citizenship,  1,  g. 

one  of  several  trustees,  the  others  bein^  parties     Courts,  §  275. 
rule  as  to,  in  equity,  when  beyond  the  jurisdiction.     Courts,  g  484. 
omission  of  joitit  parties  under  the  act  of  18»9.     Courts,  §g  813-44,  881-82. 

see  Citizenship,  1,  e. 
defendant  in  f^uit  to  subject  lands  to  a  debt,  when.     Courts,  g  887. 
purchaser  j)6ndc;ii^e  lite,  in  bill  to  dissolve  partnership,  and  for  specific  performance. 

Courts,  g  646. 
three  classes  of,  in  equity.    Courts,  g  1221. 

d.  Indispensable;  court  will  not  proceed  in  absence  of.    Courts,  gg  185.  1222. 

partners,  in  suit  to  settle  i>artnership  affairs,  necessary  to  jurisdiction.  Courts, 
gg  488,  485. 

devisee,  holding  vested  remainder,  in  partition.    Courts,  g  535. 

a  corporation,  wlien  its  receiver  seeks  t^ecover  its  property  for  a  judgment  cred- 
itor.   Courts,  g  893. 

if  omitted,  cannot  be  brought  in  if  jurisdiction  thereby  defeated.    Courts,  §  894. 

see  Citizenship,  1,  g. 

when  a  corporation  is,  whose  presence  would  defeat  the  jurisdiction,  action  dis- 
missed.   Courts,  g  1891. 

PARTITION.    See  Jurisdiction  6,  b;  Parties,  d. 

decree  in,  not  collaterally  impeached.    Courts,  g  565. 
bolder  of  possessory  interest  cannot  maintain.    Courts,  g  612. 

PARTNERSHIP.    See  Citizenship,  1,  b;  Jurisdiction,  4,  b,  c;  1 ;  Jurisdiction  of  the  Circuit 
Court,  1,  d;  Parties,  d. 
possession  of  receiver  of,  protected  against  subsequent  assignee  in  bankruptcy.   Courts, 

g886. 

PATENT.    See  Citizenship,  1,  g;  Congress. 

PATENTS  AND  COPYRIGHTS.  See  Contempt  of  Court,  1;  Court  of  Claims,  2;  4,  e;  Ju- 
risdiction,  7;  Jurisdiction  of  the  Circuit  Court,  1,  a;  Service. 

facts  under  summary  process  for  repeal  must  affirmatively  appear  of  record.  Courts, 
g  165. 

case  under  contract  for  using  patent  held  not  arising  under  patent  laws  bat  nnder  con- 
tract, the  validity  of  the  patent  being  conceded.     Courto,  gg  1530.  1584. 

suit  for  violation  of  contract  relating  to  patent  not  under  patent  laws.    Courts,  g  1531, 

nor  for  violation  of  right  under  license  from  owner.    Courts,  g.^  1583,  1589-40. 
assignees  of  inventors  included  in  the  act  of  1836,  giving  jurisdiction.     Courts,  g  1582. 
assignment  of  right  to  sue  for  infringement.     Courte,  g  1563. 

the  trade-mark  law  is  part  of  copyright  law;  suits  to  restrain  infringement  are  within 

the  jurisdiction.     Courts,  gg  1533,  1541,  ^  .  t.         .         # 

various  remedies  of  owner  of  patent  at  law  and  in  equity;  analogy  with  action  of 


ejectment.     Courts,  g§  1585-86.  ^  .      j,  ^.  *.     u  •-.  i u* 

the  defendant  must  reside  or  be  found  and  served  in  district  where  suit  brought. 
Courts,  gg  1551-54. 
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Pat.]  index.  [Pol. 

PATENTS  AND  COPYRIGHTS— continued. 

prior  6uit  at  law  unnecessary.    Courts,  §g  1555-56. 

jurisdiction  in  cases  where  extension  procured  by  fraud.    Courts,  §  1564* 

no  copyright  on  opinions  of  courts.    Courts,  ^  109. 

injunction  against  reproduction  of  scene  in  play.    Courts,  g  1548. 
no  jurisdiction  to  construe  contract  between  author  and  publisher.    Courts.  §  loSS. 
none  on  unpublished  play  written  bv  non-resident  alien  and  sold  to  resident  alien. 
Courts,  §  1565. 
injunctions  against  infringement  in  another  state;  under  act  of  1800.    Courts,  g§  1542- 

1546. 
relief  independent  of  injunction ;  bill  for  account ;  process  against  the  machine.    Courts, 

§§  1547-48. 
the  circuit  court  has  no  jurisdiction  of  a  suit  for  specific  performance  of  a  contract  for 
the  sale  of  a  patent.    Courts,  §  1549. 
nor  of  bill  to  subject  patent  to  a  judgment.    Courts,  g  1550. 

nor  of  bill  to  declare  patent  void,  except  under  acts  of  1886  and  1859 ;  rights  aris- 
ing under  license,  aod  not  patent  laws.    Courts,  §  1557. 
contracts  not  raising  any  question  under  patent  laws.    Courts,  §  1559.    See  supra. 
nor  of  suits  affecting  right  of  property  after  sale  of  article.    Courts,  §  1560. 
nor  of  bill  for  infringement  after  patent  expired,  asking  only  damages;  otherwise 

if  discovery  sought.    Courts,  §  1561. 
nor  of  person  not  served ;  attachment  of  property.    Courts,  §  1644. 

PAYMENT.    See  Contracts. 

PEACE  AND  WAR.    See  Judicial  and  Political  Questions. 

PENAL  LAWa    See  Jurisdiction,  6. 

PENALTY.  See  Amount;  Civil  Actions;  Contempt  of  Court,  2;  Jurisdiction  of  the  Circuit 
Court,  1,  g ;  Jurisdiction  of  the  District  Court,  a. 

PENNSYLVANIA.    See  Corporations;  Probate  Courts. 

act  confirming  and  quieting  title  held  void.    Courts,  §  86. 

PENSION  AGENT.    See  Court  of  Claims,  3. 

PERFORMANCE.    See  Contracts. 

PERJURY.    See  Contempt  of  Court. 

PERSONAL  PROPERTY.    See  Jurisdiction,  6;  Lex  Fori  and  Remedies. 

PILOTAGE,    See  Jurisdiction  of  the  District  Court,  a. 

PLACE  OF  TRIAL.  See  Citizenship,  1,  8;  Jurisdiction,  2,  a;  Jurisdiction  of  the  District 
Court,  b;  Locality;  Venue, 

PLAY.    See  Patents  and  Copyrights. 

PLEADING.  See  Aliens;  Amount;  Assignees  and  Indorsees,  1;  Citizenship,!,  a;  8;  Corpo- 
rations, a,  b;  Court  of  Claims,  4;  Demurrer;  Judgments;  Jurisdiction,  9;  Jurisaie- 
tion  of  the  Circuit  Court,  2,  o;  Justices  of  the  Peace;  Pleas;  Practice. 

a.  Generally ;  when  judgment  of  court  of  general  jurisdiction  pleaded,  jurisdiction  pre- 

sumed.    Courts,  §  587. 
a  replication  to  a  plea  in  equity  admits  its  sufficiency  in  form  and  substance. 
Courts,  §  643. 

b.  As  to  averments  of  jurisdiction,  see  Citizenship,  8. 

averments  must  show  jurisdiction;  effect  of  failure.    Courts,  §§  187-190. 

e.  Pleas  in  abatement  to  the  lurisdiction ;  effect  of  failure  to  take.    Courts,  g  59.    See 
Aliens;  Corporations,  b. 
judgment  for  defendant  on.    Courts,  §  113. 

objection  to  federal  jurisdiction  taken  only  by.    Courts,  §§  168,  170-7:2,  177,  915. 
when  proper.    Courts,  §  1 184. 
of  another  suit  pending,  must  be  of  a  prior  suit.    Courts,  §  818. 

should  be  by  plea  in  abatement.    Courts,  §  854. 
to  the  jurisdiction,  reversible  in  supreme  court  for  error.    Courts,  §  884. 
necessanr  to  raise  question  of  citizenship  only  when  averments  sufficient.    Courts, 

otherwise  demurrer  lies;  or  dismissal  at  any  time.    Courts,  §§  1188,  }i40. 
demurrer  to,  ousts  the  jurisdiction.    Courts,  §  1141. 
plea  held  bad,  to  count  on  note  by  indorsee.    Courts,  g  1142. 

d.  Pleas  in  bar ;  to  the  jurisdiction  are,  when.    Courts,  §  128. 
see  Courts-Martial 

PLEAS.    See  Citizenship,  8,  o;  Demurrer;  Imprisonment;  Jurisdiction,  9. 

respondent  may  put  into  a  plea  matter  which  amounts  to  a  bar.    Courts,  §  1081k. 

POLITICAL  QUESTION.    See  Judicial  and  Political  Questions;  Jurisdiction  of  the  SuptefM 
Court. 
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POSSESSION.    See  Adverse  PoMaeesion;  Partition;  Virginia* 

POSTAGE.    Bee  State  CaurtB. 

POSTMASTER-GENERAL.    See  Court  of  Claims,  4;  District  of  Columbia;  Jurisdidionof 
the  District  Court,  a;  Judicial  oMd  P[>litioal  Questions,  2, 

POSTMASTER'S  BOND.    See  Jurisdiction  of  the  District  Court,  a. 

PRACTICE.    See  Attachment;  Circuit  Courts;  Contempt  of  Court,  2;  Court  of  OZatnu,!; 
District  Courts;  Equity;  Equity  Practice;  Instructtons;  Judges;  JwisdictUm,  4,  d; 
6,  9;  Probate  Courts;  Pes  Adjudicata;  Service;  Service  by  Putdieation;  Suprem 
Court;  Territorial  Courts;  Voluntary  Appearance;  Writs  of  Error, 
leave  to  plead  on  overruling  demurrer  to  replication.    Courts,  g  1199. 
when  spei'-ific  relief  asked  the  court  will  not  grant  inconsistent  relief.    Courts,  §  16t& 
o6urts  have  no  power  to  execute  process  beyond  the  district.    Courts,  §  1<^7« 
a  supplemental  bill  does  not  waive  an  order  of  court  against  a  defendant,  unless  incon- 
sistent with  the  action  of  the  couru    Courts,  $  2109. 

PRE-EMPTION.    Bee  Lands. 

PREFERENCE.    See  Creditors'  BiUs. 

PREJUDICE.    See  Removal  of  Causes. 

PRESIDENT  OF  THE  nNTTED  STATES.    See  Fine;  Judieialand  PolUieal  Questbms. 

title  to  office  not  collaterally  attacked.    Courts,  §  7S. 
power  to  pardon  contempts.    Courts,  §  2177. 

PRESUMPTIONS.    See  Citizenship,  4,  d;  Corporations,  1;  Fraud;  Judgments;  FUadmg; 
Service;  State  Courts, 
as  to  jurisdiction,  see  Jurisdiction,  1,  e. 
as  to  the  character  of  courts.    Courts,  g  70. 
of  regularity,  from  fact  of  judgment.    Courts,  §  649. 
of  regularity,  will  not  supply  record  omission.    Courts,  g  115. 

PRINCIPAL  AND  AGENT.    See  Citizenship,  1,  g;  Jurisdiction,  8;  Louisiana;  Service. 

-PRISONERa    See  Sheriff. 

^RIVILEGK    See  Contempt  of  Court,  1 ;  Jurisdiction  of  the  Circuit  Court,  2,  a;  Votuniarji 
Appearance. 
of  judges,  from  civil  process.    Courts,  §§  88,  89. 

^PRIZE.    See  Judicial  and  Political  Questions. 

-PRIZE  CASES.    See  Jurisdiction  of  the  Circuit  Court,  1,  a;  Law  of  JNdtions;  Shipping  and 
.Admiralty. 

-PROBATE.    See  Removal  of  Causes;  Wills. 

federal  courts  have  no  jurisdiction  in.    Courts,  g  920. 

•PROBATE  COURTa   See  Connecticut;  Judicial  Sales;  Jurisdiction,  4,  b,  c;  6,  b;  Jurisdidum 
'  of  the  District  Court,  a;  Lis  Pendens;  Orphans^  Courts;  State  Courts. 
.  administration  of  testamentary  trusts  is  not  strictly  a  probate  matter.    Courts,  §  828. 
.  requirement  of  trustees  to  file  accounts  does  not  empower  the  court  to  *' settle  *'  them; 

notice  to  parties  essential    Courts,  §^827'28. 
>  decree  of  orphans*  court  in  Pennsylvania  confirming  a  guardian's  account  is  ooncloaive, 

in  another  eourt.    Courts,  ^§  40 J,  510-18. 
proceedings  of,  not  reviewable  in  federal  courts.    Courts,  ^  582-85. 
parties  bound,  though  they  do  not  hear  of  the  proceedings.    Courts,  §  555. 
•  assets  in  administrdtion  are  in  the  custody  of  the  court,  and  cannot  be  seized  on  another 

process.  vCourts,  g  607. 
state  law  jnaking  settlements  prima  fade  evidence  not  binding  on  federal  cooit 

Courts,  g  627. 
jurisdiction  and  construction  of.    Courts,  g  19S8. 
m  Utah,  cannot  have  general  jurisdiction ;  territorial  act  conferring  civil  and  criminal 

powers,  void.     Courts,  g^  1987-88. 
cannot  appoint  administrator  for  a  living  person,  or  after  executor  appointed.     Courts, 

§g  2038-34. 
have  only  limited.,  jurisdiction;  notice  essential,  if  required;  waiver  of  noUce.    Courts. 
gg  2035-37. 
guardian  cannot  waive  notice  for  ward.    Courts,  §  2037. 
if  jurisdiction  appear,  the  proceedings  are  valid.    Courts,  §g  2038-39. 
recital  of  jurisdiciional  facts  in  decree  is  conclusive.    Courts,  ^  2040. 
powers  of,  in  Oregon.     Courts,  ,^  2041-42. 
in  Mississippi.    Courts,  .^J3043. 

in  the  lerritories  of  Colosado,  Montana,  Utah  and  KanflM,    Courts,  §§  2044-47. 
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PROCGBEDINQS  IN  REM.    See  JurUdiction,  1.  f;  4,  d. 

custody  of  officer  Bimilar  to  case  of  attachment.    Courts,  §  So  7. 
whether  sheriff  with  prior  custody  of  property  can  intervene  in.    Courts,  g  884. 
the  only  question  of  jurisdiction  is  over  subject-matter,  not  parties.    Courts,  g  497. 
after  seizure  there  must  be  further  proceedings  before  condemnation.    Courts,  g  5t8. 
notice  to  owner  essential.    Id, 

PBOCEB8.  See  Attat^meni;  CUieemkk>.  8,  b;  Contempt  of  Oouri;  Oorporations;  Execu- 
tion; JudgmentB;  Juriadiction  of  the  District  Court,  a;  Jurisdiction,  2,  a;  4;  Looal- 
ity;  Service;  Service  by  Publication;  Summons, 

appearance  is  equivalent  to.    Courts,  g  754. 

acts  not  intend^  to  enlarge  federal  jurisdiction.    Courts,  gg  878-74. 

not  issued  beyond  distriot.  Courts,  g§  ltt3a»  lOM.  See  Assigneeaand  Indorfees;  Juris- 
diction, 2,  a;  Service;  State  Courts, 

PROCLAMATION  OF  PARDON.    See  Judicial  and  Poliiicai  Questions,  2. 

PROMISSORY  NOTES.    See  BiUs  and  Notes. 

PROTEST.    See  Assignees  and  Indorsees,  1 ;  BiUs  and  Ab^ 

PROTEST,  PAYMENT  UNDER.    Qee  Internal  SemWiS. 

PROVISIONAL  COURTS. 

in  Louisiana,  powers  of.    Courts,  g§  2075-77.- 

PUBLICATION.    See  Contempt  of  Court;  Service  by  Publication. 

PUBLIC  LANDS.    See  Judicial  and  Political  Questions;  Lands;  Receiver;  Register. 

PUBLIC  OFFICER.    Bee  Officers. 

PUBLIC  WORK.    See  Judicial  and  Political  QuesiiottSf^ 

PUBLISHER,    Bee  Patents  and  Copyrights. 

PUNISHMENT.    See  Contempt  of  Court. 

PURCHASER  PENDENTE  LITE.    See  Parties. 


Q. 

IJUAUFICATION.    See  DisguaJifteation. 

R. 

RAILROADS.    See  Bridges;  CUieenship,  1,  b;  Contempt  of  Court;  Corporations,  e;  JuriS' 
diction.  4,  o,  d;  6,  8;  Land  Ch-ants;  Locality,  c;  State  Courts;  Taoeation, 
olligati(»n  of  contracts  may  be  enforced  between,  in  equity,  when.    Courts,  §  1865« 
created  by  two  states,  consolidating ;  jurisdiction,  see  Corporations,  e. 

RAILROAD  STOCK.    See  Jurisdiction  of  the  District  Court,  b. 

RANSOM.    See  Jarisdietion  of  the  Cvreuit  Court,  U  a* 

REAL  PROPERTY.    See  Lands. 

REARGUMENT.    See  Jurisdiction  of  tJie  Supreme  Court. 

RECEIVER.    See  Lands. 

RECEIVERS.    See  Assignees  and  Indorsees,  1 ;  Citizenship,  1,  b;  Contempt  of  Court;  Juris- 
diction, 4.  c;  Jurisdiction  of  the  Circuit  Court,  1,  a;  Parties,  d. 
cannot  be  bUKl  without  leave  of  court;  such  leave  jurisdictional.     Courts,  j^  112. 
appointed  when  trustee  refuses  to  perform  the  trust.     Courts,  ^  295. 

when  trust  property  in  iiands  of  two  receivers  responsible  to  three  courts.    Courts. 
g  20.5. 
circait  court  may  appoint  for  a  corporation  to  take  chfurge  of  property  without  the  dis- 
trict.   Courts,  g  298. 
cppoiuted  in  one  circuit,  cannot  sue  in  another.    Courts,  g  895. 

ail  persons  have  notice  that  properiy^intrusted  to,  is  in  custody  of  the  court.    Courts. 
g2173. 

RECEIVERS  OF  NATIONAL  BANKS.    See  Jurisdiction  of  the  District  Court,  a. 

BBCIPROCITY,  PRINCIPLE  OF.    See  Judicial  and  Political  Questions,  2. 
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RECITALS.    See  Probate  Courts. 

RECORD.    See  Evidence;  Jurisdiction,  1,  b. 

what  right  of  examination  by  citizens  exists.    Courts,  §§  47,  61-63. 

of  condemnation  proceedings,  merely  ministerial,  not  subject  to   judicial  controL 

Courts,  g  98. 
mandamus  to  compel  making  of.    Courts,  §  104. 
what  is  the;  how  omissions  supplied;  how  certified ;  restoring  lost.    Courts,  §§  llS-120. 

REDEMPTION.    See  Locality,  h. 

REFORMATION  OF  CONTRACTS.    See  Court  of  Claims,  4. 

REGISTER.    See  Jurisdiction  of  the  Circuit  Court,  1,  a,  e;  Lands;  Mandamus;  State  Courts, 

REGULARITY.    See  Presumptions. 

REHEARING.    See  Appeals, 

REMANDING  CAUSES.    See  Jurisdiction,  8. 

part  of  cause  cannot  be  retained  and  part  remanded.    Courts,  §  691. 

REMEDIES.    See  Equity;  Jurisdiction,  6 ;  ^Pleading;  Practice, 

REMOVAL  OF  CAUSES.    See  Amount;  Assignees  and  Indorsees;  Attachment;  Citizenship, 
6,  h;  8,  c,  d;  Corporations,  b.  e;  Habeas  Corpus;  Internal  Revenue;  Jurisdiction,^', 
Jurisdiction  of  the  Circuit  Court,  1,  g;  Lex  Fori  and  Remedies;  Remanding  Causes. 
for  disqualification  of  judges.    Courts,  ^  8,  7,  12,  88,  84. 
removal  act  of  1867  is  constitutional  and  valid.    Courts,  §  587. 
from  one  circuit  court  to  another,  no  effect  on  jurisdiction.    Courts,  §  836. 
act  of  1867  covers  all  possible  controversies  of  over  $500  between  citizens  of  different 

states.    Courts,  §§  917,  918. 
action  to   annul  a  will  may  be  removed  from  a  parish  (probate)  court    Courts, 

§§916-19.    , 
of  actions  between  citizens  of  same  state  claiming  lands  under  grants  of  different 

states.    Courts,  §§  868,  922. 
dissenting  opinion  as  to  "suits  of  a  civil  nature.*'    Courts,  S  921. 
the  citizenship  of  the  real  parties  to  the  suit  governs,  even  though  parties  really  opposite 

be  ranged  on  the  same  side.    Courts,  §  925. 
consent  to,  cannot  give  jurisdiction.    Courts,  §  926. 
all  the  plaintiffs  must  be  residents  of  state  where  suit  brought,  and  all  the  defendants 

non-residents.    Courts.  §§  1021,  1023,  1024. 
condemnation  proceeding  may  be  removed.    Courts,  §  1023. 
corporations  are  citizens.    Courts,  §  1888.    See  Corporations* 
effect  of  state  laws  forbidding  removal.    Courts,  §  1415. 
for  local  influence,  does  not  extend  to  action  against  colored  person  by  white  of  same 

state.    Courts,  §  1025. 
none,  from  circuit  to  district  court.    Courts,  §  1755. 

removal  when  plaintiff's  co-citizen  is  a  nominal  defendant.    Courts,  §  1026. 
nominal  parties  not  considered.    Courts,  §^  1026-27. 
as  to  citizenship  of  executors,  receivers,  etc.,  see  Citizenship,  1,  b. 
jurisdiction  to  remove  carries  jurisdiction  to'proceed.    Courts,  §§  1640, 1642. 
not  affected  by  changing  part  of  district.    Courts,  §§  1705,  1706. 
under  the  act  of  1875.     Courts,  §  1030. 

each  individual  plaintiff  must  have  different  citizenship  from  each  defendant. 
Courts,  g§  1081-82. 
unless  controversy  separate.    Courts,  §  1082. 
of  suits  which  could  not  be  originally  brought  in  federal  court.    Courts,  §g  IBSd, 
1639. 
under  act  of  1867 ;  one  party  must  be  a  citizen  of  state  where  suit  brought.    Courts, 
§  1038. 
none  where  plaintiff  and  a  defendant  are  citizens  of  same  state.    Courts,  §  1034. 
that  defendants  are  citizens  of  different  states  is  immaterial.    Courts,  ^  1(^5, 
or  that  garnishees  are  citizens  of  same  state  as  plaintiff.    Courts,  §  lOSo. 
parties  need  not  be  citizens  of  different  states  at  any  time  before  petition  filed. 
Courts,  §  1087. 

REMOVAL  TO  ANOTHER  DISTRICT.    See  Contempt  of  Court,  2. 

RENT.    See  Court  of  Claims,  2,  b;  3. 

REPEAL.    See  Internal  Revenue;  Judicial  and  Political  Questions;  Statutes. 

REPLEVIN.     See  Assignees  and  Indorsees,  3 ;  Contempt  of  Court,  1 ;  Jurisdiction,  4,  li,  e. 
distinction  between  possession  in,  and  attachment  or  fi,  fa.    Courts,  g  268. 
taking  property  from  plaintiffs  not  a  conflict  of  jurisdiction,  when.    Courts,  §369. 

REPLICATION.    See  Pleading. 

REPORTER.    See  Copyright. 
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REPUGNANCY. 

in  allegation  of  citizenship.    Courts,  §  1137. 

RES  ADJUDICATA.    See  Court  of  Claims,  4;  Jurisdiction,  4.  c;  5,  6. 

order  of  district  judge  sitting  as  circuit  court  not  reviewed  by  supreme  justice.   Courts, 

§§5,14.    See  §§  17. 19.  21. 
district  judge  bound  by  decision  of  circuit  judge.    Courts,  g  21.    See  §  17. 
circuit  court  may  grant  leave  to  renew  motion.    Courts.  §  22. 

determination  of  its  own  jurisdiction  is  by  a  oourt,  in  collateral  proceedings.    Courts, 
§§  461,  501-507. 
over  parties.    Courts,  §  505. 
rule  inapplicable  to  case  sent  back  from  supreme  court.    Courts,  §  89. 

RESCISSION.    See  Contracts. 

RESIDENCE.    See  Citizenship;  Jurisdiction,  8 ;  National  Banks;  Patents  and  Copyrights, 

RESIGNING  OFFICE.    See  Contempt  of  Court. 

RETALIATION,  PRINCIPLE  OF.    See  Judicial  and  Political  Questions. 

RETURN.    See  Service. 

REVENUE  LAWS.    See  Internal  Revenue. 

REVERSAL. 

of  judgment,  is  not  res  adjudicata.    Courts,  §  861, 

REVIEW.    See  Authorities  Beviewed;  BiU  of  Review. 

REVISION.    See  Jurisdiction,  4,  a. 

REVIVOR.    See  Bill  of  Revivor;  Jurisdiction,  7. 

RHODE  ISLAND.    See  State  Courts. 

RIGHTS.    See  Injunctions;  Jurisdiction  of  the  Circuit  Court,  2,  a. 

RIVERS.    See  Bridges. 

RULES.    See  Supreme  Court. 

RULES  IN  EQUITY.    See  Contempt  of  Court,  2.     . 

should  be  observed  by  circuit  court.    Courts,  §  1220. 

RULES  OF  DECISION.    See  Jurisdiction,  ei. 

RULES  TO  SHOW  CAUSE,    See  Contempt  of  Court,  3. 

S. 

SALARY.    See  Court  of  Claims,  2,  b. 

SALES.    See  Assignees  and  Indorsees;  Fraud;  Judicial  Sales;  Patents  and  Copyrights, 

SALVAGE.    See  Court  of  Claims,  2,  h. 

SALVAGE  COURTS.    See  Territorial  Courts, 

SCIRE  FACIAS.    See  Jurisdiction,  6;  7.  b. 

issues  only  from  court  which  rendered  judgment    Courts,  §  528a.    See  g  62L 

SEAL.    See  Jurisdiction,  6,  a. 

SEARCH.    See  Judicial  and  Political  Questions,  8. 

SECESSION.    See  State  Courts. 

SECRETARY  OF  LEGATION.    See  Jurisdiction  of  the  District  Court,  a. 

SECRETARY  OF  THE  TREASURY.    See  Court  of  Claims,  1 ;  Departments;  Judicial  and 
Political  Questions;  Jurisdiction  of  the  Circuit  Court,  1,  c. 

SECRETARY  OF  WAR.    See  Judicial  Povoer;  Jurisdiction,  8;  Jurisdiction  of  the  Supreme 
Court, 

SECRET  SERVICE.    See  Court  of  Claims,  2,  h. 

SECURITY  FOR  COSTS.    See  Costs. 

SEIZURE.    See  Judicial  and  Political  Questions,  8 ;  Jurisdiction,  4,  d;  Jurisdiction  of  the 
District  Court,  b;  State  Courts. 
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SERVICE.  See  Citizenship,  1,  e;  Contempt  of  Courts  1 ;  Corporations;  JudgmenH;  Jum- 
diction^  2:  Jurisdiction  of  the  Circuit  Court,  1,  f;  Locality:  Louisiana;  Patents  and 
Copyrights;  Service  by  Publication;  Voluntary  Appearance. 

A.  Generally;  ai  proceen  out  of  jurisdiction,  void.    Courts,  §§  124,  125. 

judgment  not  rendered  in  aiMence  of.    Courts,  ^  186. 465,  6l<i-19,  542-43. 
actions  begun,  and  jurisdiction  acquired  only  by.    Courts,  §g  353,  542-43,  172S. 
a  notice  to  appear  is  essential.    Courts,  §g  516-19. 
judgment  in  Liouisiana,  rendered  without  notice,  void.    Courts,  §  528. 
of  summoois  on  agent  of  non-resident  who  has  been  a  resident,  bad  in  Massachu- 
setts.   Courts,  S  875. 
marshal^s  return  implies  service  in  district    Courts,  §  1094. 
may  be  in  either  district  where  defendant  a  citizen.    Courts,  g  1197. 
within  the  district,  necessary  to  give  jurisdiction,  and  defendant  must  bean  inhabit- 
ant thereof  or  found  therein.    Courts,  ^g  1608,  1022-25. 
provisions  as  to,  apply  to  patent  cases.    Ck>urts,  g  1622. 

when  defendant  found  within  district  ho  may  be  served.    Courts,  §§  1610,  1636. 
not  so  found  when  fraudulently  induced  to  come  into  the  district,  or  d«>tained 
improperly,  or  while  temporarily  visiting  there.    Courts,  gg  1611-12, 16i8-29. 
service  held  proper.    Courts,  §  1628. 
no  personal  jurisdiction  of  non-resident  by  libel  against  property  in  another  district 
Courts,  §g  1613,  l«aO-88. 
b.  Substituted  on  member  of  family,  facts  must  fully  appear;  no  presumption  of  regu- 
larity.   Courts,  §  166. 
on  g^uardian,  gives  no  jurisdiction  to  cancel  contract  of  insurance.    Courts,  §  195. 

SERVICE  BY  PUBLICATION.    See  Attachment;  Jurisdiction,  2,  a;  Locality. 

jurisdiction  of  person  of  non-resident  not  acquired  by.    Courts,  g^  124,  515. 
acquired  by,  to  enforce  lien,  under  R.  S.,  sec.  738.    Courts,  §^  804, 1651. 
statutes  construed  strictly ;  held  defective  and  void.    Courts,  g^  454,  481-i^,  549. 
jurisdiction  acquired  by,  over  property,  does  not  authorize  a  personal  judgment  or  exe- 
cution.   Courts,  §§  464,  514-1& 

SET-OFF.    See  Amount;  Court  of  Claims,  4;  Jurisdiction,  8. 

SHAWNEE  INDIANS. 

state  courts  of  Kansas  had  no  jurisdiction  of  property  of.    Courts,  %  887. 

SHERIFF.    See  Jurisdiction,  4,  b. 

under  Mississippi  act  of  18^  can  discharge  prisoner  only  under  United  States  laws. 

Courts,  g  879. 
no  discharge  under  state  law  not  adopted  by  federal  courts  will  avail  sheriff.    Courts, 

§880. 

SHIPPING  AND  ADMIRALTY.    See  Contempt  of  Court,  1 ;  Jurisdiction,  4,  c,  d;  7,  b;  8; 

Jurisdiction  of  the  Ciiy:uit  Court,  1,  a,  g;  Jurisdiction  of  the  District  Court,  a,  b,  e; 

Jurisdiction  of  the  Supreme  Court. 
bankruptcy  no  bar  to  prior  proceedings  in.    Courts.  §  441. 
decree  in  admiralty  is  collaterally  valid.     Courts.  §  545. 
extent  of  jurisdiction  of  admiralty,  as  to  locality,  persons  and  things;  prize  cases. 

Courts,  §  1686. 

SHIPS  OF  WAR    See  Foreign  Ships  of  War, 

SLAVE  TRADE.    See  Jurisdiction,  4,  d;  Jurisdiction  of  the  District  Court,  b. 
possession  of  sheriff  will  not  defeat  laws  relating  to.    Courts,  g  370. 

SLAVES.    See  Blacks;  Fugitive  Slave  Law;  Judicial  and  Political  Questions,  9;  Jurisdietion 
of  the  Distinct  Court,  a;  Lex  Fori  and  Remedies. 

SOLDIERS.    See  Army;  Jurisdiction,  4,  b. 

SOLICITOR.    See  Voluntary  Appearance. 

SOVEREIGN.    See  Aliens. 

SOVEREIGNTY.    See  Judicial  and  Political  Questions;  Jurisdiction,  8;  Jurisdietkm  of  the 
Supreme  Court;  States. 
appointment  of  courts  is  a  part  of ;  delegation  of.    Courts,  g  70. 
where  situated.    Courts,  §  686. 

declaration  of  independence  did  not  make  states  sovereign  over  all  their  torritozy. 
Courts,  §  752. 

SPAIN.    See  Land  Titles. 

right  of  American  citizens  to  prosecute  claims.    Courts,  g  1925. 

SPANISH  CLAIMS. 

jurisdiction  of  Florida  courts  must  affirmatively  appear  of  record.    Ooorts,  g  157. 
treaty  of  1819  construed,  as  to  jurisdiction  and' appeal    Courts,  g  223. 

SPANISH  COURIB.    See  Louisiana. 
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SPECIAL  JURISDICTION.    See  Jurisdiction,  1. 

SPECIFIC  PERFORMANCE.    See  Amgneet  and  Indornei,  8;  Patents  and  Copyrights. 

SPECTATORS. 

courts  may  exclude.    Courts,  §  98. 

STAEJ:H0LDER.    SeeJtron^y. 

STARE  DECISIS. 

in  federal  courts.    Courts,  §  446. 

STATE  CONSTITUTIONS.    See  Judieial  and  Politicdl  Questions, 

STATE  COURTS.    See  Jurisdiction,  4,  5;  Jurisdiction  of  the  District  Court,  e;  Jurisdiction 
of  the  Supretne  Court,  b;  Shawnee  Indians. 
no  presumption  of  extraterritorial  jurisdiction.    Courts,  §  162. 
may  give  relief  in  federal  cases,  when.    Courts,  §  1597. 
relation  to  federal  courts.    Courts,  §§  2011-12. 

judgment  after  ordinance  of  secession,  valid,  the  ordinance  being  void.   Courts,  S  2017. 
decision  construing  railway  charter,  whether  binding  on  federal  courts.    Courts,  §  2021. 
decree  of  Virginia  county  court  of  same  credit  in  other  states.    Courts,  §  2025. 
jurisdiction ;  cannot  appoint  guardian  ad  litem  for  non-resident  minor  without  service, 
or  render  personsil  judgment  against  nou-resident    Courts,  gg  2013-14. 

of  foreign  corporations.    Courts,  g  2015. 

state  magistrate  cannot  send  process  into  another  state.    Courts,  §  2016. 

cannot  issue  mandamus  to  federal  land  register.    Courts,  §  2018. 

to  settle  their  own  jurisdiction.    Courts,  §  :^19. 

none  over  consul.     Courts,  §  2020. 

cannot  make  seizures  under  revenue  laws.    Courts,  §§  2022-23. 

may  entertain  trover  for  newspaper  illegally  held  for  postage.    Courts,  §  2024. 

of  clistrict,  probate  and  parish  courts  in  Louisiana.     Courts,  §§  2028-29. 

of  city  court  of  Yonkers,  New  York.    Courts,  g  2030. 

of  district  court  in  California.    Courts,  §  2031. 

of  county  court  in  Kentucky.    Courts,  i^  2032. 
the  superior  court  of  Rhode  Island  is  its  highest  court.    Courts,  §  2026. 
Maryland  act  giving  chancellor  power  to  sell  real  estate  extends  the  jurisdiction  of  the 
court.    Courts,  g  2027. 

STATE  DECISIONS,  WHEN  FOLLOWED.    See  Jurisdiction,  6. 

STATE  LAWa    See  Equity;  Jurisdiction,  6;  United  States, 
how  far  they  constitute  iTiles  of  property.     Courts,  §  609. 
supreme  court  may  decide  on  constitutionality  of.     Courts.  §  779. 
and  consent  of  parties  may  give  jurisdiction.    Courts,  §  l8o8. 

STATE  OFFICERS.    See  Jurisdiction,  8. 

STATES.    See  Constitutional  Law;  Corporations,  1 ;  Court  of  Claims;  Judicial  and  Political 
Questions;  Jurisdiction,  8 ;  Jurisdiction  of  the  Circuit  Court,  1,  a;  Lottery;  Parties; 
Sovereignty;  Taxation;  Territorial  Courts, 
suits  against,  or  between,  or  to  which  they  are  parties,  see  Citizenship,  1 ;  Jurisdic- 
tion, 8;  Jurisdiction  of  the  Supreme  Court. 
as  a  trustee,  how  brought.     Courts,  g  710. 
appointment  of  federal  judge  by  military  governor,  revocable.    Courts,  g  41. 
have  full  power  to  regulate  courts.    Courts,  g  134. 
transfer  of  jurisdiction  by  admission  of.    Courts,  g  179. 
cannot  limit  jurisdiotion  of  other  courts  in  cases  arising  under  their  statute  or  common 

law.    Courts,  §  586.    See  Jurisdiction,  6. 
compact  between,  no  effect  on  federal  jurisdiction.    Courts,  §  928. 

STATE  TREASURER    See  Jurisdiction,  a 

STATUTES.    See  Internal  Revenue;  Judicial  and  Political  Questions,  8. 
1.  IM  General. 

8.  Ck>K8TBUCnON. 

t  In  General. 

in  proceedings  under,  all  material  requirements  must  be  complied  with  to  give  juris- 
diction.   Courts,  §  SIO. 
liabilities  under,  wl^re  enforced,  see  Jurisdiction,  6,  b. 

supreme  court  will  enforce  state  statute,  by  original  jurisdiction,  when.   Courts,  §  770. 
effect  of  repeal  on  pending  civil  action.    Courts,  ^§  15H6,  1573-74,  1579. 

2.  Construction.    See  Appeals;  Attachment;  Corporations;  Fraud;  Jurisdiction  of  the 
District  Court;  Liens;  Missouri;  National  Banks;  Service  by  Publication, 
of  acts  as  to  interest  and  disqualification  of  judges.    Courts,  §^4,  12,  18,  16,  28, 24,  84. 
acts  as  to  southern  and  eastern  judicial  districts  of  New  York.    Courts,  ^  4,  18. 
acts  of  congress  will  be  upheld  if  possible.    Courts,  g  52. 
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STATUTES,  CoNSTRtTCTiON  — continued. 

act  of  congress  as  to  adjourned  sessions  of  court  in  District  of  Columbia.   Courts,  §  M. 

giving  right  to  inspect  records.    Courts,  §  63.    See  Congress. 
force  of  words  *'have  power  "  in  act  defining  jurisdiction.     Courts,  §  19S4. 
laws  regulating  procedure  of  federal  courts  do  not  apply  to  territorial.   Courts,  §  1982. 
of  Mississippi,  as  to  appointments  of  clerks  of  courts.    Courts,  §§  64,  65. 
of  act  giving  a  limited  jurisdiction.     Courts,  §  186. 
opinion  of  congress,  manifested  by  statutes.    Courts,  g  820. 
operate  prospectively,  unless  contrary  intent  appear.     Courts,  §  472. 
legislative,  entitled  to  weight,  though  not  conclusive.     Courts,  g  4SS. 
of  New  Jersey,  for  remedy  for  negligent  killing.    Courts,  §  5S2. 
of  Missouri,  as  to  operating  railroads  by  foreign  companies.    Courts,  §  1874« 

STATUTES  OF  LIMITATION.    See  Court  of  Claims,  5;  Jurisdiction,  6,  a. 

STAY  OF  PROCEEDINGS.    See  Contempt  of  Court,  2;  Jurisdiction,  4,  b,  c 

STEAMER    See  Jurisdiction,  4,  b,  c,  d. 

STOCK.    See  Jurisdiction,  8;  Jurisdiction  of  District  Court,  b. 
corporate,  how  seized  for  condemnation.     Courts,  g  137. 

STOCKHOLDERS.    See  Aliens;  Citizenship,  1,  b;  Corporations,  b;  Jurisdiction,  4,  b,  e,  d;  8; 

Jurisdiction  of  the  Supreme  Court;  National  Banks,  a. 
when  cannot  bring  suit  against  coi*poration.    Courts,  §§  986-87. 
no  suit  against,  if  coi-porate  assets  held  by  receiver,  when.    Courts.  §  890. 
in  suit  by,  will  not  defeat  jurisdiction  that  some  of  defendants  in  interest  with  the 

plaintiff,  when.     Courts,  §j^  859,  918-15. 
nor  that  resident  directors,  defendants,  are  unnecessary  parties.    Courts,  §  946. 

SUBJECT-MATTER.    See  Jurisdiction,  1 ;  Proceedings  in  Bern, 

SUBPCENA.    See  Citizenship,  8,  b;  Contempt  of  Court. 

SUBROGATION.    See  Jurisdiction,  7. 

SUIT.    See  Insolvency;  Mandamus. 

defined ;  writ  of  error  not  a  new  suit.    Courts,  §§  74(M1. 

SUITS  AT  COMMON  LAW.    See  Judiciary  Act 

SUITS  OF  A  CIVIL  NATURE.    See  Removal  of  Causes, 

SUM  IN  DISPUTE.    See  Amount 

SUMMONS.    See  Contempt  of  Court  1 ;  Service. 
privilege  of  judges  from.     Courts,  §§  38,  89. 

SUPERSEDEAS  BONDS.    See  Jurisdiction  of  the  Circuit  Court,  2,  c 

SUPERVISORY  JURISDICTION.    See  Jurisdiction  of  the  Circuit  Court,  1,  a, 

SUPPLEMENTAL  BILL.    See  Jurisdiction,  7;  Practice. 

SUPPLIES.    See  Court  of  Claims,  2,  b. 

SUPREME  COURT.  See  Appellate  Jurisdiction;  Arrest  of  Judgment;  Habeas  Corpus; 
Judges;  Jurisdiction  of  the  Supreme  Court;  Jurisdiction  of  the  District  Court;  Man- 
damus; Territorial  Courts. 

what  not  a  division  of  opinion;  reversal.    Courts,  §  27. 

had  jurisdiction  in  actions  against  states.     Courts,  §.^  701,  703. 

rule  established  pursuant  to  law,  has  legal  effect.     Courts,  §  1516. 

quoRre,  whether  act  of  1881  authorized  it  to  punish  for  contempt  Courts,  §SJ  2134, 
2147-49. 

SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA.    See  District  of  Columbia. 

SURETY.    See  Contempt  of  Court,  1 ;  Jurisdiction,  7. 

SURVEYOR-GENERAL,    See  Jurisdiction  of  the  District  Court,  a. 

T. 

TAXATION.  See  Amount;  Assignees  and  Indorsees.  4 ;  Citizenship,  1,  b,  h ;  Contempt  of 
Court;  Corporations;  Income  Tax;  Internal  Revenue;  Jurisdiction,  7;  Jurimiiction 
of  the  Circuit  Court,  1,  e;  2,  c;  Mandamus;  Municipal  Bonds. 

under  an  act  imposing  tax  on  every  "  person,  firm,  company  or  corporation,**  a  state 
owning  a  railroad  is  not  taxable.    Courts,  g  1586. 

is  due  process  of  law.    Courts,  §  74. 

facts  showing  jurisdiction  must  appear  of  record.    Courts,  §  156. 

jurisdiction  of  federal  courts  to  enjoin  collection.    Courts,  ^  197. 

m junction  against  state  treasurer  to  prevent  collection ;  against  his  executrix  to  reooTer 
back.    Courts,  g§  714-10. 
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TAXES.    See  Taxation. 

TENDER.    See  Contract 

TERMS  OF  COURT.    See  Judgments. 

TERRITORIAL  COURTS. 

in  Montana  the  legialatnre  may  regulate  jurisdiction  and  practice.    Courts,  §§  1979, 
1980-88. 

law  and  equity  may  be  mingled  in  one  proceeding.     Courts,  §.^  1978,  1980-83.  2006. 
laws  regulating  practice  of  federal  courts  do  not  apply.    Courts,  §g  1977,  1980-88. 
enactment  of  Utah,  giving  probate  courts  civil  and  criminal  jurisdiction,  is  void.  Courts, 

§g  1979,  1984-88,  2008. 
courts  of  Utah  have  jurisdiction  of  divorce.    Courts,  §  2008. 
foreclosure  of  mortgage  not  legal  action  in  federal  court  succeeding  to  the  legal  action 

in.    Courts,  §  1998. 
supreme  court  of  Utah  has  no  original  jurisdiction,  except  in  habeas  corpiLS,    Courts, 

g  2010. 
practice  in,  regulated  by  the  legislature.    Courts,  §§  1980-88,  1989. 

have  powers  of  federal  district  and  circuit  courts.    Courts,  ^  1995-96.     See  g  2009. 

mode  of  selecting  grand  jury.    Courts,  g  1999. 
selection  of  jurors  in  Utah.    Courts,  §  2009. 

congress  may  establish  in  newly  acquired  territory.    Courts,  §  1990. 
Arkansas  supreme  court  is  exclusively  appellate.     Courts,  gg  2001-2008. 
salvage  court  in  Florida  held  legal.    Courts,  §  2004. 
foreign  corporations  may  sue  in  Dakota.    Courts,  g  2005. 
review  of  judgments  by  the  supreme  court.    Courts,  g  1990a. 
on  admission,  how  jurisdiction  divided.     Courts,  g  1991. 

establishment  of  federal  courts  in  Colorado.    Courts,  g  1992. 

of  Florida,  effect  of.    Courts,  gg  1998-94. 
have  no  power  to  appoint  attorney  for  the  territory,  but  may  fill  temporary  vacancy. 

no  jurisdiction  of  settler*s  claims  of  boundary:  otherwise  in  trespass.    Courts, 

§2000. 

TERRITORIAL  JUDGEa    See  Territorial  Courts. 
have  no  federal  power.    Courts,  g  42. 

TERRITORIAL  LEGISLATURES.    See  Territorial  Courts. 
powers  of.    Courts,  g  1983. 

TERRITORIES.    See  Citizenship,  1,  a;  Judicial  and  Politicai  Questions;  Territorial  Courts; 
Territorial  Judges;  Territorial  Legislatures. 

TEXAS,  BONDS  OF.    See  Court  of  Claims,  2,  b. 

TITLE.    See  Land  Titles. 

TOLLS.    See  Judicial  and  Political  Questions. 

TORT.    See  Amount;  Clerks  of  Courts;  Court  of  Claims,  2;  Judges;  Justices  of  the  Peace; 
Officers. 

TOWN.    See  Jurisdiction,  6,  b. 

TOWNSHIP. 

a  citizen,  for  jurisdictional  purposes.    Courts,  g  200. 

TRADE-MARKS.    See  Patents  and  Copyrights. 

TRANSFER  IN  ORDER  TO  SUE.    See  Assignees  and  Indorsees,  1. 

TRANSITORY  ACTIONS.    See  Actions. 

TRANSPORTATION.    See  Judicial  and  Politiedl  Questions. 

TREASON.    See  Judicial  and  Political  Questions;  Jurisdiction  of  the  Supreme  Court;  New 
Jersey. 

TREASURER.    See  Jurisdiction,  8;  Taxatiott. 

TREIATIES.    See  Court  of  Claims,  8;  Jtuiicial  and  Political  Questions;  Jurisdiction  of  the 
Supreme  Court;  Land  Titles. 
jurisdiction  of  courts  under  Spanish  and  French.    Courts,  g§  228,  225. 

TRESPASS.    See  Citizenship,  1,  h;  Court  of  Claims,  8;  Jurisdiction,  4,  b;  Locality;  Terrir 
toricd  Courts. 

TRIAL  BY  JURY.    See  Contempt  of  Court;  Justices  of  the  Peace;  Law  of  the  Land. 

acts  giving  Jurisdiction  to  court  of  claims  do  not  require ;  act  constitutional.    Courts^ 
g  1»85. 

TRIAL,  PLACE  OF.    See  Citizenship,  1,  8;  Venue. 

TROVER.    See  Judicial  and  Political  Questions;  Jurisdiction,  4,  b;  State  Courts. 
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TRUSTEE.    See  CUizeruihip,  1,  b;  Contempt  of  Court,  1;  JuriadietioH,  4;  Lis  J^mdOM/Air- 
ties,  e;  ReceiverB, 
under  trust  deed  from  insolvent,  disqualified  as  judge.    0>urt8,  §  81. 

TRUSTEE  PROCESS.    See  Qamuhment;  Jurisdiction,  6. 

TRUST  FUND.    See  Contempt  of  Court. 

TRUSTS.  See  Jurisdiction,  4,  <J;  8;  Jurisdiction  of  the  Circuit  Court,  1»  b;  Louisiana;  Na- 
tional Banks,  b;  Probate  Courts;  Receivers;  States;  Trustee. 

jurisdiction  of  eouity  not  abridged  by  implication.    Ck>urts,  g  824. 

when  cestui  que  trust  buys  entire  equitable  interest  he  becomes  a  purchaser,  Ck>arts» 
§1198. 

TUTOR.    See  Court  of  Claims,  4 

u. 

UNION  PACIFIC  R.  R.  CO.    &ee  Citizenship,  1.  g. 

mandamus  against,  in  federal  courts  to  operate  road.    Courts,  §  1480. 

UNITED  STATES.    See  Assignees  and  Indorsees,  1 ;  Constitutioncd  Law;  Court  of  Claims; 
Crimes;  Jurisdiction,  4,  b,  c;  8 ;  Jurisdiction  of  the  Circuit  Court,  1,  2 ;  JwrisdictuM 
of  the  Supreme  Court, 
position  of,  as  a  plaintiff,  not  better  than  that  of  citizen.    Courts,  §  209.       ^j. 
Buiog  in  state  court,  must  abide  by  state  laws.    Courts,  §  881* 
suits  against,  see  Jurisdiction,  8. 

UNITED  STATES  BANK.    See  Bank  of  the  United  States. 

UNLAWFUL  DETAINER.    See  Jurisdiction,  6. 

UTAH.    See  Probate  Courts;  Territorial  Courts. 

construction  of  the  organic  act.    Courts,  §  1985* 

V. 

VALUK    See  Amendments;  Amount, 

VENDOR  AND  PURCHASER.    See  Vendor's  Lien. 

VENDOR'S  UEN. 

a  lien  retained  on  face  of  deed  is  an  equitable  mortgage,  passing  by  assignment'  of  note 

secured.    Courts,  §  889. 
the  law  of  Arkansas  is  not  otherwise.    Courts,  §  890. 

VENUE.    See  Citizenship,  1,  8;  Jurisdiction  of  the  District  Court,  h;  Locality;  VotKntary 
Appearance, 
suit  should  be  in  appropriate  district;  averments;  waiver.    Courts,  §§  1076,  1994-96» 
1110,  1143,  1207. 

VERDICT.    See  Amount;  Citizenship,  8,  e. 

power  of  court  over,  after  judgment  term.    Courts,  §g  45,  68-69, 80-^,  88. 

VESSELS.    See  Jurisdiction,  4,  b,  e,  d, 

VIRGINIA.    See  State  Courts. 

when  judge  disqualified  to  sit  on  hearing  under  insolvent  law.    Courts,  §  81. 
county  courts  of,  are  courts  of  general  jurisdiction.    Courts,  §  46$a« 
ejectment  against  one  claiming  title,  though  out  of  possession.    Courts,  §  473. 

VOID  AND  VOIDABLE.    See  Injunctions, 

void ;  injunction  of  federal,  to  stay  proceeding  in  state  court,  when.    Courts,  §  40L 
voidable  only;  judgment  of  federal  court  when  pleadings  do  not  show  jurisdictioii. 
Courts.  ^  59,  541,  544. 
so  of  judgment  of  court  of  limited  jurisdiction.    Courts,  §  558. 

V0LX7NTARY  APPEARANCE.  See  Attachment;  CUizenship,  1,  e;  Justices  of  the  itaoe; 
Process 

cures  want  of  jurisdiction  of  person.    Courts,  §§  123-135,  812,  1728. 

waives  privilege  of  being  sued  in  appropriate  district,  this  being  only  a  personal  priv- 
ilege.   Courts,  §§  1207,  1018-19,  1652-62. 

waives  exemption  trom  suit  when  it  is  a  personal  privilege.    Courts,  §§  1005,  1818. 

BO  of  corporation  defendant.     Courts,  §  1655. 

general,  what  waived  by.    Courts,  §  1020. 
y  solicitor;  in  certiorari;  in  suit  as  to  land  out  Of  jurisdiction;  by  appearing  to  ] 
amendment  of  bill, ogives  jurisdiction.    Courts,  g§  1652-61. 
cannot  give  jurisdiction  when  parties  both  citizens.    Courts^  g  1662. 

VOLUNTARY  ASSIGNMENT.    Bee  Insolveneff, 

VOTING.    See  Citizenship,  2. 
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WAIVER.    See  Appeal;  Citizenship,  1,  e;  Contracts;  Corporations,  b;  Jurisdiction,  4,  d;  9; 
Practice;  tivbcUc  Courts;  Voluntary  Appearance, 
none  of  jurisdictional  requisites;  otherwise  of  personal  privileges.  Courts,  g§  161S-20. 

WAR    See  Court  of  Claims;  Judicial  and  B^litical  Questions;  Jurisdiction^  8. 
of  the  rebellion,  period  of.    Courts,  §  2382. 

WAR  DEPARTMENT.    See  Jurisdiction,  S. 

WARD.    See  Guardian  and  Ward;  Probate  Courts. 

WAREHOUSEMEN.    See  Citizenship,  1,  g. 

WARRANT  AGAINST  OFFICERa    See  Judicial  and  Political  Questions. 

WARRANT  FOR  REMOVAL.    See  Contempt  of  Court,  2. 

WASHINGTON,  CITY  OF.    See  District  of  Columbia. 

WATER-COURSR    See  Locality. 

WIFK    See  Citizenship,  1,  g;  2 ;  Divorce;  Feme  Covert 

WILLS.    See  Probate  Courts;  Jurisdiction,  4,  e. 

federal  courts  may  restrain  proceedings  under.    Courts,  §  106. 

will  not  annul,  for  forgerjr,  when.    Courts,  ^  486. 
a  suit  to  annul  a  will  is  in  equity,  and  not  merely  a  probate  matter.    Courts,  §  919* 

WISCONSIN. 

clerk  may  docket  judgment  on  Christmas  day.    Courts,  g§  49,  68,  69. 

WITNESSES.    See  Contempt  of  Court;  District  of  Columbia;  Justice  of  the  Peace. 

WRIT  OF  RIGHT.    See  Amount, 

WRITS.    See  Citizenship,  3,  b ;  Officers, 

WRITS  OF  ERROR.    See  Appeals;  Citizenship,  1,  h;  Contempt  of  Court,  1 ;  Jurisdiction  of 
the  Supreme  Court,  e;  Jurisdiction  of  the  Circuit  Court,  2,  b,  e. 
in  chancery  cases.    Courts,  §  495. 
defined ;  is  not  a  new  suit.    Courts,  ^  741-43. 

do  not  lie  to  district  court  with  circuit  court  powers.    Courts,  §§  1719,  172S. 
will  reverse,  when ;  what  not  a  divided  court.    Courts,  ^  27. 

and  remand  when  circuit  court  had  no  jurisdiction.    Courts,  §  1580. 
will  not  reverse  when;  for  failure  of  pleadings  to  show  jurisdiction.    Courts,  g  59. 
where  judgment  supported  on  any  ground,  though  erroneous  on  others.    Courts, 
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